Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


> 


Cw.U.K  . 
X576 


t 


T       R        E      A     T      1      S 

OF     THE 

PLEAS      OF    THE     CROWN5 

o  m, 

A   aySTBM    OF     THB     PRINCIPAL     MATTERS     RELATINO     TO    TH^T 

SUBJECT,    DIGESTED   UNDER   PROPER   HEADS* 

IN    TWO    BOOKS* 

B  r 

WILLIAM     HAWKINS, 

■ 

SERJEANT     AT     LAW, 


BOOK     THE     SECOND, 


THESIXTH    EDITION. 

In  which  the  Text  is  carefully  collated  with  the  original  Work  $  the  narginal 
Befefeaccs  corrected;  new  Rererences  from  tne  modem  Reporters  added; 
a  Vanecy  of  Mamujcript  Ca/ts  iDfened  ;  and  the  whole  enlarged  by  an  In. 
corporation  of  the  fevcral  Statutes  upon  Sabjcds^f  Criminal  Law,  to  the 
TwfiK  ry-sEVBW TH  Year  of  Georcr  thb  Third.  To  which  an  Expla* 
■i^uiry  Preface  is  prefixed,  and  new  and  copious  indexes  are  fubjolned. 

BY     • 

THOMAS    L  E  A  C  H,  Escu 

OF   THB    MIDDLE   TEMPLE, 

BARRISTER    AT    LAW. 


LONDON: 
PRINTED  BY  HIS   MAJESTY'S  LAW-PRINTERS. 

PUBtlSHED    FOR    THE     EDITORt 
And  (bid  by  Thomas  Whieldom,  Bookfcller.No.  43,  Flect-ftrcct. 

Prui  Oui  Pound  Ei^ht  Shdlings  in  Boards, 

M«DCC,LXXXV1I. 


TO   THE    R.IGHT   HONOURABLE 

THOMAS     Lord     PARKER, 
BARON    OF  MACCLESFIELD, 

AND 

lORD  HIGH  CEIANCELLOR  Of  GREAT  BRITAIN. 

MY  LORD, 

T^ft,^'  ^"^P'^^^nce  I  have  fo  often  had  of  your  Lord- 
ihip  s  Goodoefs  cannot  but  encourage  me  to  hope 
lor  the  Continuance  of  It:  And  the  Succels  of  my  former 
tndcavours  under  tKe  Protedion  of  your  Lordthip's  Name, 
have  V  t'  '^""'-arice.  That  if  I  can  be  fo  happy  as  to 
need  not" defire  a^'*''"  Approbation  and  Encouragement,  I 

a  CommmT  ^PPlicatton  to  your  Lordlhip  in  BehJf  of 
Lordlhip's  Rem^  Treatife,  any  way  difcouraged  by  your 
for  tlioueh  thp^'^^'  '°  •''=  Station  you  at  prefent  adorn; 
have  put  voa  "t.Hclc  Good,  and  his  Majelly's  Service, 
iaw  Courts  v""*^*^"^  ^  Neceffity  of  leaving  the  Common 
being  the  ra'oft  rr^°'^'''"S  '^>"  ^'=''  ™'^^  ''°"  "'■^'^  *^^°™ 
mod  cxquifite  l5l  *=''  ^■"'="'1  ^""^  P»""°">  ^»  »":"   '^  *= 

Greatcft  Lovers  ^**^''  "^  ''"^  Common  Law.  And  the 
of  your  Lordfh-  °*"  ^'  *'"'^  *'  ''"^  ^^If^^  ^°^  ''"=  '^"^^ 
nour  the  Law  '^  "*  Prefence  among  them,  from  the  Ho- 
■vancement,  wh*^  ^^^  received  by  your  Lordlhip's  Ad- 

vinced.  That     *^"""^^.y   the  World  has  been  effeaually  con- 
^otHing  fo  much  conduces  to  make  a  con- 
A  2  fumtnate 
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T  HE     DEDICATION. 


t^      a^to^ 


']MM»fMM*Ml^n«M«.w.».     .*, 


fummate  Chancellor  as  the  mofl  peifeA  Skill  and 
ence  in  thejCowmpn,  W, . ,  .  _ ,, . .  , 


"»•■•»        1         r    • 


Ln  i^with  the  utaioft  Pleafure  we  obferve  youi 
fhiff -.  ifltlr.*  fa  ■  fllucfi  StdaHttids  V  adlifre  t^  tWofc 
Boundaries  of  Property,  which  our  Anceftors  have 
had  in^ch  lu|4i. .  Venecatipa, .  and^  which  your  I 
never  ^departs  'fi'o&iV  ^Biif  W  faiih  Cafes,  wHet^in 
Equity,  Common  Senfe,  apd  Natural  Juftice,  unc 
point  out  an  Exception. 


-  It  1$  to  your  Lordlhip  we  are  ODhged  for  fli6  I 
of  that  vulgar  Prejudice,  That  the  Rules  of  L 
Equity  could  not  poflibly  be  reconciled:  As  your  1 
had  formerly  convinced  us.  That  there  is  fibthing 
G6#k^ek  XsM^  ^^hf$y  i!iild^f)fto6dj  that,  tv^^any  wa) 
ha^t6^E^t^^yi5U>tia^e!ntniQ  given  us  th^  like  1 
ticfii'  iTK*  tfid-t^te  «tr Rate  'df '  E^my  fkHfiiUy  appli 
ih  thi^e^' cofityd)a»  th%>t]faeR^  Comm 
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#itH:the  fi'^tefL'Relped, 
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'    toA¥-£ordihip'a'inoft  dutiftil, 

•   1  •    -i" 
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AN       A    L    Y    S    I    S 

O  F 

^         THE      SECOND      BOOlC 

or  THE 
fLEAS     OF    THE     CROWN. 


Uil  14.  "ris  of  lecotJ.ch.  1. 

•    Amidtrive  ihcir    =        .      .      , 
W'"*"',  ch.  (.  fei*       "Uthoniy  fiom  (he 
"    *»  &c. 

..J'""'"""    -our.,  of  On.  kind. 

I<  The  roitrt  «-ic- 

'^'^'"•'iCh  *      ^■^'^    ^°"^    ^''&^ 

»•  The  court  cf  V      .    I.       I.      k 

3.  "•    *.in;js  bench,  ch. 

3-  Thp  cmirt  of    ». 

marrnalj  ^^  th^  conftable  inJ 

4  IV  curt  ^A-. 

JPtt  (fr7,„"„^  **^e  jufticrs  bftjtr 

uchvety,  c^,     Zj     Juilices  cf  gaol- 
6-  The(g„,j  ■       - 

ofp«te»  «u    ^'vflions  of  jufticci 


8.  Thecourt  of  iheccroncr,  ch,  9. 
l)>  The  flieriff'B  tourn,  ch.  10. 
lO.  The  court  Icci,  ch.  ti* 

The  fifft  thing  to  be  done  in  order 
roihc  hrin  >ing  a  ciiminjl  (o  jullicc  it 

Hit  a  him. 

Artefts  aic  eiihcr  without  procefi 
fMrn  a  couit  ot  tccotJ,  or  by  viKuc 
>f  lu(h  proceTs. 

Antl  fiift,  arrcfl*  without  fuch  pro- 
ccfs,  uc  cither, 

I.    Hv  privale  perron),  or, 
a.  Sy  publick  oiltcect. 

ArreRi  of  ihU  kind  by  private  per- 
fanj  »ife  cither, 

1,  Such  ai  are  comnunJcd  and 
enjoined  by  \aw,  cti.  13<  fc^>  I 
to  S. 

2.  Such  as  arc  permitted  by  law^ 
cb.  12.  feft.  S  to  tS. 

A  J  3-  Such 
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5,  Such  as  are  awarded  by  law, 

ch.  I  a.  fed).  22,  &c« 
Arrefts  of  this  kind  by  publick  of- 
ficers, are  either, 

1,  By  Waichmcn,  c.  13.  ft  1  to  7. 

2,  By  confiabks,  c.  1 3.  f.  7  to  1 2. 

3,  By  bailiifsoftowns^c.  13.  f,  12. 

4,  By  juftices  of  peace^  which  are 
either,  4 

I.  By  paroU  c.  13.  f.  14, 
2»  By  warrant,  c.  13.  f.  15.  U 
tbt  tnd  of  the  chapter. 
Perfons   arrefted  are  either  to  be 
bailed,  c.  15. 

Or  committed,  c.  i6. 

Perfons  may  be  criminal,  in  pre- 
venting the  bringrhg  of  offenders  to 
ptiblidc  juftice,  fevera!  ways. 

1.  Before  any  arreft  made, 

2.  After  an  arreft. 
Perfons  may  be  fo  guilty  before  any 

arreft  made, 

I.  By  oppofing  an  arreft,  c;  17. 
fea.  1. 
'     2»  By  fufiering  a  criminal  to  efcape, 
c.  17.  f.  2.  4* 

3.  By  flying  from  an  arreft,  c.  17. 
f.  3.  c.  49.  f.  14, 15,  ]6« 

Perfons  may  be  fo  guilty  after  an 
an  arreft)  either  in  refped  oif  an  arreft 
of  themfelves  or  of  others. 

Their  oflEence  in  refpeA  of  an  ar- 
reft. of  themfelves,  if  without  force,  is 
called  an  efcape,  c.  17.  f.  5. 

If  with  force,  is  called  a  breach  of 
prifon,  c.  i8. 

Their  offence  in  refpeA  of  the  ar«- 
reft  of  others,  is  either, 

1.  Without  force,  or, 

a.  With  force* 


Such  ofiences,  without  fbree,  come 
under  the  notion  of  efcapes,*aiid  are 
cither, 

I.  Byoflicer8(c.  19.}  or, 
a*-  By  private  perfons,  c#  20« 

8 


Such  ofFences  with  for 

der  the  notion  of  refcous 

Secondly,  arrefts  by  pr 

court  of  record  may  be  t 

tue  of  two  kinds  of  proce 

I.  Upon  fuch  as  is  aw 

difcretion  of  the  cc 

bare  fuggeftion,   or 

ledge  of  the  juftices. 

a.  Upon  fuch  as  is  aw 

appeal,  indidment, 

tion. 

Procefs  of  the  firft  kind 

called  an  attachment  (ch 

lies  either  agaiiift, 

I.  The  officers  of  the  < 
!•  Sheriffs  and  bailif 

fed.  2  to  6. 
a*  Attornies,  ch.  22 

12. 

3.  Other  officers  of 

;ch.  22.  fed.  I  a. 
4«  Jurors,  ch.  22.  i 

25.  or, 
a.  Againft  other,  as, 
I.  Inferior  judges,  c 

25  to  30. 
a.  Counfellors,  ch.  2! 
3.  Gaolers,  ch.  22.  f< 
4*  Any  other   perfor 

ever,  ch.  22.  fed. 

gnd  of  tbt  chaptiT* 

Procefs  on  an  appeal,  ii 
or  information,  fuppofes  fu< 
indidment,  or  information 
exhibited. 

An  appeal  is  either, 
I.  By  an  innocent  perf( 
may  either  be  by  writ  < 
ch.  23. 
a.  By  an  ofFender  confei 
felf  guilty,  who  is  c 
called  an  approver,  c.  2 

Ibdidmeflti  (ch«  25*}  ai 
kinds, 
i«  Such  as  are  grounded 
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to  99-  *  *■  >S-  «A  55 

S»™  «    mi, 
■*  «i«»  «n.  ae     JSfoundciI  on  fla- 
5-  fc«.  5,„,,j. 


''.kc^ii^K        u    ""wely  the  fait  of 

Sad"  ^'    ,    •  "'•  f=^-  I  to  17. 
*'-jeking        '*  parcly  the  fuit  of 

tW  P«ttv     °  P""'  ""  '"'  "' 
jllitewrf  ■     «'•  J«.   fea.    17. 

^Ijwowiljj"'  "PI"!''  Wiai»e°'. 
«r    "j  *»  m«y  be  either  con- 

«•     i-p"*"!,  without  uiy  pini- 

t«»i  regard  to  piocefi  of  out- 

B'Txih.  17.  tea.  I  10113. 

«•  >"P'ticula,,  with  ngui  10  fuch 

rf«"»  only,  ch.  27.  f.  113.  u 

^ctintul  being  brought  into  court 
ll  to  be  urtigQedi  or  put  upon  his 
tiitit  *'"  tuianer  vliereof  may    be 

),  Ai  K  Tclitet  to  all  criminal*  in 

gcMnl,  ch,  x8. 
9.  As  it  relitct  to  principal)  and 

Kccfluia  in  putkulara  c.  29. 

>j^  puty  being  arraigned,  eitber« 

J,  Stindg  mute*  (c.  30.)  or, 

J.  Conftflts,  (c.  71.)  or, 

3.  Pleads. 
picas  ire  either, 

J,  Dilalory,  or, 

2.   In  chief, 
The  dilatory  are  eiiher, 

l.  Declinatory,  or, 

J,  In  ibaiement,  c.  3+* 
The  declinatory  are  either, 

J.  Of  ihe  privilege  of  fiuduary, 
(c.  32.)  or. 

1.  Of  Ihe  benefit  of  clergy,  C  33. 
picas  io  diief  are  either, 


J.  In  bar,  of* 

2.  The  general  iflue,  c.  38. 
The  principal  pleai  in  bar  are, 

1.  That  §/auirefaiii  tfe^ii,  c.  35. 

2.  Thit  of  autrifiitt  attaint  or  (oit" 
vis,  C.  36. 

3.  That  of  pardon,  e.  3^. 

Tbe  plea  of  not  gailiy  it  tiiable  ei- 
ther,     ' 
1.  By  the  country,  or, 
a.  By  the  peen,  (c.  44.)  or, 

f|.  By  battle,  c.  45. 
R  order  for  a  trial  by  the  country 
a  jury  muft  be  returned, 

].  From  the  proper  county,  c.  40. 
2<  S<f  proper  procefs,  c,  41. 
3.  Before  a  proper  court,  c.  42. 
The   jurors    being    returned    into 
couit    may  io  many  cafei  be  chal- 
lenged. 

Such  cballengei  nay  be  confidered 
either, 

I.  Without  any  particular  regard 

to  aliens,  or, 
S.  Aa  they  particularly  relate  to 
aliens,  c.  43,  f.  34.  tt  tht  nd  of 
ibt  chaptir. 
Thofe  of  the  firft  kind,  are  cither, 

1.  Such  ai  may  be  taken  un  the 
pan  of  the  king  (c,  43.  f.  a, 
3.)  or, 

2.  Such  as  may  be  taken  on  the 
part  of  the  prifoner. 

A  challenge  may  be  taken  on  the 
part  of  the  prifoner,  either, 

I.  Peremptory,  (c.  43.  f.  5  to  10.) 
or, 

a.  For  caufe,  c.  43.  f.  10  to  34. 

The  jury  being  fworo,  arc  to  be 
guided  by  their  evidence,  c.  4b, 

Whereupon  they  muft  give  fome 
vcrdid,  cither  general  or  fpecial,  c. 
47. 

Judgmenta  in  crimixial  cafes  are  of 
two  kioda, 

I.  Such 
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1.  Such  as  exprefsly  ferttcnce  the 
Dftrty  to  the  puni(hmcm  t>Topel' 
for  his  crime.  ' 

2*  Such  as  give  no  fuch  expre6> 
fentenccr 

Of  judgments  by  fuch  exDfefs'  fcnj- 
tence  mere  are  two  kinds, 

!•  Such  as*  are  ?ixt6  and  flafe<l, 
and  always  ihe  fame  for  the  f^imlp 
fpecies  of  crimci^,  c.  4S.It  a  to 

'14.  ;  ■    '     . 

2.  Such  are  difcretiorfary  and  var  - 
able  acrording  *ta  the  difF^rerit 
circumftances  of  each  cafe,  c.  48. 
14  to  21 


!•  The    forfeit  a: 

goodf»  c;  49.*  f 

2.  The  loft   of 

c.  49.  f.  42  to 

•  3.-  The  corruptio 

f.  47..  to  the  end 

forfeitures  of  lai 

either, 

J.  By  the  cbmmc 

I  td  18  ;  cr, 
2.  By  (latute,  c.  i 
^dgments  may  be  a\ 

1,  Without  writ  \ 
f.  10  to  i7,)  or 

2.  By  writ  of  crr6 
They  mtry  be  ftvo 


OT  judgments  which  give  no-  fucji    error,  either^ 


exprcfs  fen  ten  ce,  there  are  alfo  twb' 

kinds,         *  ' '/       !  ■ 

1.  Outlawry,  c.  48.  f.  Ity  ^2,  23. 

2.  Abjuration,  c.  48.  f.  24.  \ 

Xhe  moft  cpnfider^ble  con(equenccs 
of  an  attainder^  S:c.  are,  '  ^ 


1.  For  faults  ap;5a 
•  tord,  (c^  ^o.  f.  J 

2.  For  mattefis  dfi 
(c.  50.  f  2  to  i< 

The  party  condemned 

1.  Reprieved,  (c,  5 

2.  E;&ecuted9  €•  51. 
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m^^  157,  Om  II  *  it»  latead  of  VfrhfiphtC*  fud  ««  frh€^*^ 

«—  S8I9  8«a.  SI.  IJm  I9»  albr  frgn^nJifi,^  tui  **  wijt  146^  ]•  *•  ^•f^^  ^ 

—  ft03»  M.  17,  idkad  ef  «/r>f  ^iitf ,**  itad  « /r/  ptrtMgr** 

—  ISS*  M.  15,  Km s,  iaftnd  of  •«  f^yi^iMr ^^t*  ^^^  ««fif  teftr^ 

«—  n^  M.44,  liMt6,  laAeadof  «/«^/*  tetd  «•  W** 

»—  a6t»  M.  t7,  liM  i|. lofti^ o# «<  tfifSs^/* retd  ^ut^mf 

»—  s<|»  liM  3S»  w^knd  sf  *^m4^;*  rood  (^  «t  1/** 

•— *•  t78»  Em  itf  iafltadof  «*  7  Am.  4.  c  17.**  it«d  <<  7n%4.^ S7«^ 

*—  »99»  U aifila delc^ "< viil^ '^ <»> !fi  9€.9cr 

—  314,  fino  sc^  iaiiod  off  ^  #%<**  Mad  <*  jO^b^ 
•p^vio  3<o,  BoltftitoKoe  St  dcloli»c/«r#»rA^ 

m^  3tt,  fed.  17, Hoe  to,  inftead  of  «<«rfj6r^,  ttei  ^frijkm^. 

^^  393>  eltoffM.My  feed  «  #AM^*' 

4])  liae  ]••  place  tke  paftntheftt  ate  **  #c«r/* 

414,  6a.90»  Uoo  s,  diU  «<  te^ic^** 

439,  M.  itO|UMS»  uAead  of  « If ,**  feed  <•  !•*• 

4SSt  felU  tti,  liM  s^inileadof  «i|f  ritepitfV*  (Mi  <■  {ftpKiQ 

410,  UMtS»iBtedor«MirAr»**lfii*«'e»^** 

519,  M.  14,  te  5,  iaieaditf  m^iiimA**  iMd  «  fmM^ 

6m^  Bm  4«  feed  ^/wll/rtdbweWr 
65S1  fine  f  t  Mb  "*  •i' <«i  lft»  I'lt*' <«N^ 


IL 


R    ^ 


A    T    I    S    E 


tiB  ^^^  As  OF  THE  CROWN. 


JOQ 


*^   the  second. 
''    '^Pterthefirst. 
^  qqU^Ts   o,  criminal  JURISDIC- 


/^V  l^G  m  the  flrft  book  endeiToured  to  flicw  the  na- 

l^jre  ai  ctimiml  offencCT,  I  im  nowtolhcw,  in  what 

maiipet  the  ofFcnderi  are  to  be  brought  to  punifliment. 

,    in  °^^V  ^leretol   Ihall  confider,  Firfl,  The  nature  of 

CO"'"  ^^"^^  have  jurirdiflion  over  fuch  offences.      Se- 


^^^  aU    I"  *''"  manner  the  offenderi  ire  to  be  proceeded 

And  fi'  '^^  '^°''  ''^'^  better  uoderftanding  of  ihp  nature  of  fuch 

rts,  1  ^*"  P''"'iifc  (ofi'c  confiderationi  concerning  them  in 

"^"ncra'l.  and  then  conlider  the  nature  of  the  princip>il  of  them 

Af  to  thf  nature  of  fuch  cottfta  in  general,  I  fba1l  confider, 
—  a  What  is  requifite  lo  (be  conAitUtion  of  their  amhoriiy. 
^/■sndly,  ^^f"'  is  incidental  to  att  fuch  courts  in  general, 

Stil-  I-  Ai  to  the  firfl  point,  I  fliall  lake  it  for  granted.  That  S-P.C.s*.  ??. 
.      kiig'  heing  the  fupreme  magiftrate  of  the  kin^jtloni,  and  '*''>"•  Ab.jSi. 
inrruf  ^'i   "''''  '''^  whale  executive  power  of  the  law,  no  court 
jj^j/bever  c^n  have  any  fuch  jurifdiSion^  unlefs  it  fomc  way 
or  other  deiive  it  from  the  crown. 

St^-  2-     Yet  it  feems,  that  the  king  himfelf  cannot  fit  in  D«?(.  <, ,. 
ijdgnient  upon  any  indi£lmcnti  becaufe  he  is  one  of  the  parties  ^  J".^  '♦■ 
[O  Che  fuit ;  and  therefore  where  it  is  faid  in  fomc  of  our  an- 1 R.  ,",Vi. 
cienc   hiitories,  that  our   kings  ba?e  fomctimes  faie  in  perfon  Speed  jn,  jj^; 
vjih  the  juftices  at  the  arraignment  of  great  oficnders,   proba-  '  ^•^^-  ^U' 
bly  it  ought  DOC  to  be  intended  that  they  came  u  judges,  but  ojti''i3j,' 
as  rpc<3atori  only,  foi  the  gteatef  folemnity  of  tbe  proceeding. 
Vol.  il.  B  StU. 


a  cF  COURTS  OF  CRIMINAL 

(tf) 4106.70, 71.  Siif.  3.  And  it  18  raid  by  (tf)  Sir  Edward  Coke,  that  1 
'^^  has  committed  and  diftributed  all  hiB  power  of  judicata 

%  r!  t!  II  *       ^^'*'  courts  of  juftice  ;  and  tliough  it  nrny  be  acgued,  < 
htghHt  probability,  both  bom  the  nature  of  th^  thing, 
(^)  Mados  5  to  conftant  tenor  of  our  (i)  ancient  recorda  and  biftories  1 
J7j^*"^^5«"*S«conqueft,  and  alfo  from  the  form  of  all  procefs  in  t\ 

bench  and  chancery,  which  is  always  made  returnabi 

(0  ftS  Aff.  5a.  the  (0  king  hinfelf,  that  in  old  time  our  kings  in  perf 

\ieter>nined  caofes  between  party  and  party,  proper  f 

courts  }  yet  at  this  day,  by  the  long,  conOant,  and  unint 

(<0  4Toa.  Tj.    ufage  of  many  ages,  our  (d)  kings  fccm  to  have  dclcga 

1    omoi.  16  .   ^jj^ig  jydi^i^i  power  to  the  judges  of  their  feveral  court 

by  the  fame  immemorial  ufage  have  gained  a  known  ai 

jurifdidion,  regulated  by  certain  and  efiabliibed  rule< 

our  kings  thetnfelves  cannot  alser  without  an  afi  of  pai 

6  K.  7. 4.  Si^.  4.     For  it  feems  to  be  clearly  agreed,  that  the  k 

B  Pat.  5|.       not  give  any  addition  of  j«rtfdi3ion  to  an  ancient  cc 

6cJ!ViV*'*^*  that  all  fuch  courts  muft  be  holden  in  fuch  manner,  ; 

1  Hale  105.       ceed  by  fuch  rules,  and  in.  fuch  cafes  only,  as  theii 

SkiA,  ft7|.        -ufiige  has  Kmitcd  and  prefcrtbed  1  and  from  hence  it  fc 

Ihai,  M  the  court  of  king's  bench  cannot  be  authorifi 

Pennine  a  mere  real  aAion  between  fubjed  and  fubjed, 

ther  can  the  court  of  common  pleas  to  inquire  of  felon) 

fon. 

4  iiift.  Ir.  Sal,  5.    Kay,  it  is  faid  by  fome,  that  the  king  is 

I  Sid.  33s.  Arained  by  the  ancient  forms  in  all  cafes  of  this  nat 
The  king  c»9«.  {.^j,  g^^g^^  ^f  ^  jujicjal  office  for  life,  which  has  been  ac 

jjSrifSi'jttiif.*'*  to  be  granted  only  at  will,  is  void. 

6\&wnf  a»  to 

didato,  inifloite,  4tc,  to  »  lay  perfan,  oor  can  he  exeroTe  then  himfetfi  bvt  ainft  adra 

bwi  by  hiihops,  as  he  doet  the  Common  lav,  hj  joBgei.    Cro.'Elig.  s'59.  p^ 

41  A(r.  la,  13.  Se^.  €•  And  the  lawis  fo  jealous' of >aay  kind  of  in 
t^^'  *^*;.'  in  a  matter  fo  highly  conceming  the  firfcty  of  the  ft 
F.  N.  B.  110.  not  to  endure  ahytnelealt  deviation  from  the  old  kno 
B.  India,  ai.  forms,  however  immaterial  it  may  feem;  as  will  be  i 
3^.  12  Co.  31.  ^^^n^  ^h.  5.  fcfl.  !• 

B*Comffliff  ^'^*  7*    And  from  the  like  reafon  it  follow^s,  that 

75.  tS?*"'  '  ^    ^^^^  ^^  ^^'^  ^^^  goods  and  imprifpn  the  bodies  of  ai 
»inft.  54. 47S«  ^ho  (hall  be  notorioully  Tufpe^led  of  felonies  or  trefpai 
li.  Co.  30, 3i«  out  any  indidment  or  other  legal  procefs  againft  then- 
gal  and  ^d.  , 

S//7.  8.     And  it  is  fnid.  tbift  the  Idng  cannot  gram 
c6tr)mi(ilon  whai(bever,  that  is  not  warranted  by  an 
^  "cVdenrs,  however  neceflary  it  may  feem,  and  condtic 
(t)  4  tfift.  161.  Public  k  good  ;  and  therefore  (#)  commiffions  to  affiiy  w 
94;.  'me^fdref,  beTng  of  a  new  invention,  vi^ere  condemni 

>s  E^.j|.^'*-.j  IfiAicnt;  and ii  is  faid  by  (/)  Sir  Edward  Coke,  that 
l/i »   '  •  4#  '  ^^\i  Qot  authorize  perfoos  to  take  care  of  rivers  aud  i 


iMtl'^'' 


.11  pcoC» 


/i.«" 


to    " 


ivtfrt 


.nci'"' -".nd  pro; 
1.  man""'-    kn"*' 


,fcs 


^y^^'Li 


.  **■ 


CI"  '■        .„im  '^  T I O  N  in  ol«l«*t.  1 

_h«r«»^  t.  <:■  *7-  befo,      *»»ctliod  prefcribed  by  ihc  Jt»tu(e  of 
^'*  Ai  all  ■  ^^  nuking  of  ibai  Rituce. 

5"^*  i,y  ?""''=  co,^^?'muft  derive  their  authority  from  the(,),^  i^ 

-.fo«'^.  ii''"''^£ai  it!?"*"  *^""'"^*^ '^y '■*' ^"^y  ""'*  ^"^"  i'»- 

^-erC^f  n»iforil,t„     *'i«cr»«nd  hold  their  courts  in  their  pro-  6M'«i"NlT. 


«Jl»f* 


.      .  J.  J.d 

^r,  at  the(^}  judge)  of  cedeliaftical courts  (^]  Li 


'.ff'^'io... 


'    ,ibC'"*^c»      *  feems,  that  regularly  where  there  irc  di- (0".  Cor.  lot. 
i"*  P  {^pttial^**'!  of  record,  the  «a  of  any  oneof  them  is  J'^j^  **-3J' 
^  tf^  their  (f/J  cumDiiHiun  do  not  expier*!]'  te-  „  H.  6  \t 

S.P.C.  jj. 
I-  ^.^  Con.D.lf.!,,, 

**oV70.    sll.  Ab.  67;.    Cton.  III.    (^t7AKi]>    iK-Abi.  677. 

S(^*  '';.„,'  ^«th  been  (0  refolved,  that,  by  the  common  (0  D.iif.  15. 

u*' '    fc"  «[  *^^  i""'"'  °''  ^'''"'  ''="'=^'  ''"°"*  °f  *'"'  S'^ie?: 

-cbCl"*'' 1  jV-        efcheators,  commiflioncrs  of  oyer  and  ler-  1  And.*^ 
in*''  ^  h  "?-  '^*''y'  »"''  "f  the  peace,  arc  determined  by  ihc  *  E.  «.  44. 
TfjiH  °*  ^"^  *'">  n*^'*''  "letn.     Alfo  it  fcems  (/)  certain,  "J";'- ''* 

hit  al '^^V""?"^^" '»"  (l>e'orc  I  Edw.  6.  c.  7.  fci  forth  more  C.«.j;,.„«. 
.ine**       L    ■*    '^""^  '"'^  *«<="  conviflcd  of  any  offence  be-  (/)7C<.-J-. 
fore  any  '".^'^^'nmirioncri,  and  the  king  had  died  before  judg-  s'cor.fiV" 
Inciit.  "**  J^^giWent  at  all  could  have  been  given,  bccaule  the  (t)  oiiif.'ij, 
ting  ***   ^*^  ^'^^  whom  the  judgment  was  to  have  been  given,  ''^  •'*■ 
7^  bec»«''*  llic  suihority  of  (he  judges  was  detetraincd.     AI-  \  (_",|  {'J* 
,  ii  is  f*'^'  '''*'  *'({}  common  law  a  perfon  attainted  in  the  time  B.  Cot.  101. 
,  J  fofiner  king,  could  not  have  been  executed  without  »Cuoiiniff.  ig. 
^^  grirdiit.    Yet  it  hath  been  adjudged,  'hat  the  authority  (^."'^"^^' 
oflb)^  cofoncror  verderor  ceafe*  not  by  ihe  demiTc  of  the  king  B.  ofliccr.  15, 
[„  «bo*e  f<'gn  ihey  were  chofcnj  and  that  ihc  office  of  a  [<}  (he- ^"''^  "'*•*'• 
riff.  '"  ^"^^  P'*^*  where  he  ig  cbofen  by  a  corporation,  having  (,'j^'co.  10, 
b«  its  ct>^^t  Ihe  inheritance  of  the  office,  dues  not  determine 
Ly  the  demifc  of  the  king ;  from  whence  it  (Vems  ilfo  to  ful- 
jg^,  ihit  no  Cither  corpoiaiion- officer,  who  by  the  charter  is 
jDveftc*'  ^''^  '"y  judicial  authority,  lofes  it  by  fuch  demifc. 

S/ff.  J2>  And  to  prevent  the  difoideriand  other  tnconveni-  L.  Rijoi.  747* 
fjicct^  which  may  hap])en  upon  the  death  of  a  king,  from  the 
«ant  of  pccfdns  armed  with  competent  authority  to  execute  the 
hwi,  befbre  the  fucceiTor  can  have  time  10  appoint  others,  it 
yti  cnaQcd  by  7  &  8  Will,  3.  c.  ij.  (.  2t.  *'  Th»t  no  com- 
*•  miJfion,  eithei  civil  trr  military,  (hall  ceafe,  determine,  or 
"  be  void,  by  rcaCon  of  the  death  and  demifc  of  his  faid  mi- 
"  jefiy.  or  of  any  of  his  heirs  or  fuccefTors,  kings  or  queens  of 
•■  this  realm ;  but  that  every  I'uch  commiOion  (hall  be,  continue, 
•  •  and  lemaia  in  full  force  and  virtue,  for  the  fpacc  of  lix 
<•  niDAtbs  next  after  any  fuch  death  or  demife,  unlefs  tn  the 
*■  ncao  lime  fupafeded,  determined,  gr  made  void  by  the 


Of  COURtS  OF  CRIMINAL        Bt'a. 

*^  next  and  immediate  fucceflbr,  to  whom  the  imperial  crown 
^*  of  this  realm,' according  to  the  2k£^  of  fettlement  in  thefaid 
^^  ftatuce  before  mentioned^  is  limited  and  appointed  to  go^ 
•*  remain,  or  defcend." 

S  £f  13.  And  it  is  farther  enaded  by  x  Anna?,  ftat;  r.  c.  8. 
par.  2-  ♦*  That  no  patent  or  grant  of  any  office  or  imployment, 
either  civil  or  military,  hereafter  to  be  made,  Ihall  ceafe, 
determine,  or  be  void,  by  reafon  of  the  death  or  demife  of 
^*  any  king  or  queen  of  this  realm  ;  but  that  eyery  fuch  patent 
^«  a  grant  fhall  be,  continue,  and  remain  in  full  force  for  Fdc 
*<  months  next  after  any  fuch  .death  or  demtfe,  unlefs  in  the 
^^  mean  time  fuperfeded,  determined,  or  made  void  by  the  next 
**  immediate  fucceflbr,  to  whom  the  crown  is  limited  and  ap- 
**  pointed  to  go,  remain,  or  defcend." 

The  procredHipt  Apd  it  is  farther  enaded,  par*  5.  «*  That  ho  commifflon  of 
on  tn  iifortPi*  <<  dfCze,  oycr  and  terminer,  general  gaol -delivery,  or  of  alio- 
tiofl  !■  the  nrf- :  cc  ciafion,  writ  of  admittance,  writ  of  ^  ntn  tmneSt  writ  of  af- 
r"ii/#  wTiMu "^*  •^^  fiftancc,  orcommiflion  of  the  peace,  (bad  be  determined  by 
abred  J>yi«i»  . ««  the  death  of  any  king  or  queen  of  this  realm  ;  but  every  fuch> 
*wo**sVr*'*  **  commiffion  and  writ  (hall  be  and  continue  in  full  force  foe 
781.^'butthe  '^  fix  months  next  enfurng,  notwithilanding  fuch  demife,  un» 
kirg'ft i»»r or  **»  lefs  fuperfeded  and  determined  by  the  next  fucceflbr:  And 
errc^in  •  f^are  «  alfono  original  writ,  writ  of  nifiprius  commiifion,  procefs  or 
his  dcaih,  Stra.  ** "proceedings  what foevet,  in^  or  lUuing  out  of,  any  court  of 
S43*  '*  equity,  nor  any  procefs  qr  prDceediogs  upon  any  ofiice  oc 

.  *^  inquHrtion,  nor  arty  writ  of  certiorari^  or  habias  corpus^  in 
.**  any' matter  orcaufe,  either  criminal  or  civil,  nor  any  writ  of 
^'  attachment  or  piocefs  for  contempt,  &c«  fliall  be  determined, 
^     '  *^  abated,  or  dtfcontinued,  by  the  demife  of  any  king  or  queen 

^  of  this  realm ;  butev^ry  fucb  writ,  &c.  fliail  remaio  in  full 
I  *<  force;  to-be  proceeded  upon,  as  If  fuch  king  or  queen  had 

•*  lived." 


Ong 

were 


iginallyVget '    +  It  IS  ajfo  cniafttd    by    t^fc  13  Wtlh  3*  c.  2.  (wbicb 

re  appointed  Jimlts  the  crown  to  the  princefa-' Sophia),.  **  That  after  .the  faid 

. fS^rt' 4 /lift.    **  limitation  (hall  take  effedj,  in  the  manner  mentioned. in  the 

75.    '  '    *^  a<^,  judges  commiflions    fball    be   made    quamdiu  fi    hem 

*<  gefferint^  and  their  falaries  afcertained  and  eftablifhed;  but 

**  V^pon  the'  addrefs  of  both  houfes  of  parliament  it  may  be 

/*  lawful  to  remove  them," 

ThUadiwi  I*  ^"^  '"'"  ***^   putpofcr  of  rendering  more  cffeaual  the 

paffedatthe     pVoviflons  of  the  a^ve  ftatute,  it  is  enaded   by  1  Geo.  3: 

earneti  recom-  ^  *  » 

mendaCionot  fheJeiA|.  bim^eJ^^rom  the  throne,  dechnng  that  he  coiifidered  the  independevce  of 
the  judges  atefiRmUl  to  the  irrpartial  administration  of.jofticei  asoaeof  the  heft  fecnritiee  of  th« 
iighii  aod  Jibertiei  of  hit  f^'i&M  \  and  «•  tuoA  C09d«cifc  Co  the  lionottr  of  Ulc  crows.  Commodt 
JuutaaJsy  3d  Maith  tT^I.  * 

c.  23: 


'*■», 


.ol 


CH- 


Th«  the    ,„  ^^°^    '■"     """'"■■ 

,c,  con:rou^        "^iOioni  of  judges  for  the  limc  being 
eh"'"t»r,     ^'     *«i    remain    i.j  (ull    force.  Jorinj  chcif 
**   g^f  aiv  of    »,-»8     r^.'l-linandirg  the  demife  of  his  m.jefty. 
*'   or    ^  j,  (nj.y  i>e     ^*^^f  ^'^s   and    fuccefffir).— Provided   alwjyi, 
•  *   **'*  gd'*'*'^'  ***    ^^ik  V'  '"  'emove  any  judge  or  judges  upon 
'"     U  'If"   fu,,v  "''"°'  P"l'""=°'-" 

[  foch  falfc,:    "^^  fnaflerf  by  the  above  flatute,  par.  3.  Vidi 


,  tB«' 


'       .,  ofsny   ^y*^^  as  tK   fttiled   upon  judgcj  for  ihi 
b«'"fes  ai  hiv^.   .   '*»«m,  by  aflof  parliament ;  and  aifo  fuch 


(h^ll  be  gianrcd  by  his  msjcily, 

ly  judge  or  judgci,  fh»ll,  in  all*-* 
nd   payable  to   rvcry  fuch  judge  and  J;^] 


It  jCw. 

7.  .atl 
1.1-1.65. 


**  i   -^,ons"f^Ke,J'"*'  *"'"«•  f"l""g"  ihcpatetiis  or  c 
■'  '^'^i<ff»in   i    ^»  or  anyof  ihem  refpeaivcly  (hall  com 
*■   a^V-nnw      "   '"^rce — AKo,  that  fuch  falarJcs  of  thejuLj^.. 
«t  JS  *   i»ndfe^'^   Oil II  be  chafged   upon   and   paid  out  ut  ihe 
n  du"'  ,.       ^*ouej  granted  for  the  ufes  of  the  civil  govern. 

y^5  to  t^  fccond  point,  m«.  What  Is  incidental  to  all  foe h 
,„  m  gtQctalj  I  (hall  only  uke  notice  of  the  following 

Si£i-  VV^''*'»  That  all  courts  of  this  kind  mufl  be  courts  of  (,j ,  i„fl_  j„_ 
/-I  rC"'^' 'tourt  which  ij  not  of  record,  cinnotimpofe  any  f»rnff      " 


bold   P' 


,lei  "f 


offender,  nor  award  a  (Opiat  againtt  him,  nor  even  * 


I   Ircfpafs   1 


■t  cic'', ' .  "^^'i  That    no  proceedings  of  any  court  qi  cfi*  i  R-  Aw.  541. 

■jjal  juiifiJiiition  can  be  removed  into  a  fuperior,  but  by  writ '"";';'''  "'* 
(,('  cr"*''  "'^  "riistan'i  and  that  no  averment  can  be  taken  ,'m»/  »i  j. 
»vtiofi  iheiruihofany  thing  recorded  in  any  fucli  court  (A);  ^nd  j  I.",  loj. 
ihat  *"  ""'"  "'^  common  law,  that  have  power  given  them  ?i?s.ik*ioo 
(0  fine  and  imptifon,  aic  thereby  made  courts  of  record. 

S/^.   IJ.     Secondly,  That  (c)  all  fuch  courts  may  injoin  the  (')  11  H.«,  ti. 
petiplc  to  keep  rilrncc  under  a    pain,  atjd    impofe   realonable  '  ^' '*'''■  »'9- 
iota,  no'  only  on   fuch   as  (hall   be  coiivi.£lcd  before  them  o1  ,,^„_^' 
jn»  crime  on  a  formal  profcculion,  but  alio  on  all  fuch  a  (ball  c.  Eli,  5Sr. 
t,e  guilty  of  any    coniL-mpi   in  the   face    ot   the  court,  as  by  '^^'^-  '*i- 
civing  opprobrious   language  to   the  jud^e,  or   ohilinaiely  re-     '        ■'*•)• 
fufing  "^  do  ihcii  duty  as  t>tficers  of  the  court  i   ainj  it  is  faid. 
Thai  all  fuch  count,  except  the  court-lfct,   mjy  alfo  imprilon 
sll  fuch  offenders  :    Alio  it  lecmj  (rf).  That  even  a  court-leet  is  (-^  F.  N.  B,  Ji. 
to  far  intruftcd  with  the   keeping  of  ihe   peace  within   its  own  l'^'j,*; '' 
ptedndl,  that  the  flcward  n(  it  may  by  reci'gnizance   bind  any  ,0  h.  e.',o^ 
l^etfiMt  (o  the  prjce,  who  fliall  make  an  alliay  in  hii  prefencc,  Ctum,  7. 
(ittipg^  tfte  court,  or  may  commit  him  to  warJ,  cither  for  want  i^^^'^}" 
111  futcies,  or  1^  way  of  punifhment,  without  demanding  any 
liUeaet  o(  hin;  in  whii.b  ct'i;  he  ouy  af[etW4'di   in^pofc  a 
B  J  fins 


^  OF  THE  COURT  o^  THE  HIGH  STE^VAfeD.    1 

m 

fine  according  td  hii  difcretion ;  from  whence  it  foll< 
fmhr}^  that  other  fuperior  courts  of  record  have  th< 
power. 

iH,7.t6.  Si^.  16.    Thirdly,  Thit  no  judge  of   any  foch  cc 

3liift.29«        compellable  to  delrvcr  his  opinion  before-hand,  in  rclat 

any  queftion  which  may  after  come  judicially  before  him. 

«7  Aff.  ft). 

ft  R.  Ab.77.         SiSi*  17.     That  no  fuch  judge  is  any  way  punifhabh 
B.  India.  17.    jj^gyg  g^,.^r  of  judgment,  at  hath  been  mprc  fully  (hewn 

Cromp.]fti,»ft.  !•>,.,        .•'^^rt.'z- 

Saik.ibi.         nrft  book,  chap.  17.  feft.  6. 

* 

fir^.  i8.  It  is  queftioned,  whether  all  courts  of  recor< 
r*i  K^b/sAc.  ^^^  difchargc  any  perfon  arrcfted,  during  hrs  journeying 
Lev.  159.  from  fuch  courts,  or  neceiTary  attendance  there  by  procefs 
Brown.  15.  any  othcT  court :  However,  icfeems  to  be  agreed,  that  an; 
*  PrivlTs.      ^^^  ^^y  diicharge  a  perfon  who  fhall  be  fo  arretted  in  tki 

'otn.   180.         of  it* 

ilb.  Oaf.  )ft8. 

Stn«997.    6  Mod.  €6.    10  Mod.  333*    I  Bur.  K.  B.  ft5i.    C^ks^t  l^iak*  Lawe^  9 

lack  1U3« '  I  Blaek  4to* 


( 


CHAPTER    THE    SECOND. 

.         .  • 

OF  THE   COUftT  OF  THE   HIGH   STEW^ 

or   ENGLAND* 

fl3H.8.n.      'A   Np  now,l  am  to  confider  the  nature  of  the  pr! 

PryiiM  Oft  tbe  £%>  courts of  Criminal  jurifdi^ion  in  particular;  and, 

4  Uftituie46.  Qf  jhc  court  of  the  high  fteward  of  England,     Secondly, 

court  of  king's  bench.     Thirdly,  The  court  of  the  con 

'  and  maifibal.     Fourthly,  The  court  of  the  juftices  of  oy< 

terminer.     Fifthly,  Ifhe  court  of  tbejuftices  of  gaol -del 

Sixthly,  The  c<^urt  of  the  juftices  of  affi^  and  itifiprius 

venthty,  The  court  of  the  feffions  of  the  jufticea  of  the  ] 

£fghth)y,  The  court  of  the  coronert.    iHinthly^  The  ih 

tourn.    Tentblf,  The  court  ifst* 

4iAa.  s8>  5f'  The  office  of  hfigh  fteward  of  Eoglfind,  which  sncient] 
i*Comm^'*6  '*<'^***''y*  "^^  having  been  granted  to  any. one  fincc  the 
4  c^«!  259.  «>f  '^»»^g  Heivry  the  Fourth,  but  only  fra  bacvicg^  tythcr  fJ 
BiTf.  134.  trial  of  a  peer  on  an  indidment  for  a  capital  ofiehce,  or  ( 
J^^'y;  sJJ.- ^^^^^^  determination  of  the  pretentions  of  thofe  who  claim  to  h< 
f  4.  '  °  ^"'  grand  ferjeanty,  %q  do  certajo  honourable  fervacea  to  the 
Pi«ta,  i.ft.r.s.at  his  coronarioAt  it  feems  needlefc.  to  make  a  particuli 
ftHjte  r.  *1"'^  coneernii^rtbe  ii^thority  of  the  court  of  this  high 
I  Hale  3^.  cer9  of  which  very  lictle  oientioil  is  made  in  our  ancient  re 
f ofter  141.      bt  law-bookf^3  ttiA  thet^fpre  )  jfbaU  content  xnjlelf  wii 
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go.V«  '  "^ 
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or  KING'i  BENCH. 


nia*'«i  ""'■'J^ed  in ',">  gcnttal,  thil  tncientlj  ihc  duly  of  l„, 


rti,  In  which  alurd  bi|b  fliwirj  ii  o 


•fli"  ■»  p..'""*'"-  t- •  '*"«  w«.t  o(  the  lord  h.tn  ftf^ni.  SrhmH;,  the  «urt  o(  our  lord  (hi 
tiri  '  ffl"*' "  "^i  .  u"^  'i'rt  ™u«  ,.  iaitaiHM,  by  camnilBoa,  f«  ttit  iriil  of  p«ti,  igdJAtd  for 
U^.******' "'*'"'"**'«  1*   "  """•f  •'■""■I  ibe.«-ft  of  pirluoirDi;  in  which  tbc  hi|h  Aew.td  Ci« 

t***  ue^'!"*^."""*!*  ^!'""lo«|«l'iiii«ilieni«ieiof  procfedidg,  nor  oii«hthelo  ioicnnii  *iili 
.i^  Mirt"""l«i»i--V  '•«"■  FoBct.hj.  4Conim.  if».—rh«  fctond  court  i.  ihs  hogft  of 
•^■*  AB^*"  ^'"^cTit  ''i"'''^  f<>"><le^  '»  inneoofUl  u»|i  in4  Ihc  li*  tn4  colam  of  pitlii- 
V""„u  •«''"'»IHtZ;''«''  '"■ll.<h«  upon  »«ri.  o(Bt«-,  impuchmigr,  otiodiamtnC  r«i«D>.d  b^ 
>«*^,V''"''«  hr.?*"'""'  "^  '**  P«>"">1"P  '«='=«  '•«  ki»I-  I-  'h.  t(i.I  of  .  (««.  md.«i.  .or 
,  £•»"  (g(  Urt  t»liL  *""  "'"»'  "»  •Cpoi'"  ■  lo"J  bigh  ftc*.id  dnrini  ihc  f  ri«(,  *ad  until  judgment 
it  «>'''"*HB»M«>f  \J*^  """'•  «e;»l»nt(,  tnd  .)i(nili'  j  boi  ihii  (ppoiDtmcnt  do<*  aM  »1«(  tiM  ntiei* 

•"*  '^P'"*  *«'  *•"'  '■  *""  '"  ""''  ™"  ""''  '•""*"'  ""'  "■"'  '  ''f"  "  •*  P"^"'  '"'■ 
■jnlC^rvl,^^  P»««ling,  lodfotott  opon  »«it  ^•.•n ion  both  of  UWioddaj  ibc  dtci. 
*««'"'*llUBr~l"'  t)"he  m.j*U,,  jnd  in  which  deufiOD  lh(  loid  tiifb  Sovd  miiM  «M>.lj  M 

7f*^  *^      '*''" '^■-  rofltitti.  141, 14J. 


CHAPTER    THE    THIRD, 
or  THE  COURT    OF   KING'S  BENCH. 

THE  wbole  jorifdiftioii  which  is  now  diflributcd  among  a«m  «, 
(he  fcvMil  coum  of  IVtJimsfltr-Hall,  fecms  in  the  firft  M.4,  if.  st. 
-^igns  sf'tf  the  conqueft,  to  have  been  loiiged  in  one  court,  J'^iit  6 
comtnoi'y  ailed  the  King's  Court,  wherein  juftice  ii  faid  to  1  r,  a.  94,  ${, 
have  been  admtnitUred  famctimes  by  the  king  himfelf  in  per-  *  '""■  »4- 
fan,  Mdfmnenmei  by  the  high  jurticief.  who  w"  »"  "ffi«r,fj;J*J''^';^^*- 
(,f  very  great  authority,  and  uied  in  the  king's  abfcncc  beyond  Pn«.  pidinu' 
ft,  logovern  the  realm  «  vice  roy.  jSm^:;!;. 

Stli.  3.     Out  of  this  court  the  courti  of  common  plea»  and  Mido»  jij. 
exchequer   feem  10  have   been    derived,  fometime  before  ihc  Co.  Ur.  71, 
Btaking  of  the  ftatute  of  Magna  China }  ihe  former  of  which  *  '""■  »'•  *•» 
cou't*  properly  deterinioet  pleas  merely  civil,  and  tbe   laiier  u^'e,  tlr. 
thofc  relating  10  the  revenue  of  the  cmwn.     And  after  the  c.o-np.  C.  7I. 
efcflion  of  thefe  courts,  ihe  fuptcme  court  feenu  by  degreea  '*  '■'*■  '** 
to  hive  obtained  the  name  of  the  court  of  king's  bench,  and 
huh   alwaya  retained  a   fupteme  jur)fdii£tion  in  all   criminal 
mUtcri,  and  alfo  in  certain  perfonal  caufes,  and  is  (till  fup- 
polctl  (A  have  alirayi  the  king  himfclf  in  perfon  filling  in  it. 
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t  OF  THE  COURT  OF  KING'i  BENCH.    Bk.  ir. 

For  the  better  underftanding  the  nature  of  this  court,  I  (haH 
confide^  the  following* particulars  :— Firft,  In  what  manner  it 
corrects  all  ki^ds  of  mifdemeanors  of  all  perfons  in  genera).— 
Secondly,  How  far  it  reforms  inferior  courts.^— -Tbirdlyt  Hovir 
far  its  prefence  fufpends  the  pow&r  of  all  other  courts*— <• 
Fourthly,  What  rules  are  to  be  obfervcd  in  the  form  of  its 
proceedings. 

%  Hale  c.  1. 1  J.  5^/?.  ^,  As  to  the  firft  point,  it  is  certain,  That  this 
liJj!^\o%.'  court  is  mtrufted  with  the  higheft  jurifdiflion,  not  only  over 
s  Roll.  215,  alt  capital  offences,  but  alfo  all  other  mifdemeanors  wbatfo* 
4  in(^.  71.        ever  of  a  publick  nature,  tending  either  to  a  breach  of  the 

4CwimVi62.  P**c*»  o**  ^^  ^'^F  oppreiEon  of  the  fubje^,  or  to  the  raifing  of 
fa£tion,  controverfy,  or  debate^  or  to  any  manner  of  mif- 
government;  fo  that  whatfoever crime  is  manifeftjy  againfi  th« 
publick  good,  it  comes  within  the  conufance  of  this  court, 
though  it  do  not  diredly  injure  any  particular  perfon;  neither 
can  any  private  fubjed,  who  has  not  forfeited  his  right  to  the 
protedion  of  the  law,  fuffer  any  kind  of  unlawful  violence  o^ 
grofs  tnjufitce  againft  his  perfon,  liberty,  or  poflVflions,  from 
any  perfon  whatfoever,  without  a  proper  remedy  from  this 
court,  not  only  for  fatisfa£lioo  of  the  private  damage,  but  alfo 
for  the  exemplary  punifliment  of  the  offender. 

1  Sid^  i68.  ^^^'  4*  Neither  is  it  neceflary  in  a  profecution  of  any  fuch 
3  RujC  s.  S3s.  offence  in  this  court,  to  fhew  a  precedent  of  the  like  crime 
formqiW  punUhed  here,  agreeing  with  the  prefent  in  all  ita 
circumfiances  j  for  this  court  being  the  cufios  morum  of  all  the 
fubjeds  of  the  .realm,  wherever  ft  meets  with  an  offisnce 
contrary  to  the  firft  principles  of  common  juffice,  and  o¥ 
dangerous*  confequence  to  the  publick,  if  not  reftrained,  will 
adapt  fuch  a  Duxiilbment  to  it  as  is  fuitable  to  the  heiooufnefa 
of  it. . 

S0.the|!O9a7  ^«  SeH^  5.  And  fo  high  a  truA  doth  the  law  repofe  in  thq 
reft  their  war-  jufiice  and  integrity  of  this  court,  as  generally  to  leave  it  to 
cQ^ftaUea  U  ^^^  difcretion  of  its  judges  to  infiid  fuch  fine  and  imprifon-- 
£ngiand.  mcnt,   and  even  infamous  punifhment  on  offenders,   as  the 

IL^S  ^S^J*'    nature  of  the  crime,  coniidered  in  all  its  circumfiances,  (hall 

vlr  hits,  n    a    H 

|.  •  •  •  jrequire ;  neither  doth  it  confine  them  to  make  u(e  of  theii; 
Moor  666.  own  prifon,  but  leaves  them  at  liberty  to  commit  offenders  to 
1  Sid«  143.        jii^y  prifon  in  the  kingdom,  which  they  (ball  think  moft  proper^ 

and  doth  not  fuffer  any  other  court  to  remoyei  or  bail  any  per-< 

ions  condemned  to  imprilbnment  by  them, 

Dalif.  %^  &f£l.  6.     Alfo  this  court  hath  fuch  a  foverelgn  jurlfdt<5lior\ 

Carth.  6.  ip  criminal   matters,  that  it  may  proceed  as  well  on  indif!- 

1  Mo4.^t5.  O'cnts  found  before  other  courts,  and  removed  into  this  bjr 
44£.  3.  31'.  ariioran^  as  on  ihHt^ments  or  information^' orfgi'tiilly  com^ 
?coB)p.jur,j3i,^qpQCdin  it,  whether  the  courts  before  whom  fuch  indiS- 

*    *  mcms 


i«  OF  THE  COURT  OF  KING'S  BENCH. 


Jor.  tt).  enifted,  «*  That  the  jufticet  of  the  King's  Bench  I 
t  Hale  J,  4.  u  authoritf  by  their  difcretioos^  to  remand  and  fend  d 
^'  *^  well  the  bodies  of  all  felonff  and  murderers,   broug 

**  moved  before  the  king  in  his  bench,  as  their  indi 
**  into  the  counties  where  the  fame  murders  or  feloi 
^*  been  committed  and  done;  and  no  command  all  ji 
•*  gaol-delivery,  juflices  of  peace,  and  all  other  juft 
*'  commiAoners,  and  every  of  them,  to  procee<)  an 
*^  mine,  upon  all  the  aforefaid  bodiea  and  indi£kmer 
*'  moved,  after  the  courfe  of  the  common  law,  in  fw 
*'  ner  as  the  fame  juftices  of  gaol  delivery^  juftices  o 
*^  and  other  commiffioner^  or  any  of  theoi,  might  o 
^*  have  done,  if  the  faid  prifoners  or  indi£linent&  ha 
^*  been  brought  into  the  faid  King's  Bench." 

&•/•  ^§7^  &!?•  9.    In  the  conftrujbion  of  the  ftatute  it  (eems 

been  holden.  That  it  (ball  not  be  extended  by  equity 
treafoQ* 

Sjiykr  is,  117.      Si£I.  10,    As  to  the  fecond  point,  viz.    IJow  Fur  tl 
jVaijL^IoS.      of  "King's  Bench  reforms  inferior  courts;  There  is  nc 
Jiatr.554.7S5.  but  that  this  court,  being  the  higheft  court  of  comir 
^^'  hath  not  only  power  to  reverfe  erroneous  judgments  g 

W*         ""inferior  courts,  but  alfo  to  puni(h  all  inferior  magiftrai 
all  officers  of  juftice,  for  all  wilful  and  corrupt  abufes 
fiuthority,  againft  the  known,   obvious,  and   commo 
ciples  of  natural  iuftice,  but  not  for  mere  rniftakcs,  ik 
boneft-well  meaning  man  may  innocently  fall  into. 

Siff.  1 1.  As  to  the  third  point,  vim.  Hc^w  far  the  | 
of  this  court  fofpends  the  power  of  all  c>thcr  cour 
f«)Siiai«  154.  certain.  That  this  being  the  (a)  fupreme  court  of  O 
*  S**  ^L**  Terminer,  Gaol-delivery,  and  Eyre,  doth  io  far  fufp 
»7  ac'iV  power  of  all  other  juftices  of  this  kindj  in  tl^c  county 
f  Ijit/ft7.  it  fits,  during  the  time  of  its  fitting  in  it  {if  fuch  juftii 
4  loft.  73*       (^)  i^otice  of  its  fitting  there,  and  even  without   ft^rh  notk 

^.  VoJuail'  10!  ^^^^  %)»  ^^^  •''  proceedings  commenced    before  ai 
p0fft  16.  jufttees  daring  fuch  time  are  void  ;  yet  it  (1^   #eems,  Tl 

(0iBft-7S«  juftices  may  proceed  upon  indidments  tal^n  in  a 
i)f.*»s2'  ^^*  county  and  removed  before  them,  becaufe  the  court  of 
Bench  hath  nothing  to  do  with  fiich  indisiv^aients,  unl 
be  removed  into  it.  Alfo  there  feems  to  he  the  f»me 
thatfucb  juiUces  nuy  proceed  upon  indif^oicnti  taken 
them,  of  offences  in  the  fame  county  before  the  term 
(f}]Uilw.  i5t.  is  faid  ia  (#)  Kilhvay^  That  if  an  appeal  be  commencec 
juftices  in  Eyre,  and  afterwards  another  appeal  be  broi 
the  King's  Bench,  it  will  be  a  good  plea  that  another  a 
d<^ndifig ;  which  Aews  that  ihe  Kin^^s  Bench  ou] 
^thout  a  cerUarsri^  &c  to  intermeddle  m  an  appeal,  * 
lanochGT  court  is  le^Uy  pofleiTed  brforc  i  and  the  rcafo 

3  '• 
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n  or   THE  COURT    ok    ti 

« 

iny  Judge  thereof  doroz.?acation,  may  admit  perfom  commitfcd    far  a 
to  their  dircretion.     Skm.  6S3.     Saltc.  105.     Strsngi  911.  .    1     Oom.  l! 
murdery    or  any  other  offence^    %   Inft.  iS^.      Latch,    vs.       Vaughan 
>  Com.  Digeft.  495.  ficepc  perfona  commtrted  by  cither  boti£s    <»f  parJii 
Wilfon  299.     and  perlbni  co-'fxmitted  for  contempts  by  any  of   the    lcing;'f\ 
4  Comm,  300.     Alfo  where  the  body  of  an  ofTendcr,  a'taiored  in  the  coux: 
t<*rfuty  aod  the  record  by  ttPthrn'ri,  into  tbia  eourr,  U    may  » wizard    execu 
be  dune   by  the  maiih*4,  %  Hale  5.  or  it  may  iflfuo  a  mandarc    g^   c/tr  / 
marfharB   afiiflant,   i  Hale  464.     And  where   perfons   |>ut  in    feigned    bail, 
by  ^lJsc.  I.   'hit  court  m~y  order  all  the  parties  concerned    to  he    fet    in    t 
This  coorti  alfo  hai  power  to  compel  the  prodtiflion  of  exaffntn<«rfOn*,    i>ape 
v»hat«ver  may  be  necriTary  to  the  attainment  of  jufticf*      Sur^ni^e    384-* 
Older  one  not  a  party  to  attend  the  mafttr.     Strange  477^ 


CHAPTER    THE     FOUfi 

OF    THE     COURT    OF    THE      CONST 

MARSHAL. 

•  Com.  Digcft    TpOR  tte  better  undcrflanding  the  nature  c 
^'^  JP     may  not  be  improper  to  premifc  fbmc  ge 

tion^  concerning  the  ancient  jurifdiiSVion  of  tb 

before  whom  it  is  holden. 

Dyer^iSs.         -  4/^.  I.     As  to  the   cfficc  of  high  conftable 

Far"cney*?ae.    ^•^^  ancJcHtly  was  hereditary,  the  fame  beiai 

Spei.  GiofT.ia'e.  too  high  authority  to  be  fafeiy  intrufteJ  with  an; 

Madox  27,  1?,  only-  pro  hac  vUe,  fince  the  reign  of  king  Hem 

'^  and.  there  being  very  little  to  be  found  in  our  an 

and  hi(lofi€9i  concerning  the  particuW  power  or 

this  high<)iicc)  our  moA  learned  ontiquiries  feem 

give  us  little  more  than  their  own  conjefiures.  coi 

mutt^^  .   However,    thete  is   no  doubt,  but  that 

officer  of  very  great  power  both  in  war  and  peace ; 

bis  very  name  imports  no  lefs ;  for  the  word  canltih 

in  general  a  commander  or  officer,  be  who  was  callc 

of  England,  or  the  king's  conftable,  of  (ometimes  I 

of  eminency,  the  conftable,  without  any  other  addi 

not  but  be  thought  to  have  been  a  pethn  of  the  hi^ 

mand  and  authority  ;    and  the  ftatu(e  of  13  Rich. 

h  at  large  fet  forth  in  the  folfowing  pirt  ol  this  chi 

{training  his  jurifdi^lion  to  things  touching  war,  n 

ininable  by  the  common  law,  in  relation  to. which  it 

hlrp  to   proceed  according  to  ancient  ufage,  cfear/y 

him  t<^  have  aq  ancient  eftabli&eci  authority 'concern! 

matters:  And  It  feems  to  have  been  fomewhaf  (/ou6f 

•'      ^     ■        fore  the  making  of  the  faid  fiatutc,' whether  ihcconili 

4«  ^-  3*  1-      marftial  had.  not  a  geije^-al  jqrifdi^Od  over  nUqoomii 

U  W;,  4-  4;  5-  fogy^r  naade  heyond  fe^ 
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^  be  drawn  or  holden  by  any  ineaiM  befc 
**  ftable  and  marflial,  but  chat  Che  court  c 
*«  and  marlhal.  (hall  have  that  which  bel 
**  court,  and  that  the  common  la^nr  ih^lJ  bi 
**  and  have  that  which  to  it  belongeth,  an4 
^  exeeuiedandufed,  as  it  waa  accujftomex 
^  time  of  king  Edward/' 

SiH.  5*  And  it  is  farther  declared  by  t^ 
|he  following  words :  **  Becaufc  that  the  cc 
grievous  complaint,  that  the  court  of  cfae  c 
$ial  hath  iqcroachcd  to  him  and  daily  do 
trafisy  covenants,  trefpailes,.  debra,  Jiad  da 
bther  aAions  pleadable  at  the  cocnmon  law  i 
of  the  king,  and  of  hb  courts,  and  to  tht 
bo.  Lit  J91.  und  qppreffion  of  the  people."  Our  lord  the 
4  lot.  i93«  prdiiin  a  reoicdy  againft  the  prejudices  and  grk 
iiath  declared  in  this  parliament,  by  the  advice  : 
Iprds  fpiritual  and  temporal,  the  power  aodjurifii 
conftable,  in  the  form  that  followeth  ;  **  To  the 
^^  tainetb  to  have  cognizance  of  contra^s  to 
^^  arms  and  of  war  out  of  the  reaim,  and  affc 
^*  touch  war  within  the  realm  which  cannot  be 
<<  difcufloPby  the  common  law,  with  ptberudgi 
*^  to  the  fame  matters  pertaining*  which  other  c 
«*  tofo^e  have  duly  and  reafonafa^  ufed  /o  ibeir  ti 
*^  to  the  fank^  that  every  plaintiff  (hall  dec/a  f 
**  mauer  in  his  petition,  before  that  aay  man  I 
.^^  aofwer  ihereuofto.  And  if  any  wiil  coaip/|/A«  i 
«*  be  commenced  before  the  cpnttable  and  marlbail 
*^  be  tried  by  the  common  law  of  cAc  had,  the  f\ 
^^  fbal)  have  a  privy  feal  of  .the  king  without  difficuJ 
*^  to  the  faid  conftable  and  mar/bai,  to  furcezfe  i 
**  until  it  be  difcqfled  by  the  king's  couocil,  if  i 
.  **  ought  of  right  to  pertain  to  that  cour^  w  othei 
f*  tried  by  thp  common  Uw  of  the  realm  of  Engian; 
**  that  they  liirceaie  in  At  w€$a  time." 

Sifl.  6.  And  it  is  farther  enaded  by  i  Hen.  4. 
followeth,  "  For  many  great  inconvenienciei  znd 
that  often  have  happened,  by  many  appeals  mad: 
the  realm  of  England  before  this  tijne;"  it  is  ordi 
eftabli(bed  from  henceforth,  '^Tbat  all  the  appeab  re 
4*  of  things  done  within  the  realm,  ihall  be  tried 
«<  Cermined  by  the  good  laws  of  the  realm,  wide  an  i 
««  the  time  of  the  king's  noble  progepitors;  a^d  thsi 
^  appeals  to  be  made  of  thin^donc  out  ofiittulm,  . 
^  tried  and  determined  before  the  (;onftable  and  ma' 

<<  England  for  the  time  beiog;  wAtoamnh  '<^<  ^' 
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intention  ap|>ear8  to  be  to  prevent  incroachmc 
mon  law  \  and  fuch  proceedings  in  matters  viri 
mon  Uvr  hath  no  conufance,  cannot  be  Taid 
preach  upon  in  And  inafmuch  as  tlic^  Csiid  (1 
dtfHarativ«,  and  frath  n6  negative  words  ;  ai 
praftices  which  ia  the  bcft  interpceter  of  laivs^  , 
opitiion  of  lawyers, '  flteoi  to  countenance  fuch 
iball  not  take  upoit  me  to  determiae  hoiv  fi 
warrantable^    '    '      •  * 

»  Lev.  tjo.  Se^-  8,     As  to  the  Second  pointy'  mm:    Whet 

1  Sid.  353.       ean  punKh  private  perFoi^s  for  naarfhidling  funerali 

Jm^IiV^'     ft^^uJ^  be  granted.  That  the  marOiairin^  of  pa 

belongs  to  the  heralds,  yv'ho  are  attendants  on  ti 

that  no  other  perfons  without  their. ^licence  can  I; 

meddle  therein  ^   jet  it  does  by  do  means   foUo' 

marfiial.  has  power  to  p«ni(h  thofe  who  (hall   be  i 

fuch  incroachment ;    but  the  proper  remedv   feer 

adl.ioh  on  the  cafe  at  common  law,  and  not  by  i 

.    court,  which    by  the   above   mentioDcd    ftatute 

Rich.  2.  has  cognizance  only  of  fuck  tnatters  vwi 

CafMinParl.     be  determined  nor  difcufled  by.  the  common  /aw 

5*.  *c.  feems  to  be  the  principal   reafon  of  Dr.  OJMis'%  Ca 

a  fuit  in  the  marfhar$  court  agaioft  one  Donmillij 

upon  him  without  licence  to  paint  arms  Vind  efcutc 

caufing  them  to  be  fixed  to  herfes,  and  providifK^  a 

^  palls  for  funerals,  and  painting  arms  for  o/ie  who  ha 

•    •      '  fo  their  ufe  at  the  funeral,  and  marOialling  ity^tsL 

&c.  was  prohibited  by  the  court  of  Exchequer,  uj 

deliberation,  with  the  advice  of  the  red  of  the  judge 

judgment  was  afterwards  confirmed  by  the  Houfeof^L 

Iq  Hill.^  Anfl.  Lor(!  HcU  fafd,  '*  The  mtoifterf  of  thia  covrt  would  hare  tie  vor^i 
*«  %.  tp  roeaJi  ooait  of  ariiil  and  efcutcheons,  mattfn  which  they  trcrj  well  ttnderai 
"  they  <Ni4  pc«pltf  *(Tuif»e  am*  u  whom  arma  4o  not  beleng,  or  at  Iclft,  that  thofe  ihe 
*\  Dot  l>elf>^g  to  ihcm,  their  way  is  to  poft  tbcm  op,  hot  by  what  law  0/  jd/!ice  (her  dp 
•«  Aoitell.'*     7  Mo^.  itS. 

f«)  Cafes  tnParl.  5^^-  9«  As  to  the  third  point,  vial.  Whether  th 
6s,  66.  s.  can  be  holdrn  by  the  lord  mirfhal  alone  without  \\\c  co 
(//a  alki^*'  ^^"^^f  ftrongly  infifted  in  the  {a)  arguments  made  ufe  0/ 
1056.  '  OUis's  Cafe,  That  the  lord  raarfcal  cannot  Bold  thij 
.  W  i  P.  c.  6$.  without  the  conftable  j  and  this  was  alfo  the  opfnion  of 
%i^(k.  su  *^^^^  mentioned  learned  committee  of  the  Houfe  of  Cor 
4  inft.  i»j.  in  the  year  1639.  And  it  is  certain,  That  a//  our  and 
Co.  Lit.  ft6i.  law-book*  and  (d)  reports  which  fpcak  of  tWscdiirt,  fpca 
fj/ij  H.  4.46.  ^'^'^^F^s  the  court  of  theconftablc  andmaHhal,  orofthi 
jnH.  ^.'5.  '  ftablc  (#)  only  1  ^nd  it  is  obfervable,  that  the  above  men! 
♦^^-  V  3-  ftatutp  of  13  Rifh.  a.  which^in  the  pr*arfi»!e  fpezks  o\ 
V)%o%.^^i\W^^  as  the  coiut  j)f  tht  conftiibte  aad  ftiarfcaViirthc 
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tdju(}ged,  That  none  of  thefe  Ratrutcs  tatk 
tion  of  ihit  court  in  relation  to  fuch  treafon 


Cutes  of  Hen.  8.  and  Edw.  6.  being     tv^ivo 

tive,  and  it  being  their  chief  intention  to  ru| 

contmofi' lav,  which  had  provided    no   knetJ 

fueh*  offences  by  jVrf>  they  ikall  not  vrithou  I 

conftrued  to  take  away  theaucheriiry  of  an  s 

firmed  by  parliament;  and  therefore  the  abo 

preffion,  Thatalf^fuch  treafons  fkall  be  tri< 

bench,  &:c.  frail  be  tafcen  to  purport  no  fn 

king's  bench,  &c.   ihali^ave  authority  to  cr> 

the  f  &  2  Ph.  and  Mary,  ibe  plain  rtitport  f/»a 

RttAw.  707,      to  reftore  the  ancient  manner  of  trial  By  the  c 

^inVr*         ^^^  *^^  ^^  all  ireafons  within  tta  }virH6}&ion^ 

lui(.ji4.       vnuch  altered  by  fome  ftatatea'iti   the  former  1 

is  fully  fatisfied  by  abolifliing  sdl   innovarians 

ings  at  common  laW|  and  has  no  relation*  toca 

'  in  its  conufance. 

&iil,  ri.     As  to  the  fifth  point,  v/z.  By  w 
what  manner  this  court  proceeds,  there  ts  no  di\ 
fMj4lnA,  it5.  ought  CO  follow  its  own  cuftcmis  and  ufages  fo 

I  int/'^i.  *"^  *"  ^*^^'  omitted  the  -rules  of  the  (^]  civil 

37  H%\.  20.  ^^ui^  tbis  is  not  a  court  of  common  la^  a  {t) 

h)  4  liift.  115.  in  it  for  a  capital  ofience  cattfts  mtithir  46rfe\ 

n^Xi.'*^^*  nor  corruption  of  blood  ;  neither  can  an^rror  it 

Caiu  lo'parl.  ings  be  remedied  by  wiritt^f  error^^iic  #ir)^b^ 

6«*  .  king  :    And  yet  the  judges  of  the-  common  lai 

V)\\^ ia5.  ^  *^  jurifdiaion  of  this  court,  aiftd  give cwlir  I 

341;       '  of  its  jadges,  for  the  trial  of'  an  (r)  ifliie  conceii 

caiet^a  Pari,  ceedirfgs  I  {i)  for  the  dvil  hiw  is  as  mtKb  the  law 

r*3io  H.€.e.  '**  '■^**  ^^^  whtrrittit  baa  been  a/irays  iiftrf, 
37H.  6.  |.  '  *  mon  law  it  in  oriioN. '    * 


20,  b,  21. 


Huttoo  ^'^'  '^     ^^  ''  qucl^oned.  Whether  the  kir 

"    "  ^'        remedy  ip  thia  court  againft  aft  offei^der,  by  iray  0; 
cgr  information  by  the  attarney  general. 

SiH.  13,  A$  tcr  the  fixih  point,  v/«/  Whether 
may  be  prohibited',  If  it  exceeds  it^  jyriftiidion,  it  ii 
refolved  in  OUifs  cafe,  Thar  the  Aid  cojurt  being  i 
foce  the  lord  marflial  dtAj^  msy  be  prohikited  by  the 
common  law,  if  it  exceed  its  iurifdiAfon,  $nd  it  is  A 
fiHed  oil  in  the  argument  of  tnst  cafe,  That  die  coi 
cOnftabte  s^nd  marfhal  may  alio  be  prohibited j  but  (I 
ing  beep  no  co^rt  hoMep  before  a  conflable  and  mi 
tfc?fe  msfny  years,  and  there  feeming  to  br  fniaH  i/fal 
.0  •*  V  :.  r  i^  biting  revived,  1  AuU  jfeffar  J^  Kader  for  the  far 
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of  inftruments  they  mutt  he  confiituted,— Secondly^  How  their 
ZMXhonty    may  *ht.  AufpieDded,   revived,  or  determiiicd.  ^— -** 
Thirdly y  How  far  the  precife  letter  x>f  their  commiffions  muft  , 
be  obfervcd  by  fuch  ju(licc^— ^Fourthly,  What  form  is  CO  • 
be  obferved  ia  the   adjournment,  of  iuch  commiffions.— - 
Fifthly,  Hqw  far  the  p^er  giffln  t>y  th^fn  imf^y  bo  extended 
by  other,  GQiniiiiffitiof.  .to » other  ji^gic^,  .-or  eonimitted  to 
fewer  than  were  appointed  by  ^fqmm^^rrrrrS'uthly^  Who^ 
ther  fuch  juftlces  ^^n  fit  in  ooe  ceMnty  lo  t^y  qffeocet  in  fta*> 

other, Seventhly,    Where  their,  reoordi  are  to>^  kept 

after  they  are  deteriiiioed«**-r— EigbtbJy^nWhf^her)  tfae  i^mo 
jufticea  at  the  fame  tioie  may  execute  hc^opp^nnfiont*    yj  - 

SiSi.  2»  As  to  the  firil  points  v/s*  By  what  kind  o(  iaflra-^ 
oient  fuch  juft^ces  muft  be  oMiilituted*  It  Stmrn^to  be  laid 
down  as  a  general  rule  in  fome  of  thejiold  ^hooksf.  Tkat' 
though  a  jufticec^ay  bedifckaiged  byiwrtt  wd^r/ Ch«.  great 

4t  A(r!'\i.  13.  only  by  {a)  <;ammiAan*  And  ii  Ceems  to  he.holdem«faQth;b]^(ii) 
B.  Aff  iU»  Sir  Edward  Cokitni,  Sir  (<)  Mtttbnv  Halty  If  any  fuchjoAicn 
Commim.  16,     jj^yg  jjj^jj  jimhp^ity  i)y  y^fiit^  though  made  in  the  fame  form 

India.  IS.  %t,   s^nd  words  that  a  leg^l  Gommiffion  ought  to  have,  yet  their  pro* 

39*  ceeding8  are  voijii'  and  yet  k  feeme*  4hat  •iKitmng  aioffe  is 

/i'^4ut!'i64.  «>""'  '^y  ^hefe  expreffioos,  if  VxiStly  examined,  than  that 

{€)S9mmny  '  >H    fuch  jufii«e$    muA-   derive   their   autboriijF  from    fvch 

i6r.  inftruments  as  are  of  a  knowiu.  fttlnit  End  allowed  fbroi, 

I  HaUij.         warranted  by  anciem  precedents ;    and  it  ia  only  a  difpute  of 

Ti!MbartD?di  ^^^^^  whether  fiich  ioftw«eou  ire  <o  he  ^Ued  artf  ts  or  coot* 

•f  WriVi^s.    niiffionsi  for  if  you  cake  thoimport  of  the  wofid  writ  from  (/} 

iTRrit^a.  defiiHtion  ^f  i^  wkofry^  TJsiA>itie'«  I«atia Jectce  of 

the  king's,  from  hi^^l^igh^r  oourlt.  of  reisetrd^  in  pavebmeni, 

fealed  with  his  feai,  and  tf/lid  by  him,  it  feemeth  chat  the  moft 

'        '  appioved  forms  of  commUSmi  of  oyer  end.  teaiiiiier,tlo&vniay' 

.    w^U .  enough  come  mider  (he  gi^Etral  nolioft/of  'writs, .  whsok 

(e)  Finch  12.    byi  (he  laft  mentioned  (#}  amhor  are  dif  ided  into  writs  oeigimd^ 

Theob.  •• '       ^^  commiftooal ;  And  secordiogly  we  fiiid^  That  ooomilBona 

r/;Wt*  »3*  ^^  ^y^'^  ^^  terminer^  aflbciatioo,  aad  /.  nw  mmm^  granttA 

I  >4*  upon  fpecial  ocoafione,  >arQoalled  wnisibQUabotfa  kjK  the  (/)regi» 

mI^m  u*  '*     ^^^"^  *^  ^^  ^y  ^)  f^it^kirhiru  who jret.'iiBeaot  not  to  appmvo 

Cram.  Jar.  131.  of^his  gcfwsl  oot^ipf  thc  >W0i4  writ>  End  fityt^  That  tboft 

cpnamiffioo«  ibould.not  pioporly  be  oaUtd  writs*.    Alio  it  ia 

laid  by  Sir  fidwardCph  in.  bis  comascofc  upon  tkn  AatiitE  of 

.Wieftminfler  the  fecopdi  Ch*  32.:  wUok  moatkmi  tbr  m^  iff 

oyer^nd  lerminer^  that^fmoQiiAotta  wcro^^mriciltlf-gnmced  b¥ 

•wcil^by  whickihe  feeaas  to.ins^y^  That  diey  are  •  ocbetwim 

grj^ued  at  this  .day  }  but  be  doth:oot>t^  he  the  diflinAion  to* 

twcen  E  %^rit.  andcommiffioni    neither ^aa  I  find^'Chat'tht 

lnqd^i»i^E<^elitadiffer.6om«€h^*old«anest|  ><biitKoartbE  ton-' 

Eraiy  fei  thgt  it  bath  ij  wayp  been  Egr^«  Tiiat^  i  t  ir  tke  faftft  ^Mf 

to  ^Ilow  ibe  old .  oppi ;  JBat  I  muft  oonfefa^  that  I  oannoc 

find 
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afloci^ont  M  of  a  fnbrcquent  commencetnent  from  that 
jufticcs  in  the  firft  cooioiiifioD  i  and  yet  it  is  certain, 'Xl 
ntdy  9A  jointly  together,  a«  will  more  fully  appear  in  i 
•Half  24,  as.   lowing  chapter. 

SeSt.  3.     As  to  the  fccond  point,  viz.  How  the  a^ 

of  fuch  juftices  may  be  fufpended,  revived,  or  determinct 

is  no  doubt  but  that  their  power  is  wholly  fufpendec 

court  of  king*s  bench  fitting  in  the  fame  county  for  i^h 

are  commiffioned,  during  the  time  of  fuch  fitting,  efpc 

they  have  notice  thereof,  as  hath  been  more  fully  (he^vi 

ter  3.  fe£lion  10.;  and  it  feems  that  their  jurifdidion  is 

ofcourfe,  when  the  faid  court  no  longer  fits  there,  with 

(«)  Reg.  ia4»'  writ  of  prociden do,  &c.     Alfo  it  is  certain,  that  their  (a] 

*•$•  rity  may  be  fufpended  by  a  writ  o^  fuperfidtas^  which  i 

"inft.  iVj.       *^^^  on  proof  that  their  commiffion  was  unduly  grar 

Sum.  i6z.        which  cafe  their  pow^r  may  be  reftored  by  a  writ  of  ^n 

Saaiige  %i%.      without  any  new  commiflion.     But  a  commifEon  ortc 

^*  mined,  can  not  be  revived  by  any  writ  of  procedendo^ 

juftices  authorized  a-new  without  another  commiiBon. 

4  Inil.  i6s*  ^^^  4*    S"^^  comoiiifions  ma^  be  determined  expi 

impliedly,   Exprefsly,  by  an  abfolute  repeal  or  count 
irom  the  king.   Impliedly,  fevcral  ways. 

Se£i.  5.  Firft,  by  the  demife  of  the  king  by  who 
Were  granted.  But  this  mifcbief  is  in  a  great  oaeafuTe  < 
by  late  (latutes,  as  bath  been  more  full^  (hewn,  cY\; 
firft,  fedions  II,  12,  ij. 

B.  Commifl;  4.     '^'<^-  ^«     Secondly,  according  to  feme  optnlona,   by 

sa.'  tice's  acceptaace  of  any  new  name  of  digtiity,  at  chat  4 

knight,  or  ferjeant,  &c«    But  this  it  remedied  by  X 

c.  7.  by  which  it  ia  enaded,  <^  That  If  any  perfbn  beir 

^^  of  the  king's  commiflioM  whatfoever,  Aall  fort un 

^*  made  or  created  duke,  archbiihop,  marqiiefa,  carf,  \ 

*<  baron,  bifhop,  knight,  juftice  cS  the  one  bench  o 

*<  other,  or  ferjeant  at  law,  or  (heriff,  yet  that  notwi 

^  ing  he  (hall  remain  commtfBoner,*'  lie.     Bm  it  hi 

Cro.  Car.  104.    queftioned,  whether  the  dignity  of  a  baronet,  which   h 

Lit.  Rep.  Si.    created  fincethat  ftatute,  be  within  the  equity  of  it  i 

Crom.  jnr.  St£l.  7,    Thirdly,  by  holding  a  feffion.  witkout  ad: 

SommV  161  *'•  ^^  ^^^  commiflion  have  no  time  limited  tor  ita  coati 
4  Ina.*i6;.  *  ^s  where  it  is  appointed  pro  bof  via  only  \  but  if  it  be  gj^ 
B.CQinmiffi.  ti.  a  certain  time,  or  quamatumtis  placaurit^  it  doea  not  ^ 
S|tf*moi*  *^  require  any  adjournment  j  i^id  therefore^  if  the  coUJS 
;^inft.  165.  ^y  virtue  of  fuch  commiflion,  break  up  without  an/ 
I  Leon.  ayo.  tncnt,  or  upon  a  void  one,  as  being  made  witluiac  ttal 
10  £(1.4.  7.  bf  the  flnajority  of  the  commi^onerip  j?t  itopay  b< 
again  on  a  new  fummons. 
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**  altering  the  naoics  of  the  juftices  of  affize,  gaol*del  i 

*<  oyer  and'  termlaejfy  juftices  of  peace,  or  otbcf  the  I; 
commiiSonerS)  bi|t  that  j^he  qew  juftices.  of  aflii^  gaol 
very^  and  of  the.  peace,  and  other  qomtnliHonerS) .  n;^a;  i 
ceed  in  every.  behalf»  as  if  the  oldcomqiiffions,  jufticcj 

*<  commif&onery^  )iad  fiill  reoiained  anid  conduued  in\ 

«  tcred.*' 

Siff.  13.  Ami  it  Is  farther  eitaaed  \)f  t  &  3  Ph.  and  1 1 
€•  i8«  **  That  all  and  fingular  comin^dns  granted  ti 
<*  city  or  town-eorporate,  not  being  a  county  in  itfeff,  f : 
<<  keeping  of  thieir  peiice  and  delivery  of  the  prifoners  re 
**  ing  in  the  gaols  of  any  «fuch  city  or  town-corporate, 
**  ftand,  remain,  and  be  good  and  available  and  effe£\i 
'  **  ^he  law.,  to  all  intents,  conftrudions  and  ptirpores 
^*  granting  of  any  like  comoitffion  of  peace  or  gaol-del 
M  toany  commiffioner  or  eommiffioners  for  the  confervati 
^f  the  peace,  or  delirery  of  the  prifoners  remaining  in  th<i 
'**  of  any  fltire,  hthe,  rape,  riding,  or  wapentake  wieii 
*'  realm  of  England,  bearing  date  after  the  fatd  comii! 
<*  or  oommii&ons  granted  as  is  aforefaid,  to  any  fuch 
'<  or  town«a>rp§rat*,  nbt  being,  as  aforefaid,  a  county 
^i  felfy  to  the  contrary  notwithftanding." 

SiSf,  14.    As  to  the  third  point,  viz.  How  far  the  ] 
letter  of  fuch  commiffions  muft  be  obferved  by  the  ju ! 
If  AC  SI.  ' '   j^  jj  f^y  jQ  jjg  agreed.  That  if  a  commiffion  of  oyer  and 

L.  quiocoEviA'ner,  &c.  be  awarded  to  certain  perfons  to  inquire  at  ii 
'sa-  place,  they  can  neUher  open  their  commiffion  at  Inothc  1 

^inft*!!,  adjourn  it  thither,  nor  give  judgment  there;  and  that  i! 
a  Hale  24!  do^  all  their  proceedings  ihali  be  efteemed  as  €tram  nan  j  1 
Sprnmary  i^.    Yet  it  IS  agreed,  that  juftices  appointed  by  commiffion  / 

KeJj^^cT^  '*'  ^''''  "**y  adjourn  their  commiffion  from  one  -dajr  to  an : 

^    ^    '      though  there  be  no  words  in  their  commiffion  to  fuch  pu  i 

for  notbipg  can  be  q:iore  rpaibnable,  than  to  intend^  t.Vi2Lt 

^  '  ^'eral  commiffion,  authorising  perfons  to  do  a  thin^>^^o 

.» .    pUcitly  allow  them  convenient  time  for  the  doing  o^it* 

SiB.  15.    As  to  the  fourth  point,  trfas.  What  form  is 

obferved  in  the  adjournment  of  fuch  commiffions,    hzvii 

ready,  in  the  foregoing  part  of  this  chapter,  in  the  6tl 

I  tth  feftions^  inqidenfiiliy  treaty  of  the  prinGi|>al  qui 

.   feiatiog  to  this  matter^  J  fbaU  only  taii^e  9atif:e  in  this  | 

(f)  fttyv.  115.  ^^^  i^  ittv^t  moft  proper  («)  to  enter  all  ifiich  adjournmc  i 

the  prefent.tenie  \,  yet  it  ia  laid,  that  the  entry  of  tlsem 
,    .    preter  tppfe,  43  made  good  by  the  multitude  of  pfecei  1 
fy\  t  sia,  1^.  (^)  Ho wevcfr^ ,  it  is  fatd»  thi|t  thi«  court  will  never  ipten: 
B  Ke^  %%^  '  there  .wa&  anpadjo^rmnenty  if  no  entry  at  ^l  were  gp^de 

Seil.  16,  <!As  fo  the  fifth  pdnt,  t^.  Hbw  far  ^ 
aaHiks}.     Kiveirbjr  fiM^compsttdAi  maybe  extended  by  ar^^' 
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for  the  county  at  large^  may  ftill  fit  in  fuch  clty^f   Aicl 

tioQ  makes  the  city  flill  remain  part  of  the  county 

^  purpofe,  and  confequently  that  an  indidmcnc  found  wi 

(t)  Ret  ifia      chy,  of  an  cfFence  in  the  county  at  large,  is  good  {  i 

G«ogh.TriD.ij  j^  jg  certain.  That,  by  a  fpecial  cuftom,  indiamcnts  oi 

Doug).  760.      Within  a  county  may  be  taken  in  a  place  out  at  it  ;   as 

Raym.  193.      in  fadl  faken  both  for  Middlefex  and  London  at  the 

lv^**6io°'     **'*'  *^  Newgate,  which  ftands  in  London  j   for  it  iha 

«  tended,  thac>  at  the  original  divifion  of  London  from 

Cro.EiU.  137.  fex,  there  waa  a  fpecial  provifion  made  for  this  purpo 

poft.tt.  aao.     ]t  is  certain.  That  the  king  may  grant  a  fpecial  comn 

Flow.  390.  ^      ^y^^  ^^j  terminer,  to  fit  in  one  county  for  hearing  a 

mining  offences,  whereof  indidments  have  been   foun< 

ther :  fiut  it  is  agreed,  that  the  trial  mixSt  be  by  %^ 

the  proper  county. 

s  Hile  31. 36.  Si^.  20.  A*  to  the  feventh  point,  viz.  tVherc  th< 
j4H.  7*  is»  of  fuch  iuftices  arc  to  be  kept  after  they  arc  dctermir 
cna6led  by  9  Edw.  3.  c.  5,  •*  That  juftices  of  affitce, 
**  livery,  and  of  oyer  and  terminer,  (ball  fend  all  then 
*^  and  procefles  determinrd  and  put  in  exectttion,  to 
**  chequer  at  Michaelmas,  every  year  once,  to  be  1 
**  there;  and  the  treafurer  and  chamberlains,  which 
**  time  (ball  be,  having  the  figbt  of  the  commiilions 
**  jufliccs,  (hall  receive  the  iame  records  and  proceflc 
**  faid  juilicea  under  their  feals,  and  keep  them  in  ( 
^*  fury,  as  the  manner  is;  fo  that  the  juftices  always 
<*  take  out  the  eftreats  of  the  faid  records  and  procefl'ei 
^*  them,  to  fend  to  the  exchequer  as  they  were  wont  bi 

•  H. 7. •;  *'^'  ^'*     As  to  the  eighth  point,  viz.  Whether  tl 

Lcommiff.  17,  juftices  at  the  fame  time  may  execute  both  the  comm 
s4«  ojtr  and  terminer,  and  alfo  that  of  gaol-delivery  f    1 

Cram.Jnr.  a»^»  ^.^-tain  at  this  day,  that  the  fame  perfbns  being  author 
s'Hiie  34»  i66*  both  tbafc  commiffions,  may  proceed  by  virtue  of  the 
So^aiy  160.  |)H>f«  calas,  wherein  they  have  no  jurifdiAion  by  tht 
9  H.%.  9?        '^  execute  both  at  the  fame  time,  and  make  up  their 

accordingly.  But  this  doth  not  fcem  to  have  been  clearlj 

in  former  times,    - 

A  N  P  now  I  am  to  confider  the  nature  of  each  of  th 
mcatibned  commiflions  in  particular ;  and  firft  of  that  1 

}fid  terminer,  coticerning  which  J  ftill  endeavour  tc 
'  irft.  Its  feveral  kinJs.  Secondly,  To  What  cafes  th 
dijiipn. given  by  it  doth  extend,'  Thti'dly^  To  wboi 
on  what  occafions  it  is  grantable, 

Aa  to  th^  firft  point,,  thefe  commiiSima  affC  of  two 
Fiiftt  Gi^Wfii:   Sii^ondly,  Spedal. 
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plaint  of  divers  per&i^.  in  gcBi;ral  wUhouft  viaia 
others  without  any  qomplaint  i%  ^1« 
vwethetp-        g^  ..J      ^,f^  ijj^g  3^^  precedents  of  ot*w 

Coron.  r.  I.  for  of  like  nature,    granted  on   partieuiar    occauo. 
thefoimof  (he  fpecial  commMions  having  b^  oT'lat^  much '4 

ufS -N°B.  An  ^^^'  *^^  ^^^^  f^^  *  ^^'^  ^^^  ktiov^lcdge    oj 
aAs  done  by  com.  RegjRer,  and  Fitzhgrbirfs  Naiura  Bretflumi 

flufiooen  mut  be  figned  during  ibcir  fitttflg.  StnD|e568.  ..   ' 

^'inftTid'''  ***      ^^'  3^*    ^^  ^  fccond  poiqt/ i;i>Ph  •    T*o   1 

tumma!y^i6i.  jurifdlAion  |tven  by  the  commiffioa  of  ofcr  and  1 

at  Co.  3a.        extend  ;  it  is  generally.  faid»  Tb^t.  the.  jufti^cs   h< 

aHiie  11. 17.  f^Qjj^  jj  jQ  proceed  againft  any  perfona,  but  cboie 

'  ^*'         di^ed  before  tbemfdvea^  becaufe  the  worda  of  i 

they  (hall  inquire^  hear  and  detennine  |  by  wrh'ct 

be  implied,  That  they  .rouft  inquire  of  aa  offence 

proceed  to  hear  and  deteroiine  it:  Eu^thU  reafonin 

wholly  on  the  wording  of  general  coau^i|ffioofly 

made  in  (ucb  form,  .dotp  by  no  means  prove  that  a  / 

mifiion  of  oyer  and  termioer,  reeitine  an  iodidmer 

ticular  per(bn>  and  authorizing  the  jufticet  Co  fend   f 

ceed  upon  it  to  .try  the  offender,  is  not  gpod  i  ^M¥l  X 

Cron.  Jor,        ^e  find.   That  the  attainder  of  Dwdlty^   afterwai 

Tiow/tSs,  386,  ^''^S/^^''^  by  virtue  of  fuch  a  commiffioOt  was  no 
*€•  '      '      *  agaihft  on  this  account,  in  the  arg^meoti  coocerm 
ported  in  PUwditfs  Committtariis,    , 

(«)  Dy.  136.        Si^.  33.  It  fceras  to  be  {a)  agreed.  That  wherv  a  ft 

4inft!^i6V^**  hibits  a  thing,  and  doth  not  appoint  in  what  court  i 

punifiied,  the  offender  may  be  indtdted  before  juftice 

and  terminer,  becaufe  the  king  hath  a  prerogative  of 

6*c?^'  ***•      what  court  he  wiJl.     But  it  hath  been  (h)  adjudged, 

o.  jac.'5'3ir    fuob  ftatute  appoint  that  the  offence  fhal!  be  deterr 

Cro.  El.  737.    any  of  the  king's  courts  of  recor  J,  it  can  be  proceeds 

site"  8**^'    ^^^  ^^  one  of  the  courts  of  Weftminfter-hall  |  becac/ 

'  '        being  the  htgheft  courts  of  record,  lhall  be  Intende 

only  fpoken  of  ficundum  ixalUntiam  i  and  if  the  a  A  ft 

taken  literally  to  intend  any  court  of  record  wbatfoei 

fheriff's  tm-Oi  court  leet,  and  pie*powderi,  and  ail  otl 

ferior  courts  pf  record,  would  be  within  the  purvieix' 

and  it  is  farther  reaibnable  to  conftrue  t\ie  fiaiiue  to  exi 

tbe  faid  courts  of  Weflminfter  only,  beciMft  the  kingls 

liey  always  attends  there,  wbofe  oiS^cc.it  \^  if  t.be  defi 

plead  a  fpecial  plea,  to  make  a  replication  j,  yet  both  5. 

4laft.  164, 165.  ^itford  C§i0  and  Sir  Maithiw  flak  fecns  to  be  Qf  opinioo, 

Svmiiiary  lii.   on  a  ftatute  fo  worded,  the  profecution  may  be  in  any 

^^^  »9f  l^  of  oyer  and  terminer.     And  indeed  feeing  the  above  mci 

ed  Umiratijon  of  fiich  fuics  t0  «Mire«  of  rcboidf  is  ^ 

thaathe.law. would  ^ha«e  iiia|^ie4,  If  it  Im4  not  toiniexpn 

and  n  ia  agreed.  That  if  it  had  not  been  exprciltds  tii( 

I 
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<*  juftices'af  $ikc  om  hsnck  or  the   otber» 
**  ruiciv  '  sod    that  for.  gr«at   burt     or    i 
**  and  of  the  king's  rpcdal  grace^  after  the  : 
*<  above  ineiuioncid/' 

StSf.  36.     Alfo  it  is  enadted  by  34  Edvir. 
<^  writs  of  oyer  and  terminer  be   graptcd 
«*  ftatutc  thereof  made,  and  that   the  Juffice 
<*  thereto  ^^^ned,  bfif  oa^nid  by    the  court< 
•*  party/'       '  '*"'''. 

8i£i.  37.      It  majp  pprhaiM  be  ar.giiod    fi 

words  of  ihcSt  Ibitvtfs,  That  no  coramiffioo 

lAtner  ought  ta  be  granted  to  any*  .but  iucb  ji 

a  Inft. 418*       mcBtioiicd, ' and  on  fuch  ijpecial  oocafions.     J 

Cokcf  io-hia  ooinment(4in.thefaid   ftacmv  of 

does  not  (kew  whether,  ail  fiich  oommiifions 

meant'  to  be  reftraiiied  by  ir^  or  Aich  only  as  art 

nature^  yec  if  the  inieMiba4if  the:  £uo  ftatut 

mined,  it  rteffisa^a^aiu^o  to  confine,  tho  pvrv: 

fpecialicoipiiiiiioRf  ofv4>yer.and.ieaiiiqer9  gram* 

plaint' o^pariieulaa  pcrfoni,  lipon  foine  y^ear  ii 

to  have  been  done  to  than ;  Jiot  only  for  \hi 

Thcl.  Dig.  ti  1.  commiCoiaet -A>r  reriveliiig.. of,  a^  particular rgiie 

ante  c  I.  fuit  of  the  party ^  feeaa  *to4iQciie  more  prapcriy 

%  laft.  419.      ^^  ttomocion  at  writSy  ifaan^erai  dominif 

the  king  at  the .  cqomboii  SfSgmbs  vl  jhAhtq  u 

without  any*  particular  applieadoii /ooai^  ec  legai 

ticuiar  perfba*;  but  alfo  beeaofe^ there  dsay  bej 

ehe  fufajcft  fkom.  fucl^  ipeoial.xuMnmiiiena^  wJiic 

<Bared'fr«aa  the  geaeaal  nites^  f  Car  the  party  ^who  i 

a  Ipccial  coiiiini0ony.inayUiiereiipQn  ddte-out  1 

flMrirfl^  oenaaaaaikiBg  hiin^  to.afssA  the  fooils.  ton 

]tc«.  ia6, 177,  wrongfuNy  ttdcen  aw^y^  am^toi  keqi^thm'  ut  bh 

» laft.  419.      f50ie  brdei*  be  naade  concenMnfr  ibenv,  k/i  t^eiuft 

W.  N.  a.  Its.    ^^  determfcie^  thb  inaioer^  wU&f  may  be  ewy  n^c 

tha'perfoa  c^ooiplained  oL     Najtfaea OM^'be^idia 

the  ftatute  intended  to  reftrain  gentnl  comcMffim 

moHS  treQpaflcs»  which  cquld  not  but  hiqder  the  du< 

of  jiifticet  which  requires  the  punKhment  of  M  icik 

demeaDora^  of  which  fucb  c6mmiffio0er$*  are  the 

i^JCOper  judges.    But  it  is  reafonsAle' indeed,  that  ii 

cor^mii^ojnjS  fbould  not  be  granted  but  upon  urgent  < 

Eeg.  iH>  115.  and  accordipgly  wc  find  precedent^  for  the  (upcj 

i9,AiL%u       them»  where  tae  king  has  been  informed,  th;it  ht 

ppfed  upon  in  granting  tbenv  on  a  fuggdion,  that  1 

complained  of  was  of  a  heinous  n^tlK^i  l^lifi^ij)  tr4 

but  a  (light  iaconfiderable  trefpafti 
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but  the  comnidn  UHnion,  that  they  haw  ft 
U)  I  Aad.  lit,  nucb  more  agrciftbic  to  reafea  i  for  (a)  furcl 
>>••  implied  in  tbeir  comoiiflion  to  Mlver  pri(hns  < 

•"?•*!•*  34!        ^•'"^  ^^^7  "»»ft  bave  authority  to  make  fuch  d< 
4  laft.  i68.       courk  of  law,  whicb  cannot  be  without  a 

there  be  no^  profedttton,  or  a  proper  trml,  if 
order  to  which  there  muft  be  an  accufatibn  of 
whicb  the  prifoner  cannot  be  arraigned  or  tried 

WS.P.c.itj.     Sia.  4.    Alfo  it  hath  been  (i)   holdcn,   T 
oil.  jl;.  tg.  «««^J-4c»ivery,  ai  fuch,  have  no  power  |»  deJi 
F.  Cor.  47.      perfons  committed  for  high  trealon^  perhaps   ; 
1  Aad,  lit,     becaufe  this  being  a  crime  of  fo  high  a  nature, 
king  himfelf,  (hall  not  be  included  in  tho  geoc 
commilBon,  nor  tried  without  the  king's  fpecial  < 
this  opinion  feems  to  be  much  favoured  by  the 
the  ftatuieof  3  Hen.  5.  c.  7.  wherein  it  is  reci 
puoKbmcAt  of  couQterCBtttng  moo^y  (w4)icb  js 
treafon)  pertaineth  not  to  any  judgca  of  the  realo 
king's  juftices  before  himfclf,  or  to  fpecial  commU 
to  affigned  i  and  thereupon  it  is  ena^ed,  <«  Th 
•*  afliz*  fliall  have  power  by  the  king*8  commiiSo/? 
•*  determine  the  piFence  abovementiooed.*'     Yet 
M4ln».  169.  <^P!"|on  w  no«  only  warranted  by  very  great  (r)  auti 
s»m.  159.       alfo  It  leems  more  agreeable  to  reafonj  for  nnce  tl 
» Hale  35.        the  commiffion  are  general,   and  include  all  prif 
P«itVa' 4%     w««l*out  any  exception,  why  ibould  thofe  who  arc 
treafon,  be  conftrucd  to  be  out  of  the  meaning  of 
than  others  I  EfpecWtficonfidering,  diat  the  greater 
is  for  which  a  man  is  imprifoned,  the  greater  hardfli 
him  to  lie  under  the  terror  of  a.protecutioo  £or  it 
being  admitted  to  an  opportunity  of  clearing  his  ii 
And  the  ftatute  of  i  Edw.  6.   c.  7.  whi^  autbor/s 
qucnt  commiffioncrs  of  gaol-dcllvfcry,   to  give  judi 
death  agauift  foch  as  were  found  gailty  before  ot* 
miffioners  of  gaol  deliv^,  of  treifon,  fcc.  and  repri 
fore  judgment,  clearly  fiippofet  fuch  jaftices  to  have  1 
treafon  as  well  as  in  other  cafea. 

r.  Cof,  77.  Si^.  $•    It  feems  dear  from  the  words  of  the  com 

that  thefe  juftices  have  nothing  to  do  with  any  perfons 
cuftody  of  the  prifon  mentioned  in  it,  except  io  fome 
cafes ;  for  if  part  only  of  thofe  who  were  accomplices 
fame  felony  be  in  fuch  prifon,  and  other  part  of  them  out 

9  H.  4  I.       ""^^h  juftrces,  for  the  neceffity  of  the  cafe,  may  receive  an 

l^^^^i        *8*'"^  ^^^^^  ^^^  *'*  ®"^  ®f  ^^^  P«''"fon»  w  well  as  tliofi 
*.  *.  c.  «4.      are  m  it ;  which  appeal  after  the  trial  of  Aicb  prifoneri  & 

removed  into  the  king's  bench,  and  pn^cefs  iball  iffiie 

thence  againft  the  reft.    Bat  If  thofe  dut  oT  ptiba  Okmi 

omitted  Jn  fuch  apptaf,  they  could  oerar  be  pm  into 
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Fiffl,  In  relation  to  appellees.  Secondly,  T 
ment  of  prifoners.  Thirdly,  To  fhcriffs,  &c.  r« 
prifoners.  Fourthly,  To  perfons  con^i<£ted  be 
ticcs.     Fifthly,  To  offences  created  by  flatute. 

»H«le3&  SeSf.  la.      As  to  the   firR:    particluar,      19 

28  Edw.  I*  **  That  they  may  award  procef. 
•*  county  againft  thofc  who  (hall  be  appeated  I 
<*  an  approver ;''  as  ihall  be  more  fully  fhewa 
concerning  Approvers. 

Si£f,  }i.     As  to  the  fecond  particular,  vfz. 
fuch  juftices  in  relation  to  the  bailment  of  prifc 
a6led    by   27  Edw.  i.   c.  3.  commonly    callcc^ 
finibus^    *•  That  juftlccs  of  affize   fliall    deliver 
^'  counties  where  they  tale  aHizes,  &c.  and  wqu 
•^  or  any  other,  have  let  out  by  replevin  pr ifoner 
•*  able,  or  have  offenc'cd   in  any  thing  contrary  u 
*•  the  ftatute  of  Weftminfter  the  firft,  c.  15.  and 
*^  (hail  find  guilty,  they  (hall  chaften  and  puni(h 
•'  according  to  the  form  of  the  ftatute  aforefaid." 

r.  K.  B  «5i.         Sl^  12.     But  this  ftatute  mentioning  only  juflu 
Snm  15X  jj  ly^gy  pgjhaps  bc  qucftioHed,  whether  it  is  to  be 

4  n  •  109.     ^  equity  to  juftices  of  gaol-deiivery  by  fpecial  coaii 
being  ju&ices  of  aiTize* 

Se£f,  13.  However,  it  is  enabled  by  4  Edvi 
<'  That  ju(lices  affigned  to  deliver  gaols,  (ball  hav 
<<  enquire  of  (heriffs,  gaolers,  and  others  in  vi^hofe 
^*  fons  indif^ed  before  wardens  of  the  peace  fh 
<*  th^y  make  deliverance,  or  let  to  inainpriz< 
<^  indicted,  which  be  not  mainpernable,  and  to  ( 
^  faid  (herifls,  gaolers  and  others,  if  they  do  My  tbi 
,     «  this  aa."   . 

Si^.  14.    It  19  obfervabTe,  that  this  (latute  faitl 

general.  That  fuch  juftices  (hall  have  power  to  pi 

offenders  therein  mentioned,  without  faying,  That  ( 

*S. P.C.  77.      puni(h  them  according,  to  the  form  of  the  flatute  i 

minftcr  the  firf^,  as  the  above  mentioned  /Mature  d 
does  I  yet  it  is  faid.  That  they  may  punifli  them  accc 
the  form  of  the  faid  fiatute  of  Wettminfler,  as  mud 
had  been  exprefled, 

Si^.  15.  Alfo  it  Is  enabled  by  i  &  2  Ph.  &  Mar{ 
**  That  if  any  juftice  of  the  peace  of  thc^uorumj  or  \ 
^<  (hall  offend  againft  the  purview  of  the  faid  Aatute,  « 
«'  to  bailing  prifoners,  or  taking  tbdf  eunioauons,  or 

8  .«A( 
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pardon  before  their  fucceflbrs,  they  have  na 
it,  but  that  ihe  record  ought  to  be  removed 
the  king'a  bench,  and  the  prifoner  al(b  b 
and  that  theie  the  parcion  (hall  be  allowed 
And  from  the  fame  reafon  it  feema  to  folic 
Qii«reDyeri65.  qucnt  jufljces  have  no  {a)  power  from  this 
(d)»HaJe35.  jj^g  execution  of  perfons  condemned  by  forr 
reprieved  by  them.  But  if  judgment  had  not 
Vide  8  Geo.  3.  the  former  juftices,  there  is  no  doubt  but  that 
ones  might  by  force  of  this  ftatute  have  aliow 
.or  given  judgment^  and  awarded  exccutioo,  & 
might  have  done.  Alfo  it  hath,  been  adjudg 
only  fuch  fub/equent  juftices  as  are  authorifec 
king,  by  whom  the  former  were  commiflioned, 
the  juflices  of  the  next  king  may  have  the  like  pt 
of  this  fiatute. 

Se^.  20.  As  to  the  fifth  particular,  viz 
di£tion  of  juflices  of  gaol*delivery  in  relatioi 
created  by  flatute.  By  33  Hen.  8.  c.  9.  f.  20.  Thi 
tho^e  who  keep  unlawful  gaming  houfes,  or  1 
^  games.  By  5  Elia*  e.  9.  f.  9.  They  have  jur. 
perjury  and  fubornatiod  of  perjury  againft  tl 
that  fiatute.  By  8  £li2.  c.  3.  They  may  punii] 
tranfport  (heep  alive.  By  23  Eliz.  c.  i.  f.  9. 
enquire  of,  hear,  and  determine  offences  againft 
in  not  coming  to  church;  and  generafly  they  hi 
power  in  other  fiatutes,  creating  new  offences 
Would  be  too  tedious  particularly  to  fet  down  in  tt; 

Si^.  21  •    As  to  the  fourth  general  point  of  rl 

ti/x.  In  what  place  juflices  of  gaol-delivery  ougi 

their   feiEonSf  it   is  enafied   by   6  Rich.  2.  c.  5 

19  Geo.     *^  juflices  affigned  to  take  affizes  and  deliver  gaols, 

74.  r.  70.  «(  chcir  feflioos  in  the  principal  and  chief,  towns  < 

C.7.  f.  20. 44  jj^g  counties  where  the  (hire  courts  of  the  fam 

^*  were  then  holden,  or  hereafter  Ibould  be  hol4 

other  matters  relating  to  tbefe  Juflices^  fee  chaptc 

cerning  juflices  of  affize  and  nifi  piiuS|  and  the  ch 

ccfuing  procefs. 


Vide 
•?.  c. 
Poft, 
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s.  P.c.  57.  SiSf.  4.    It  feems  to  have  been  the  moft  general  o| 

Raym.  375^      ^j,^  conftrufiion  of  the  above  mentioned  ftatuce  or  27 

i»Co.  3».         That  the  purview  of  it  extends  only  to  cafes   of  lelo 

this  is  farther  confiraaed  by  the  recital  of  the  ftatute  o 

5.  fet  forth  more  at  large  in  the  folloviring  part  of  this 

by  which  it  is  declared.  That  no  judges  but  thofe  of  t 

bench,  or  fpectal  commiffioners,  have  power  to  punffh 

1%V.  C.  57f  5«-  feiters  of  money.     Alfo  it  is  argued,    'I'hat  the  purvic 

faid  ftacuceof  3  Hen.  5.  impowering  jufticcs  of  a/Ixze,  b; 

king*s  commiflion  for  fuch  purpofe,  to  hear  and  deter 

offences  of  fuch  perfons,  would  be  vain  and   to  no  pu 

fuch  ju Rices,  as  fuch,  had  power  over  fuch  offences   be 

virtue  of  the  faid  former  fiatutp.    And  yet  perhaps  the 

opinion  is  the  more  plaufible  ;    for  fince  the  faiJ  Hacu 

tended  for  the  greater  expedition  of  juftice,  s^nd  the  wc 

laffi,  ib£^.  9*     exprefly  extend  to  all  manner  of  prifoners»  why  ihoujci 

retrained  by  a  violent  interpretation,  inconfident  with 

tural  and  obvious  fenfe  of  them  \  And  fince  ]\xKic^s  < 

Sopra,  cap.  6.    delivery,  armed  only  with  a  general  commiffion  to  deliv 

icft.  4t  pf  the  piifoners  in  them,  are,  according  to  the  better  op 

this  day,  authorifed  to  deliver  fuch  gaols  of  perfons  ac< 

treafon,  as  well  as  of  others  committed  for   crimes  of 

fcnor  nature,  why  fbould  not  the  faid  ftatute,  the  intent 

of  is  to  give  juftices  of  afGze  like  power  with  juftices  « 

delivery,  be  conftrued  to  give  them  as  large  a  power?    . 

to  the  arguments  drawn  from  the  opinion  of  tbe  maker 

above  mentioned  ftatute  of  3  Heo.   5.  it   may   be  an 

that    perhaps   the   purport  of  the    faid    recital   may   ; 

«to    no    more    than    this,    that    np   other   judges    buf 

therein  mentioned,  would  venture  to.  talce  upon  them  a 

to  try  fuch  oflences,  becaufe  it  was  not  plearly  fcttied  (h 

had  authority  to  do  it. 

Snmmsrv  164.  ^t£f,  5.  It  feems  to  be  the  general  opinion.  Tint  j 
9  Hale  49. 403.  of.afiize,  as  fuch,  by  force  of  the  faid  ftatute  of  the  t 
s%^  c^  .  feventh  of  Edward  the  firft,  may  deliver  gi^ob  without  ai 
C'om.  jur.  ciai  commiffion  for  that  purpofe ;  and  tb»  feems  to  be  th 
1^^*  agreeable  to  the  purview  of  the  faidftatute,  if  fuch  juftt 

Vi'dl  upon  this   l^yn^c^s  for  feeing  the  a£t  provides  only.    That  if  one  o 
point,  ^  Hale     be.  a  clerk,  then  one  of  the  knights  of  the  eonnty.  being 
403*  ate  by  writ  to  htm  .that  is  a  layman,  ihall.  deliver  the 

and  makes  no  mention  of  any.fuch  writ  wbete«bothiai«  la; 

but  only  fays  in  general.  That  in  fqch  cafe  they  ihali  r 

both  together,  it  feems  to  imply  that  laymen  being  juftii 

afixze,  {hall  have  fuch  power  of  courfe, 

^Seitlie  prect.  ^     5^^.  6.    As  to  the  fecond  (>articuliir»'t;/9*  The  potwer  oi 
dene  chap.  f«a.  juftices  in  relatiof^  tojcQunterfeiters  of.moncf,  ieisrecit 

fcdlSii^t  *«  ft^'"^«  ^f  3  H^Ox  S^  ^  7-  **  Th«  cw«t*rrfeidng» 
xju.  pii)&  walhing,  and  other  faluty  of  money,  bad  then  01 

abou 
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mm  law  or  by  ftatutc,  as  fully  appears    frofi 
di^cely  follows   the  above  memtoned  paflage  in 
wherein  it  is  faid.  That  the  ftatute  of   a    or    3 

1  iT*^*  b.  t.  J"*^'^^^  ^^  *®^^  ^^^  power  by  expreft  words   as 
*    *  ^*     *    *  death  J  but  it  is  certain,  that  the  ftid   (latuee  o^ 
not  ^xprefly  mention  juftices  of  affise,   but  fa.it 
the  wife,  bfc.  may  commence  an  appeal    before    t 
coroner?,  or  before  the  king  in  his  bench,    or  ju 
delivery  ;  and  yet  it  is  hotden  in  the  faid  report, 
tute  expreAy  extends  to  juflices  of  affifte  ;  from  \« 
tsCo.  ^%%       manifeflly  to  follow.  That  fuch  juflices  are  ukci\  I 
fl^ft*  ?&9*       tinder'  (he  general  notion  of  juflices  of  gaol- deli vc 

Sf^,   lo.    As  to  the  f)unh  particular,  viz»   T 
Juflices  of  aflize  in  relation  to  confpirators,   mai 
other  offenders  of  the  like  nature,  it  is  enadted  by 
c.  10.  commonly  called  Articuii  Jupet  chartas^     ** 
*^  afligned  to  take  affizes,  when  they  come  into  ih 
<'  do  their  office,  (hall  upon  every  plaint  made  ur 
*^  confpiratprsi  fall'e  informers,  and  evil  proctirers 
**  aflifes,  inquefls  and  juries,  award  inquefl  thereup 
<*  writ,  and  (hall  do  right  to  the  plaintifh  without 
And  it  is  further  enaAed  by  4  Ed w.  3.  c.  i  r.  *^  That 
V  of  aflize,  whenfoever  they  come  to  hold  their  fe^or 
f<  inqu^fl  upoo  nifi  prius,  (ball  inqviir^,  hfar,  and 
^'  as  well  at  the  fuit  of  the  king  as  at  the  fuit  of  tji 
**  maintainers,  bearors,  confpirators,  ^r,"     And  the 
dained  by  ^0  Edw.  3.  c.  6.  by  which  it  is  ^nadld 
**  fuch  juflices  (hall  havecommil&ons  tg  inquire  of  n 
*'  and  common  embrace6rs,  &r/* 

lU^fter  itf.  Stff,  I  ]•  Alfo  it  isena£led  by  5  Edw.  3.  c*  xo.  ^^ 
<*  juflices  before  whom  any  affize>  inquefl,  or  jury  d 
**  may  inquire  and  (letermine  the  oiFepce  of  any  juror 
•^  money  of  either  party,  Off." 

Self.  12.     But  it  is  ordained  by  38  £dw.  3.  c.  12. 
f<  no  juflice,  ^c,  inquire  of  offices  of  the  faid  offer 
•*  only  at  the  fuit  of  the  party,  Or  of  other,  fcTc/' 

Si£f.  13.  And  ic  is  farther  enabled  by  32  Hen.  I 
••  That  the  juflices  of -affile  of  every  circuit  within  this 
'*  and  elfewbere  within  the  king's  dominions,  fliail  ir 
*<  county  within  their  circuits,  twice  in  the  year  cau 
f*  proclamation  to  be  made,  at  well  of  the  (aid  flatuti 
!*  all  others  made  againft  tuiUwfvil  mainteoancei  chan 
•*  embracery)  ftTf/* 

8iif.  i4«  As  to  the  fifth  particular,  vkJ  The  poi 
liiftkea  of  affile  in  rdntioa  to  the  offences  of  (hcriffsi  gi 
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Ainft.  i6«.  force  of  14  Hen.  6t  it  may  be  heard  and  determined  b 

%%  Ed.  4. 19.  jufiices  of  nifi  prtus,  it  feems  neceftarily  to  follows  That  ju 

'«^^4- '4*  of  nifi  prius  (hall  have  fuch  power  fincc  the  fame  ftacute  c 

Bro?Nifi    *  Hen.  6.    And  from  the  fame  reafoning  it  feems  al(o  to  foi 

Prius,  97.  That  fuch  juftices  may  give  judgment  for  the  damages  | 

»Hale  3»,  conffant  experience  hath  over<*ru!ed  it  to  the  contrary* 

5/^.  19.  As  to  the  feventh  particular,  viz.  For  what  c 
ties  juftices  of  affize  may  be  commiffioned,  it  is  enaded 
Rich.  2.  c.  2.  **  That  no  man  of  law  fhall  be  from  th( 
^'  forth  juilice  of  afEzes^  or  of  the  common  deliverance  of  g 
♦*  in  his  own  couptry.** 

Si^,  2oi  Alfo  iris  cfnafted  by  33  Hen.  8.  ch.  24.  «*  ' 
<^  no  juftkcy'ridr  Other  man  learhod  in  |:he  laws  ,pf  this  re 
*^  ihall  ufe,  nor  exercife  the  office  of  juftice  of  aflize  w 
^y  any  county  where  the  faid  juftice  ;W4sbQrn»  or  doth  inh: 
*^  on  pain  oT  100 1.  f^c.  rrovided  that  the  faid  zSt 
^\  not  extend  to  any  perfon  whp.  (hall  be  clerk  of  afl 
**  and  a^Tociate  to  any  juftice  of  ,afli^«  nor  to  any  m: 
^^l  (beriff,  recorder,  ftewarii,  bailiff,  Xewter,  .or  other  o; 
^^  befng  born  or  dwelling  wi.thtn  any  xrity,  borougl 
<*  town  within  this  realm  of  England,  &c.  nor  to  juftice 
**  ctihcr  bench  fo!^  takhi^  h6aHi^,  or  deterniirnng*  affix 
*^  theoYie  bench  of*  the  other,  not  td»the' jtfftices,  ju( 
«<  cierk  or  clerks,  cfFaA^s,  inf'tli^  dilkchy  andf  count^  pais 
•«•  of  Lancafttr/* 

AComm.  268«  f  Si£I.  21.  'thtfe  two  a£bs  of  Rich.  2«  arid  Heniy  8.  an 
plained,  and  amended  by  12  Geo,  z.  c^  27.  by  wbi(;h  it  ii 
a^ed,  '^  That  the  juftlcb.  of  either  bencbt  the  barons  of 
*<  exchequer,  or  any  ot^er  p^rfons.'learofd  in  the  law, 
<*  iEall  be  appointed  juflWes /9f  oyer  and  terminer  or  gaol 
*'  Itvery  in  any  county  in  England,  may  ufe  and  exercife 
*'  faid  offices  of  oyer  and  terminer  and  gaol-delivery  in 
*<  cotknty,  noiwrthftatiding  thep'  of  any  of  thehi  Ihall 
**  beerr  born  and  do '{inhabit  Widhtn'ahy  fuch  county,  wit 
"  incurring  the  penalty  of  lOioL  impofed  by  33  Hen.  8/* 

t  Si^.  22«,  And  by  19  Geo.  3/  c.  74./  70.  It  is  fui 
enabled,  /'  Th^t  wherever  the  courts  of  affize,  niH  prius, 
*<  and  terminer,  or  gaol-delivcry,  for  any  county  at  larg 
<^  England^  fhall  be  held  in  or  near  any  city  or  town  th^ 
*^^a1fo  ^county  of  jtfelf;  and  at  the  fao^e  time 
<*  the  like  or  any  of  the  like  courts  for  the  faid  city  or  t( 
the  lodgbgs  of  the  judge  or  judges  ihall  be  confirued 
taken  to  be  fituate  both  witbio  the  county  ^t  large,  and 
*'  withm  tbe  county  of  bidk  city  or  towi),  for  the  purpof 
*<  tran(a£ting  the  bufineis  of  tile  affixes  tor  fuoh  OQunty  at  U 
^<  and  for  the  count^  of  fuch  city  or  toWHi  during  the  time 
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foH.6.  7.         ,i{|^7,  3,    Alfo  every  couft  of  record*  m  fuels  hath  pc 
Umb.  B.  I.  e.  ^^  j^^p  ^1^^  pgj^^  ^jjjjj^  jj^  ^^j,  precina»  as  hmth.bocn  r 

fully  fliewn»  ch»  i.  kSt.  15.     And  the  juftices  of  gaoUdeli 
^-  may  cake  furety  of  the  .peace  from  a  prifoner  before  them^ 

was  committed  for  not  finding  fuch  (ufttj, 

(#)  Umb.  b.  !•  Si^.  4*  Alfo  every  (heriiF  is  a  principal  (a)  confervatoi 
^'  2f  7. 17.  ^^^  peace  within  his  county,  and  may  without  doubt,  /x  c^ 
B*  Pace  13!  a^^rd  procefs  of  the  peace,  and  uke  fprety  for  it.  An 
C.  Car.  ft6.  feems  the  better  {t)  opinion,  That  the  fecurity  fo  taken 
f!'i?. B^SwSs, '^i"*  '•  ^y  ^^^  common  law  looked  on  as  a  rccognizanc< 
Diltic.'ii*  matter  of  record,  and  not  as  a  common  obligation,  or  tns 
Lamb.  b.  x.  in  pais  only  ;  for  that  it  is  taken  by  him  by  virtue  of  the  kii 
Qu.'b.  Recoc.  commiffion»  by  which  he  is  intruded  whh  the  cuftody  of 
5. 14/16.  is/  county,  and  confequently  has  by  it  ^n  implied  powet  oE  Vli 
(0  Seethebooka  ing  the  peace  within  fuch  county;  and  it  is  a  gienrral  [c)  \ 
above  cited.  Tnat  whatfoevcr  is  done  by  virtue  of  the  king's  commi 
9  E.  4.30. 31.  Qiighj  iQ  ^  tajtcn  as  a  matter  of  record, 

W  C'«»*  *• .       Si^.  5.    Alfo  every  (d)  coroner  is  another  principal  cor 

9*tt  '     '*      vator  of  the  peace  within  the  county  of  which   he  is  a  coro 

find  f|my  certainly  bind  any  perfon  to  the  peace  who  make; 

affray  in  the  prefence*    But  it  feems  the  better  opinion,  1 

be  bath  no  authority  to  grant  procefs  for  the    peace ;    an( 

feems  clear.  That  the  fecurity  taken  by  bim  for  tbe  keepin;! 

the  peace  (except  only  where  it  is  taken  by  him  as  judge 

bis  own  court  for  an  affray  done  in  fuch  court),  is  not  t< 

r«)  See  tbe      'ooked  on  as  a  recognizance,  but  as.  an  obligation ;    becau/ : 

Booka  cited  S.i.  IS  not  taken  by  one  who  ads  as  a  judge  of  record,  or  by  1 

Letter  b.  and     king's  comoiiffion,  as  all  (i)  recognixances  ought  to  be. 

S»  4*  Letter  o* 

pom.  B,  St^.  Q.   ^Ifo  every  high  and  petit  conftable  are  by  the  o 

mon  law  confervatqcs  of  the  peace  within  their  fawcial  lin 
and  may  take  fuch  order  for  the  l^epjng  of  the  fiame,  ss  \\ 
been  more  fully  (hewn,  k^Qiu  cb^.  63^  (^^^  i^$  14,  isf^^ 

1  Comm.  34«  9     Secondly,  confervators  of  the  pes^ce  by  tbe  common 
4SuTr.  s^a.    who  Were  confti^utcd  for  that  purpofe  only,  and  were  (ini 
"'•  5''*  called  by  the  name  of  confervators  or  keepers  o(  the  peji 
were  of  two  kinds — Ordinary,  and  £xtrfor^ips^y« 

Thofe  of  the  firft  kind  were  either  by  tenurr^  or  by  e 
tion  \  or  by  prefcription. 

LTmb'^'^*        ^'^'  '^*    Confervators  of  the  peace  by  tenure  were  t\ 
p."  laJ  *'      ^^  ***'^  '*°^*  ^f  ***«  J^'"?*  '^y  ^^^  fcrvice,  among  others, 
being  confervators  of  the  peace^i  within  fuch  4  diftri^ 
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^  Itieotion  (ball  be  made,  that  fuch  as  (hiU  be  indifle4  ( 
«^  by  the  faid  keepers  of  the  peace,  ihall  not  be  let  to  o 
c'  by  the  fiieriffs,  nor  by  none  other  minifters,  if  the 
««  mainpernable  by  the  law^  nor  that  fucb  ts  (h^W  be 
'  *'  {ball  not  be  delivered  but  at  the  common  law. 
«^  juftices  afligned  to  deliver  the  gaols,  (hall  have  po^ 
^^  liver  the  fame  gaols  of  thofe  that  (hail  be  indi&ed ' 
<<  keepers  of  the  peace ;  and  that  the  faid  keepers  (h^U 
«»  indiftrocnts  before  the  juftices,  Wc" 

5/^.  15.  And  it  is  farther  cnafled  by  18  EJw. 
s  Koll.  Ab.  15.  i«  That  two  or  three  of  the  beft  reputation  in  i\ 
*Wf«  3*'  <(  {hall  be  affigned  keepers  of  the  peace  by  the  it\i\ 

<^  (ion.  And  at  what  time  need  (ball  be,  the  (atn 
«*  wife  and  learned  in  the  law  (hall  be  affigned  \ 
*«  commi(Eon3  to  hear  and  determine  felonies  and  t 
«*  againft  the  peace  in  the  fame  counties,  and  to  i 
<*  ment  reafonably  according  to  the  law  and  re 
<*  manner  of  the  deed." 

10  St.  Tr.  9a.       Se£f.  16.    And  it  is  farther  enafled  by  34 
AfP*  «  That  in  every  county  of  England,  (hall  be  s 

«*  keeping  of  the  peace^  one  lord,  aqd  with  hi 
•«  of  the  moft  worthy  in  the  county,  with  fom 
•«  law,  and  they  (hill  have  power  to  reftcavi 
««  rioters,  and  all  other  barrators,  and  to  pur 
««  and  chaflife  them  according  to  their  tf  clpaC 
*«  to  caufc  them  to  be  imprifoned  and  duly  p 
«*  to  the  laws  and  cuftoms  of  the  realm,  ; 
«*  that  which  to  them  flaall  feenti  bcft  to  d 
«  tion  and  good  advUement;  aad  aUb  to  in 
•«  inquire  of  all  thofe  who  have  been  piWors 
•«  parts  beyond  the  fea,  and  be  »ow  come  t 
<«  dcring,  and  will  not  labour  as  they  were 
*<  and  to  take  and  afreft  all  thofe  that  they 
««  ment,  or  by  fufpicion,  and  to  put  them  \ 
«*  of  all  them  that  be  not  of  good  fanne, 
"  found,  fuftcient  furcty  and  roainpcafe  of 
<«  towards  the  king  and  his   people,  and 
«*  niih,  to  the  intent  that  the  people  be 
««  rebels  troubled  nor  endamaged,  nor  the 
••.merchants  nor  other  paffing  by  the  hig 
«  flurbcd,  nor  put  in  the  peril  which  ma 
•«  ders  J  and  alfo  to  hear  and    dctermir 
•«  manner  of  felonies  and  trcfpaflcs    dr 
*«  according  to  the  laws  and  cufloms  aft 

,,  Rich. ..  a.       Si^.  1 7.    And  it  is  cnafted  by  17 
,3  Rich.  27.     cc  jn  every  commi(£on  pf  the  peace  t 
•«  nced^fliall  be,  two  men  of  law  of  tb 
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f  It  is  alfo  enabled  by  the  faid  fiatute  5  Geo.  2. 
kmemled  by  18  Geo.  2.  c.  26*  ^^  That  no  perfon  fliall 
^7  14  Geo.  9.   ^^  pable  of  being  a  juftice  of  the  peace,  or  of  a£ltng  as  A 
c.  40.  r.  2ft.  8e  ((  any  county^  ridings  or  diviiion  within  England  or  1 

is.  n'ii.*no     *'  ^^^  ^*"  ™>^  *^*^«»  ^"'*^'  '"  '"^  ^'^  «qu«y»  to  add 
common  brewer  ^*  own  ufe  and  benefit,  in  pofieffion,  a  freehold,  copyh< 
of  ale  or  beer,  *«  cuftoiTiary  eflaic  foT  life,  or  for  fomc  greater  eflate, 

imiiieToJ  wy  **  ^^^^^  ^^^  ^^^^  *^"S  t^'*"  ^^  ycs^rs,  determinable  upon 
perfon  intereA-  '^  nidre  life  Of  Hve^,  or  for  a  certain  term  originally  crea 
kd  in  ihe  faid    ««  twenty-one  years,  or  more,  in  lands,  tenements^  or  he 

faptbleVo'ir'Tnt"  ^^^^^^ '"  England  or  Wales,  of  the  clear  yearly  value 
any  licence,  or  **  hundred  pounds,  over  and  above  what  will  fatisfy  ai 
oftaingatajuf-ci  charge  all  incumbrances  that  afFed;  the  fame,  and  ov 
^luter/^hlch  **  *hove  all  rents  and  charges  payable  out  of,  or  in  refped 
Aail  any  way     *'  famc  >  or  who  (ball  not  be  feifed  of,  or  inticled  unto 


By  31  Geo.  %    di  j^q^  qj.  jh,.gg  jjycs.  Or  for  ally  term  of  years  determ 

n'crfoa  conwr"!  **  "P^**  *^c  death  of  onc,  two,  or  three  lives,  upon  re 
cd  in  the  bufi.  **  rents,  and  which  are  of  the  clear  yearly  v^lue  6f  thre< 
"^eii*^  •  "***^«'»  **  dred  pounds  j  and  who  fliall  not,  before  he  takes  upor 
Wker,  (hair'aa  ^*  ^'^  ^^  ^^  ^^  ^  jufl'ice  of  the  peace,  firft  take  and  ful 
•9  a  magiftrate  ^^  the  oath  in  the  ^&  mcrftioned  aft  fome  general  or  quart 
'V*l*  *"iJ"'*®"  "  fions  for  the  county,  riding,  or  divifion,  for  which  he  d 

ftf  the  aQ,    on  ..    n    ..    .  j  JL  **     ,  -  i        j      •    • 

faiaofce/v  ^^H  intend  to  acr,  on  penalty  of  one  hundred  boun 

•*  every  fuch  offence,  half  to  the  poor  of  the  parim  wh 
*^  ufually  refides,  and  half  tO  the  profe(:utor  i*'  biit  thisa£ 
not  extend  to  any  City  or  toWn  being  a  county  of  itf 
having  juftices  by  charter,  commii&ony  or  otherwife, 

+  Alfo,  '*  That  in  every  profecution  the  proof  of  his 
**  fication  Qiall  lie  upon  the  defendant ;  and,  if  he  fliall  i 
(t)  Thetfithii  f<  to  indft  upon  any  other  lands  not  contained,  in  fuch  oa 
to  be  kept  a-    cc  35  afurefaid,  as  his  qualification,  he  fliall  before  his  pl< 

noog  the  re-     -.     ,  ,.         ^       '         1    •      '/r  .•        •  r       •c.ij 

cordtoftlierer.      deliver  to  the  plaintilt  a  notice  m  writing  tpecifytn^ 

fioni,  and  the   «  other  lands,  and  the  place  and  county  where  they  lie, 

w»c^  oVd^!     '*  offices  and  benefices,  defcribing  them  by  then-  ufoaJ  ns 

mand,  ihaU  de  '*  and  if  the  plaintiff  thereupon  fliall  not  proceed,  he  ma 

liter  an  atteftcd  (c  continue  upon  payment  of  cofls.  But  00  lands  not  con( 

w^^^rlp!  "  '"  fw^^^  oath  or  notice  fliall  be  allowed  as  part  of  the  < 

plying,  which,  **  fication  upon  any  trial^  s^f.  i^c,*' 

being  proved,        ^  And  by  I'Gco.  3.  c,  1 3,  which  was  made  to  amen 

tcdin''cffdS.ce.  ftatuteof  18  Geo.  2.  c.  20.  it  is  enaflcd,  «*  That  all  pcrfoni 

'  **  arc  jufticcs  of  the  peace  at  the  time  of  any  demife  of  the  ci 

^  and  fhall  afterwards  be  appointed  juftices  of  the  peace  b 

*'  commiffion  granted  by  the  fucceeding  fovereign,  who 

*•  take  (he  oaths  of  office  of  a  juftice  of  the  peace  before  the 

<*  of  the  peace  or  his  deputy  for  the  refpedive  county  or 
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(«)  By  !7^^'»- ««  oaths  to  be  ttken  for  any  of  the  purpof^s  aforcfaid ;  cff  i 
qoJI!'erVeffi*>ni*  •*  tain  thc  probat  of  any  writ  or  letter  of  adminiftrati^ 
hvsjnnfdiaioo  c«  i^def  to  receive  fuch  waget,  pay^  or  other  allowanc 
?**'  '**'!d*ia  •*  ^'^^  ftealing  or  embeczelltng  any  naval  ftorcs  {«)  th< 
bSia  a  pewity  **  perty  of  the  king,  to  be  apprehended,  committed,  anc 
of  2oo/.  and     <*  fccuted  for  the  fame/* 

tmpriibnnenty 

8te.  apontbe  g^sf^  2f.  Alfo  there  are  many  other  ftatutes  conccrnir 
dffcaaer,  powcr  of  jufttCes  of  pea^e  (3),  all  of  which  it  would  be  c: 

to  enumerate;   therefore  1  have  only  taken  notice  of 
which  concern  their  authority  in  general ;  and  for  thofe  1 
concern  the  particular  branches  of  ft,  I  {hall  refer  the  1 
to  the  books  which  treat  principally  of  this  fubjed^ 

(])  Jailicet  of  the  peace,  at  thti  day,  are  of  three  fortt  j  Fitfl,  Br  aQ  of  parliameiit  |  at  th< 
of  Ely  and  hit  focccflort,  and  the  arcbbiftopof  York,  aod  the  bifliop  of  'Darham.  %f  H.  8 
Secondly,  By  charter,  or  grant,  Da^  by  the  kins  under  rhe  {mt  feai  ^  ai  ouyort  and  ti 
vfficen  io  dif ert  corporate  towaa.    Thirdly,  By  commiffioa^ 

m 

ft  Hale  oi  43-  Siff.  22*  As  to  the  third  point,  mc»  In  what  m 
Lamb*b^'*c  «  j"''^'^^'  ^^  ^^^  peace  are  to  be  commiffioncd  in  puifuance  < 
/aiirny.''^  feveral  ftatutei  concerning  them;  it  it  obfervable,  Tha 
Dalu  5.  commiflion   of  the  peace  hath  often  been  altered   in  d 

reigns,  and  that  the  prefent  form  of  it  was    fettled  b; 

judges  about  the  thtrty* third  year  of  queen  Elicabctb,  a 

io  fubftance  as  followetb  : 

For  the  pre-         5/^.  23.     Beginning  with  a  falutation  from  the  krng  i 

''id***  *"'  *  -     ^^v^f*'  perfons  named  in  it,  it  afterwards  affigns  them  and 

midt^^Tbe    <>"c  of  ihem,  jointly  and  fevcrally,  the  king's  juftices,  to 

peace,  fide        the  pcace  in  fuch  a  county  $  and  to  caufe  to  be  kept  all  ff: 

)  Bttfn*ajufticc,  ^^dc  for  the  good  of  the  pcace  and  quiet  government  c 

^*  people,  as  well  within  liberties  as  without ;.  and  to  puni 

thofe  who  (hall  ofFend  againft  any  of  the  faid  ftatutes  ;  a 

caufe  all  thofe  to  come  before  them,  or'fome  of  them, 

{hall  threaten  any  of  the  people  as  to  therr  perfon?,  o 

burning  of  their  houfes,  in  order  to  compel  them  to  find  i 

for  the  peace  of  good  behaviour;  and  if  tbey  IhaU  reft 

find  fuch  furety,  to  caufe  them  to  be  kept  fafely  in  prLfo 

they  (ball  find  it* 

VideDalton  Si^.  24..    ^hen  it  goes  on  and  afligns  them,  and  ever 

e*6.  or  more  of  them  (of  which  number  either  fuch  or  fuch  ; 

ft  Hak^'.  ticular  per  fort  among  them  is  fpecially  required  to  be),  ji 
to  inquire  by  the  oath  of  good' and  lawful  men  of  the 
county,  of  all  felonies^  witchcrafts,  inchantments,  fore 
1ft)agick  afrt,  trcfpafles,  forefiallers,  regrators,  ingroflers 
extortions  whatfoever,  iind  of  all  other  offences  of  i 
juOices  t>f  (he  peace  may  lawfully  inquire  j  alio  of  ail 
who  (hall  go  or  ride  armed,    &c.   or  in  companies,  t 

diftuil^hce  of  the  pcace  ^  And  alfp  of  all  innboldei's  and  < 
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and  all  others  concerning  the  peace,  made  before  the  rei 
of  Edward  the  third,  in  whofe  titne  juftices  of  peace  vreie  fi 
ihftituted ;  for  all  thofe  ftatutes  weit  txpreMy  onentioncd 
the  ancient  cOmmiffions  of  the  peace,  and  have  always  b 
undouhtedly  taken  to  be  included  in  the  pAeta\  woTds  of 
prefent  comitiiffion ;  and  jet  none  of  the  ftatutes  which  or 
the  office  of  juftices  of  peace,  fay  any  thln^  ccnctttv'mg 
execution  of  the  faid  former  ftatutes,  fo  that  the  pow( 
.  juftices  of  peace  in  relation  to  thofe  ftatutes,  f«etn«  \ni\Tc 
depend  on  the  king's  commiffion,  and  yet  hath  always 
unqueftionabl^  allowed.  From  whence  it  appcan^  TVi'« 
gularly  the  kmg  by  his  commiffion  may  auiWife  wlit: 
pleafea  to  execute  an  a&  of  parliament. 

t  And  it  is  recited  by  i6  Geo.  1.  c.  i8.    **  That 
had  arifen  whether,  according  to  the  laws  and  ftaiults 
force,  juftices  of  the  peace  may  lawfully  ad  in  any 
lating  to  pariflies  or  places,  to  the  rates  and  taxca  q 
fuch  juftices  refpe lively  are  rated  or  chargeable***    It 
fore  enafied,  <*  That  it  ihali  and  may  be  lawful  tc 
**  all  and  every  juftice  or  juftices  of  the  peace  for  an; 
*^  riding,  city,  liberty,  franchife,  borough,  or  town  c 
*<  within  their  refpeAive  jurifdidiona,   to  maVe, 
'*  execute  all  and  every  z6t  or  afis,  matter  or  matt 
**  or  things,  appertaining  to  their  office  aa  juftvc^ 
<*  of  the  peace,  fo  far  as  the  fame  relates  to  the  h 
'*  relief,  fettleifaent,  and  maintenance  of  poor  \ie 
'*  paffing  and  punifliing  vagrants  i  for  repair  of  the 
^*  or  to  any  other  laws  concerning  parochial  taxes 
*^  rates;  notwithftanding  'any  fuch  juftice  or  ju 
<*  peace  is  or  are  rated  to  or  chargeable  with  the  \ 
*^  or  rates  within  any  fuch  parifli,  townfhip,  or  p 
**  by  any  fuch  a£l  or  z&s  of  fuch  juftice  or  juftt 
<*  faid."-^But  this  ad  {hall  not  authoi\{e  any  ju 
county  or  riding  at  large  to  ad  in  the    determif 
appeal  to  the  quarter  feffions  for  any  fuch  co^xw^ 
any  order,  matter,  or  thing,  relating  to  any  fucb 
{hip,  or  place,  where  fuch  juftice    or  juftvc^^^ 
charged,  taxed,  or  chargeable  as  aforefaid  (4}. 

(4)  Thii  flitvtt  was  atde  io  CMfc^Mace  of  ibt  4erifioa  ia  Great  Ciiatt  v«  1 

C.  194.  SttBOfc  1173.   The  gefteral  Jaw  ccrtainlj  n,  that  juftices  of  the  peace: 
t^eir  o6kc  in  tbcir  own  c*fe«  i  Salk.  396. 607.)  even  Sti  cafes   '^•Vaeve   faacH 
difpenfablv  neceflary,  at  in  being  poUickJy  ai&olcedy  or  perf^nally  al»uted,  or  tb' 
cdntewDcd  vrhile  in  ilw  execution  ef  tbcir  dbty  i  yet  if  aootlaer  jaftice   be 
ibould.  be  itqatred  to  puoiih  the  offender.  Strange  140. )  and  it  is  fmi^  tbai 
mrnt  for  a  ccntempt  cao  be  awarded,  a  Srff.  Caf.  176.     They    are    iaa<iee«t  I 
the  joft  execvtion  of  their  office,  that  they  geneiifly  And  the  power  of  tbo  Ia^v  f 
ii^vriet,  3  Born  39.  Str.  &17.  IJ57«  site.  Ld^.R^jn.  IS96.  Burr.  7x9*  78  .1 
afit  with  a  pare  heart  and  vpright  intention^  however  erroneoui    their  1o«|^«»>« 
be  criniflallj  pQ&iihed,  Lord  Maoaficld*   Burn  556.  Oovglfi  4«7«   9a^«r  m$ 
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••  ties  at  large,  to  aft  or  intermeddle  In  any  mattTs  or  things 
^^  arifing  within  cities  or  towns  which  are  counties  of  them- 
**  felves,  but  that  all  (iich  agings  and  doings  fhall  be  of  the 
*'  fame  force  as  if  this  a£l  had  not  been  made/' 

viae* &  3 P.  at     And  it  is  to  be  obferved,  That  the  juflices  of  peace  for  i^ 
^H^\t%,4%,  county'bavc,  by  their  commiffion,  an  expiefs  authority  as  Well 
Lamb. b.i. e.g.  within  liberties  as  without;  from  whence  it  feems  triearly  to 
Con.  Crom.  8.  follow.    That  they  may  execute  their  office  wuhin  a  towa 
soH.7.6,79  .  ^j^j^i^  1,^5  3  fpecial  commifSon  of  the  peace  for  its  owniimiis, 
unlefs  fuch  commiffion  have  a  claufe,  that  no  otherjuftices, 
excep:  thi^fe  n^med  in  it,  fhzW  any  way  concern  themlelves  in 
the  keeping  of  the  peace  within  the  liberties  ofJflich  town  ; 
and  it  may  be  queftioned,  whether  fuch  a  fpecial  claufe  in  fuch 
a  commiifiony  do  abfolutcly  make  void  the  ad  of  any  county* 
juftice  within  fuch  lovirn  i  fince  the  commiffion  for  the  county 
feems  as  fully  to  give  thofeiraoied  in  it  a  jurifdiAion  over  all 
fuch  towns  within  the  precinS  of  it,  as  fuch  commiffion  for  a 
Keb«  559*         town  doth  exclude  them.     And  the  jufiices  for  the  county 
feem  to  be  under  no  ncceffity  of  informing  themfehes  of  the 
contents  of  a  commiffion,    which  they  have  nothing  to  do 
with  $  y^t  if  they  have  exprefs  notice  given  them  of  fitch  1^ 
reftraining  claufe,  and  proceed  to  ad  within  fuch  town  ia 
defiance  of  it,  they  may  perhaps  be  puniOiable  for  their  con- 
tempt of  the  king's  prohibition,  and  yet  perhaps  it  may  be 
queflioned  whether  their  z&s  be  void,  for  the  leafons  above* 
mentioned  (5). 

(5)  In  Talbot  Y,  Hubble,  it  %ii  nfolvc4  r^at  lb«  «ro«fi  aitht  grant  to  Mr  ^^tf  to  have  juftioet 
of  'lirir  own  witlitn  themfelvctf  and  exclude  the  county  jufticet  from  interfneddllog  in  the  trJbiarjf 
bufiMeft  of  ajuHice  of  the  pe^ce.  Bro.  Lett.  Pat.  iii.  Dalt.  14.  tlnd.  71.  That,  in  fuch 
cafe  he  a^t  ot  tho  rOonty  juftieet  vouU  be  Toid,  and  not  to  be  eontfidtcrd  only  aa  a  bvaacb  of  the 
fr«ni.bife.  1  lift*-  557.  And  that  where  the/  are  generally  namcdy  as  ia  the  la  Car.  ».  c.  ag* 
ivbich  givei  the  junfJklion  In  excife  maueri  to  jufticet  of  the  peace  refiding  neaj-  the  place  where 
the  forfeiture  ihlil  be  hiadr^  or  ofFeoce  committed,  they  hate  coacorrent  jurifdiAioo  at  their 
locality  may  chaAca  Co  b«*     Suangf  1154*    DougUi  555. 

f  But  dbubts  and  queftions  having  arifen,  touching  the  com* 
mitment  of  offenders  by  jufiices  of  the  peace  of  liberties  and 
corporations^  to  the  houfes  of  corredfion  of  counties,  ridings-, 
CM*  diviiions,  in  which  fuch  liberties  and  cofporationa  are 
fituate,  though  the  inhabitants  of  fuch  liberties  and  corpora* 
cions  contribute  to  the  maintenance  and  fupport  of  fuch  houfes 
of  corrediun :  It  is  enaAed  by  15  Geo.  a.  c.  24.  **  That  in 
^  ell  cafes  where  any  perfon  liable  by  law  to  be  committed 
^*  to  the  houAe  of  corredion,  ihail  be  apprehended  within  4iny 
**  liberty,  city,  or  town  corporate,  whofe  inhabitants  are 
^^  eoi^tfibuting  to  the  fupport  and  maintenance  of  the  houfe 
^  or  h.)ufes  of  corrcdion  in  the  county,  riding,  or  divifion, 
^*  ill  which  fuch  liberty,  city,  or  town  c^porate,  is  fituate  ; 
*^  ft  fliaU  and  may  be  lawful  for  f ht  juflices  of  die  peace  of 

••  fuch 
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''  recognizance ;  and  on  default  (b  4o  delnrer  over  the  far 
*^  the  perron  negle£bing  {hall  forfeit  to /i— And  in  cafe  i 
**  oiFence  for  which  fuch  offender  (hall  be  apprehended  a 
**  taken  in  any  other  county  or  place  (hall  not  be  bailable 
**  law  ;  or  fuch  offender  Ihall  not  give^bail  to  appear  as  aforef 
**  to  the  fatiafadioo  of  ihe  juftice  before  whom  fuch  offirm 
^*  (hall  be  brought  in  fuch  other  county  or  place;  then,  a 
*<  in  that  cafe,  the  perfon  apprehending  fuch  cinder  ft 
**  carry  and  convey  fuch  offender  before  one  of  the  juftices 
*^  the  peace  for  the  proper  county  or  place  where  fuch  offer 
^*  was  committed,  there  to  be  dealt  with  according  to  law. 
^<  No  profecuiion  (hall  be  brought  againft  the  juftice  for 
**  by  reafon  of  his  indorfing  fuch  warrant.  But  the  jufti< 
^*  who  originally  granted  the  warrant,  may  be  profecutcd 
«<  the  fame  manner  as  he  might  have  beeot  if  this  a£t  had  i 
**  been  made.*' 

LtiBKh.T.c5.      Si^.  30.    As  to  the  third  point,  viz*  What  commiffions 

B.  Goaiinir.  5.    this-kind  require  a  fpecial  fuit  to  the  king  (or  granting  of  thei 

,LeV.'ax9.       It  feems  agreed.  That  notwithftanding  all   fuch  commiffio 

Roll.  135.         niuft  be  in  the  king's  name,  as  hath  been  more  fully  (hew 

u.  Rajm,       chapter  5.  fedion  i.  yet  there  is  not  any  need  of  a  fpeci 

S^BttTA  8.         (uit  or  application  to,  or  warrant  from  the  king,  for  the  grar 

ing  of  them.     For  this  is  only  requifite  for  fuch  as  are  of 

particular  nature,  as  confiituting  the  mayor  of  fuch  a  tow 

and'  his  fucceflbrs,  perpetual Juftices  of  the  peace  within  the 

liberties,  &c.  which  commimons  are  neither  revocable  by  tl 

king,  nor  determinable  by  his  death,  as  the  common  con 

miffion  for  the  peace  is,  which  is  made  of  courfe  by  the  lo 

chancellor  according  to  his  difcretion* 

Crow.  1.9.  Stff,  31.     As  to  the  fourth  point,  viz.     How  far  juflic 

2H«le4S.        of  peace  have  power  to  proceed  on  indidments  not  taken  befo 

3  BiifB  aft,        themfelves,    it  is  certain.   That  fubfequent  juftices  of  pcai 

may  proceed  upon  indidments  taken  before  tneir  predeceilbr: 

,  but  this  (eems  chiefly  to  depend  upon  ii  Hen.  6,  c.  6.  whicl 

reciting  the  inconvenience  that  pleas  and  procefles  upon  \i 

di£lments  before  juftices  of  the  peace  had  often  been  difcor 

tinued  by  making  of  new  commiffions  of  the  peace,  to  tl 

greateft  lofs   of  the  king,  S(c.  ordains,  **  That   fuch  plea 

*<  fuits,  and  procefTes  before  juftices  of  the  peace,  fliall  not  \ 

*^  difcontinued  by  new  commiffions  of  the  peace,  but  ftand  i 

<*  force.     And  that  the  new  juftices,  after  that  they  have  th 

^*  records  of  the  fame  pleas  and  procefles  before  them,  ma 

<'  continue,  and  (inally  hear  and  determine  the  fame,  &c. 

Crom.  9.  And  this  is  farther  confirmed  by  i  Edw.  6.  c.  7.  f.  *.    Bii 

Sj3i.  i6tf*        it  is  certain  that  they  cannot  proceed  on  an  indidioient  takei 

before  a  coroner,  or  juftices  of  oyer  and  terminer,  or  gad 

delivery^  nor  deliver  perfona  fufpMcd  by  proclamatioo.    Bu 
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^^  valid  and  cSe<3uai  in  law  as  if  oae  of  the  faid  juflic 
«•  been  of  the  quorum^** 

Cpm.Pi|.45«       Sf^f,  33t    As  to  the  fixth  point,    vk.  What   aui 

juftices  of  peace  have  in  relation  to  felonies,  ic  is  obl^i 

That  fuch  of  the  faid  juftices  as  are  of  the  quorum  onl 

exprefsly   authorifed  to   inquire  of,  and   hear  and    detc 

felonies  and  crefpaiTes,  and  that  the  above-mentioaed  ft^c 

1 8  £dw.  3.  after  it  hath  ordained,  *^  That  fome  ^ttfon* 

*^  be  aifigned  keepers  of  the  peace  by  the  king's  commif 

faith  in  another  dillind^  claufe,  *<  7'bat  at  what  time  ncec 

<<  be,  the  faoie  (hall  be  a^gned  by  the  king's  qomoniilic 

<*  hear  and   deurmine  felonies  and   trefpai^s,  &c." 

whence  it  is  inferred.  That  juftices  of  peace  have  no  pov« 

f«)Crem.  tzo.  hear  and  (^^y  determine  felonies,  unlefs  they  be  authorifed 

5  P.  c.  53. 5S.  ^o  by  the  exprcfs  words  of  their  cooimiffion.    And  this  op 

lum.  i65.«o7.*s  farther  confirmed  by  the  authority  of  the  year  books    c 

ft  Ilik  43, 44.  2  Rich.  3.  c.  g.  o.  b.   and  12  Hen.  7.  c.  25.   a.  where 

{h)  B.  Wia.    is  adjudged.  That  a  artiorarl  to  reoiove  certain   indi<£)n 

Co.  ^Uxc,  SSI.   ^^^^^  before  juftices  of  peace  was  not  good,  becaufe  it  n^ 

them  only  juftices  of  peace^  without  adding  that  they  were 

affigned  to  hear  and  determine  felonies,  &c.     Yet  ic  fe 

That  it  may  probably  be  argued  for  the  contrary  opinion, 

the  fiatute  of  34  Edw.  3.  c,  1.  is  exprefs,  that  the   pei 

affigned  for  the  keeping  of  the  peace,  (hall  have  power  an 

other  things  to  hear  and  determine  felonies  and  trefpafles^ 

Co,  jac.  31.      And  this  feems  to  be  the  principal  ground  of  the  refolutioi 

Yelv.46.         the  cafe  of  Barna  and   Conflantiru^  whereiq  it  is  adjud 

py^f  V^'*     That  the  fetting  forth  of  an  indiftmcnt  in  a  dcclaratioi 

taken  before  juftices  of  peace,  being  alfo  affigned  tol^ear 

determine  felonies,  S^c.  was  welt  juftified  upon  oyer  of 

recor4t   wherein  it  was  entered  as  taken   before  juftices 

peace,  without  adding.  That  they  were  affigned  to  hear  j 

determine  felonies,  &c.     And  as  ro  the  authority  of  Staunj 

and  HaUy  it  may  be  anfwered,  That  their  opinion  is  expre 

grounded  on  the  wording  of  tbe  ftatute  of  18  Edw.  3.     A 

it  does  not  appear  that  they  coniidered  the  purport  of  34  Ec 

3.     As  to  the  authority  of  2  Rich.  3.  c.  ^  it  osay   be  i 

fwered,   That  the  certiorari  therein  mentioned,  was  for  1 

•  removal  of  an  indidment  for  counterfeiting  coin^  and  that  ( 

power  of  juftices  of  peace  to  take  fuch  an  indicimem,  depei 

wholly  upon  the  ftatute  of  3  Hei^.  5.  c.  7^  whereby  it  is  i 

'    a£led,  *^  That  the  juAices  of  pe;^c^  throughout   the  reali 

*'  iball  have  power  by  the  king*s  commil^posi  to  inquire  oft 

<«  faid  offence."    And  as  to  what  is  faid  in  %z  Hen.  7.  c.  2 

it  may  be  anfwered.  That  the  certiorari  therein  mention 

was  to  remove  c<;nain  indidments,  but  it  doth^not  appear  fro 

|be  book,  what  tbofe  indidijiiems  were^  fa  that  it  is  poffib 

tii< 
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Dalt.c.  90.112.  perfoo  to  be  apprehended  for  any  fuch  o(&nce.      And 

s^***  opinion  both  of  Daltom  and  Sir  Mattbeiv   Hale^    Ti 

a*H«kNM.'       }uftice  may  take  the  examination  of  the  perfon  ta  appn 

1  Kale  380.      and  the  information  of  all  thofe  w^o  can   give    mater 

dence  againft  biro,  and  put  the  fame  in  writing;  and  a 

over  fuch  who  are  able  to  give  any  fuch  evidence  to  th 

bench,  or  gaol-delivery  ;   and  certify  his  .  proceedings 

fame  court  to  which  he  ihall  bind  over  fuch   informers. 

this  opinion  feems  to  be  aereeable  to.conftant  praAifce^  efj 

fmce  the  ftatutes.of   1  &  2  Ph.  and  Mary,  c*   ij.  and 

Ph.  and  Mary,  c.  lo.  which,  direding  jufiices   of  p< 

proceed  in  this  manner  againft  perfons  brought  before 

for  felony,  feero  to  give  them  a'difcretionary  power  i 

ceediog  in  like  manner  againft  perfons  accufed  of  the 

mentioned  offences* 

Sea.  35.  Alfo  by  3  Hen.  5.  c.  7.  «*  Juftices  of 
*^  {ball  have  power  by  the  king's  commiffions  to  inqi 
**  counterfeiting,  clipping,  waflling,  and  other  ifalfity  c 
<*  ney  of  the  land,  and  thereupon  to  make  proeefs  by 

only,  againft  thofe  who  before  them  (hall  be  thereof  indi 

S$a.  36.  And  by  5  Eliz.  c.  1.  fed*  3.  <«  Jufti< 
peace  may  inauire  of  the  offence  of  maintainiqg  the 
**  power,  and  mall  certify  every  prefentment  made 
*<  them  of  any  fuch  offence,  into  the  king's  beocb»  1 
**  forty  days  after  it  ihall  be  made,  &f«" 

i'LeoB.ij9.  SiH.  2l*  Andby23Edw.  1.  fcft.  8.  •♦  They  roa; 
*'  quire  of  all  offences  againft  that  ad,  or  againft  the  a^ 
**  the  f^rft,  fifth,  or  thirteenth  years  of  the  faid  queen's  1 
**  touching  acknowledging  of  the  king's  fupreme  govern 
**  in  caufes  ecdefiaftical,  or  other  matters  touching  the  fe 
**  of  God,  or  coming  to  church,  or  eftabltflsment  of  true 
*<  gion  in  this  realm,  within  one  year  and  a  day  after  every 
**  offence  committed.'* 

VidejBurn*!        Si3.  38.     As  to  the  eighth  point,  viz.     What  auth 
juiifice  >7fn^   juftices  c^pcacc  have  in  relation  to  inferior  offences.     It  w 
fitiej!)nUe  o7'  ^  endlefs  to  enumerate  all  the  offences  within  their  juril 
the  peace,  in      tion.  Concerning  which  there  have  been  fuch  great  numbei 
r  f'*^**  *'Iff '^*   ftatutcs  i  and  therefore  I  (hall  content  myfelf  in  this  place  \ 
•Vtreiited  or^'  obferving,  that  by  the  above  mentioned  fiatutes  of  34  Edm, 
•tUrie  and       c.  I.    and  alfo  by  the  exprefs  words  of  their  commiflion,  1 
liicccffivtijr.       ,fg  impowered  to  hear  and  determine  all  trefpaflest  which 
word  of  a  very  general  extent,  and  in  a  large  fenfe  not  0 
comprehends  all  inferior  offences,  which  are  properly  and  dirci 
againft  the  peace,  as  affaults  and  batteries,  and  fuch  like, 
alio  all  others  which    are   fo  only  by  conftru&ion  i  as 
C#}<  MQ6.ii%  breaches  of  the  law  in  general  are  (a)  faid  to  be*     Yet  it  hi 
been  of  l»te  feKlcd,  that  juftices  of  peace  have  no  jurifdidi 
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jMft.  rf.  '^  ivirbtbc defendant iitliich  a£^ion^  or  the  pl«tnrtiFbecotiieaoli* 
Str»iire49,974*  *<  fuit^or  fuiFer  a  dircontinuahce^  in  every  fuch  cafe  the  juftices 
firft^ 'cert's^,  **  **^  j«ft«ce,  o^fuch  Other  judge  before  whom  the  faid  matted 
that  the  defend-  *'  Aall  bc  tried,  (ball  allow  to  the  defendant  hia  double  co^a  {d). 

ant  afled  by  vif- 

toe  el-  rearon  of  hit  office.  DougTai  307,  30S.  VnUft,  in  the  cafe  of  a  fpecia]  verdi^,  it  fo  appear^ 
hy  the  h&^  fotin^  i  for  doable  coila  do  not  entirely  depefld  u|u>a  the  certificate  of  the  judge,  Rao  ^m 
Pickint.    M.  23  Geo.  3.  « 

« 

4Tnft.  t74«  t  5/^.  4l.    And  it  is  further  enaded  by  21  Jac.  r»  C.  ii# 

I  inft.  »83.  (which  extends  the  above  adt  to  churchwardens  and  overfeers  of 
ii'cSi?."  the  .poor),  "  That  the  faid  fuii  {hall  beJaid  within  the  county 
^*  where  the  trefpafs  or  fad  (hall  be  done  and  committed,  and 
'*  not  elfewhere  ;  and  that  upon  the  trial,  if  the  plaintiiF.  (bail 
*^  not  prove  to  the  jury  that  it  was  (b  dooe  and  committed^ 
**  the  jury  (ball  find  the  defendant  not  guiltv,  virithout  having 
«*  any  regard  or  refped  to  any  evidence  givta  bjr  the  plaintiff 
«'  touching  the  caufe  of  adion  (8)/' 

(t)  No  afi'ion  of  trefpaff  will  He  agaioft  ]u(iicet  onalctng  a  warrant  of  diftrefii  upon  a  pooH  rate  If  it 

hai  never  been  appealed  from;  nor  upon  the  warrant  if  not  void  ahinitiii  for  the  joftices  cannot 

ht  trefpaflers  by  what  the  officers  aft^i^ards  do.     i  Burr;  5St-*587.     Bot  if  a  joftiec  iommtt  otft 

.conviaioo,  for  oon-payibent  of  the  penalty,  without  attempting  to  diJUraia  for  it.  aa  adioo  will  li^ 

•gaiuft  him,  i  Strange  7x1. 

On  t&]tmt  t  ^'^*  42*    ^^^  1^  ^^  further  6naA^d  by  24  G^o.  s.  c.  44; 

againfi  jufticei  <^  That  no  writ  fli&ll  be  fued  out  ag.jinfl-,  nor  any  copy  of  any 
the,  are  obliged  c4  procefs,  at  the  fuit  of  a  fubjea,  (hall  be  fcrved  on  any  jufticc 

toibewthere-    -,      r  -u  r  ^i.*        l     l-       j  •       ».  ''»  ^ 

gularity  of  their      of  thc  peacc  for  any  thing  by  him  done  in  the  execution  of 

convidiont  And  <*  his  office,  until  notice  in  writing  of  fuch  intended  writ  or 

"^V^theTdxtt-* "  P^^^^^  '^^H  ^'^ve  been  delivered  to  him  or  left  at  the  ufual 

wentiopon  "'  **  p'*ce  of  his  abode,  by  thc  attorney  or  agent  for  the  party 

which  the  con*  «<  who  intends  to  fue  or  caufe  the  faitie  to  be  fued  out  or 

^r^*nded*rn  ft   "  ftrvcd,  at  Icaft  one  calendar  month  before  the  fuing  oat  or 

Se^roduceTand  *^  fcrving  the  fame ;    in  which  notice  (hall  be  clearly  and  ex* 

Ifoved  ib  court.  <c  plicitly  contained  the  caufe  of   aAion  which   fuch  |larty 

aStraogayiz.  <c  bath,  or  claimeth  to  <bave  againfi  fuch  jti(tice  of  tbe^aceg 

**  on  the  back  of  which  notice  (hall  be  indorfed  the  name  of 

^*  fuch  attorney  or  agent,  together  with  the  plaoe  of  his  abcdcs 

^'  who  (ball  be  intitled  to  have  the  fee  of  twenty  (hillinga  for 

*'  the  preparing  and  ferving  fuch  notice,  and  no  more/' 

/tv.  B.  By  go         t  Sf£I.  43*  And  it  is  further  enaAed  by  the  faid  ftatute,  par.  z« 

Ceo.  1.  c.  14.    <«  That  it  (hall  and  may  be  lawful  to  and  for  fuch  juftioe  of 

£.%y  tbitclaufe  (c  ^^^  peacc,  at  any  time  within  one  calendar  month  after  fuch 

}!Ai'cff''aaing    "  noiice  given  as  aforefaid^  to  tender  anKods  10  the  party 

under  that  aa,  «<  complaining,  or  to  hia  or  her  agent  or  attorneys  and^   In 

<<  cafe  the  fame  is  not  accepted,  to  plead  fuch  tender  in  bsv 

**  to  any  adiion  to  be  brought  againft  him,  grounded  on  fuch 

*'  writ  or  procefs,  together  with  the  plea  of  not  guilty^  and 

<«  any  other  plca^  wid^  thie  leave  of  tbe  courts  and  If  upoga 
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*iflac  joined  thereon  the   jury  Aati  find  th^  amendt  (6  tt*n-  DqogUtjoy. 

*dered  to  hare  been   fufficient,   then  they  thall  give  a  verdict 

•*  fer the  defendant ;    and  in  fuch  cafe,  or  in  cafe  the  plaintiff 

^  fliall  become  nonfuit,  or  fhall  difcontinue  his  or  her  a£lion, 

"or in  cafe  judgment    fliall  be  given  for  fuch  defendant  o^ 

**  defendants  upon  demurrer,  fuch  juftice  (ball  be  entitled  to 

"  the  like  co(!s  as  he  ^irould  have  been  entitled  unto,  in  cafe 

*  he  had  pleaded  the  g;eneral  iiTue  only ;  and  if  upon  ifltie  fo 
^joined  the  jury  fhall  find  that  no  amends  were  tendered,  of 
**  that  the  fatne  were  not  fufficient,  and  alfo  againft  the  de* 
**  fendant  or  defendants  or  fuch  other  plea  or  pleas,  then  they 

*  (hail  give  a  verdi<ft    for  the  plaintiff  and  fuch  damages  as 

^  they  fiall  think  proper,  whieb  he  or  (he  fliall  recover  to- 

'*  gether  with  his  or  her  cofts  of  fuit. — But  no  fuch  plaintiff 

**  fiiaW  recover   any   verdid  agatnfl  fuch  juftice  in  any  cafe 

^  nbeit  the  a^ton  fliall  be  g;rounded  on  any  aA  of  the  defend- 

^  ant,  as  juftice  of   the  peace,  unlefs  it  is  proved  upon  the 

*'  trial  of  fuch  adton»  that  fuch  notice  was  given  as  aforefaid  | 

**  but  in  default  thereof  foch  juftice  fliall  recover  a  verdift  and 

<"  cofts  as  aforefaid/*  ^ 

t  SiO,  44*     And  it  is  further  enaded  by  the  faid  ftatute,  (9)  But  it  muft 
par,  4  and  5.  *«  That  in  cafe  fuch  juftice  fliall  neglea  to  tender  Jjf^jj^ 

**  any  amends,  or  fliall  have  tendered  infufficient  amends,  be-  for  foneching 

*^  fore  the  adion  brought,  it  fliall  and  may  be  lawful  for  him,  done  u  the  esc* 

«  by  leave  of  the  court  where  fuch  aflion  fliall  depend,  at  any  T^^ifL^^h^ 

^  time  before  iflTue  joined  to  pay  into  court  fuch  fum  of  money  coan  will  fix  & 

••  as  be  fliall  fee  lit  (9)  ;  whereupon  fuch  proceedings,  orders,  time  for  him  t© 

«•  ssd  judgments  fliall  be  had,  made,  and  given  in  and  by  fuch  jj^tr  uplm  th? 

*^  courts   as  in  other  afiions  where  the  defendant  is  allowed  produaton  of 

•*  to  pay  money  into  court. — And  no  evidence  fliall  be  per-  the  notice  irf"!*. 

•*  nittedto  be  given  by  the  plaintiff  on  the  trial  of  any  fuch  ac-  eot?»  BU*!*" 

^  tjon  as  aforefaid^  of  any  caufe  of  a£iion,  except  fuch  as  is  %$$* 

**  oootained  in  the  notice  hereby  direded  to  be  given." 

Cro.  Car,  394* 

t  Se^.  45.    And  it  is  alfo  farther  enaAed  by  par.  6.  **  That  to  Co.  76. 
•*  no  aaion  fliall  be  brought  againft  any  conftable,  hcadbo- jy^^l'^i: '•^•7. 
^  rofrgh  or  other  officer,  or  agamft  any  perfon-  or  perfons  acT>  peace  makei  a 
**  tog  by  his  order  and  in  his  aid,  for  any  thing  done  in  obedi-  warrant  in  a 
*•  ence  to  any  warrant  under  the  hand  or  fcal  of  any  juftice  of  *{^?  Tout*©* 
^  the  peace,  until  demand  bath  been  made  or  left  at  the  ufual  m!  jonfdi£Hon, 
**  place  of  hfs  abode,  by  the  party  or  parties  intending  to  bring  f"ch  warrant  i» 
Z  <■«**.  «aioo,  or  by  his,  her,  or  their  attorney  or  agent,  in  -S"!:." 
^  writing,  ugned  by  the  party  demandmg  the  fame«  of  the  1  strange  711. 
••  perafal  and  copy  of  fuch  warrant,  and  the  fame  hath  been  Wood  b.  i.e.  y. 
••  refbfed  or  negkacd  for  the  fpace  of  fix  days  after  fuch  de-  J„*t"fX  jur?' 
^  osand ;  and  in  cafe  after  foch  demand  and  compliance  there-  tice  exceed  hia 
••  with,  by  ftiewingthe  faid  warrant  to,  and  permitting  a  copy  «utHority  in 
••  to  betaken  thereof  by  the  party  demanding  the  fame,  any  fa" "y«  *hc "f. 
**  wOha  fliail  be  brought  againft  fuch  conftable^  headboron^h  ficermudexe- 
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iodemaiM  for  «  fNT  othcr  officcr,  OT  ^inft  fuch  pcrfon  or  pcrfeos  ading  in  his 
c^'s^!^^  '<  aid  for  any  fach  caiife  at  aforefaid,  without  making  the  juf- 
Co.^a.  '         **  tice  or  juftices  who  figned  or  f^lcd  the  faid  warrant deCead* 

ant  or  defendanlSi  that  on  producing  or  proving  loch  war* 
rant  at  the  trial  of  fuch  adion,  the  jury  (hall  giva  their  ver- 
*^  i\€t  for  the  defendant  or  defcndantsi  ootwithftanding  any 
defed  of  jurifdidion  in  fuch  jufticc  or  juftice^^  ^nd  if  iiich 
a<3ion  be  brought  jointly  agaiofb  fuch  jufiice  or  juftices^ 
**  and  alfo  againft  fuch  conftable,  beadborough,  or  other  officer^ 
**  or  perfon  or  perfons  ading  in  his  or  their  aid  as  aforefaid, 
**  th^n,  on  proof  of  fuch  warrant,  the  jury  Ih^U  find  for 
'<  fuch  conftable,  headborough,  or  other  oflkcir,  aad  for 
*^  fuch  perfon  or  perfons  fo  a^ing  as  aforefaid,  not  with- 
'*  ftanding  fuch  dtkSt  of  jurifdidion  as  aforefaid ;  and  if 
*<  the  yerdiA  fliatl  be  given  againft  the  juftice  or  juflices, 
<*  that  in  fuch  cafe  the  plaintiiF  or  plaintiffs  (hall  recover  his, 
**  her,  or  their  cofts  againft  hini  or  them,  to  be  taxed  in  fuch 
*^  manner  by  the  proper  officer  as  to  include  fuch  cofts. as  fuch 
*^  plaintiff  or  plaintiffs  are  liable  to  pay  fuch  defeodant  or  do* 
**  fendants  for  whom  fuch  verdid  (hall  be  found  at  aforefaid." 

syeiitrit4$.  t  &^*'46«  But  it  is  provided  by  par.  7.  **  That  where  the 
m'V*  **' o'***'  **  plaintiff  in  any  fuch  adion  againft  any  juftice  of  the  peace, 
K  ,%t    99.  CI  ^^11  ^^ij^  ^  verdid,  in  cafe  the  judge  before  whom  the  caufe 

<*  (hall  be  tried*  fliall  in  open  court  certify  00  the  back  of  the 
*'  record,  that  the  injury  for  which  fuch  a&ion  was  brouglit^  was 
<*  wilfully  and  midicioufly  committed,  the  plaintiff  (balTbe  in^ 
**  titled  to  have  and  receive  double  cofts  of  fuat>>  -And  no 
**  a&ion  (ball  be  brought  unlefs  commenced  within  Hx  calen* 
* «  dar  months  after  the  a&'  commitied.'* 

• 

t  &/7.  47*  It  is  alfo  enafied  by  18  Geo.  3.  c.i  9.  **  That  where 
^'  any  complaint  fiiall  be  made  before  any  juftice  of  the  peace, 
**  and  any  warrant  or  fummons  fhali  iffue  in  confeqtiience  of  fuch 
'*  complaint,  it  (hall  be  lawful  to  zhi  for  any  jiiftice  o^  juftices 
**  df  the  peace  who  ihail  have  heard  and  determined  the  matter 
**'of  the  faid  complaint,  to  award  fuch  cofts  to  be  paid  by  either 
**  of  the  parties,  and  in  manner  and  form  as  to  him  or  them 
**  (hail  fecm  fit,  to  the  t^arty  injured  $  and  if  they  flult  not  pay 
«*  down  .or  give  (atisfadory  fecurity  So^  the  (apie,  the  faid  juf- 
<^  tice. or  juftices  (hall,  by  warrant  uisdcr  hand  ainl  feal»  levy 
*'  theiaid  (gfn  or  fums  by  diftrefs  and  fahr,  and  wbei^  goods 
«*  and  chattels  of  fuch  perfon  cannot  be  foundu  ihall  cogimit , 
**  fuch  perfon  to  the  houfe  of  correAion  for  the  coun.^y,or  place  { 
<^  where  fuch  perfon  (hall  refide,  there  to  be  l^pt  .loJiard 
**  labour  not  exceeding  one  monibi  aor  lefs  thaia  ten  daya,  or 
^  until  fuch  fum  or  fums  of  mo«^»  together  with  thf  i^xgeocea 
**  of  the  commitmeot,  be  fidl  paid/' 

t  But  it  is  provided  by  the  (aid  ftatute,  «<  Tf»t  ujpoit  the 
"  conviction  of  any  perfon  or  perfons^  upon  any  penal  ftatuie 

«*   where 


66  OP  THE  COURT  Of  SESSIONS      fik.  2« 

2  Hate  41.  Siff.  $1.    And  it  is  faid.  That  fack  a  precept  bjr  any  two 

Lim .  b  4  e.  I,  fu^j,  jufticca,  cannot  be  fupcrfcdcd  by  any  of  ibeic  fellows,  but 
only  by  writ  out  of  chancery. 

Vide  4  Burn  ^^^-  5^*     ^^  I'  ^^'^9  That  fttch  jufticcs  may  hold  iuch  a  ief* 

i8i.  fion  without  any  fuch  ruaimons(i),  which  feems  tpbe  a  well* 

Lanb«  380*      grounded  opinion^  as  to  their  pfoceediog-  on  indu^menta  before 

taken  before  themlclvcs  or  others,  or  oa  other  particular. ooca« 

fionsy  for  which  there  is  no  need  either  for  the  aiteodaiice.of  the 

grand  jurors,  or  officers^  £«f^. 

(1)  Mr.  Burn  is  of  o,  inion^  thtt  a  foromont  11  nof,  imtifpenftbt^,  ncceflAry.;  and  that  if «  fuiBciest 
namber  or  juflicec  do  not  a|.pear|  thofe  }oftic«t  who  do  appeir  may  aejourn  the  lielfioat  x%  aay  fvtttre 
anil  convenient  day  within  the  period  of  Che  twelve  following  weekly  4  BvTfi  191*  19  ViMr  \^» 
mad  itroe  cheit  precept  to  the  fiirriff  for  rbat  pvrpoGl  accordirgly,  4  Born  tyS.  B*it  a  }uAic««  ifail 
attradance  U  Dcccflary,  is  liable  to  aa  information  for  voluntary  abiieoce.  Strange  %  i. 

Vide  4  Bora  5/^.  ^ j.    As  to  the  fecond  point,  vi%*  What  perfons  ar« 

I^com.  Dig.  bound  to  give  their  attendance  at  the  cottrt  of  feffions,  there  is 
153 1^-  4*  *  no  doubt  but  that  the  iheriiF  (who  is,  bound  bptti  to  return  bis 
For  the  mode  of  precept,  and  alfo  to  take. the  charge.  of.aH  the  pnfoncrs  «|rho  iball 
LX'o^^dc'4  ^^  committed  to  him),  and  alfo  all  conftables  of  hundreds,  who 
Burn  1S5  to  are  to  make  their  prq/etUmencs  riequired  by  fpvera^  ftatutes  (as 
i9i.&Cro.cir.  ^yj^j  ^f  \^y^^  and  cry,  and  thofe  relating  to  highways  and  ^^ 
La!"b*4c*2/^*  hoofes,  tt'f.),  and  alfo  all  bailiffs  of  franchifcs,  and  ^1}  perfons 
D  It.  ch.  185.  returned  on  a  jury,  and  the  {a)  keeper  of  the  houfe  of  correc- 
^r  v^*  h'ft  *  ^*^"*  ^^'  ^^^  bound  to  attend  on  every  fuch  fummons  as  is  above 
ar.d  b'"'.  c.  78*.  nientioned  ;  on  pain  of  being  amerced  for  their  default  at  the 
f.  %%.  and  c.  yi.  difcretion  of  the  court,  &f. 

f  45 

(tf j  yjacx.  C.4.  ^  ^^.  54.  It  is  ena&ed  by  22  Geo.  2«  c.  46^  f.  la*  ^*  TbajT 
^*  no  perfon  whatfoever  (hall. a£kvas. folic; tQi;^  attoracjl,  orag$nt« 
'*  or  fue  out  any  procefs  at  any  general  or  quarter  fe^ffioD^of  the 
^'  peace  for  any  county  or  place  within  this  kingdom,  either  with 
'^  refped  to  matters  of  a  criminal  or  civil  naxucCp  unUfs  fuch 
*^  perfon  fnall  have  been  admitied  an^  coatinucd  an  attprqey  of 
*<  one  of  his  M^fiy'4  courts  of  record  a(  VVe^auAflcr^  and 
**  duly  enrolled  purfuaiit  to  a  Geo.  2.  c.  •;  or  fuch.  other 
<<  laws  as  may  relate  thereto,  upon  a  pexiaUy  of  fifty  .pounds,  to 
*<  be  recovered  by  ai^iqf  of  debt,  bill,  plaint^  or  iofioro^ati on, 
•*  in  any  of  the  courts  of  record  at  Weftminfter,  by  any  perfon 
•*  or  perfons  who  Ihall  fuc  for  the  fame  within  tive I ve' months 
**  after  the  offence  committed,  with  ticble  cofts  of  fuic,** 

t  5'<^-  5S*  And  it  is  farther  enafted,  *«  That  if  any  attarney 
**  or  artornies  (hall  permit  and  fuffer  any  perftm  or  perCbns  wbat- 
*^  foever,  not  being  admitted  and  in  rolled  as  afore^i<)^  to  make 
**  ufe  of  his  or  their  name  or  names  reipe^ively,  ia  the  courta 
*^  of  general  or  quarter  felons  afordaid,  he  ihall  be  liable  to 
*<'a  like  penalty  of  fifty  pounds,  to  be.  recoveredM|^  maiuief 
«'  aforefaid.    But  this  ihall  not  deprive  the  attornUt  of  the 

^*  dutchy 
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Comb.  449.      tioned  ftatute,  jufticcs  of  the  peace  arc  authorifed  to  bold 

c-rth.  ai2.       Qfiencr  than  at  the  tiir.cs  therein  fpccififcd,  if  need  be^  may  be 

Lut.  911.         properly  called  general  fcffions ;  and  that  tbofe  holdeo  on  t 

fpecial  occafion  for  the  execution  of  feme  particular  branch  of 

their  authority  may  properly  be  called  fpccial  feffions. 

Orrtlceet  »t  the  fefliom  fhall  be  proferutcil  by  prefentmenT,  infotmtiion,  or  indianent,  4  Cofi^t 
Dig  1 45.  And  when  the  jtiflicw  are  once  legally  convened,  ihey  cannot  aajouin  any  matter  dcpefid. 
ini  before  them  witboot  expreftly  adjooriiinf  the  feilions  alfo,  P.  R-  H,  8c.  which  adjournment 
ghuft  fliew  when  the  orifinal  feflioni  commemed,  SiTsnge  831.  865.  j  hot  there  ia  no  oecefity  to  fcf 
rut  all  the  particular  adjoornroentf,  Andr.  lol.  j  yet  where  they  tffue  a  warrant  for  inking  any  one, 
it  moft  be  Aewn  thai  the  feffiont  continued  by  adjournment  till  the  ttkinf,  %  Le?.  «if .  Neither 
can  the  juaicei  refer  any  fubjea  of  their  enquiry  to  the  determination  of  the  Judgea  of  affize,  onlefl 
the  pa.tiet  coofent  to  the  reference,  L.  Mansfield,  4  Burn  1S4.  for  they  are  bound  to  make  a  final 
judgment  themfelm,  B.  R.  H.  Si.  So  alfo  when  they  proceed  opon  indidmeatp,  at  «  coort  of  re- 
crrd  at  common  law,  their  proceeding!  moft  contain  the  formal  and  legular  conlinuancef,  B.  R.  H. 
-Q  for  the  court  of  quarter  fefliooi  once  dropped  cannot  be  refaired^  %  Strange  iiA). :  IHit  in  ordert 
ta IS  ftrianefi  ii  not  nectffiry,  Andr.  101.  Upon  appeiU,  iheir  difcretion  ii  €o<:xten^ve.with  that  of 
tf.e  two  jufticei,  and  they  need  not  gWe  the  reafont  opon  which  their  opntcn  it  founded,  i  Borf.  145. 
a  Salk  477.  »  Sef-  C«^-  »7^«  S"*  **»«  feflioni  being  confidered  ai  one  day,  they  may  alter  their  jud^ 
rt«m8  during  the  continuance  of  it,a  Salk.  606.  If  they  refofe  to  do  what  their  duty  tequiret^they  may^ 
be  compelled  bv  mttmiamut,  Saycr  138.  %  Sef.  Caf.  193  ;  but  they  are  not  obliged  to  proceed  after 
their  jurifdiaioi  ia  lepealed  by  •&  of  parliairent, although  fully  attached  before,  3  Borr.  1457  ;  and 
where  ihey  hate  not  an  original  juriidiaion,  the  confenl  of  partiea  cannot  give  ii  to  them,  ft  Butf. 
74^.  Strange  143.  4?,  442. —Whether  the  jufticei  in  ftfflons  art  obliged  to  reeeive  a  biJI  of  ex- 
ceptions in  criminal  cafci,  not  capital,  vide  B.  R.  H.  itfg. 


Vdc4jEii«.        f  Se^.  59.    It  is  enafled  by  8  and  9  Will.  3.  c.  30,  f.  3. 
^/*  9  **  That  the  quarter  feffions,  upon  any  appeal  concerning  the 

1.  6?"'**'^  **  fettlertient  of  any  poor  pcrfon,  or  upon  proof  of  notice  of 
*'  any  fuch  appeal,  though  not  afterwards  profccuted,  iball 
^*  award  and  order  ftich  cofts  and  charges,  as  they  think  rea* 
*<  fonable  to  be  paid  by  thofe  againil  whom  fuch  appeal  fliall 
•<  be  determined,  or  by  the  perfon  who  gave  the  notice  as 
**  aforefaid  ;  and  if  fuch  perfon  Jive  without  the  jurifdidion  of 
«*  the  court,  every  jufticc  where  fuch  perfon  (hall  inhabit,  upon 
«*  reqjjeft,  and  a  copy  of  the  order  produced  and  proved  upon 
<<  oath,  by  warrant  under  his  hand  and  feal,  {hall  caufe  the 
•*  Lme  to  be  levied  by  diftrefs,  and  if  00  diltrcfa,  commit  the 
•«  party  for  twenty  days." 

<^Comm.  i5sr.  J^  SeSf,  60.  Alfo  it  is  cnafted  by  the  faid  ftatute,  par.  6. 
*^  That  the  appeal  againft  any  order  for  the  removal  of  any 
**  poor  perfon  from  out  of  any  parift,  townfhip,  or  place,  Ihall 
^  •*  be  had,  profecuted,  and  determined  at  the  general  or  <juar- 
«*  ter  feffions  for  the  county,  for  the  pUce  from  whence  fuch 
"  rcipoval  fliall  lie,  and  not  clfewhcre." 


h^ve  the  deter-«i  judgmcnis  Or  Orders  givcn  or  made  by  any  ju(f ices  of  the 
miaationof  ap-.t  peace,  fuch  juftices  fo  afl'embkd  at  any  general  or  quarter 

peatt  about  the        r  ^     '      „     .J  ,    ^,  u        l         -.       •      j    r  . 

poor,  and  not     "  fcffions  fhall,  and  they  are  hereby  required   from   time  to 
*b-  fouft.y  fkf.  c«  finie,  within  ihcir  refpcdlive  jurifdiflion,  u^on  all  and  every 
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CHAPTER    THE    NINTH^ 
OF   THB  COURT  or  the  COR  ON 

(s)  •  Tfift.  St.  ^^OR  O  N  E  R  S  arc  (a)  ancient  officers  by  the  ca 
He'i.*;S.?'V^  fo(^)  called,  bptaufc  they  deal  principally  ^Ariil 
aniqtiity  with  of  the  crown,  and  (e)  wereuf  old  time  the  principal 
the  Acnfl;  ^  fQ^j  Qf  {|j^  peace  within  their  county ;  and  there  J 
wtth  Mm  to  t^*  "^  3  certain  number  of  them  m  every  county  ;  in 
keep  tbe  peace  more,  in  Others  lefs,  according  a3  the  ufage  hath  beer 

vhcb  the  earit 

gave  op  the  watdfhlp  of  fhe  county.     Mirror  c  r.  f  |     r  Comin.   347.     (^)  4  In 
S  U^.  31.     f<)  C.  8.  f.  |.     (dj  F.  N.  B.  397,    410ft.  73.  »;«•    »  *«*•  «75*      » 
X  Comin.  346.    4  Coffin).  40^*    a  Hale  53. 

COROMERS  wc  of  tf^^M   kin^a.     i    Bv  «irtoe  of  an  office.     %.  %j  charter  or  < 
\m  By  ele^^ion.      I.  Tb^lord  chief  juAice  of  t|)e  king's  bench  ii,  by  virtue  of  his  o/Hci 
coroner  in  i^e  1tin|Ldotn,  and  ortay,  if  he  plcafei,  eaercife  the  jurisdiction  of  corooer  10 
the  realm.     %.  The  lord  mayor  of  |«onUpo  is,  by  tb  «rtcr  of  18  Edw.  4,  coronsr  of  Lon 
biibop  of  Ely  alfo  hath  power  to  m»ke  C'roncri,  br  the  charter  of  Hrr.ry  7.  and   there  4 
of  part'colar  io'di  of  franchifes   and   libfrtiea,^.  wh*t^  by  charter|  have   power  to  create 
Csroners,  or  to  be  coroners  themfdves,  efpecially  the  junfdiAion  of  th?  admiralty  and 
3*  The  leneral  coronrrs  of  coun  ies  elected  by  virtue  of  ftatqte  W^ftmiAfler  tbe  6t^^  i 
a8  £dv«  |.  c  6.    1  Hal^  52.    4  Rep.  57.     1  Coinm.  348. 

Before  T  come  to  the  particular  ^onfideration  of  the 
and  authority,  it  may  not  be  improper  to  prpmife  the  1 
ing  particulars  ;*-Firft,    What   perfons  are  qualifiet) 
coroners. — Secondly,  In  what  manner  they  are  to  be  ph 
their  office. — Thirdly,  How  they  qiay  be  difcbargjed. 


Se£l.  2*  As  to  the  firft  point,  it  is  enafied  by  the  Oati 
Weftminfter  i.  c.  10.  in  the  following  word^,  <'  ^oraj 
f<  as  mean  perfons  and  indifcrect,  pow  of  late  afc  comr 
«*  cbofen  to  the  office  of  coroners^  where  it  ii  requifit 
•*  perfons  honeft,  loyal  and  wife,  flial)  occupy  furJi  d 
<*  It  is  provided.  That  through  all  Aires  fu$cient  men 
«*  be  chofen  to  be  coroners  of  the  nioft  loyal  and  molt 
•f  knights,  which  knoWt  will*  and  may  bcA  attend  1 
**  fuch  offices,  and  which  lawfully  (ball  attach  and  pn 
«^  pleas  of  the  crown." 

Siff.  3*    It  is  obfervable.  That  this  flatute  feems  e^prt 

to  require,  that  none  under  the  degree  of  knighthood  fiia!] 

chofen  a  coroner,  and  that  the  ftatute  of  Merton,  phaprer 

third,  which  was  made  near  for^  yeafs  before,  feems  to  A 

i|  Aft  f.        pofe,  That  all  coroners  were  knights.    And  k  is  father  i 

j2r**,  JL^'*      markable,  that  in  the  writ  A  c^r^atart  iw«w»A,  jt  is  me 

VaNtiuVia    tioncd  as  a  fufficienc  caufe  fpr  the  difcbargf  of  a corqnfr^  th 
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(«)  1  (nil.  174^  ^    Si^,  8.    {a)  And  inafmucb  at  be  ii  cboren  by  th^  coui 
]^&9k  .c        he  be  infufficiefit,  and  not  able  to  aofwer  fuch  fines  ^^ 

duties  in  refpeA  of  his  o^ce,  «s  hc  ought,  the  county, 

fupcrior»  (ball  anfwer  for  him* 

Siff^  9«    And  it  10  enafied  by  18  Edw.  3.  c.  (.  \ 

*'  ail  coroners  of  the  cpunties  fliall  be  chofen  in  t 

^^  counties  by  the  commons  of  the  faipe  counties,  of  t 

^*  meet  and  lawful  people,  that  fluU  be  found  in  tl 

7  f <  counties,  to  execute  the  fatd  offi^ :  Saved  a\way 

**  king  and  other  lords,  who  pught  tp  Qal^e  f\ich  < 

<*  their  feigniories  and  fmnchircs/' 

y.  K.  B.  164.       StSi.  KO9    From  this  ftatute  the  two  following  poiu 

S.  P.  C.  49.      fervablc.     Firft,  That  all  fuch  ele^ions  ar^  appointc 

be  made  b^  the  commons  of  the  counties,  without  ir 

W*'"*-99«    frceholdesB;  and  yet  inaftnuch  as  tbe  faid  ftatute  w' 

^  sai-J  ggymancc  of  the  common  law,  and  (♦)  none  but  free 

fuitors  to  the  county-court,  and  that  ufage  hath  a\ 

both  before  and  fince  the  faid  ftatute,  for  fuch  only 

is  certaiHi  that  nonf  but  freeholders  have  a  voice  ; 

eledion* 

itHM  |9, 54.  5r^«  II.  Secondly,  That  it  is  clearly  fuppofe< 
f^«  1.11.114.  flatute,  that  not  only  the  king,  but  alio  other  lor 
franchife  of  making  coroners.  From  whence  it  i 
able  to  infer.  That  the  king  may  lawfully  claim  ( 
by  prcfcription,  and  that  other  lords  may  claim  it  \ 
the  crown  (^ ),  but  it  is  a  privilege  of  fo  high  a  na 
ft)V\u  DOM     fuhjedl  can  well  intitle  himfelf  to  it  by  prefcriptioi 

Ittg.  177.  Si^-  12.     As  to  the  third   point,  via;.    In 

P.  N.  B.  il|,    coroners  may  be  difcharged  from  their  o|&ce. 
Ifp.C.  4S.      That  if  any  of  them  be  fo  far  engaged  in  au] 
s'co.41.         bufinefs  in  the  county,  that  he    cannot  have 
to  attend  the  office  of  a  coroner ;  or  if  he  bo  ch< 
a  foreft,  or  if  he  have  not  fufficient  lands  in  t\ 
>  V  A  whereon  to  live  according  to  his  ftate   and  deei 

aC^iiu248.  diiabled  either  by  old  age,  or  any  inveterate 
palfy,  or  the  like,  to  execute  his  office,  am  ¥ 
fomefay,  if  be  follow  any  common  trade,  be  t! 
by  the  writ  d^  t^rofwion  fxeti^ando  ( I )«  which 
the  fheriff,  after  a  recital  of  the  particular 
charge  of  fuch  coroner^  comnanda  him  fo  ca 
chofen  in  hi^  room* 

#t)9at  at  It  !•  nn  office  of  ft^h<Aif  tht  c«urt  of  chtncery,  witli  ivbom  thf 
win  t^^nf  will  not  foffcr  it  to  ifltae  anitft  on  affldafit  tb*t  the   deleodai 
aotictof  iKt  pedtioo  for  it.    3  Atk.  134.    A»4  oa  an  clcdion  vf  «*  aew  <    1 
fmhe^^n  (for  the  coart  cuoot  appoiAt  a  »ew  oaej,  thf  power   and  aatlK 
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sUon.  t6«»     ^Jtbiii  the  verge  of  the  court,  atid 

4Cb,4V.         at  the  common  law,  as  the   icorone 

a  H«ie  54,  55.  nothing  to  do  with  aVi  ofF6nCe  conf^m 

The  verge ;  to  neither  had  the  'corana 

(#)  The  coroner  to  do  With  sti  offence  coitimirte^l  w 

efthcvefgewu  therefore  it  fecms.  That   before    the 

^bnh.    ^i^'^^^  if  a  pfcrfon  had  becrt  killed  siD 

^iiig*a  kocn     of  the  court,  and  the  king  bad  remo\ 

yit^t.  coroner  of  the  king's  houfe  bad    tai 

coroner  at  all   had  any  jurifdi^ion 

coroner  of  the  county,  becaufe  he  b; 

ttrhat  happened  within  the  verge  of  the 

of  the  king^s  hdufe,   becaufe  bis  auth 

ptaee  where  the  matter  happened,   ce£ 

fttgt  bf  the  court.    And  this  fktms  tc 

ftatute  of  artUuIi  fapit  t  hurt  as  ^  c.  ^.    1 

that  before  the  making  of  that  a^,  «' 

mitted  within  the  verge  had  been  tinp 

coroners  of  the  county  had  not  been  au 

felonies  done  within  the  verge,  but  the  < 

boufe,  which  never  continued  in  one  plan 

there  can  be  no  trial  made  )n  doe  m^notr 

in  exigent,  nor  outlawed,  nor  any  tfain 

circuit,  the  which  had  been  to  the  great  c 

and  notbiiig  to  the  prefervatioh  ef  the  }m 

iipon  it  is  ordninedy  *^  That  U^m  ifc^ncefc 

f *  iHeath  of  men  whereof  the  coroner's  oA( 

^*  and  in^eflf  it  (hall  be  eomiDaadtd  to  t\ 

'*  county,  that  he,  with  the  coroner  pf  the  1 

f*  do  as  beloogeth  to  his  o£ce,  and  enrp 

|i»ft.  550*      iaid  indeed  b^  Sir  Edward  Coh,  That  if  a 

committed  within  the  verge,  and  the  I^ing  ba( 

any  indictment  taken  by  the  coroocr  0/  the  vi 

of  the  county  might  have  inquired  0^  the  famt 

law,  m  malificia  remamrtnt  iuifunita*    But  ^n 

is  cited  by  him  A>r  the  maintenance  of  tjiii  o| 

argument  brought  to  prove  it  ii  /puoded  oji 

pofitioAp  in  as  much  As  it  dotb  by  no  means  foJJ 

offencca  would  be  difpuoiibabie  if  the/  could  £ 

of  bv  the  coroner  of  the  county,  iince  they  mlg 

indiaed  before  juflices  of  oyer  an((  terminer,  tx 

who  have  a  general  jurifdifiion  throughout  the  1 

%  !•#•  s49«      ahe  aonCrary  opinioa  feemi  raiber  the  aore  pliuil 

^  ^'  ^'  ^'*    0^<>^  agreeable  to  the  purpon  rf  ft»  tpd  fiaf 

♦     **•        general  t«nor  of  our  taw  bftdkJ, 

4  Co.  47.  SeS.  16.    But  it  i$  certain^  Th|t  an  mi]& 

f  loa.  5|a      befdfe  Atf  tot^fkx  ftf  flit  <o^,  and  tKe  cm 

king'b  ft^fe^  of  tn  olfbite  nut  aji^it^  (7  Ae 
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^^  That  the  coroner  upon  information  flxal 

^^  where  any  be  (lain,  or  fudd^nly  dead   or  ia 

*^  forthwith  poqnmand  four  of  (he  next   tow 

^*  to  appear  before  him  in  fuch   a   place  i   aj 

**  (COQie  thither,  the  coroaer  upon  the   oath 

^♦;ifinw?a.  ••  quire  {ja)  in   this  manner  ^  (bat   is    to    w 

iS'''*'^*    •«  where  the  perfon  was  ijain,  whether  it   wc 

the  year  of  o^   **  field,    bed,   tavern,    of  cpmpany^    and    v 

iMtit  ia  the      f<  Likewife  it  \%  tp  bp  ipquired  yi\%o  were  ci 

^ISllSS'nfiguie.,  "  ^Hc  aa  or  pf  tbc  force,  and  who  were  prci 

iiAaiibeqwaih'  ^*  or  wopefi,  and  of  whut  age  foever  they  he  (i 

f*-.  itAouid    <«  or  have  any  difcretton).    And  how  in  any  / 

t^pbTw'J*    *•  ciiJpaWc  by   inquifition  in  any  of   the  ma 

KftisRonaa   ^*  they  fliall  be  taken  and  delivered  to  the  fherk 

jumeraJi.         cf  committed  to  the  gaol :  And  fuch  as  he  ft 

^'"*^*^**      «  not  culpable,   fliall  be  attached   until   the  i 

*^  jufticcs,  and  their  names  fliall  be  written  in 

^^  rolls.    If  it  fortune  any  fuch  man  be  /Iain,  i 

^*  jn  the  fields,  or  in  thip  woods,  firft  it  js  |o 

*'  whether  tie  were  flai|i  in  the  fame  place  or  n< 

**  were  brought  and  laid  there,  they  fliall  do  a$ 

f*  can,  to  follow  their  fleps  that  brought  the   I 

*^  whether  he  were  brought  upon  a  horfe,  or  \ti 

^^  fliall  be  inquired  s^Ifo,  if  the  dead  perfon  wen 

**  elfe  a  ftran^r,  and  wh^re  he  lay  (be  night  htfon 

**  be  found  culpable  of  the  mMrder^  the  cpronei* 

**  diately  go  unto  his  houfe,  and  (hall  inquire  wh 

f*  hath,  and  what  corn  he  hath  in  his  grange  |  aq 

*^  iPreeman,  they  (ball  inquire  how  miich  lapd  he 

*<  what  it  i^  wPfth  yearly,  and  fMr(be|-,  wHat  coj 

**  upon  the  ground.     And  when  tl^ey'  have  (hiis  ipq 

«*  every  thing,,  they  fliall  caufc  all  thcl^nd,  corn, 

<*  to  be  valued,  in  like  manner  as  if  they  (hould  I 

M  continently,  and  thereupon  tl^cy  ibsU  be  dc//ver 

M  whole  townlhip,    which    ihail  |)e  aufw^raiile  1^ 

^*  jufiices  for  all.     And  likewi/e  of  his  freehold,  ho\ 

'*  is  worth  yearly  over  and  above  the  fervice  due  to 

^*  of  the  fee,  and  the  land  fliall  remain  in  the  king' 

<^  until  (he  lords  oif  the  fee  have  made  fine  for  it. 

*'  mediately  upon  thefe  things  bcin|  inquired/  the  \ 

*^  fuch  perfons  being  dead  or  fl^in  fliall  he  buried,^ 

^'  manner  it  is  to  be  inquired  of  them  that  be  drov^ 

%^'  fuddcnly  dead,  and  after  fuch  bo4ie9i  are  to'be  feeq,  i 

«•*  they  were  fo  drowned  or  flain,  or  fi^angle^l  by  the  fi 

^^  cord  tied  ftrait  about  their  necks,  or  at)out'  any  o 

^*'  members,  or  upon  any  other  hurt  found  upon  their 

^*  whereupon  they  fliall  proceed  in  the  form  abovefaidi* 

*<  they  were  not  flain,  then  ought  the  coroner  to  attil 

f '  fiaderjj  ^ad  all  pther  iii^cfaif anj/' 
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« 

*<  That  the  coroner  upon  information  fball    { 

^^  where  any  be  (lain,  or  fuddcnly  dead  or  virou 

**  forthwith  (:oi|imand  four  of  (he  next   toi^rns 

^f  to  appear  before  him  in  fuch  a  place  ^    and 

**  pome  thither,  the  coroaer  upon  the  oach    o/* 

^♦;ifinMia.  ••  quire  (a)  in  thi«  manner  ^  that  is   to    vv^it, 

^^""^^    •«  where  the  perfon  was  ijain,  whether  it   were 

fbeyearofo^   **  field,    bed,   tavern,    of  company,    sind     wh< 

l^irdjiatbe      f«  L  ike  wife  it  i$  tp  bp  ipquired  vvho  were  culj: 

it  Aaii  beqvaih'  ^*  or  wopiefi,  and  of  whut  age  foever  they  be  (if  i 
«d.   itdiouid    ««  or  have  any  difcretton).    And  how  piany   foe 
tmgtblofat*    **  cttlpaWc  by   inqtiifition  in  any  of  the   manr 
leiiftiBRoiiiaa   **  they  fliall  be  taken  and  delivered  to  the  Ihcriil^ 
Bumrrah.         <f  committed  to  the  gaol :  And  fuch  as  be  fou 
^^'^^  ^^^      «^  not  culpable,   (hall  be  attached  until   the  co 
*^  juftiCfs,  and  their  names  (hall  be  written  in 
^^  rolls.    If  it  fortune  any  fuch  man  be  flain,  wJ 
^*  Jin  the  fields,  or  in  thip  woods,  firft  it  is   |o 
*^  whether  tie  were  flai|i  in  the  fame  place  or  noi 
**  were  brought  and  laid  there,  they  ihall  do  a$  n 
f*  can,  to  follow  their  fieps  that  brought  the    b< 
\  *^  whether  he  were  brought  upon  a  hprfe,  or  jn 

\  ^^  ihall  be  inquired  s^Ifo,  if  the  dead  perfon  were 

^  ^*  elfe  a  ftran^r«  and  wb^re  he  lay  the  night  before 

t  *'  be  found  culpable  of  the  mtirderi  the  cqroner  i 

*  **  diately  go  unto  his  houfe,  and  (hall  ini^uire  y^bi 

f*  hath,  and  what  corn  he  hath  in  his  grange  \  an( 
^f  iPreeman,  they  (ball  inquire  how  m^ch  lapd  be 
*<  what  it  i^  vyorth  yearly,  and  fiirthcf,  what  cor 
**  upon  the  ground.  And  when  they'  have  thus  ipqi 
*^  every  thing, .  they  ihall  caufe  all  the  land,  corn,  s 
p  <«  to  be  valued,  in  like  manner  as  if  they  ihould  I 

^  ^^  continently,  and  thereupon  ^ey  ihall  be  deliver 

M  whole  townihip,    which    ihall  be  anfwfrable  b 

^*  jufiices  for  all.    And  likcwi/e  of  his  freehold,  hoi 

'*  is  worth  yearly  over  and  above  the  fervice  due  to 

I  **  pf  the  fee,  and  the  land  ihall  remain  in  the  ki/ig 

I  '^  until  (he  lor^s  of  the  fee  have  n^ade  fine  for  it. 

I  **  mediately  upon  thefe  things  being  inquired/  the 

*^  fuch  perions  being  dead  pr  (lain  Qiall  be  buried,- 
I  ^'  manner  it  is  to  be  inquired  of  them  that  be  drov 

^C'  fuddenly  dead,  and  after  fuch  bo4ie$  aire  tobe  feen, 

**'  they  were  fo  drowned  or  flain,  or  ft^angled  by  the  i 

'  ^*  cord  tied  ilrait  about  their  necks,  or  a^ut'  any  « 

\  ^*  members,  or  upon  any  other  hurt  found  upon  their 

^*  whereupon  they  ihall  proceed  in  the  form  thcfthii 
*<  they  were  not  ilain,  then  ought  the  coroner  to  at 
f *  fiaderjj  4ad  a)l  p^er  i||C9mpaiiy**' 
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to  be  taLeth  be  iateirrcd,  oifuOueA  to  ll^s  i 
putrify  before  the  coroner  h«tfh  viewed  if»  tlie  g 
(^) IT  td  i-'b.  (hip  fhal]  be  sMnerccd.  (3;  Alfo  it  bath  been  (i^) 
%  R  3. 1.  coroner  may  lawfully  within  convenient.  Cinne 
s  "p.  c.  51?''  of  fourteen,  days  after  the  death,  take  up  a  dc. 
Summary  170.  the  grave  in  ordcrtb  view  it,  ndt  only  for  cfa^  Ca^ 
2°^'  '^7»  .  tjueft  wbtrc  node  hath  bcfen  takea  before  ^  b* 
,' /  * '         taking  of  a  good  one;  where  an  infufiiciei^r   c 

(c)  S.  t^.  C.  SI'  taken  before.  (4)  But  if  the  body  cannot  be  ^c) 
Sumwitj  170.   jaij^  fQ  JQpg  before  the  coroner  harh  vievved    it, 

l.at!V66^*'  "®  ^^J  affifted  from  the  view  in  the  taking  of  1: 

t  Veou  35^.  if  there  be  danger  of  infe£iin|(  people  in  digging 

Pop.  a  9.  inqucft  ought  hot  to  be  taken  by  the  Coroner    (u 

i'b^c.  Ab.  d  fpecial  writ  or  commiffion  for  that  purpofe^,    t 

KoyS?.  of  peace,  or  otbel*  juftices  authofiEcrd  to  inquire  < 

tRiutiyf*  ^^«"">"^  felonica,  »r.  who  fliall  take  the  in 
teHimony  of  wttnefles.  But  none  can  taJcc  aj 
view  in  any  cale,  bm  the  coroner. 

{%)  It  ti  Indidable  at  a  mifdemeinoff  Salk.  377.  to  bvrjrone  lirhtt  diet  a  ^lol^nt 
cofmcrbat  lat  upon  him,  7  Mo4.  lo.  .         ^ 

(4)  Su  alio, be  may  dig  up  the  body  i£ch«  firft  in^uifiuon  ht  qoaflied,  Srr.  553< 
Vy  order  on  motion  of  ihe  king*t  bench,  Str.   167*     And  the  jodgtt  will  exerctfe 
accofding  to  ihe  time  and  cixcumfianceiy  whether  he  Jbaii  or  iball  uoc  do  it,  8alk«  3; 
53|.  %  Mod.  x6. 

(d)  R«i  V.  StSI.  24.    If  a  (^  coroner  take  an  inqueS  zfier 

t*Goa,'  u^^  ^^^"  ^®  '*^"8  huiicd,  that  it  may  reafooably  be  pn 

Suioge  aa.       the  view  of  it  could  be  of  no  manner  of  ufe  for  i 

tion  of  the  jurors^  the  court  into  which  the  inqu 

turned  will  in  difcrction  refufe  to  receive  or  file  it^ 

davit  of  the  whole  circumftances  of  the  proceeding 

u^^o!ll9.  *'^-  ^5-  fO  ^^^  "  '^  ^^^  neceffary.  That  the 
be  taken  in  the  very  fame  place  where  the  body  Wj 
for  it  hath  been  reblved^  That  an  inquintion  ta 
on  the  view  of  a  body  lying  dead  at  £•  may  be  goc 

Se^.  26.  As  the  coroner  hath  no  power  from  til 
i/)4H.7.  iJ.  tute,  ner  from  3  Hen.  7,  c.  t.  to  Inquire  of  any  ac 
F.  Fcifeit.  ta  a  felony  after  the  fad ;  fo  neither  hath  he  any  fuch 
ii  Hd!  63!*  ^^^  (/)  «^on^«ion  law ;  for  he  has  nothing  to  do  wii 
S.  P.  c.  iS|.  thofe  who  fome  way  or  other  caufed  the  party's  da 
Keiiw.  67.  therefore  it  bath  been  refolved,  That  an  indidion 
Mowao/  ^"  before  a  coroner  for  having  received  and  comfo«c< 
r#)S.P.'c.  1S3.  bad  been  guilty  of  a  murder,  is  void, 

•  HVretfVi'ei*'  ^^^'  V'  ^^^  it  is  certain.  That  a  coroner  may  f 
ketiw.  68.  the  acceflar ies  before  the  fa£l,  as  well  as  of  the  pr 
b"  cor"^  V°'    *"^  ^^•^  ^^  (s)  *'f<>  *"*y  inquire,  whether  in  any  fuel 

%'e^.  4.  ^  * 

Rii.  f.  51. 
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beCftfiuUty,  did  fly  for  the  ofFcncej  foe  which 

found  w^«%  -.{  j1\  theu  eoods  and.  cl)at*el«- 

flight  theilotf**-  ^  .      ^^  . 

c  n  ,4     A.lfo«tt(«>  certain,  That  m   coroner  may  and  (^)Kri;w.«^ 
S<a.  ».    f*     ^  .,  J  '     ifcumftances  of  tt\e  party's  death,  i  Hi!e4i«. 

?e  f;dd  Tbaiif  it  be  found  by  bis  inqueft,  that:    the  pcrfon  dc  ^  ^  '^    ^ 

ceaS'^s  killed  by  a  fall  from  •J'^^'^g* '«^  .!L  J'^'^k?"'*  '^''. 
ihe  bridge  was  out  of  repair  by  the  default  of  the  inhabitants  of 
fuch  a  toVB,  aik*  that  thofc  inhabitants  are  boiatid  to  repair  it^ 
the  towoOujf  (haU  be  amerced  (  5  }• 

Uff  the  townfliip  Aall  be  imerce4« 


(5)  So  if  the  tewflup.  Iw»y  Uie  body,  bofoie  t|i*Qitgiier  U 

S'.iff.  29.    Aifo  It  IS  agreed.  That  if  a  coroner  be  tcmlfs  (6)  |- P-^. ,«. 
in  coming  to  do  his  office,  vwhen  he  is  fcnt  for       &c.  he  (hall  bcl^l^'^J^^ 
amerced  (7)  by  virtue  of  the  above  mentionca  itatute  iie  corona-  p.  cor.292. 
Unhus.    Alfo  it  i»  farther  enaaed  by  3  Hen.   7.  c.  i,  «  That  f-"";';^ 'To. 
**  if  any  perfon  he  aato   or  murdered  m  the  day,  and  the  mur-  i  Ha7c  sV; 
"  dcrer  efcapc  uptaken^     the  townlhip  where  the  faid  deed  is  fo 
«  done,  (hall  be  amerced   for  the  faiJ  cfcape,    and  that  the 
«*  coroner  have  autbarUy  to  Uiqu>r«  thereof  upon    the  view  of 
«  the  body  dead  :  And   cliai  tf  any  coroner  be  rcmifs  and  make 

u  not  inqiJifition»"F»^      **»«  ^'^^  ^^  ^*^^  ^'^^^y  dead,  he  (hall 
4c  forfeit  for  every  defaial  t    an  hundred  (hillings.'' 

m  If  ike  eorofier  omit!  to  t»  Ic«   an  ioqalfirion  npon  in  umimcTy    detih,  it  may  be  done  b.  W. 
iJrrt  «f  BaoMeliTcry,  oy«  and  ««rnni5Cr,  6r  of  the  petce,  but  it   mufi  be  done  openly  i  and  if  it  be 
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(7)  AM  1'  — --U/K  w  -  ■  -'■-'  inquififotijipon  the  jury,  he  «,ay  be  committed.  Strange  nf . 
ViJpoft  f«a.  5»V  ^^"l^  *^  ^~-  *•/"**•  y,**'  be  co„^.-,cd  of  extortion,  wilful  ncglett. 
L^Udcm^**'*' *"•  "^  **•   P««aiked  toi  removed  from  his  otiicc.     Vide  aironotclo  fcaioo  i». 


S/i?.  3^-     As  to  the     Tecond  particular,  viz.  What  farther 

care  muft  bc  ukcn  by    a     coroner  for  the   profecution  of  the 

oifender,   aUcr  ulting  i  ri  ci  uifition  of  death  againft     h\m^  i^  \^ 

farther  enad^ed  by  the     r«*id  ftatutc  of  3  Hen.  7.  i.      «•  That 

et   after  the  felony  found,     the  coroners  deliver  ihcir  irjquifuion 

e«   a^ore   the  jufticcs  of    the  next  general  giol-delivery,    i^   ^^tc 

**   (bir^  where  the  mquifition  is  taken,  the  fame  jufticcs  to  pro-   • 

««    cced  aga\nft  (uch  murderers  if  they  be  in  the  gaoj,    or    elfc 

«*    the  fame  joft'icts  to  put.  the  fame  inquifiiions  atorc  the  l^inz 

*'    in  Kis  bench.     And    if  any  coroner  do  not  in  fuch  manner 

*«^   cett\f^  hUinquifuion  hc.fh^U  forfeit  an  hundred  (biiiinesj' 

&M    31.    AVfo  it  is  enaAed  by  I  and  2  Ph.  and  Mary     c 
«•    '1  bal  every  coroner,  upon  any  i nquifuion  b  fore  hiin  Voiand 
*^    wbe^chy  auy  peifo^v  or  pef(i;ns.(liaJJ  be  indickii  for  mi*/rUr 
**  «  HiaaftftuthiW,  01  aa  ^cceflary.  or  accci&rK«  to.tbe    r/nic 
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^^  before  the  inurder  or  niinilaughter  oomaalti 
*^  in  writing  the  effeA  of  the  evidence  giveti  to 
*^  forehioH  fcebg  material.  And  fliaU  bind  aJJ 
*^  cogDizance  or  obligatiofit  aa  di^  dedaro  miky  tli 
*^  to  prove  the  fame,  to  appev.al  the  nejcc  gccic 
**  livery  to  hie  hoMen  tvitbin  theieowDtjTf  cicy^  c 
*f  porate  wheie  the  trial  theriof  Andl  ke»  jaken  a 
^^  give  evident  igainft  tbejMrty  fe  iodiAed  He  tlic 
^  *^  trial,  and  ^^1  certify  .aa  wail  tllat  iame  cwiden 
*'  bond  or  bonds  in  writings  at  bb  fliall  tofte^  to[ 
^^  the  inquifition  or  indidoient  before  bioi  talneia  an 
*'  dr  before  the  ome  t»f  bii  faid  trial  thereof  tohch^ 
^^  And  in  cafe  any  corofler  fliall  offend  in  ahy  thii: 
*^  to  the  tme  intent  and  meaning  of  tbia  m^^  the 
*<  gaol-delivertr  of  the  mire;  city,  towh.  Or  place  \ 
^^  offence  fliall  happen  to  be  cothiiiitted,  ilpbri  due  p 
**  of,  by  examination  before  thein,  fliall  for  every  fu 
^<  fet  fuch  iine  6n  evtry  focb  coroner,  as  tUey  fhall  tY 
^^  and  eftreat  the  fame  ai  other  fin<^s  iCnd  afnerc/am< 
^'  ed  before  juftices  of  gaol-dcIiv6ry  otigbt  to  be.'* 

SiH.  31.    And  it  is  enafied  by  i  Hen*  8.  c*  ^«     < 
^*  any  coroner  fliall  not  endeavour  bimfelf  to  do 
'*  upon  any  perfon  dead  by  mifadventare^  be  Ihafl  Un 
«  fliiliings." 

t  And  it  is  further  enaaed  by  is  Ceo.  2.  C*  29. 
^*  That  if  any  cprpner  who  is  not  appointed  b 
iTUciai^Aaa;  *^  c>f  an  annual  ele£iion  or  nomination*  ot  whofe ' 
<^  coroner  is  not  annexed  to  any  other  office^  fliall  be 
**  convi£led  of  extortion,  or  wilful  negleft  of  his  d 
*^  mifdemeanor  in  his  officcj  it  fii^ll  be  lawful  R>r  \h 
*^  before  whom  he  fliall  be  fo  convified,  to  adjudge 
**  fliall  be  removed  from  his  office  \  and  thereupon  if  ( 
**  roner  fliall  have  been  eleSed  by  the  freeholders 
**  county,  a  writ  fliall  ifTue  for  the  amercing  him  fr 
^^  office,  and  eleSing  another  coroner  in  his  flead,  i 
**  manner  as  already  direAed  by  law  j  and  if  the  cor 
**  convided  fliall  have  been  appointed  by  lord  or  Ic 
**  any  franchife  or  liberty,  or  in  any  other  manner  than 
**  eicAion  of  the  freeholders  of  any  county,  the  lord  0 
•*  of  fuch  liberty  cr  franchife,  or  the  perfon  or  per/bns  i 
**  to  the  nomination  or  appointment  of  any  fuch  coroner, 
**  upon  notice  of  fuch  judgment  of  amercal,  nominate  a/] 
**  point  another  peribo  to  be  coroner  in  bis  ftead.'' 

{0)  M  ^.  4.  5.  ^^«  33-     As  to  the  third  particular,  vi%.    Whit  higl 

37  AiT.  13.  di(  the  law  gWes  to  an  inquifition  of  death  found  be 

It  H.  4  93.  coroner^  it  fecms  (0)  certain,  Thar  anciently  the  judges  • 

K  Co..  213!  not  receive  a  vcrdioi  acquitting  a  perfon  of  the  death  of  a 

K  ilw.  (&#«  t\ 
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^     1      -n.  t^i^  ^y  a  coroner's  inqucft, 
fouad^ivTitt        acfcndant,  had    found  at   th 


filcfs  the  jury  foS.P.  C.  iSu 
^    ».«»  •Ktfs    ••-'^uuanr,  fia«    .^-..-  —    *.-^     /amc   time    what  *  "*J*  3oi* 

camttohii  ^«at»l   becaufe  il  appeared  by     cl^e   coroner  s  view  m 
uponT^tbTd,  th«t  aperfon  was  kiUcd.      Baar     ic  U  {b)  agreed,  ^-''^^^  X'- 
1  hat  thejudgea  cannot  com  pel -a  jury  to  malce  fuch  farther  in    B.Cor  31,39, 
quiry  t^nan  acquittal  of  a  defendant  from  any    other  indiament,  5«.  "7- 
becaufe  it  doth  noi  in  fuch    manner  appear    of    record   by  any  itoVcVi^*'^'^* 
Aich  in^uiiiiion,  that  a  perfon  Is  dead.     And    itfccms  hard   to 
recoaciJe  the  faid  pradlicc  of  compelling  a   jtary  to  find   fuch  (^^'^'^ '»^'^«'"- 
farther  matter  witb  reafon  in  any  cafe,  unlefa     it  appear  in  the  ^Uo^miMndj 
courfc  of  the  evidence  by  what  other  means,    nc^t  mentioned  in  the  ua  be  not 
the  indiarrem,  the  party    loft  his  life.    For     it  feems  ftrange,  known,thcjur-rt 
That  a  jury  fliould  be    in  any  cafe  compelled      to  find  a  mat- u  wVj^n^  by 
tcr  upon  their  oaths,   which  they  have  no  evidence  to  fupport ;  pcfom  un- 
and  therefore  if  it  no      way    appear  to  them,     by  what  other  ^"°^"' »  ^"^ 
Cleans  Che  death  in  queftion  was  occafioned,     it   feems   difficult  ^°*' 
to  maintain  that  it^lhall   not  be  fufficient  for    them  to  declare 
{o  to  the  court. 

Sal.  34.  How  hi^H  a  credit  is  given  by  the  law  to  a 
coroner's  inquifuion  o#"  felf-murder,  or  of  the  ilight  of  a  per- 
fon  indited  for  the  deatfi  of  another,  will  be  more  fully  fliewn 
in  the  three  iaft  fe(fbion»     of  this  chapter. 

-  ■  * 

5//7.  35.     As  to  the   fccond  general  point,   was.      What  au- 
thority a  coroner  hath    to  take  an  indid^ment  of   other  matters, 
it  is  txprefly  Taid  in  forne     {a)  books.  That  a  coroner  hath  no  f^)  ,^h  6  m 
^^tx  ix  officio  to  inquire    of  any  felony,  but  onJy  of  the  death  17  AfT. 55.'    I 
of  a  man  upon  view.       A^ndboih    (b)  Staunford    and    (c)   //^/^  F- Cor.  ao6. 
(9)    fccoi  to  fpeak   dotib^tfully    of    this   matter    upon  the  ^yi-lb)\^VQ\t 
thority  of  thofc  books  j     a  nd  [d)  Sir  Edward  Coke  reems  expref-  (r)  Summa^*  * 
ly  to  declare  his  opiniort^    That  a  coroner  hath    no    power  to  'V 
take  an  *nd\dmcnt  in  ar  .  r_      x^_.    - 


and  of  the  breach  of  a  prifon  ;  and  fuch  power  hath  never  been 
cxprcfly  taken  from  him  •  it  feems  hard  10  fay.  That  he  may 
noi  ftiU  make  fuch  inqtiirics  if  he  plcale;  for  as  to  the  au- 
thotity  of  ^^  Aff.  5;.  and  35  H.  6.  27.  b.  which  arc  cited  for 
the  ma\iMcnanct  of  the  Contrary  opinion,  it  may  be  anfwered 
ThiLi  Vhis  pomt  •«  not  rcfolved  in  either  of  ihofe  books,  but 
on\y  CpoVtnof  mcWcntally  j  for  the  very  point  refolvcd  in  17 
c>i  Msax%^  fectns  to  be  no  more  than  this,  That  a  coronef 
Y^ax^  no  fMwet  to  take  an  ind lament  of  an  accefliry  after  twl 
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matter  is  only  brought  ^n^by  .way  of  argument 
point  of  a  quite  diflFerem  nature. 


{^)  fii  Korthumberland  the  coroner,  By  caftOfft»  IMiy  cn<|«ffe  4f 
But  without cuAom  no  coiXNMr  is  ■otborifcd  to  take  aajr  ia^ificiPA,  ^^bwi  thi\n  oc 


Br>€t'oii 

iHXk'^. 
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5//?,  36«  However  there  recms  to  be  no  diotil 
coroner  may  and  ought  ro  inquire  of  ttt^afttre-rrci 
ing  which  it  is  ena£^ed  by  the  faid  ftat^jte  6f  '^  ! 
cffuia  coronaterisy  *'  That  a  coroner^  beriig  ceri 
**  king's  bailiifs,  or  other  honed  men  of  the  cot 
^*  to  the  places  where  treafure  is  faid  to  be  foun 
is  farther  enaAed  in  the  following  part  of  the  far 
thefe  w(  rds,  '*  A  coroner  ought  alfo  to  inquire  of 
*^  h  found,  who  were  the  finders,  and  like  wife  * 
*^  peded  thereof.  And  that  may  be  v^ll  perc< 
one  liveth  riotoufly,  haunting  taverns,  and  ha 
of  long  time ;  hereupon  he  may  be  attacned  f 
picion  by  four  or  fix,  or  more  pledges,  if  I 
"  found.** 

Si£I.  37.    It  is  alfo  faid,.  That  a  coroner  may 
royal  fibes,  as  Surgeons,  whales.  . 
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(«)  See  (he  fla- 
tote  at  large. 
(hj  Brae.  iti. 

Fleta  t.  c,  t5. 
Bctfton   5. 
S.  P.  C   64. 
%%  AiT.  97>9S. 
Finch  311. 
(e)  Con,  t;  AiT 

B.  Appeal  56.  - 
Suoioiary.  171* 
S.  P.  C.  51.  64I 
(J)  4  Inft.  176.. 
4  H.  6.  16. 
B.  Appeal  44.  . 
(0  ^umm.  171,' 
ft  Haie  67. 
(/)39H.6.4^ 
4H.6   16. 
Coo.  B.  App.44; 


Si^.  38.    As  to  the  third  general  point,  viz. 
coroner  is  impowfcred  to  receive  and«  prpceed  on^  b 
peal,  I  (hall  endeavour  to  (hew — How  far  he  13  2 
to. receive  fuch  appeal. -^-How  far  to  proceed  upon 
In  what  manner  it  may  be  removed  by  artioraru 

Siif.  39.  As  to  the  firfi  of  thefe  particulars,  «il 
deafly  from  the  above-mentioned  (a)  (t^ute  of  4  Ed% 
officio  ccronatorisf  and  alfo  fiom  our  aociem  (i)  la' 
That  a  coroner  in  the  county- court  may  receive  an  i 
any  felony  or  mayhem,  upon  the  plaintiff'si  finding  j 
pledges  to  the  (keriiF  for  the  profecutioo  of.t^e  fuit.  / 
obfervable.  That  the  (aid  books  getieral.ly  mention  the 
as  the  perfon  before  whom  fuch  (r)  appeal  is  to  ^e;  comi 
without  joining  any  other  with  him  i  from  whence  3^ 
clearly  to  be  intimated^  That  the  corpner  is  the  (d)  o| 
fon  who  hath  a  jurifdidion  in  this  pia^r  j  and  tb^ 
mon  law  he  might  (i)  receive  fuch  .appeal  without 
currence  of  any  other,  'as  he'  certainly  may  the  9ppe, 
approver,  &c.  But  it  befing]pPovldQd  by  .(he  fiatute  of 
minflrer  I.  e.  la  That  the  (b^riff  (ha|I.We  couzij 
with  thecorofteiv,  ir.iedms,  That  nq  appeal  fi^ce  that 
is  well  commenced  before  the  coroner,  {/)  uiikd  the 


Ca.^, 


ir*»  COURT  OF  THt  COI^ONER. 


?3 


k.  \c^«»^«rtt^  ^«  wcr  fo  take  a  counter- a- oil  of  the  proceed-. 

Sa     B?  it    f^^^^^  That   the  (hcriff,   by      virtue  of  this  fta* 

lute  \» aa  if»o^  M^*&«  ^f  ^^^  ™*^^^^  than    he  was  before  5 

and\h«rtCoce#   ^^n  it  is   faid  by  the   ftatute   of  3  Hen.  7. 

c.   I.    TViat  aft'ippeil  of  felony  may  be    crommcnccd  before 

the  flicrilf  »od  coroners  of  the  county  where    it  was  done,  it 

feeim  aeafionablie  to  ioteod  the  .meaning^  of   rhe  ftatute  to  be, 

that  It  m^ybe  coaiQeoced  before  them  in  clie   fame  manner  as(*)Qo.  Smm- 

be/bncy  aod  not  without  cxprcfs  {a)  words    to   anake  any  altera-  fc'<»^itttofihi 

tioa  of  the  jurifliflion  given  them  by  the  com  raon  law.  ^'*'*'»»  ^4- 

S^J7.  40.    But  it  is   (*)  certain.  That    a     croroner  hath  no  (*)  Somatiy 
power  to  receive  a  bill  of  appeal  of  any  ofFenoc  done  out  of  the  J^hIicV' 
county  whereof  he  is  coroner,  becaufe  the  ofFender  cannot  be  s  P^c.^m-sj; 
tried  by  the  county.       But   it  is  agreed,  TThat  he  may  receive  ^*  Conot  437, 
the  appeal  of  an  apprcrver,  or  take  the  abjuration  of  one  who 
acknowledges  a  felony    done  by  him  in  any     county,  becaufe 
that  after,  filch  confeifions  there  is  no  need  of  any  trial, 

&/?•  41.    As  to  the   Second  particular,  vix.     How  far  a  coro- 
ner may  proceed  upoo   Tuch  appeal,  it  feems  (c)  probable,  That(OS«eD«lt.  Slu 
before  the  ftatute  of    .JUagna  Charta^  c.    17.     coroners  mi^hi*'/,®?' 
tiyoffcndmz%  well  a»  receive  accufations   againft  them  5    but*    ^^ 
it  i$  {d)  agreed,  Thae    they  cannot  proceed    fo    far  fince  that  {d)  ^^  AfT  97. 
ftatute,  by  which  it  is  enacted,  *'  That  no  flienfF,  conrtable,9« 
**  coroner,  or  other  bailiff  of  the  king  (hall  hold    pleas  of  thc^lt^,''^  '/^' 
«  crown."— Alfo   it     Lb     agreed,    (e)    That    procefs   may   be  tinft.  3o!Vt 
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pcrly  oeiaiu  w  »«- -i^-«^ti«?<i  oy  ^^^  "»'='i"  ana   coroner  jojntiv,  B.  Corone  8». 

fince  the  coroner  bcinar   chic  only  judge,  as  1  have  endeavoured  ^'^^'  ^  ^'  U* 

10  prove,  (ea.  39.  «  feecns  to   be  moft  proper  that  the  procefs  ?;)cTn'sp''c. 

be  awarded  byhunortly.     Neither  doth  it  feem    clear,  1  hat  64. 

the  above-mentioned  ftarm^te  of  Magna  Cbarta  doth  refirain  the  ^"'"'"'^ '7i» 

coroner  from  awarding    an  exigent,  and  thereon  outlawing  an  *^  ^'^^^  *^* 

appellee.    For  fince,  as  it  is  agreed  by  all,  an  offender  might 

become  attainted  by    ara    abjuration  of  a  fcjony  made  before  {g)  n  A(T.  97. 

a  coroner;   why  not  as     well  by  an  outlawry  pronounsed  by  ^*  ^'•'- '*♦• 

bim?    And  accordmgly    ^^^  find  it  taken  for  granted    in  fomc  n"""  o® /**p-**- 

of  the  old  ii)  books  of  the  bett  authority  fince  this  ftatute,  Ta^  s^'p.  6X**°^ 

appellees  may  be  outlawed  for  not  appearing  00  proccfa  before^""'""''  '»»• 
the  coroner.  .  *  H4ie  67. 


Sta.  41.    As  to  the  third  particular,  viz.    In  what    man- 


«  iTcan.;^^;. 


not  be  removed  by  fttch  writdirefled  to  the  (heriff  onlt   *t"*  Vr*'i^ 
«ufc  the  coiQner  i.  the  judge,  and  the  ihe?iff  bath  ^^j^^s^ "  c't 


only 
^u.niet' 


64. 
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tounter-TolI  hj  virtue  of  the  aboTC^mentioned    flat 
minder,  chapter  the  tcoth* 

SiSf»  43,    As  to  the  fourth  general  point,  wi.   H 

roncr  is  authorized  to  receive  and  proceed  on  the  apf 

prover,  there  is  no  doubt  but  that  the  coronet  stlone 

(a)  Soamirj      fy^h  appeal,  {a)  whether  the  offence  were  committed 

a^HaleC?  68.    or  in  any  other  county,  and  may  alfo  award  proccf 

S  P.  c.  53.  *    riff  againft  the  appellee,  being  in  the  fame  county,  ti 

Amefea.  40.     i\^^  exigent ;  and  it  (i)  feems,  That  it  may  be  prob. 

S^iMi»ty%l}'  ^hat  he  may  award  procefs  even  to  an  outlawry,    a 

rrore  fully  ihewn  in  the  forty-fiift  fedion  of  tbis  ch 

it  is  certain^  That  he  cannot  award  any  procefs  ^gai 

CO^^'  C.  53.  pellce  in  a.  foreign  county,  but  aiuft  leave  it  to  the 

Ti-  oi  gHol  delivery,  or  others,  before  whom  the   9p.yc, 

F.^'orJlsi.**    wards  recorded,  who  (ball  award  procefs  againli  fuc 

29  £d.  3.  41.    in-  fuch  manner  as  (hall  ibe  more  fully  fet  forth  in   i 

concerning  approvcra,  k£t,  2X% 

SiSi.  44.     As  to  the  fifth  general  point,   t/ix*     f 

coroner  is  authorized  to  take  the  confeiiion  and  abj 

a  felon,  there  feem.s  to  be  no  doubt  but  that  he  mzy 

confeiiion  of  the  breach  of  prifon  by  any  felon,    &c 

(y)  Via.  S.  36.  the  [d)  con'elfion  of  any  felonv  by  an  approver;  bi 

^^^9*  relating  to  thefe  matters  being  in  a  great  meafure  ol 

feenw  rieedlefs  over-nicely  to  inquire  into  it.       Alfo 

tain  that  he  might  take  an  abjuration :    but-  tbis  nc 

been  in  ufe  fuice  21  Jac.  t*  c.  28.  f.  6,  7.  by  which 

a£ted,  ^^  That  no  fanttuary,  or  privilege  of  (anAuary^ 

*<  admitted  or  allowed  in  any  cafe/*  I  ihall  only  toi 

it,  and  take  notice,  That  a(  the  common  law,  if  a  p 

(0  F  Cor.  4fto.  cufed  of  any  felony  except  (/)  facrilege,  (/)  whechi 

\\n^\\lV      fame  or  any  other  county,  for  which  he  was  liable  to} 

(fjh.  led.  40.  of  (f)  death,  and  not  charged  with  (h)  high  treafen,  n 

^fjB.Cor.  183.  fQfji^  fay  with  petit  treaion,  had  fled  to  any  (i)  cl 

Finch  x%i,^'     church*yard,  and  within  (/}  forty  days  confefled  himfe 

(hjB.Cor  iSi.  before  the  coroner,  and  declared  all  the  particular  (m) 

v'^'h^i^^'     flaDcc9  of  the  offence,  and  thereupon  taken  the  oath 

(i)s  P.C.X16.  ^^^^  provided  (the  {n)  fubfiance  whereof  was,  that  he 

117  the  realm,  and  would  depart  as  foon  as  poffible,  it  t 

Finch'ss*'*      which  ihoul<J|  be  affigned  him,  and  never  return  withoi 

^i7s.  p.  c.      f'^^  ^^^  I^^ngs  &c«}9  he  faved  his  life,  if  he  obferved  th 

116.  of  the  oath,  by  going  with  all  (0)  convenient -fpeed  the 

ii^ch  'as*  ^*y  ^°  ^^^  P^*^^  affigned,  &c.  but  he  was  [p)  attainted 
(/)  s.p.  c.Ha.  felonv  by  fuch  abjuration  without  more,  and  confequen 
S  ia(^.  117.       feited  his  lands  and  Roods,  &c* 

Cm)S.P.C.iI7> 

F.  Cor.  54-  3  H.  7.  ft.  (m)  S.  P.  C.  iiQ,  xto.  Ftflch  319.  («}  7  Hi  7,  7«  Bi  C 
S«  P.  C.  i%t.    {p]  F.Ui.  4aj«    S.  P.  C*  111,    Fmcb  3  89.     3  Ijift.  117. 


"P^IP 


»»!» 


^^    '^Ht  COURT    OF  THE     CO 


RONER. 


.  A^  to  the   fixth  general  pot  r»r^  t;/z.   How  far  the 

lA*  f'       o^^  ^^roner  is  as  cft<?clual  as  iF     it  were  done  by  all, 
"t  f^iw clcai** '^^''U<»)  wherever  coroners    are  autliorized  to  kd 


is 


2LS 


judcw,  as  i'l  Retaking  of  an  {h)  inquiiltion  of  death,  or  re- (^)  5  p  p  ^^^ 
ivinem  appeal  of  felony,  ^^.  l^e  adt   oF    any  one  of  them,  14  H.  4.  34. 


ccivinem  app^**  of  felony, 

who  fitft  pTccecds  in  the  matter,  is  of  the   C^me  force  as  if  all  l^.'^"''"^?  '^^• 

had  jfliaed  in  it:  But  it  is   faid.  That   after    R- ''*  ^' '' ^  '°- 

by  one  of  thCm,*  the  aa  of  any  other  will  b 

fcems  certain.  That  where  coroners  are  im  powered  only  to  a6l  ^  ***  ^   ^*" 


•    fuch  proceeding  (o  in'ai/^  67! 

void  (<:).       Alfo  it  *••  Crone  117. 


(10)  mipifteridHy,as  in  the  execution  of  procrer-s  direded  to  them  s.  »\c.  sj.^** 
upon  the  default  or  incapacity  of  the  (herifF,     all  their  ads  will  »4  h  4.  ,4,35. 
be  void  wherein  they  do  not  all  join.  4?,  4».^  ^'''  "* 

(10)  Oite  coroaermty  ereeiate  tlh«  ««^^ "  ^"  ^f*  of  an  exigent ;  bur  if  there  be  more  coroncn  than 
ODc  for  the  coyoi^,  thf  return  a>»ft  *>«  »**  ^*  •***  *^^  *il»       i  HaJc  56. 

Sfif.  46.  A>  to  t\\t  fcventh  general  point,  «//z.  In  what  Book  i.  c.  6i. 
cafes  a  coroner  may  laM^fuHy  take  a  fee  for  tHc  execution  of  his 
office,  It  is  enaaed  \%y  the  ftatutc  of  Weftm.  i.e.  10.  which 
was  made  in  affirm £incd  of  the  common  Jaw,  2  Inft.  176. 
•<  That  no  coroner  cleinand  or  take  any  thin^  of  any  man  to 
if  do  his  office,  upon    pain  of  great  forfeiture  to  the  king." 

Stff.  47'  But  is  crnaacd  by  3  Hen-  7.  c.  r.  f*  That  a  coro-  Vid.iiaft.tio. 
<*  ner  have  for  his  fee  upon  every  inquifition  taken  upon  t.Se 
«♦  view  of  a  body  flsio  13/.  4^-  ^^  '^c  goods  and  chattels  of 
«t  the  flayerand  inur<Jerer,  if  be  have  any  goods  j  and  it  he  have 
«*  no  goods,  of  fuch  amerciaments  as  (hall  fortune  any  town&ip 
4*  to  be  amerced  for  cHe  cfcapc  of  the  murderer,  ^c, 

Siff.  48-     But  the    coroners  endeavouring  ro    extend  this  fla- 

tutc  10  ppifoos  flaia  b>y    oiifadventure,  it  is  enadled  by  g  Hen.  8. 

C.  ?•  ^*  ^^'^^  ^P^"  ?-    recjueft  ipade  to  a  coroner  to  come  and  in^ 

»•  quire  uppn  the  vie^^r    of  any  perfon  flain,  (ira\fvnc<x^  6r  otht  r- 

**  wife  dead  by  tni Cad  venture,   the  faid  coroner  fliall  iiili-rently 

<i  do  his  office,  witHoiat  taking  any  thing  therefor,    upon^  pain 

c«  to  every  corgner    t:liat  will  not  endeavour  h'mfelf  to  do  ni$ 

«'  office  (^  *forc  is  raid),  or  that  takeih  any  thing  for  doipir  of 

««  his   offic?,  upon    every  perfon   dead  by  nuradvcntur-     for 

*'  every  time  forty  fhil lings."  "* 

^  ^a,  49«    To  the    intent,  however,  that  coroners  mav  be 
encourage^  to  execute  their  office  with  diligence  and  intei/  itv 
it  is  enaaed  by  15  Geo.  2.  c.  29.  *•  That  for  every  inonirinnn 
**-    not  taken  upon  the  view  of  a-  body,  dyinj.  in  a  eaol  \ 

**   (on,  which  Ihall   be    duly  taken  in  England  hv  ariv  r^ 
•*   OT  coroners  in  any   townfliip  or  place,  contiibut.n JT?kI 
--  iMts  dueaei  to   be   levied  by  I2  Geo.  2.  c.         cA?5r  '      . 
*♦  twwt^  WUings;  and  for  every  mile  which  he  or    r  K        Vu        ' 

^^  be  compelled  to  travel,  from  (he  iifual  place  of  Lis   ^^  ^^" 

Q  ^  r     v*ij  4J1S  or  their 


I 

■ 
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■ 
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**  abofc,  to  take  fuch  inquUitiont  the  furtber.fuol  of  fiinepe 
^  over  and  above  tbe  iaid  fom  of  twenty  Aiilltngs,  fliall  be  | 
*<  to  hhn  or  them  out  of  tbemonies  ari^g  from  tbe' rates 
**  fore  mentioned^  by  order  of  the  joftices  of  the  peace  in  tl 
<*  general  or  quarter  leffions  aflembled  for  the  county,  ridi 
•«  dtvifion)  or  liberty  where  fuch  inquifidon  fliall  haveb 
**  taken,  or  the  major  part  of  them }  and  which  order  they 
**  hereby  direded  to  make  without  fee  or  remrard." 

t  Si^.  50.  And  it  is  further  cna,£led  by  tbt  iaid  ftati 
par.  2.  *'  1  hat  for  every  inquifitian  which  (hall  be  duly  ta 
^*  upon  the  view  of  a  body  dying  in  any  gaol  or  prifoi 
**  England,  by  any  coroner  or  coroners  of  a  county,  fo  m 
**  money  not  exceeding  tbe  fum  of  twenty  IhiUinga  fliall 
^*  paid  to  him  or  them,  aa  the  juftices  of  the  peace  in  their 
*<  ncral  or  quarter  feffions  aflembled  for  the  county,  riding, 
<*  divifibn,  whetf  in  fach  gaol  or  prifon  if  fiiuace,  or  the  ms 
**  part  of  them,  fliall  think  fit  to  allow  as  a  recompeace  for 
<*  or  their  labour^  pains  and  charges  to  taking  fuch  inquiGti< 
^*  to  be  paid  in  like  manner,  by  order  of  the  faid  juftices, 
<*  the  major  part  of  them,  mit  of  the  moniea  aa  aforefaid/* 

t  S^/f.  51.    And  it  is  provided  by  the  faid  ftatute,  p.  3, 
5.  ^^  That  over  and  above  the  recoropence  her<<by  limited  i 
*'  appointed,  the  coroner  or  ooroncra  fliail  alfo  have  the  fee 
♦*  131.  4.  J,  payable  by  virtue  of  3  Hen.  7.  c.  i/'— »*  That 
^<  corondML whom  any  benefit  is  given  bythta'ad  (ball 
**  colour  oHns  office,  or  upon  any  pretext  whatibever,  ukc 
^*  his  office,  doing  as  aforefaid,  other  than  tho  iaid  fee  of  1 
^<  4  i/.  attd  the  recompence  hereby  limited  and  appointed,  uf 
^*  pain  of  being  deemed  guilty   of  extortion* "-»^**  That 
*'  coroner  of  the  king's  houfVhoid,  and  ofthle  vetge  of  the  kin 
}^  palaces,  nor  any  coroner  of  the  admiralty,  county  palatine 
*f*  jDurham^  city  of  London,  and  borough  df  Soutbwark,  or 
*'  any  franchifes  belongibg  to  the  ftid  city ;  nor  any  coroi 
f *  of  any  city,  borough,  town,  liberty,  or  francMfe,  whi^l 
*^  not  contributing  to  the  rates  dire£ied  hy  la  G.eo.  a.  c. 
*'  or  within  which  fuch  rates  have  not  been  ufuaily  alTeff 
f '  fliall  be  intitled  to  any  fee,  recompense,  or  benefit  given 
^*  or  provide  for,  coropers  by  this  act*'' 


As  tQ  tbe  eighth  general  ppint^  vis.  In  what  cafes  a  m^t 
iftqofdtd  by,  or.  found  before  ^  coroner,  ikdmita  of  no  t 
verfe: 

I  fliall  confidcr  the  fame  in  relation^  Tq  abjurations  or  co 
.feffionsmade  before  hiqu  7o  cfcapest  Toftghtai  and' 
felfTiBurd^ri, 


a*^»  ^^ 
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AS  ^^i\\cfirft  particular  it  is  fa. id 9  That  his  record 
fl^S*^*     .^i^at^on,  or   of  the    confclEf>Ti        of  (h)   breaking  («)  Sum.  171, 
™  ^'^  T  tbe  confcffion    of  a  fel  'oy  %y  ar^   (r)  approver,  is  *';  j^'j-**- 


,  «^f      <^^^; 


^r  r\l.utlTority;as  nbt  only  to  cftop  the   party  from  taking  (^)  s  p.\:. 
ViTTL  bis  having  made  fuch  confefTion,  but  alfo  from  .5  E.  $•  4*. 
any  travcrtt  to  ^^    b  |,i«  wa^  eitcorrc^i  by  durefs,  or  P''  3^' 

o  herunfat  m«rt5.    'Alfo  it  f«m»,  Aat   •f    the  party  plead    (  ,  p.  co..  !rf. 
That  he  «  not  the  fame  petfon  who  abjured,    t^c.  and  the  {d)  if 9-  _ 
coroner  record  that  hfis  the  ftnwpef  (bin    loch,    record  is 


con 


the  pface,  of  tht  whole  circumftanccs  of  the  fr^^ c: ter,  ^c.  b.  Cutooe  '75. 

S^J7.  53.    Asio  the  fecond  particular,  Wx.    T^hat  relating  to 
cfcapes  found  before    a    coroner,  u  is  (/J  TaicJ,  That  rf  it  be  (^  g.  p.  c.  34, 
found  by  a  coroner's  irtc^^e^*  ^^^^  *  ?"'^^/  was  commuted  m  35.  ,83. 
fuch  a  town,  and  that  tHe  murdcfer  efcaped  untaken,  the  town- 
fhip  cannot  traverfc  fiacW   cfcape,  becaufc  it  makes  them  only 
iJic  to  ao  amcrciamcra r,  et  de  mnmti iipit  r«r-«#  /^^.. 


S^r7.  54^     As  to  th 
Bight  found  " 
dided  of  a  mo 


third  particular,  v/ss.    That  relating  to 
croroncr,  t^  fccms,  l^hat   if  a  pcrfon  in- 


fi^d  for  it,  and  afterwards  upon  his  tnal  be  (j-)  acquitted  of  the  (.)t3H4.  ,55/ 
n-»rdcr    and  alfd  found     not  to  have  fled  tot  it  ;    yet  he  (hall /•  f >r/c,i. .5, 


a  flight  found  before —^ ,    _    ^cl   \^      ir     ^     'j       1. 

'         irdcr  by  a  ooroncr  s  inquelt,  be  alio  foupd  to  have 
aft  •  .-:.  .^.1  u. /.v ........_ 

f^^"fei^h^•s'^id^Vc;u^     ^uch  V finding  khat  he  d id  not  %  by"'a  ^.Vf •  ^  ^ 

nrv   who,  as  fomc  fay,     had  nothing  to  do  with    it^  ..  ,a  ouL^ht  ^ Co.  109/ 

rro  have  been  charged    With  fuch  inquiry,  (hall  not  controul  ^y-'  «38. 

E Coroner's  inqu.ft,  ^Hieh  is  of  i^^  J^uthomy.  that  immedi.l-;7,^J'-  ' 

atciv  upon  the  Bight,  tVve 
,«nibip,  ^fe»^\»^^",^' 


party's  goods  (hall  be  delivered  to  the  2  Hale  \^l. 
anfwerable  fer  them.      Aifo  it  (terns 


/:  / 


above  the  age  01  ^wcivc  y< , ^  ,  .  .  . 

of  it  i  mod  y«^  ^  cannot     find  any  direfl  rcfoluiion  fettling  this  l'^.,VIl  a. 

"47» 


quefts,  holds  as  fttongly  againft  the  traverftng  them  as  to  the  i  H.ie  363. 

point  of  the  offence,  in  which  rcfpefl  it  is  at  this  day  generally 

holden  thatilvcy  may  be  traverfed,  as  will  be  more  fuljy  ftewn 

"in  the  t\txt  fcdion*     And  furely   the  other  reafon  ivhich  is 

g\vcn  Cor  tb\s  opinion.  That  the  party  only  forfeits  bis  chattels 

\i7  C«hfindm|^  and  therefore  (hall  not  traverfc  it,  becaufe  the 

\^w  Tttkons  chattels  among  thofc  minima  de  quiius  nm  cur-^t  Ux 

\%  vcrj  haiih  and  unaccountable  i  and  it  isfery  bard  to  fay* 

G  4  That 


8S  OP  THB  dOURT  OF  THH  CORONER.     B 

(a)  3  liift.  5f .  That  a  man  (ball  he  liable  to  forfeit  all  his  goods,  which 

ft  Levins  14.1.  perhapt  be  all  that  he  is  worth,  by  an  (^i)  inqueft  taken  in  hi 

I'venTif  X?*  fcn<^c,  without  either  hearing  him,  or  giving  him  an  opport 

i3s.   '      '  of  defending .bimfelf.- 

B?f  V%7'.M.  ^'P'  55*  As  to  the  fourth  particular,  vi«.  That  rclatii 
xi.and  the  books  felf-murder  found,  before  a  coroner*  it  is  flrongly  holdi 
Uicfe  cited.  fo^e  [b)  book8,That  no  inqueft  of  this  kind  admits  of  an] 
%uV.ilu  it%,  ^cffc.  But  the  contrary  opioitHi  being  alfo  holden by  (*)  \ 
ft  Keb.  859.  of  as  great  authority,*  and  fecming  ai(o  to  b^  more  agroeat 
ft  Sid.  90. 101.  the  general  tenor  of  the  law  in  other  c^es  j  it  feems  to  b 
ft^o.  19s.  «  better  opinion,  That  fuch  inqueft  being  moved  into  the  \ 
I  v^Q.  S78.  bench  by  iiriiorari^  may  be  there  travcrfed  by  the  execut 
\^*6  '^s'  adminiftrator  of  the  perfoo  deceafed,  and  perhaps  alfo  {c)  b 
(0  Seethi  b^ki  Iting  or  the  Jord  of  the  manor,  fiT^.  ( 1 1 } 

~  above  cit^d« 

(11)  But  if  no  matter  |>e  depending  before  the  co«rtto  tnalce  it  Bcceflary,  tbe  )ci0g*a  bench  w 
order  the  coroner  to  recurn'the  depofitiont  he  hit  taken  upOft  an  ioqoi^tion  of  fclo  de  fe.  Strange 

Thi  Cor  cm  sa  ^alfo  poffeflei  a  mintflmtf  oBiceat  the  iheriff^t  fuhftitute.  For  vhen  jaft  exi 
can  be  taken  to  the  fheriflf,  for  fa^cion  of  parttaliljf  (at  that  he  it  inter efted  in  the  fuit,  or  o 
ditd  to  el' her  of  the  parttet),  the  proceft  noft  then  be  awarded  to  the  coroner^  iDfitttl  «f  the 
/orcxecvtien  ef  thsldftsS  ifrits,  4  IftiU  171.    1  pomm.  349. 

(d\Q  Eli«.s7i.      Si£f»^b.    Alfo  if  \i{d)  appear,  That  a  coroner  hath 
I  Keb.  $00,    '  guilty  of  any  corrupt  practice  in  the  taking  of  an  inquifi 
«5^'  it  feems  that  t a  miliis  'inq^irindum  iball  be  awarded   foi 

SaiklldT9o!**  ^^'^'"S;^*  ^^  ^^"*  ^^  fpccial  commiflloncrs,  who  (hal 
Ci»r4hew7».'  procecd^the  viewof  the  body,  but  on  the  teftimony  of 
a  ^^*  ^59*  .  nefTes }  and  the  coi;pner  (hall  have  nothing  to  do  in  the  ta 
»S».*  iV»»  ^^^^  "^^  inqueft,  becaufe  it  appears  from  hi*  former  m 
5  Mod.ao,soC|  haviour,  that  he  w  notifit  tobe.truiled.  But  {e)  where  hi 
338.  quifition  ia  qualhed  for  a  def<pd  in.  point  of  form  only,  he 

19S.'  *''*'^     and  ought  to  take  a. new  one,  in  like  manner  as  if  he  ha< 
ft) »  R^'Ab.  3ft.  taken  any  before. 

£d.  4.7a«b« 
9aliL«  190.    ft  Hale  59.  69.    s  Hale  415,    %  Aaderira  ao^  StraDgB  69* 


» • 


CHAPT 


8? 


crt 


A?TE8.    THE    TEN  TH* 


0? 


THE  SHERlFF^*    T  O  RN. 


THE  {hcrirsforn  Is    the  king's  court   of    record,  holdcn  rinehnt. 
before  the  flieriff  for  rcdrclBng  of  coxncxion  grievances  ^jfj/^'^*- 
yfithin  the  county. 

For  the  better  under  ft  anding  the  nature  wBcreof  I  fliall  ex- 
amine  the- Vollowin?  points,— F«fft>  A  he  on^iria]  inilitution  of 
this  court.-.Secondly ,  At  what  lime  and  in  whi  at  place  it  muft 
be  holden,- Thirdly,  W^hat  pcifons  owe  fait  to  it.--Fourthly, 
What  authority  the  {her  iff  (or  his  fteward)  hath  as  judge  of  it. 
—Fifthlv,  What  kind  of  offences  are  inquirablc  m  it.-Sixth- 
Iv  Within  what  place  f«:h  oftenres  muft  an (e— Seventhly, 
By  what  jurors  and  in*  wliat  manner  mdiaments  in  it  ought  to 
be  found.—Eightbly,  'In  what  manner  they  arc  to  be  proceeded 
upon.— Ninthly,  In  vvhi^t  manner  they  arc  to  be  travcrfcd  and 
determined. 

g^^^  2.  As  to  the  f5rfl  point  it  is  obfcrvable.  That  by  the 
fa)  common  Uw,  every     fberift^  ought   to  make    his  torn  or(^)9Co.R«- 

rrmt  throughout  every    Vkundred  in  his  county     twice  in   the  ^*ce. 
vear    in  order  to  hold    a     ciourt  in  every  fmh  hundred   for  the  S;*];- 1*'^^';;  3«$- 
reformation  of  common       grievances,  and  the    pre fervation  of  »inft.  70/71.* 
the  oeacc  and  good  government  of  the  kingdom.        For  which  73- »•»• 
purr^fe  all  the  ^  \nhai>i,:ants  of  fuch  hundreds      being  above  S;.^«„%4J; 
the  acre   of  twelve  years,      and    not  fpecially  privileged,   m  fuch  (^)  Sec  the 
manner  as  (hall  be  more      Fully   fet  forth   under  the  third  point,  *><«>*'•»'»»« 
are  bound  to  attend  at  Tucrh  courts,  in  order  to  make  inquiries  ^H^;^  , 
of  all  fuch  offences  J  an<i    alfo  to  give  fecurity  to    the   publick  c.  17.  ' 
for  their  good  behaviour,     by  taking  an  oath  to    be  faithful  to  Br»aon  1x4, 
the  king,  and  tcrobfcrve     his  laws,  and  alfo  by  incorporating  L.mL^Jia- 
thcmitlves   into  tome    free-pledge   or  tithing,  which     formerly  ftabie.  8 
fisnified   a  certain  nunnber   of  families  living  together    in  the  ^*'*-  '*'• 
fime    precina,  the  matters  whereof  were  every  one    of  them  tnlVee^'' 
mmual\y  bound  for  each    other,  and  puni(hahle  for  the  default  4 Coma!  $70. 

ot    any  member  of  any  fuch  family,  in  not  appearing  to  anfwer 

for  Vi\tnCe\f,  on  any  accufation  made  againft  him. 

Sc«.  3.  And  the  better  inforcing  of  this  order  feems  ancient-  a^"<*-  7^'  ?*• 
\y  to  Vvave  been  the  principal  end   of  holding  this  court,    the  l^»^^*  ^^"*  i^S» 
i\y\e  vhcteo?  even  to  this  day  muft  be  cun a  vifu$  francs  *t,I^n\i  l*^/   .  ,. 
4^n;im  uiw  Xmxa  apua  U  coram  vuicomtie  tn  turno  fuo  iaii  J/^   Mirror  c.  1,  C 
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&r.  But  it  hath  been  refolved  that  the  law  doth  not 
notice  of  anyfuch  court,  uodcr  the  flylc  of  Turn*  -  f^icccom* 
tali  dit ;  ioi  the  word  torn,  properly  takcii|  doth  not  figoif 
Iheriff'scoitft,  buCiusperanbulation^ 

6H«7.  s.  Se&.  4.    fi%  to  i\fi  fefm^I  point,  yt%.    At  what  time 

c*"'  clkl  ''°* '"  ^'^^•^  P'*^*^  ^^^^  ^^^^^  **  ^^  '''^  holden,  it  Ui  faid,  Th 

JLu"  115. '       ^^^  common  law,  it  might  be  holdcn  at  any  place  within 

Kitchen  44.      hundred,  and  as  oft^n  as  tl\e  (heriiF  thought  fit*  But  th^s  h3 

Pait.$^er,  390.  jj^^^  found  to  give  the  (hcriff  too  great  a  power  of  opprc 

the  pco[^e,  by  holding  his  court  lit'  fiich  time^  and  plac 

which  they  could  not  conveniently  attend,  in  order  tfh^e^ 

his  own  advantage  to  increafe  the  number  of  his  amercem< 

it  wa!«  enaSed  by  the  ftatute  of  Magna  Chartai  35.     «*  1 

*^  no  (herifF  or  his  bailiff,   fliali  make  his  torn   throug 

'•  hundred  buk  twice  in  a  year,  and  at  ih^  ^lace  'accuft6t 

f*  w«.   once  after -E^fter,   and  again  aftet*   the'fttfft  of 

^  Michael ;  and  that  the  view  of  fnink-plbdi;e  ih^lT  be  ^t 

•Merrn  of  St.  Michael/'        '  '        ^^   .    r 

##4?.  5.    Aj¥l  lit  i?  fvtjiqr  fi»^^  *y  sil^.w.  3.  c. 

"  T,h;it, every  :frer# ,(hftir .^vaRc  bis  torn.yc^iy,  cyqc  t 
*V.wji^\ifi.,thc  mqfith  lifter  Eaftcr,  anjij  ^pqt|icr  tij^  witbin 
*<  month  after  St.  Michael ;  and  if  they  hold'^  tbc;i|Q  in  ci 

^*  manner,  that  then  they  (ball  lofe  their  torn  for  the  timeJ 

*  __  * 

f  1 D  e  ^'^'  ^*     ^"^  '^  feeois  {a)  certain.  That  fince  thefe  flatu 

KtnJ.-i92l'*  the  (heriff  is  indidable.for  holding' f his  court  at  another  11 
^g(ii.  si^er.^^o.  (han  what  is  therein  limited,  or  at  an  unufual  place. 

• .  ^H  6  7  Siif.j.  Alfo  ithathbcc^n  (*)  refolyed,  That  an  indiam 
6  H.  7.«  -b.  3.  fowid  at  a  (herifF's  torn,  appearing  to  have  been  balden  at  aj 
s.  P/c*84'      tber  time,  is  void.  ' 

»  Hil»70. 

%  Darrt.     Abr«  tS^.    ftlnft.7i«    ft  Stand,  290. 

SeH,  ;8.    But  it  is  obfqrvable,  That  neid^er  of  thefe  ftatu 

do  exprefly  mentiqn  a  .court-lept^.and  therefore, it  is  faid 

(r)  B.  Lcet.  23.  foipe  ftf)  bocjks,  That  .they  do  not  extepd  to  it  ;  neither  dc 

»i,enn.74.       gj^  ^^y  refolution.  That  an  ancient  court-leVt  hol(fenat  a 

(.i)  8H.  7. 4    otqer  time,  or  at  an  unujual  place,  is  vo^d.     ^ut  on  the  co 

Kitchen  44.      trary  it  is  (i)  f4id,  That  a  court-Ieet  piiy  be  ^oWen  at  ai 

Owen  35.         place  within  the  piccio^  whxh  the?  jorif  thinks  .fittmg.    Ai 

<0V«  L'»'-"5  »' "^^°^s  to  be  (/)  agreed.  That  a,  prefcript/on  to  hoM  lui 

Kiuh.  8. 44.      court  oftner  fh^n  twice  in  fhe  year  1$  j^ood ;,  vj^hich  feems  bard 

c.  felii.  i»s«     reconcilable  with  the  general  rule  of  law,  Thjjl  no  prefcripfi^ 

t^RolIioi.       ""  ^'^"^  8*^0*1  againff  a  ftatute  which  has  negative  words,  ir 

court  leet  be  conftrued  to  be  within  the  purview  of  fhe  aboi 

mentioned  Aatutes.     It'is  true  indeed^  Tliat  hoth  Sir  Edwai 

Cffir  and  Kitchen  endeavour  to  folve  this  difficulty,  by  offeriii 

adiftindlion  that  the  faid  rule  extends  not  to  ftattites  made  1 

aiSrmance  of  the  common  law  i  but  it  it  queftionable  bow  fs 
4  ^  thi 
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le.  <*    ' 
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tO  *  Wod  wifwer,  fince  it  fecrrass  to  be  bolden 
this  VilWasdnt     ^  wthonty,  Tb»t  the  faid    A-atutes  were  not  («)  D.lc.  Sk 
''^^^''lfl^3:«  cf  the  old  Uw.  but  ate   icrodu^ory  of  a|9o- 

SsacJlU.   ro,U»r*)  faid,  that  if  it   be  holden  at  anf.)  ,,„.6.  ,. 

Sual  fimit  is    »oid.    And  ^t  (0  («"«*    ^»'«t  "**"•"*- B.  Ue"' ';. 
r«t  wanted ftnee  theftatme,  can  beholden  at    «ny  other  time f  s^u*^  3-,, 
than  what  U  limit*!  by  it,  becufe  emy  f"cH      court  »  de-foc.Eii,^,45. 
xived  oot  of  tbetom,  <«  which  the  ftatute  certainly  did  extend.  ^-J-'^^J*' 


vw%«  ^i'--  — "-W    —   »aauna.  291. 

S^cl.  #.    li  ^lath  been  i^)  holden.  That  in   every  caption  of  (^)  ^  Krb.  73 »• 
an  indiaa>;nttak^n  in  a  ihcriff's  torn,  or  court-  Icet,  ihc  day  i  v-  «07 
whereon  it  wa6  taken  ought  to  be  ftt  forib,  that  *t  may  appear        ""'  *^^ 
HOC  CO  haire  been  (ui  a  Sunday. 

{•^.J?.  10.     As  to  the  tbira  point,  y/z  What  (4?)  perfons  owe  (,)  Secfca.  %^ 
fuit  10  the  fljerirs  torn,   it     i«  certain.  1  hat  regularly  all  pcrr 
fons  above  tbc  age  of  tvirelvc  years,  are  by  the    common  Uw 
bound  io  appear  at  this  coiart  in  their  proper  perfons,  and  that 
no  perfons  (0  bound  to    af>pcar,  are  within  the    bcneEt  of  the 
ftatute  of  if)  Mcrton,  c-      10.  which  allows  fuit-fervice  to  bc^^j  .j^^^,, 
rcrformcd  by  attorney.      And  that  not  only  matters  of  families, 
b  t  alfo  all  their  fervants,    aire  bound  to  pay  fuch  fuit,  and  that 
every  (z)  niaftcr  may  be     amerced  for  fuffering  a    fcrvant  to  fe)  4,ie.  3  af. 
continue  with  him  a  year    and  a  day,  without  being   put  into  45  £•  P'*  *^. 
the  decennary,  &<^' 


Air..  (A  oarfoof  ot  cnurcti^s  have  me  iiKe  privilege  by  thcCOf^N.B. 
foloo  U ;  »«»  »»  W  P««rs  of  the«.l«i  and  won,en  have  ^;^"«-.,':;;. 
the  fame  privilepby  the    ftatute  of  MarUbridge,  c.     lO.   (and  :»),inft. .«,. 
^K,„,  bv  the comBKin  law^  )     unlefs  their  prefencc  be  efpecially  "'• 

<:^a  I  a.     AUo  it  fcems     fl)  clear.  That  by  the   common  nal;  «i,      .^ 
jaw    as  well  as  the  laid  itatctte  of  MarUtrtdge^  c.  lO-    «o  man  Br.aon  124. 
can'be  qUigtd  to  do  tuit    to  any  fuch  court,  within  the  pre- (^  J^«8- »7S- 
cinas  whcieof  he  doth   not  tefide,   in  refpcS  of  any    lands  d\!!/kJ^!;, 
which  he  roay  have  within    the  jurifdiaion  of  it  j  for  that  no  ^  '' 

fuit  of  ibis  Vind  is  due  in    refped  of  the  tenure  of  any  Jands, 
but   only   »«  lefpcft  of  the    pcrfonal  refidence  of  the   party. 


I  • 


(n^  one  Wvc  a  home  aaa  family  in  two  leccs,  it  fcems  that  he 
c\^g,Vkt  to  do  his  (uit  to  that,  wherein  for  the  moft  part    he 
^eiConaW^  tetdes,  but  no   man  can  be  of  two  Iccts  ;     and  ^n   t  a 
tV^etc^gtt  m  who  Hw  within  a  [9)  private  iect,  cannot    be  Scc  ,9  h.  Tu 

obi  i  o>«»^  •»«  H.  6.  pl.  Q* 
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9t  or  THE  SHERIFF'S    TOR 

Mt.  ShJr!  jSSf  '^N  ofslefs*  fuch  fMivate  ket,  for  fimia  defaolc 
s  Hale  70.        fei^ed  into  the  king's  hands,  or  (a)  unlefii  the  h 
PoosUt537.     oeglea  to  hold  bis  conrt,  *   . 

«  • 

As  Co  the  fourth -potnt)  tvc.  What  aiithority 
his  fteward)  h»th  as  judge  .of  thia  courr^   I   Qiz 
'  iaaie  in  relalioat  To  iodiAinents;  Xo  finos  anc 
in  general  i  and,  To  the  appointment  of.CQsiftabJc 

'  S/^,  13.     As  to  the  firft  of  tbcfc  points,  it  fee 

W  ^■^'«  ^^^'   %ht  common  law  he  might  proceed  to  (h)  hear  a 

allialefo,        any  oSence  within  his  jurifdiftion,  being  indi£tc 

and  requiring  a  trial.     But  it  is  clear,  that  he 

from  this  power  by  the  (latute  of  Magna  Cbarta, 

«'  which  it  is  enafied,  **  That  no  (herifF^  conftab 

*^  bailifFof  the  king,  fliall  hold  ple^s  of  the  croiv 

(«)siiift.  31.     fecms,  That  this  ftatutc  alfo  extends  to  the    (c) 

^^^^^ll^'^*  courts  Acet J   who  cannot  deliver  any  perfons   ind 

them  of  felony,  but  muft  refer  them  t6  the  juftic 

delivery  j  neither  can  they  try  any  perfon  indided  i 

of  any  other  offence,  and  therefore  there  is  no  reme 

KUmI  i*xy*  ^^^^  prefcntmcnts  before  them  as  are  traverfabie,  bu( 

S7  H.  8. «.        moving  them  into  the  king's  bench,  ^c.  as  will  be 

Kiteh.  u,  »r.    (hewn  under  ihc  ninth  poInU  *  ' 

Summary  175.  * 

.3.  c.  17.       ^^^    ^^^     ^^^  ,^  .^  certain.   That  the  above- 

ftatute  of  Magna  Charta,   €•  ly.   doth  neither  re 

M  Kitcb.  4t.    iheriflfa  torn,  nor  the  couit*leet,  from  taking  (e)  in 

Ed^  3*^'       or  prefentments,  or  awarding  procefs  thereon  in  the  d 

%  Ha'ic^69l  '^'    ^^^  '^  before;  but  this  power  of  awarding  fuch  proce/1 

(/)  Dait.  sbcr.  been  abufed  by  the  flierifiv  in  their  torns,  {/)  was  ta 

^^Hiic"*!.       *'*  ^^  *^"*  (except  thofc  of  London),  but  not  from  ai 

*      *  '  '       leet,  by  i  Edw.  4.  c.  %•  which  is  more  fuJiyfet  forth  i 

eighth  general  point  of  this  chapter*' 

As  to  the  iecond  point,  vtz.  The  (heriFs  autbor/i 
torn  in  relation  to  fines  and  amercements,  I  fhali  coij 
Firft,  In  what  cafes  he  may,  and  in  what  manner  hec 
impofe  a  fine.— Secondly,  In  what  cafes  he  ought  to  av 
amercement.^Thirdly,  In  what  manner  fuch  amercei 
to  be  awarded  and  afFeered.— -Fourthly,  In  what  manw 
fine  or  amercement  is  to  be  recovered.— Fifthly,  What 
penalty  may  be  added  to  fuch  fine  or  amercement,         { 

Sf^.  15.    As  to  the  firft  particular,  it  feems  dear,! 

'the  (herifF*8  power  in  this  court  is  ftil)  the  fame  as  anciei 

waS|  in  all  cafes  not  within  either  of  the  above-mr/ll 
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TThat  all   ruch^^),R^„3j^ 
icular  oftendcr,  73* 
3  whole  viil  is  A'^*^**'*^ 
of  ihc  thing,  a 


5'^.f7.  16.  But  jt  hath  been  (^)  rcfolved, 
fines  ought  to  be  fevcrally  imposed  on  each  pai 
and  not  jointly  upon  all  of  ihem,  except  when 
to  be  fined;  in  which  crafe,  for  the  ncccfiity 
joint  fine  upon  all  Is  good  - 

Sr^.  J7.     As  to  the   fecond  particular,   v/a:.    In  what  cafes  ., -^ 
the  fheriff  in  his  torn  oug,lii  to  award  an  amercement ;  it  fecms  4^0.     '      '' 
that  he  bath  a  difcretionary  power  {h)  cither  to  award  a  fine  or  F.  Ue*.  u. 

>ts  to   the  court,  as  for  a  fuitor's  re-  19"*:  39- 40. 


f 

■ 


out  a 
for  gran 


ted  for  an  ottencc  xiot  capital  within  his  jurjfdidtion,  wiih- Kiuhcn  ci. 

ay  farther  proceeding  or  trial.     And  it  feems  to  be  taken  sv 
tor  granted  in  (i)  ibme    Books,    That  he  might  in    fuch  cafes  i*l^'  '''o™»  4f 
impofeafincoothcofFenaer,  if  he  thought  fit ;  mnd  the  ftatutc  DaU /bhc'r.  401 
of  I  Edw.  4.  c.X  which    vcftrains  him. from  levying  any  fines  ' 

or  amercements  on  indi^wftcntB  fourid  before  him,  clearly  fup. 
pofes  bira  to  have  had  ».  p>ower  of  impofing  fuch  lines  j  from 
all  which  it  fccms  probab>lc,  that  in  fu9h  cafes  he  had,  and 
that  the  ftewardW  a  covart-leet  ftill  hath  a  power»  cither  to 
amerce  or  fine  the  offender,  cfpecially  if  the  {!)  crime  were  any  ,n«ru 
way  enormous,  as  an  afFray  accompanied  with  wounding,  &c.  ^  ^^"'♦*  *• 

Se^.  18.     As  to  the  third  particular,  viz.  In  what    manner 
fuch  amercement  is  to  be  awarded  and  afFeered,  it  feems.  That 
if  by  an  amercement  be    ineant  the  judgment,  that    the   party 
(baW  be  in  mifiricardia    domini  regis,  this  being  a  (m)    iadidal ,  ^    , 
acl,  ought  to  be  the  aft  .  of  the  court  only,  and  reqa/rernot  c'c\^^^^^^^^^ 
the  concutiencc  or  attent  of  the  jury  or  any  other,  as.  apDeara  *  ^®'  3^'  ^®' 
from  ihccoaftant  form  of   all  entries.     Neither  do  I    Tee   anv 
reafon  why  fuch  an  award  of  a  mifericordia  by  ajudr^e  of 
couTt.\cet,  IhouW  exprefs  any  certain  fum  for  which  the  Dar^* 
lhou\A\)c  in  mifericordia.   except  in   fuch  cafes  only  where 
oi\iec  pctronis  afterwards  to  affeer  it;  for  in  other  c^f^s  tV 
awaid  of  a  miferic6Tdia  is  only  in  order  fo  authorize  others  rr^  c       ' 
iVic  fuia  which  the  party  b  to  pa;r  to  the  ii;ig  fgr  his  d^^r^til  t'^ 
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(^)  ^'  ]\  sUi  obliged  16  do  fuk  to  the  flieriflPs  torn,  or  to  -any   othc 
Mt.  sVer!  3S8.  >c«t,  mlefs  fucli  fMivste  ket,  for  fime  defaalt  of  the 
%  Hale  70.        fei^ed  into  the  king's  hands,  or  (a)  unlefii  the  lord  of 
P(nisiat537.     n^gjea  to  hoM  bis  conrt*  *  . 

As  to  the  fourth  poifit)  tvK..  What  ail thority  the  fh 
his  Seward)  hath  as  judge  of  this  court^  I  flsmli  con: 
iame  in  relation^  To  iodi Amenta;  To  finos  and  amer 
in-general ;  and,  To  the  appointment  of  conftabJea. 

'  Siff.  13.     As  to  the  firll  of  tbefe  points,  it  feems, 

(Aj  Oilt.  Sher,   ^|^g  common  law  he  might  proceed  to  (^)  hear  stnd  dc 

^alefo,        any  offence  within  his  jurifdiftion,  being   indi£led  bef 

and  requiring  a  triaU     But  it  is  clear,  that   he  is   re 

from  this  power  by  the  (latute  of  Magna  Cbarta,  c,  i 

«'  which  it  is  enafied,  **  That  no  flieriflT,  conftablc,   o 

"  baillfFof  the  king,  fliall  hold  pleas  of  the  crown/* 

(Osiaft.  3s«     feems,  That  this  ftatute  alfo  extends  to  the   (c)  ftew 

sliSikV''- *''^^^"'^'''^^^»   who  cannot  deliver  any  perfons   indited 

them  of  felony,  but  muft  refer  them  tb  the  juftices  o 

delivery;  neither  can  they  try  any  perfon  indided  befor 

of  any  other  offence,  and  therefore  there  is  no  remedy  ti 

B/uet.  1*1'^'  ^^^^  prefcntmcnts  before  them  as  are  traverfable,  but  (^) 

S7  H.  8.  %.       moving  them  into  the  king's  bench,  ^c«  as  will  be  nK>r 

Kiteh.  M,  »f .    {hewn  under  the  ninth  point*  *    ' 

Summary  175.  * 

•  *^'  *    '       Seff.  I4«     But  it  is  certain,   That  the   above*mer 

ftatute  of  Magna  Charta,-  €•  ly.   doth  neither  reftrai 

^}  Kitcb.  4t.    iheriiPs  torn,  nor  the  couit-leet,  from  taking  («}  indi<9 

Ed^  ^*c*       ^^  prefentments,  or  awarding  procefs  thereon  in  the  (amc 

%  Hiitigi  '^'    ^^^  ^^  before;  but  thia  power  of  awarding  fuch  procefs,  I 

{/)  Dait.  sbcr.  been  abufed  by  the  flierifia  in  their  torns,  (/}  W9s  taker 

^^Haift.       '*'  ^^  ^^^  (except  thofe  of  London),  but  not  from  any  < 
*  '  '       leet,  by  i  £dw*  4.  c.  %•  which  is  more  fully  fet  forth  ^m 
eighth  general  point  of  this  chapter.^ 

As  to  the  (econd  point,  vt%.  The  flieriff's  authority  i 
torn  in  relation  to  fines  and  amercements,  I  fhall  con(i<l 
Firft,  In  what  cafes  be  may,  and  in  what  manner  beouj^ 
impofe  a  fine.^-Secondly,  In  what  cafes  he  ought  to  awa 
amercement.^Thirdly,  In  what  manner  fuch  amcrcemj 
to  be  awarded  and  afieered.—- Fourthly,  In  what  manner 
fine  or  amercement  is  to  be  recovered. — Fifthly,  What  h 
penalty  may  be  added  to  fuch  fine  or  amercement* 

Sen.  15.     As  to  the  firft  particular,  it  feems  cfear,  j 

'the  (heriff^'s  power  in  this  court  is  ftill  the  fame  as  ancien 

waSf  in  all  cafes  not  within  either  of  the  above*nicncl 
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lows.  m\ic  i^v"'^"^^**^"" » ;"^-^.?^. 
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from      whence  it  fol-  f^)  Book  i.  fe<a. 
record^   and  may  im-ii. 


make  a  panel,  &C.  or  upon    m  (^)  tUhmgrnan     neglcaing  to  f^c)  j'n.e^'tz. 
make  his  prcfcnimcflt,  or  upon  one  of  the  jury    (/)  rcfufing  to  C'^)  lo  H.  6.  7. 
prefcnt   ^he  articles  wfhcrcwith  they  are  charged,  or  upon  af,)^sit|'co   i 
pcrfon  duly  chofen  (/)  conftable  refufing  to  be    Tworn.  b.  3*.       ^"'^  ' 

(/)  8  Co.  38.   DAit.Shcr.    ^00.     Djrerzii.      Dait.  Shcr.  401 , 

Sf^.   16.     But  it  hath   been    U)  rcfolved,     T:^hat  all    Tuch  (^)  ,Roii3j. 
fines  ought  to  be  fevcrally  Impofed  on  each  pariicrular  offender,  7$' 
and  not  Jointly  upon  all  of  them,   except  where    st    whole  vill  is  ''^•^*-43« 
to  be  fined  i  in  which    crafe,  for  the  ncceflity     of  the  thing,  a    '^**'* 
joint  fine  upon  all  is  gooci  « 

Sf/7.  J7.     As  to  the  f«scond  particular,  vis:.    In   what  cafes  .,  ..  , 
the  flieriff  in  his  torn  ouo  Wi  to  award  an  amercement ;  it  feems  ^^0.  * 
that  he  hath  a  difcretionary  power  {h)  cither  to  award  a  fine  or  F.  Lee,  u. 
amercement  for  contew^pts  to   the  court,  as  for  a   fuitor's  '«•  Khc^hci^' *°' 
fuling  to  be  Tworn,  &o*        Alfo   there  fccms   to   be  no  doubt,  (i)\  u^tl' 
but  that  at  the  coromora     law   h€  in»ght,  as   the    fleward  of  a  Keiiw.  66.' 
court-leet  ftill  may,  award  >n  (/)  amercement   of  any  perfon  pfj^^^^'A?** 
indided  for  an  offence  not  capital  within  his  jurifdidlion,  with-  KAuhtl  51. 
out  any  farther  proceeding  or  trial.     And  it  feems  to  be  taken  5»- 
for  granted  to  (i)  fome   books.    That  he  might  In     fuch  cafes  i%^'  '''^'°'  ^ 
impofeafinconthcofFeiiaer,  if  he  thought  fit ;  ^nd   the  ftatute  Dau/sbw.  40,, 
of  I  Edw.  4.  c-^'  ^hich    rcftrains  bim.from  levying  any  fines 
or  amercements  on  indiftcrk^nU  found  before  him,     ciearly  fup. 
pofes  bira  to  have  had  a     power  of  impofing  fuch    fines «  from 
all  which  it  feems  probab^lc,  that  in  fu^h  cafes   he   had,  and 
that  the  ftcward  of  a  co^ar^^lcet  ftill  hath  a  power,   either  to 
amerce  or  fine  the  olFender,    cfpecially  if  the  {!)  crime  were  any  ^«gr^ 
way  enoripous,  aj  an  affray   accompanied  with  wounding,  &c.  ^  ^       '  ♦*  *• 

Se^*  18.     As  to  the  tVkird  particular,  viz.  In  what    manner 
fuch  amcrc€tiicnt  is  to  be  aiwrardcd  and  affeered,  it  (ccms^   That 
if  by  an  amercement  be    meant  the  judgment,  that   the   party 
(hail  be  in  niiftricordia   dor^iini  regis^  this  being  a  (w)  judicial  f„)  ,T„„e, 
sa,  ought  to  be  the  aft  .  of  the  court  only,  and  requires  not  c/canVsr'* 
the  concutiencc  or  aficnt  of  the  jury  or  any  other,  as.  appears  *  ^®'  ^^*  ^^ 
from  the  coftftant  form  of    all  cotries*     Neither  do  I  /"ee    any 
reafon   why  fuch  an  award  of  a  mifencordia  by  a  judije  of  a 
couTt-\ctt,  IhouWexprefs  any  certain  Turn  for  which  the  part 
IhouVdbe  in  mfericordia^  except  in   fuch  cafes  only  where  rJ 
otV^t  v^Tfonis  afterwards  to  affeer  it;  for  in  other  cafes   t^^ 
awaid  of  a  mferhdrdia  is  only  in  order  ro  authorize  others  to  fi^        " 
lYic  (um  Nihich  the  party  is  to  "pa^r  to  the  kb^  hr  hl$  dof^ u U. 

«^4 
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u)  s  Co.  40.  and  in  toeh  (jr)  cirfiBs  4ie  ^iMirts  ^  W-cftninAer^hall  oeiqsr  do 
kait.  Eat.  55^.  more  than  awMd  that  cbe  faity  4>c  in  miferUtrdim^  wttbout 
F°^  B  6  <Bei*<i<»>^  *^  '^tt«i  in  cunmi  ood  thete  foosit  no  jctfoa 
(»)  HdK  1*9!  ^t^y  <^^  ju^g^  ^  *  cooft-kct  ikould  not  follow  dief«fat  Tiikt 
»R.At»r.  54*.  and  accordingly  1  find  the  opinion  of  the  lord  clfief  juftice  (h) 
^^Mod^^'i?^'  /foforf,  which'tathexhiefgroundof  a  refohitUHi  tn(4-)JL#viffiE'$ 
(<tf>Saike'd56.  third  reporr.  That  every  fuch  award  of  an  amerceipcnt  oiuft 
vtde  3  Burr,  exprefs  a  certain  fom,  {i)  over-rnkd  of  Jaic  by  coatt  of  king's 
««^  bench. 

Bi£l.  19.  But  if  by  an  amercement  be  meant,  the  taxing,  or 
reducing  to  a  certainty,  the  fum  to  be  paid  by  the  p^i;ty  to  the 
fe)  8  Co.  40.  king,  upon  the  award  of  bis  being  in  mlftrU^rdia  v  it  (/)  fecms, 
vUv.  a#.  That  if  it  be  for  an  offence  indidlcd,  it  ought  to  be  done  by  cer* 
Rafl.  Eoc.  606.  I3JJJ  officers  called  AflFeerors,  being  fpecially  chpfen  and  fwom 
Keiiwoo/66«  ^i  this  purpofe.  It  is  true  {f)  indeed,  That  the  common  entry 
3  Krbie  )6i.  of  an  amercement  upon  a  prefentment  in  a  court-leet  is,  that 
(/)K.iicheo5i.  ^^  party  is  amerced,  or  m  mi/iriurdia  to  fuch  a  fum;  without 
Or)*Rlh.  Eot.  diftinguiihing  between  the  award  of  the  mifiricordia  arid  the 
151.  afleflment  of  the  aniercement,  or  (hewing  by  whom  they  are 

7"'^**^-  made^  yet  in  judgment  of  law  the  award  of  tht  mijiruordia  U 
{b)  s'co.  40,41.  tl^c  ad  of  the  court  only,  and  the  afleflment  of  the  fum  to  be 
•  Leon.  241.  paid,  the  a£l  of  the  aneeross,  and  (o  it  ought  to  be  pleaded. 
}i)^AmttnKo.  *"'  '^  ^^  '^)  amercement  be  for  a  contempt  of  the  court,  it  may 
(i)  Sav.9s.'  ^  fettled  by  the  judge  himlelf,  and  needs  no  other  alFeerment; 
Co.  Ent.  57a.  for  the  {h)  judge  of  every  court  of  record  ia  the  moft  proper 
Raiiai^ftct.  }^i^  ^^  ^^'  contempts  offered  to  fuch  c(Hirt ;  and  an  amerce- 
a  Co.  it,  in,  ment  of  this  kind  is  in  (1)  nature  of  a  fine,  and  called  fo  in 
a  inft.  196,  (pine  (i)  books ;  and  it  ktmk  to  be  a  general  (/)  rule.  That 
c^artt'^1.  ^^  ^^  ^^  a.  contempt  is  within  the  ftatu^s  which  require  that 
w.  f .  is. '       amercements  be  afltored, 

(fli)Rai».  i5r.  ^^^*  2^*  As  to  tbc  fourth,  par ticuUr,  v/ai»  Tfi  what  oiaonef 
55^.  606.         fuch  (m)  fines  and  amercemeqts  are  |o  be  recovered  }  ft  feenu 

1  "h*'^**'.  ^^^^  ^^^  ^'"8  •^'^  ^^^^  h*^^  ^^  elcftion  of  common  righjj 
c?Biif.  \%u    ^cither  to  diflraln  for  th^m,  or  to  bring  an  action  of  debt. 

RayiP.  6S. 

^v*  $h  94*  For  the  better  juoderftandiag  of  the  nature  of  which  remedieij 
I  (hall  firft  Jay  down  (bnne  rales  tooceming  both  of  them  I 
common,,  and  then  de&end  to  each  of  .them  in  particular.       I 

i 
As  to  what  ooncerns  the  faid  remedies  in  commoOf  1  .ih4 

lay  down  .the  following  inks  if^ 

SeH.  at.    Firft,  That  it  is  fafeft  in  every  avowry,  or  decla 

ff>)  Hobart  it9.  ration  of  this  kind,  exprefsly  to  (n)  (hew,  that  the  c^ence  wf 

RjA.  553.         committed  within  the  jurifdidion  of  the  court.     For  if  it  wc{ 

57*3,  "'/^**    ,nbt,.  all  the  proceedings  were  t9ram  n^njiulicei  and  a  court  (hi 

not  be  prefumed  to  have  a  jurifdidion,  where  it  doth  not  app^j 

to  have  one*    But  ^rhaps  it  ti  not  aecefiary  to  alkdge  In  xl 

prefc 
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ro  N.  f « 1^4  belong  to  the  king  or  a  fubjed,  if  the  otknct  for  which  they  were 
20  H.  6.  f,  impofed  be  of  common  right  incident  to  the  jurifdifiioa  of  facht 
Con.  II H.  7.  ^„,.|3  .  ij^m  ^^  J  if  fuchoffencc  were  only  the  negleS  of  a  duty 
SI  H.  7.  4<y.  created  by  cuftom,  it  is  quefliontfble  whether  it  do  not  require  the 
(«)  I  Ven.  105*  ]i|^e  cuftom  for  a  diftrefs,  though  the  duty  be  of\i  public  na« 

a  kS.  ?^n  ^^"'^  5  ^^'  *f  '*  *>«  ^*>^  '***  (*)  private  benefit  of  a  fubjcd,  it  feema 
739,745.  '  clcar^  That  no  diftiefs  is  incident  to  it  witbpuc  a  fpecial  cuC' 
(^)iRoii7S.    xaau 

21  Co.  44. 

U)%U    . s  ^'^*  *'•     Secondly,  That  the  flierifF,  or  lord  of  a  leet,  may 

47  E.  3. 13.  *  for  fuch  fines  and  amercements  difirain  the  goods  of  the  offend- 
B.  Leet.  aSt  42.  er  in  (c)  any  lands  within  the  county  or  precin^^  of  the  leet,  of 
I'lT  Abr.'li*©.  whomfocvcr  they  Ihall  be  holden,  except  (i)  only  in  fuch  lands 
siaii.  104:  which  (hall  be  in  the  king's  hands;  for  that  all  fuch  lands, 
(^)47  E<K  3.  while  they  continue  in  the  king's  poiKffion,  are  wholly  .out  of 
F*i>iJr.  15.       ^^^  jurifdifiion  of  fuch  courts. 

1  K.  Abr.  670. 

Se£f.  27.     Thirdly,  That  fuch  a  diftrefs  may  lawfully   be 

(0  1  liSA.  131.   taken  in  the  (e)  highway  j  for  that  the  ftatute  of  Marlebridge, 

*^And*  s!'      c.  15.  which  prohibits  the  taking  of  a  dilUefs  there^  is  to  be 

intended  only  of  diftrefles  taken  for  fervices  due  by  way  of 

tenure  of  lands* 
(/)47E.  3.  23. 

41  £.  3. 16. 

B.  Dittr.  3.  Se^*  28.    Fourthly,  That  fuch  fines  and  amercements,  being 

F.N.  B.  2od.     for  ^^  pcrfonal  offence,  no  {/)  ftranger's  beads  can  lawfully  be 
Hoy  so.   *       deftrained  for  them,  though  they  have  been  Fevant  and  coucbanc 
C^»  I*  R.  Abr.  on  the  lands  of  the  ofitnder. 
669. 

(f)  Het.  €i.  Si£i.  29.     Fifthly,  That  it  fecms  to  be  {g)  agreed.  That 

Finch  476.        where  any  fuch  court  is  in  the  king's  hands,  the  goods  diftrain- 

ii)\  H-7-4*  ^'^^  ^^^  ^^^^  ^"^'  ^'^^  amercements  liiay  lawfully  be  fold,  after 
SCo,4f.  they   have  been   kept  a  reafonable  time,  as  the  fpace  t>f  fix- 

sRoU^fi*  tccn  (A)  days;  and  it  fcems  the  better  (/)  opinion.  That 
Qulliei.  6».  H'hcre  any  fuch  court  is  in  the  hands  of  a  common  perfon,  if 
jiBuift.  53.       the  goods  were  diftrained  for  an  offence  of  a  public  nature, 

they  may  be  fold  of  common  right,  without  any  fpecial  cuflom 

for  that  purpofe. 

c.  Eiis.  693.  '  Se^*  30.  Sixthly,  That  no  bailiff  can  lawfully  diftrain  for 
74S*  any  fuch  fine  or  amercement*  without  a  fpectal  {^)  warrant  for 

sl^Kebi^^ic.*^^'  ^^  cloing,  which  muft  be  fct  forth  by  him  in  an  avowry  orjufti- 
balk.  loB.        fication  of  fuch  a  didrefs  ( j). 

< 

(i)  And  in  replevin  it  muft  be  averred,  '««  That  the  defendant  wai  guilty,"  but  in  trefpafs  the  con* 
v'tdion  II  fufficienc  lo  juflii'y  the  officer.  The  aKcrccmeot  aifo  muft  appear  C9  have  been  by  the 
covrt  a^  ftol^)  the  jury.    &tiaiite*a47. 

Sir.. 


21  H.  7.  14. 
at  H«  7*  40* 
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{a)  See  the  Si^i,  34*    As  to  the  nature  of  this  office,  there  Teems  to  be 

Uwks  cited,  j^q  doubt  but  that  the  (a)  original  inftitution  of  it  was  ^r  the 
A)  See  V.  It.  better  prefervatioa of  the  peace;  for  which  purpofe  a  conflabl^ 
(c)  Kitcb.4V  IS  faid  to  be  authorifed  by  the  common  law  to  (b)  arreft  felons, 
'3  H.  7. 10.  2||(]  2lfo  all  fufpicious  (c)  perfons  that  go  abroad  in  the  night, 
4  Coram.  aSg.  ^^d  flccp  by  day,  or  refoft  to  bawdy-boufes,  or  keep  fufpicious 
(</)  B«  I.  c.  63.  company,  and  to  fupprefs  (d)  affrays*  And  to  the  fame  end  alfo 
^)  Umb. On-  ^^  ^^j  fccnis.  That  h^.  ought  by  tbc  ancient  common  law,  to 
45  E.J.  17.  '  prcfcnt  at  ^he  torn  or  feet  all  thofe  within  his  precinA,  who 
(/)RAft.  £0.  have  not  been  ad(nitted  into  fome  tithing  and  fworn  to  the 
cfo»  ton»ii.  '^^"g^  allceiance  j  and  it  fecms  that  he  ftill  ought  by  the  law  in 
Dale.  Slier,  jas.  (0  u^c  ^^  ^^^  ^^y>  ^^  prefent.  all  offences  inquirable  in  the  torn 
Kitchen  47.  or  leet ;  yet  in  the  oath  fet  down  by  Kitchen,  he  only  fwears 
i^on*'"^***'  to  p;^fent  i^Il  bloodflieds,  outcries,  affrays^  and  rcfcoufes  done 
wjthiy  his  office. 

(l)  Salk.  ||o,        Si^.  35*    Alfo  it  is  {g)  faid.  That  a  cohftable  was  at  the 

oommon  law  a  fubordinate  officer  to  the  copfervators  of  the 

peace  $  and  confequently  fince  the  office  of  fuch  confervators 

hath  been  difufed,  and  jufltices  of  peace  cbnftituted  in  their 

ftead,  it.  hath,  been  always  holden.  That  the  coofiable  is  the 

fw    \M^        proper  officer  to  a  juftice  of  peace,  and  bound  to  execute  his 

W  swod.  ISO.  ^ayj-ants;  and  therefore  it  hath  been  (A)  refolved.  That  where 

,  Saikeld  175.     a  flatu^  authorifes  a  juftice  of  peace  to  conviA  a  man  of  a 

Cir^ew  508.    crime,  and  to  levy  the  penalty  by  warrant  of  diftrefs,  without 

(i)  Sa*ic.^'<Vi.    f^yine  to  whom  fuch  warrant  fliall  be  dire£faed,  or  by  whom  it 

%  Roll  78f  '      ihall  be  executed,  the  conftable  is  the  proper  (i )  officer  to  ferve 

'  H^k  sV*       ^^^^  warrant,  and  indidable  for  difobeying  it* 

ik)  I  R,  Abr.        ^^^'  3^'    ^^^  '"  ^  much  as  the  office  of  a  conftable  is 


;9f«  wholly  minifterial  and  ho  way  judicial,  it  feems.  That  he  may 

Moor  945.  appoint  a  deputy  to  execute  a  {i)  warrant  direded  to  him, 

3  Bulft^nJ  when,  bv  reafon  of  ficknefs,  abfence,  or  otherwife,  he  cannot  do 

Pait.  c.  1/  it  himfelf*     For  the  piiblic  good  requires.  That  there  Qiould  be 

' ^A^ *^^*  always  fome  officer  ready  at  hand  to  execute  fuch  warrants, 

I  LeimJ^itt.  ^"^  ^^^  '^^  rigorous  reftraint  of  the  fcrvice  of  them  to  the  pro- 

Merch  30.  per  officer,  could  not  but  fometimes  caufe  a  failure  of  juftice; 

*  ^d^'*  ^^'  y^^  ^  ^^  "°'  ^"^  ''  fettled.  That  a  conftable  can  make  a  dc- 

a^oor  84V*  P^^y  ^'i^i^out  fome  fuch  fpedat  caufe. 

8  Hals  $%u    a  Hale  88.     Wood  h,  i.  c«  7.    Burr.  IS59«  is(».    Stnnge  9||« 

t  And  it  is  enafled  by  i  Will,  and  Mary,  c.  18.  f.  7. «'  That 
*^  if  any  perfon  dtflenting  from  the  church  of  England  (ball 
**  hereafter  be  chofen,  or  otherwtfe  appointed  to  bear  the  office 
**  of  high  conftable  or  petit  conftable,  or  any  other  parochial 
*^  or  ward  office,  and  fliall  fcruple  to  take  upon  him  any  ot  the 
**  faid  offices,  in  regard  of  the  oaths  of  any  other  matter  or 
**  thing  required  by  the  law  to  be  taken  or  done  in  re{pe3  of 
.  .  *f  fupb  office,  he  mny  provide  a.  fufficicat  dp yuty  to  execute  the 
^  iame  for  him« ' 

9  F 
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For  the  better  underatndingof  the  ^^^^^^'^  ^J' ?''5 
as  judge  of  the  torn,  in  rchtion  to  the  ^Pp°'"™'  n  Wh^" 
ftablcs,  I  (hall  confider  the  following  particulars  :-F.rft,  Whe- 
ther the  fceriff  in  his  torn  haih  power  to  make  or  remove  a 
conftablc.-Secondiy,  What  perfons  arc  privileged  from  being 
conftables—Thirdly,  In  what  manner  perfons  duly  chofcn 
conftabies,  may  be  punifhed  for  rcfufing  to  be  fworn.-i'ourih. 
ly,  What  remedy  perfons  having  a  right  to  chis  office,  or  to  be 
oifcharged,  may  have  to  be  admitted  into,  ar  rcftorcd  to  it,  of 
difchargcd  of  it.— Fifthly,  What  power  juftices  of  peace  have 
in  lelaiion  to  thcfe  matters. 

Sta.  37.    As  to  the  firft  particular,  vix.   Whether  the  Ihe- 
fiiF  in  his  torn  hath  power  to  make  or  rcoiove  a  conftable.     It 
being  (aid  in  fome(a)  books,  That  both  high  and  petit  con-  (tf)DiJc  Sher. 
(lables  are  to  bechofen  and  appointed  by  the  (herifFin  his  torn;  400* 
and  by  [b)  others,  that  they  are  to  be  chofen  by  the  decennary,  J^^^  joiJu an 
it  feems  difficult  to  determine  to  whom  this  po >wcr  doth  of  com*  Lamb.  Con- 
mon  right  belong;  yet  it  feems  clear,  That    ivhcther  a  con-  ft»w«8. 
ftable  be  to  be  chofen  by  the  (heriff  or  decennary »  yet  he  is  to  hIi^  151/^' 
be  fworn  and  placed  in  his  office  by  the  (heriff^    as  being  judge  l<)  Ra>au  70. 
of  the  court.  Alfo  it  feems  certain,  That  a  cuftom  for  choofing  M'j    ^     ^^ 
a  conftablc  cither  way,  is  good  •,  and  it  feems  to  have  been  the  i^^ModV/niis. 
opinion  of  the  makers  of  13  and  14  Car.  i.  c.    j  2.    That  the  Dougiat  537. 
lords  of  the  courts-lcci  have  this  power  of  common  right;  for 
the  faid  ftatuie,  on  the  ncglcd  of  fuch  lords  to  appoint  a  con- 
ftable,  gives  to  juftices  of  peace  the  folc  power  of  making  one  ; 
from  whence  it  feems  probable,  That  the  makers    of   thai  fta- 
tute  thought  that  the  like  power  did  originally  belong  of  com- 
mon right  to  fuch  lords,  and  confequenilv  to  the  Oieriff  in  his 
torn,whereihcrel8nocourt-leet:  But  (c)  it  hath    been  faid,(OC,C,r.  ,^9. 
i  h2t  a  cuftom  in  a  town  that  tfic  inhabitants  {ball    fervc  the  *  7^-  309» 
otcce  of  a  conftable  by  turns,  according  to  the  fituatio  n   of  their  ,  lU.  %6S, 
Jcveral  hcufcs,  is  not  good  ;  for  that  by  fuch  a  cou  r  fc     it  r  "' 

couic  to  a  woman's  turn  to  be  con  ft  able,  as  inhabitant:  of 
-ot  tbcc  houfcs;  yet  we  find  fuch  cuftoms  allowed   to     ^ 
»n  later  books,  and  it  feems.  That  the  confequenci 
reaiofling  above-mentioned  may  weU  be  denied,    {irx. 
woman  in  fuch  cafe  may  procure  another  to  fervc  for  fcacr. 

flexfi?'-    "°^«^«^  >«  feems  clear,  that  the    fH<=rriflF  or 

I!      r  *^*"8  power  to  place  a  {d)  conftablc  in  his  of&cre    have  (^  ^"^^'  '^^* 

fcy  confequcncc  a  power  of  removing  him.  * 

«ri!tu  }fc^^  *®  **  ^^""^^  particular,  viz.  What  pe r  ron»  arc 

Pnv  Icgedfrom  being  conftabl«,  it  (.)  feems  ce.tain.  T^Sat  if  t  (0  ^oy  i^*- 

rS  TH?'  ^'  ^'^^  ^ffi^-^  ^f  *ny  of  the  courts  ^F   w/ft   ''''  u 
»)inftef-Ha  I  h*  ^K/*f— .  •        !_•     iE     'l  iT  vvclt- ^na,ch  30. 

pfiyilc<^Thi,/fu'"''*''*r'°'^w"'  ^^  may  have  ^    v».ritofc.c«  V9 
f  "«S»  'or  bu  difcha-ge;   for  that  all  fuch  officers      >..;«<,»«•«'••♦'' 

H2  brnl^-*'"^'' 


may  iSid.  355- 
one  ^^"^**  943- 

good 

of  the 
fuch 
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bound  to  give  their  perfonal  attendance  to  fuch  courts,  (hall  be 
privileged  from  all  fuch   inferior  offices,   which  it  is  apparent 
that  for  the  moft  part  they  cannot  perfonally  execute.     And  it 
hath  been  refolved,  That  fuch  officers  (hall  have  this  privilege 
not  only  where  there  is  no  fpecial  cut^om  concerning;  the  clcc- 
f  iWKeb    oS  '^^"  of  conftables,  but  (a)  alfo  where  they  are  chofen  by  a  par- 
c  c!r.  389!*    ticular  cuHom,  in  refped  of  their  cftates  or  othcrwile  ;  for  that 
I  '  ev.  265.       no  fuch  cuflom  (hall  be  intended  to  be  more  ancient  than  the 
*M^   Mod    X    "^*^'^s  ^^  *^^f®  courts,  and  thertfore  fh^ll  cive  way  to  ihem: 
=  Keb.  578."'  And  upon  the  like  rcafons  I  find  it  [h)  takei^for  granted.  That 
I  Mudcin  13.     pradtifing  barrifters  at  law,  and  the  fervants  of  members  of  par- 
liament, have  the  fame  privilege,  but  I  know  not  of  any  rcfo- 
lution  to  this  purpufe. 

S£^.  40.     Alfo  it  hath  been  refolved,  That  an  (c)  alderman 
r^c/r°V/*    of  London  is  not  compellable  to  be  a  conftable,  for  that  as  an 
Dougut  538.      alderman  he  is  bound  to  be  prefent  in  the  city  for  the  good  go- 
vernment of  it. 

(rf)  See  3 Keb.       Sc^.  4 1.     But  [d)  It  hath  been  holden.  That  a  captain  of  the 
309.  king's  guards,  being  piefcnted  to  ferve  as  condable,  in  pur- 

I  aid.  171.  355.  fuance  of  a  cuftom   in  refpeft  of  his  lands  in  a  town,  cannot 
J  kVwcVwV     cU\m  this  piiv'ilrge  ;  for  that  notwithftanding  he  be  bound  by 
his  office  to  perfonal  attendance  on  the  king's  pcrfon,  yet  fuch 
office  being  of  late  inftituiion,  fliall  not  prevail  againft  an  an- 
cient cuftom. 

+  But  it  is  cna£lcd  by  2  Geo.  3.  c.  20.  f.  76.  "  That  no  fer- 
<<  jeant  or  private  man  ferving  in  the  militia  (hall,  during  the 
**  time  of  fuch  fervice,  be  appointed  to  ferve  as  a  peace  officer, 
*'  or  siparijb  offictr^  unlefs  he  (hall  confent  thereto." 

• 

(OiK^b.  57S.       Alfo  it  (/)  feems.  That  a  prafiifing  phyfician  being  cbofen 

I  Modetn  42.     conftablc  in   {  uriuance  of  fuch  cuftom,  has  no  remedy  for  his 

Col '2  Keble'^'  difcharge  5  for  that  there  arc  no  precedents  of  this  ki^.d,  and 

378.  his  calling  is  private ;  yet  if  fuch  an  officer,  or  a  {^f)  gentleman 

of  quality  who  hath  no  fuch  office,  or  a  pradifing  phyftcian,  b« 

chofen  conftable  of  a  town,  which  has  fufficient  perfons  befides 

to  execute  this  office,  and  no  fpecial  cuftcm  concerning  it,  per- 

(c)  SiH  271*     haps  he  may  be  relieved  by  the  king*s  bench.    But  it  {g)  feems, 

5»sc  I  K.ebie       That  even  a  cuftom  cannot  exempt  fitting  perfons  from  fervmg 

z  Shower  75.    the  office  of  conftable,  where  there  are  not  fufficient  befides 

them  to  execute  ic.     Yet  thefe  points  feem  not  to  be  fettled,  as. 

•^enrdemefne"ii  ^PP^**"*  ^V  ^^  various  opinions  in  the  books  concerning  tl|is 
liable  to  the  of-  matter,  which  are  very  differently  reported. 
:ficc.  Vent.  344« 

Si^.  42.  It  IS  ailedged  in  the  petition  of  the 'London  fur- 
geons,  whereon  the  ftatute  of  5  Hen.  8.  c.  6.  is  made,  **  That 
the  wardens  and  fellowfliip  of  the  craft  and  myftery  of  fur- 
geons  infranchifed  in  the  city  of  London,  not  pailmg  in  number 
twelve  perfons,  for  the  continual  feivicc  and  attendance  that 

they 
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L         11 L  J .'     .  ^:..-  frt  fVii->  Ic infix's  people,  have  b^en 

.     J  1/  .        1  i     „  oil  nftires     and  bulinels,  wherein 
exempted  and  dilchargcd  trotn  all  oinccr^*     «»  i      .,         • 

thev  (hould  ule  or  be^r  any  manner  of  a  rmotir  or  weapon,  &. . 
And  thereupon  it  is  cna£ted  and  tftabliHi^d,  "  1  hat  frooi 
•^  thenccfor.h  the  laid  wardens  and  fcllowfViip  be  diicnargcd, 
**  and  not  chargeable  of  conftabitftiip,  wa;ch,  and  all  manner 
"  of  office  bearing  any  armour,  &c.  an  J  ii'ii>  ^b..t  the  laid  afl 
"  extend  to  all  barber  furgeon^,  admifted  and  approved  to 
*'  excrcife  the  laid  myftery  of  furgeons,  according  to  the  form 
*«  of  the  ihtute  made  in  thai  behalf,  f.>  that  they  exceed  nor, 
"  nor  be  at  anv  ;  me  above  the  number  of  twelve  perfons." 

Sid.  43.    And  it  fcems,  That  by  the  equity  of  this  ftatu'e,  ,  k^-JjIp  ^,jj^ 
and  the  ancient  cutt  )m  of  the  realm,  all  fur^crons  have  been  al-  1  Bum  3S7. 
lowed  the  like  privilege. 

t  And  by  18  Geo.  2.  c.  15.  f.  lO.  "  For    making  the  y«r-  (tf)Onaniodile 
g<ons  of  London  and  the  barbers  of  London    t^^o  feparate  and  '^'"^  «g«inH  a 
didinacorporuions."   It  is  enaded,  *'That  al  J  freemen  of  the  J"'^'^'''",^^^^^^^^ 
«  corporation  of  furgcons,  (a)  for  fo  long  time  as  they  (hJI  ufe  ofcond.M'C.r' 
**  and  exercile  the  an  or  fcicncc  of  furgery,  a  ntl  no  longer,  (hall  ""'y  ^'^  md^ni  %> 
"  be  exempted  from  the  feveral  offices  of  conftable,  fcaveneer   '^'^'"""'^'^ 

over(eer,  and  all  otner  panQi,  leet,  and    ward   cfi&ces,  and  ..oi.  proirq... 
"  from  ferving  upon  juries."  be  n^mro, 

unteffl  cautc  !*** 
Aewnby  the  oppo/i:e  part}  igiinA  it.     Coaiyni  j<i. 

^^  Sta.  44.  Alfo  it  is  ena^ed  by  32  Hen.  8  c.  40.  "  That 
II  Ihe  prcfidtm  of  the  comnon.ilty  and  fellowniip  0/  che  fcience 
^^  and  ficulty  of  phyfic  in  London,  and  the  commons  and  fcl- 

lows  of  ,he  fame,  (hall  not  be  chofen  conftab/es  in  the  city  „..   ,     .  ^ ; 
«  of  London    or  faburbs  of  the  fame,  &c."     Yet  it  feeois  to  ^""  '"'■  ''  *' 
Have  been  holden.  That  the  equity  of  this  acl  doth   not  extend 
]''  °'""  Phvlicians  not  mentioned  in  it ;  perhaps    for     this  rea- 
lon    beoufe  phyficians  ha.e  no  fuch  fpecial  cuftor«    for  ih.ir 
di'chargc  as  furgeons  are  faid  to  ha.e. 


S'-l-iS'    Alfo  it  is  enaflede  Will,  r  c.  4.    which  hath 

"  th::;"o7?/!"'t"'""'  «--♦  -  Tit  afi  pr^ vu^t  ^C 

ne  a,t  of  an  apotberary,   who  have  ben  brou^-ht  uo  ^nd 

.'  li.e  r !     '^''"■'''^'^>  '"  'he  counties  and  plaies  where  thev 
•  l'«.  for  10  long  as  they  ufe  and  exercife  the  faid  "     ^ 


«  Ttoel''  "'?'''  ^y  '  ^^'"•'""1    Mary.   C.    ,S 

CC  ^f  ^  oraers,  that  is  a  minifter,  1 

«  fnSf.r^^'g'!'""'   'hat   ihall    take  the   oaths,    r^^^^^    ,„j 


f.       II. 

that  IS  a  minifter,  teacher,  or      ores^rher 

^^i^fcabc  the  dedarac 


lion,  and   alio   fubfcrvbc    (ucW 
H  3 


of  the 
a  I  tides 


t: 


lot  or  THE  SHERIFF'S  TORN.       Bk«*2. 

<^  articles  of  the  church  of  England  as  the  ad  requires,  (hall 
**  be  thenceforth  exempted  from  ferving  upon  any  jury*  or 
**  from  being  chofcn  or  appointed  to  bear  any  parochial  office, 
**  ward -office,  or  other  office  in  any  buodred  of  any  fiiire  or 
«  place." 

Nt  B«  This  ccf* 

tifiet'i  mty  be'      +  Alfo  It  is  cna^cd  by  lo  an<J  ii  Will.  3.  c.  43.  •*  That  all 

ow  *^*'Jided  **  *"^  ^^^^y  P^rf^'*  ^^  pcrfofis  who  (hall  apprehend  and  take 
h  haTDcver  **  ^ny  peribn  guilty  of  burglary,  or  of  privately  ftealing  goods 
been  oied.— Bot «  to  the  value  of  five  fhillings  in  any  (bop,  wareboufe,  coach* 

tm'Jt^filS  M  **  ^^^^^  ^'  ^'*'**  ^^  ^^^  ^^^  *^^*  ^^^^  .^^  command  any 
office,  die  fane-  *'  pcrfon  or  perfons  to  commit  fuch  offence,  and  profecute  him 
tioni  or  which  «  to  convidtfon,  (ball  have  a  certificate  ip  the  manner  direded 

cifeTJSl  VAhe  '*  ^y  ^^^  *^»  '^y  ^'^^^^^  whereof  he  fliall  and  may  be  difcharged 
parifli.LdMeiii;  **  of  and  from  all  and  all  manner  of  parifli  and  ward*offices 
fieW,  Barrow  «  within  the  pari(h  or  ward  wherein  fi|ch  felony  fliall  be  com- 
^''^  «•  mitted.*' 

t  Alfo  it  is  cna6lcd  by  31  Geo.  2.  c  17.  f.  13.  "  That  no 
"  perfon  within  the  city  or  liberty  of  Weftminfter  (hall  be 
'*  liable  or  compelled  to  ferve  as  a  conftabie,  or  to  find  a  per* 
^  (on  to  ferve  in  his  dead,  who  is  of  the  age  of  fixty-three 
*'  years  or  upwards." 

(3)  It  hath  been  dctenniocd   that  a  oatoraHzed  foreigner,  escltided  bj  the  a  A  of  parliancot 
from  "taking  any  civil  office  of  trail,**  is  thereby  rendered  ineligible  to  the  office  of  conftable. 

uoifcr* 

Eaftci 

-  -  ^  _       •••not 

alfo  eiempted  fiom  the  office  by 'the  charun  of  the  fratcroily  t  But  the  court  ordenpl  it  to  ftaod 
Of cr  for  further  argoaeat. 

SiSis    46.     As  to  the  third  particular,  viz*  In  what  man* 

ner  per(bn$  duly  chofen  confiables  may  be  punilhed  for  re- 

fufing  to  be  fworo,  it  feems  chat  no  perfon  can  laMrfuUy  be 

C.  Ctr.  567.      committed  for  fuch  refufal  without  more  ;  but  it  is  Cdid,  Tbat 

Co.  Bnt.  57S.    if  the  party  be  prefent  in  the  court  be  may  be  fined,  and  that 

iaUc^  '^^'       ^^  ^^  ^  abfent,  and  have  a  certain  time  and  place  appointed 

%  Coke  /a.       ^^^  f^^  ^c  taking  of  the  oath  before  a  juftice  of  peace,  and 

I'd  Ra^ai.  ^.  have  alfo  exprefs  notice  of  fuch  appointment,  and  be  prefented 

'^''  ^t  the  next  court,  for  having  refufed  to  take  it  accordingly, 

he  may  be  amerced.    Alfo  it  feems.  That  in  either  cafe  he 

may  be  indiAed  either  at  the  feffions  of  the  peace,  or  before 

juftices  of  oyer  and  terminer.     And  it  is  advifabte  in  all  plead* 

ings  in  any  action  concerning,  fuch  a  fine  or  amercement  and 

in  all  indidments  for  fuch  refufal,  efpecially  and  exprefly  to 

fet  forth   the  manner  of  every  ^fuch  ele£tion,    appointment, 

(«)  I  Med.ft4.  notice,  and  refufal,  and  (a)  before  whom  the  court  wias  holden. 

(i)  5  Mod.  96.  And  it  hath  been  a(djudgcd.  That  it  is  infufficient  to  fay  m 

'^  gencrali  tbat  the  party  wa3  {b)  dcbito  mod9  tliGm^  or  bgitimi 
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.      .    L    w  X       ••.,-*  •KprpnF        without  fetting    Forth  (a)  A\eyn'f%. 

,hau,,  or  that  Rt  hid  {a)  "»»'"  '**^^^.^/j       ^,,     Alfo  it  is  (l>)  5  Mod.  96.  ..9. 

thr  (nrriil  c  rcumftances  01  UlCn    notice,      *-—    •  r    i-        no.  iji. 

faid  to  have  been  adjudged.  That  an  ina .  ^     ,         .^       ^.^^  J^  ^  „^ 

a  fufficient  petfon  to  ferve  the  office  .*^'    .~",.,,    •  V.^^-  „,  (*)ifc,b.  416; 
flicwine  that  the  party  tefufed  to  ferve   it  himlelf.  is  fufficient,  l^  ^.^  ^^ 
and  it  is  faid  not  to  be  fufficient  to  (hew,      r  hat  a  man  was  pre-  y,i  ,;^ 
fented  and  retumeJ  to  be  a  chief  pledge.    Without  ihcwing  that  J.^;-"/;; 9»o. 
there  were  other  inferior  pledges.  Barnard,  K.  B. 

413.    u  Mod.  115.     IX  Mod.tSo.    ScnC  cafe,  480.     Saand.  290, 

M  47.    Amo  the  fourth  particular,   W^.  What  remedy 
pcrforis  having  a 'right  to  be  conftablci,    or     to  be  difcharged, 
may  have  to  be  admitted  into  or  reftored  to  their  office  or  dif- 
charged  of  if,  it  fccms  clear  at  this  day,    'I'hat  the  court  of 
king s  bench,  having  the  fuprcme  control  of    all  inferior  jurif- 
didions,  may  upun  the  complaint  of  any  perfon  apprehending 
hitnfelf  to  be  unjaftly  aggrieved  in  any  fuch  rcfpei^,  award  a  i  R.  Ab.531 
vrit  to  the  judge  of  the  court,  thereby  commanding  him  to  ^^j^'^jj  ^^^ 
fwcar,  reftore,  or  difchargc  the  party  as    the   cafe  ftiall  be  ;  coa.  t  Bulil. 
whereupon,  if  fuch  judge  do  not  obey  fuch  ^vrit,  nor  an  alias  »74« 
and  ^/anVj  to  the  fame  purpofe,  or  return  a  fufficient  caufe  to 
the  court  to  juiiify  hi&  not  obeying  it,  the    court  will  at  laft 
award  a  preremptory  mandamus, 

Se^,  48.    Alfo  it  hath  been  holden,  That  a   perfon  duly  » jonei  an. 
chofcn  conftablc  at  a  court-lect,  and  refufcd    to  be  fworn  by 
the  fteward,  may  be  relieved  by   the  feffions    of    the   peace. 
But  this  point  (hall  be  toore  fully  confidcred  in  the  next  fcC- 
tion. 

Sf^.  49.    As  to  the  fifth  particular,   v!z.    What  power  Saikelii75-'7«. 
juftices  of  peace  hive  in  relation  to  thcfe  matters,    it  is  obferv-  i^^'* Ji! 
able,  That  the  conftable  being  a  principal  peace  officrer,  and  it  ,  buKV.  174'. 
being  ncceflary  for  the  prefervation  of  the  peace,     tHat  every  Aieyn  78. 
vill  (hould  be  furnifhed  with  one  5  the  juftices  of  peace  have,^'^^-^'  ^^^' 
ever  lincc  the  inftitution  of  their  office,  taken  upon  them  as^^Moa.  i«o. 
confervaiors  of  the  peace,  not  only  to  fwear  conftabl  es  which  strange  79»- 
have  been  chofcn  at  a  torn  or  leet,  but  alfo  to  norrai  natc  and  '°5o. 
fwear  thofc  who  have  not  been  chofen  at  any  fucti    ooyrt,  onco"   Julft. 
the  neglca of  the  (heriffs  or  lords  to  hold  their  courts    or  to  174. 
take  care  that  fuch  officers  arc  appointed  in  thcrx^.  X\(o  it 

aT}^   f      ^"^^  j"^'^  ^^""^  ^^^*ys  "^"^^  ^""^  ftood   eaufc  to 
dilplace  fuch  officers  which  have  been  fo  chofen  and     fworn  by 

T^Au  ^^^^  ^"^^^  of  juftices  of  peace  having  t>een  con- 
hrmed  by  the  uninterrupted  ufage  of  many  ages,  (hal  I  r^r.t  nov^r 
be  dirputed,  but  fliall  be  prefumed  to  have  been  gr^i^^d  o^ 
fufficient  authority.     And  fome  have  carried  this   pS^rTtL  far 

« to  aOow  the  juftices  at  their  feflions  to  fwear  oVt^  'ijjj;  Jj^ 

^  ♦  cbofctt 
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chofen  at  the  Icet,  and  unduly  rcjeded  by  the  fieward^  who 
had  fworn  anoiher  in  his  place  (4). 

(4)A  conftable  was  chofen  at  a  court>lee%  an.^  aftetwar'ti  fworn  in  before  a  fingle  Juf^ice  ol'tbe  peace. 
Vpon  motion  for  an  information,  the  court  held  it  to  be  a  good  Iwriring.  Strange  1 149.  a  Hale  gS. 
Juflices  of  the  peace  may  appoint  a  conftable  even  in  a  privilrged  plac^^  where  tbeic  bs«  been  none  for 
fifty  years  before,  and  procred  a^ainft  him  for  not  taking  the  oath.  In  the  hamicts  nbout  the  Tower 
they  cbofe  iive  where  (here  was  formerly  but  one,  an  1  it  was  held  *hey  might  do  (o.  For  thooph 
eriginally  conftablea  were  chofen  'n  leet%  yet  bei«f  officers  whofe  duty  it  it  to  keep  the  peace,  the 
Joyces  may  chafe  them  in  cafes  tfufcrj/fty,    Ca(e  of  the  conftablc  of  Hoimly.     j  Bac.  Ab.  439. 

Strange  446.  5/^.  50.     However  it  is  certain,  That  jufiices  of  peace  had 

"Id*^^  'he  ^'  power  to  nominate  and  fwear  conftahlcs  on  ihc  default  of  the 
wdenrfealon!'  ^orn  or  leer,  before  tbe  flatute  of  13  &  14  Car.  2.  c.  12. 
For  the  cafes  in  f.  15.  and  therefore,  that  they  have  fuch  authority  in  fome 
lt\\e  SeTueK' ^^^^^  "^^  mentioned  in  that  ilatute,  which  reciting,  **  That 
cmptedfr'om  '  the  laws  and  ftatutes  for  apprehending  rogues  and  vagabonds 
«aio.it,  had  not  been  duly  executed,  (omeiimes   for   want   of  officers, 

^***-*Jl**'j  by  reafon  lords  of  manors  do  not  keep  court- leets  every  year 
e!  i2.*a4  Geo.'  for  the  making  of  them,"  doth  enadt,  «*  That  in  cafe  any 
s.c.  44Ante  <(  conflable,  headborough,  or  tiihingman,  (hall  di^  or  go  out 
Cont«nfng  "  ^^  ^^^  parift,  any  two  jufticcs  of  pcai  e  may  make  and  fwear 
the  expencei  **  ^  new  con(iable,  headborough,  or  tithingman,  until  the  faid 
of  his  office,  ««  lord  (hall  hold  a  court,  or  until  next  quarter  feffions,  wl^ 
rto!^FoThU  "  ^*"  approve  of  the  faid  officers  fo  made  and  fworn  as  afoic- 
reimborfment,  *^  faid,  or  appoint  Others,  as  they  (hall  think  fit ;  and  if  any 
Vide  18  Geo.  3.  «*  officer  (hall  continue  above  a  year  in  his  or  their  office, 

hi«7ccoum"aDd'  **  ^^^^  ^^^^^  ^"  ^"^^  ^^^^  ^^^  juftices  of  peace  in  their  quarter 
remoira».  Vide  **  feflions  may  difcharge  fuch  officers,  and  may  put  another  fit 
12  Geo.  2.  c.  it  ptrfon  in  his  or  their  place  until  the  lord  ot  the  faid  manor 
•9-  «•  »•  ««  ftjall  hold  a  court  as  afore  faid  (5)." 

(;)  But  juflicfs  even  in  frffions  are  not  empowered,  by  the  force  of  this  (Mature,  to  Oifchaific  coo* 
H^blrk  chofen  and  f^om  in  »t  the  court-lect.  Strange  79!.  and  the  ftaia^e  mud  be  Ariflly  pur. 
fued  by  the  frflions.  »n(t  therftfcre  an  appointment  in  thcdiij'inQure  **  for  a  yeari  or  orttil  othera  were 
chofrp,"  was  quaihed.  Stian^.e  1050.  Soalfoihe  court  v^ili  grant  a  quo  warranto  againft  a  con- 
Hable  defied  at  a  «eflr*  and  fworn  in  at  ihe  feifiont  under  this  flrfiutr  j  tvt  prima  Jane  the  riehr  of 
appointing  it  in  tVe  left,  anii  the  feir:ons  hare  no  power  it  there  haa  been  no  dciaiJt.  Strange  lait. 
boofla»  536*    Fitzfibbon  192. 

4 loft.  261.  As   TO    the  fifth  general  point  of  this  chapter,  viz.    What 

Croip.  213.        ^jpj  Qf  ofFr  nces  are  inquirable  in  the  (heiiff's  torn,  I  fhall  premife 

the  following  obfervations. — Firft,  That  it  is  no  certain  rule, 

that  fuch  oftenccs  as  are  omitted  in  18  Edw.  2.  concerning  the 

view  of  frank-plecge  are   not   within  the  jurifdidion   of  the 

^.  Torn,  5,        torn  or  lect. — Secondly,  That  offences  made  trcafon  or  felony, 

^^»  f*  5»*       or  in  any  other  manner,  having  a  reftraint  by  ftaiute  fuper' 

added  to  that  of  the  common   law,  are  not  inquirable  here  in 

refpeS  of  any  fuch  ftatute,  but  only  as  offences  at  the  common 

law  ;  for  that  the jurifdiflion  of  thefe  courts  is  wholly  confined 

to  offences  at  common  law. — Thirdly,  That  no  offence  what* 

Keilwood  66     f"'^?.!''  '*  c,<^g"*^f  ^i«  «"  *"y  f"ch  court,  unle&  it  arofe  fince  the 
holding  of  the  lad  court. 

Offencei 


either.  Capital;  or 
:ithcr  Treafons  or 


los 


books 
in 


(a)  Crom.  si2«. 
Dalt.  Sher.  igi. 
7  H.  6.  ». 
lo  H.  6.  7. 
Qu.  Bro.  Lee% 

{h)  9H.  6.  44« 
(0  Inf.  f.  si. 
{d)  Kiuheo^  %, 

Summarf  173* 
41  H.  7. 4*  5« 


a.lO.     OT  THE  SHERIFFS 

Offen'ces  mquirabk  in  this  court  arc 
Not  capital.    The  capital  offences  arc 

Felonies. 

oks,  That  the  Ihenff  in  his  torn  may  inqu" 
.general,  and  in  (h)  others,  that  he  may  tnqtiirc  ot  all  wmcD 
are'not  aU  the  king »  perfon  ;  but  1  can  Ar^d  no  reafon 
given  for  this  dittinaion;  and  fince  it  is  a  general  ruic,  1  nat 
ofcnces  are  inquirablc  in  this  court,  in  rerpect  ot  their  being 
of  a  publick  nature,  on  which  account  the  I  o  weft  offences 
ajalnft  the  king,  as  (0  mortmains  and  purprcfturcs,  and  fuch 
liice,  arc  inquirdblc  in  it,  it  fcems  ftrange,  That  the  higheft 
fh  uia  be  exempted.  However,  it  is  [d)  clear,  T  tiat  the  Iheriff 
has  no  power  to  inquire  of  any  offence  made  treafon  by 
ftatuic,  as  of  a  treafon,  but  only  as  it  was  an  offence  at  com- 
mon bw. 

S^a.  52.    Secondly,  As  to  felonies.    It   is    al fo  generally 
faid  in  (^^  fomc  books.  That  the  (heriff  in  his  torn  may  inquire  W  *°^-  ^'  7- 
of  d\\  kir.ds  of  felonies,  and  in  (/)  others.  That  he  may  in-  Crompiona**.   ' 
C'itri  ot  all  except  of  the  death  of  a  man,  or  rape.     Of  the  D*lt.  Sbcr.  39a. 
fifll  of  which  it  is  faid.  That  he  cannot  inquire,    becaufe  it  is  (/^9  H.  6.44. 
not  ac.mmon  nufance,  but  only  a  wrong  to  a  Cin^le    perfon.  j  h.  6,  i».' 
But  if  this  reafoning  be  the  only  foundation  for  this    opinion,  F.  Torn,  5. 
it  leems  dfficuli  to  maintain  it ;  for  if  an  aflault  and  battery  of  |°  LcT'^r'afi, 
a  fingie  perfon  being  accompanied  with  blood (hed  or  robbery,  Finth  i^u 
be^  inquirable  in  this  court,  in  refped  of  the  enormity  of  the  Kitchen  xa. 
offence,  and  the  danger  to  the  publick  from  fuffering    fuch  of- 
fenders to  go  unreftrained,  it  leems  ftrange,  if  fuch  an  afTault 
priced  to  murder,  that  it  ftould  not  be  inquirable  in  ic  alfo. 
But  it  is  [g]  faid,  That  the  (heriff  cannot  inquire  of  rape   as  of  (^)  Kitchen  «»• 
a  felony,  becaufe  it  is  made  a  felony  by  the  ftatute  of     Weft-  18  t-  »•  View 


-who 


of  Frankpledge 


minftcT  1.  c.  34.  by  which  it  is  cnadtcd,    "  That    bw      ^..^     ,  .  ,0, 

D  ''V       A ''''"''"'  ^'^^  '^^'^  judizmcnt  of  life  and  merr^  !>cr."  »»  b.V  »». 
W  if  this  ftatute  had  only  repealed Ihe  f3th  of  Wcftminfter  i.  6  H.7.4«  5' 


hen  It  would  have  been  a  felony  by  the  common  law  a  era  in  i 
but  now  It  being  a  felony  only  by  the  ftatute,  it  is  inquirable 
as  a  tre!?ifs  only  in  this  court.  .  -i  uib 

•  ?"^ri'  "°'  "P'*»'  inquirable  in  the  fterifF's  torn  j 
either,   buch  ai  amount  to  an  aSual  treipafs ;  or  Sue  hi 
do  not  amount  to  fuch  a  trefpafs. 

Sia.  S3.   And  firft,  as  to  fuch  ofFences  amounting    «<>    a«  ,  ^«B  ♦.  «. 
aaual  ucfpali,  «  «  »,,„4^  ^^j  j^^^  ^  ^^,^  ^^  littery  J  vUnt 


as 


•,    I 


io6  df  tHE    SHERIFF'S   TORN.      Bk.2 

iSE.2.V]ew    inquirable  here  if  there  be  sinybloodfiied  fit  h,  but  other^il 
of  Ffankpiedgc.  ||^j .  becaufe  if!  fiich  cafe  it  is  not  looked  on  as  a  commo 
•  37*  3  •  grievance,  but  as  an  injury  to  a  particular  perfon. 

!«)  4H.  tf.  le,       5«^.  54*    Secondly,  That  all  (0}  affrays  are  alfo  inquirabl 
>  ^*  3* '»        here,  for  that  they  are  in  tirnnm  p^otu 

B»  Lest,  I5« 

fWiCk  h  II.         ^'^'  55*    '''''*"^'y»    That  the  comnion    (*)  breaking  t 

B.  Lcet.  '%iy  hedges,  walls,  or  dykes,  may  alfo  ht  inquired  of  in  this  cour 

sa£.  ^%%.  but  not  the  breakiDg  of  any  partitular  hedge,  for  that  it  is  t 

riacb  2^u  common  grievance. 

Si^»  56*  Fourthlyi  Alb  ic  is  eommonly  laidi  that  a 
(ODalt.  Shfr»  (^)  ponni  breaches  may  be  inquired  of  in  this  eoiirt,  as  beii 
3){4.  common  gricvsnccs,  in  dired  contempt  of  the  authority  of  tl 

Kiidi.  If,  37.  law,  by  which  pounds  are  provided   for  the  legal  deUinme 
c^  4  Lcoo.    ^f  diftf efies  tUl  they  fliall  be  delivered  by  dtie  eourfe  of  law. 

Offences  under  the  degree  of  capital,  not  amounting 
M  aftual  tr^fpaft,  ind  inquirable  in  this  toortg  either  imoi 
diately  concern  the  kiilg's  inf  ereft,  or  do  not^ 

&^.  57.    As  to  tbofe  which  iiAmediateljr  concern  the  kin] 
M  DiTc  Sher,  >ntereft,  it  feems  to  be  agreed,  Thitt  all  (J)  purpreftures 
393.  *   iocroachments  upon  the  king,  and  ( / )  alienations  in   moi 

(f)  Khth,  S3,  main^  and  (/)  feifures  of  treafare-trove,  or  of  (g)  wat6  or  | 
(/)  l?ich.  40.  •ftrays^  or  goods  {g)  wrecked^  belonging  to  the  king,  may 
sSK<i.  t.  Vievir  inquke4  of  in  this  court,  fiut  it  feema  (^)  queftionafa 
•^  '[S'*P^**'**'  Whothef  a  prefeription  in  a  ceurt-leet  to  inquire  of  the  feifi 
HI  s^^o^  ^  ''^^  ^"^^^^  boloiigiivg  io  the  lord  of  it,  being. «  fubjeS, 
Dait. Sher.393.  good  or  not,  fince  it  is  againft  the  general  (i)  mJe  of  the h 
Ciroin.213.  fQf  1))^  court'l^ei  to  take  conusance  of  ttefpafiea  done  to 
(1)  i^Sav Jli^f.  private  damage  <>f  the  lord)  becanfe  that  Would  make  him 
Rajiii,  1 60.      own  judgeiT 

Si£f*  5S.  As  t6  offences  of  this  kind.  Which  do  not  i 
(k)  1 R.  3. 1,  mediately  concern  the  king's  intereft,  K  ftems  to  be  a  gem 
\^i,^*A^t%,%x.(^)  ^'^>  T\\^i  all  eomnion  nufiiiices  are  indi&able  in  1 
iR.Ab.  541.  court;  as  all  annoyances  to  common  bridges  or  highways, 
54««  549*  bawdy- houfes,  tit.  arid  alfo  all  other  fuch  like  offences,  as 
|2)^'g"j",;  felling  corrupt  viflual's,  01*  expofihg  them  to  fale,  (li)  break 
B.  Leet,'  i!  '  the  a&ze  of  beer  and  ale,  riegleSing  to  hold  a  (^]  fai^ 
4ioft.a6i.  market  iil  purfuance  of  a  grant  or  prefcrlpb'on.  Alfo  it  fe 
(0 aljift''?*^  '***^  ^^^  keeping  of  [p)  falfe  weights  or  m^afures  is  india 
4  £.  4-  M«  in  this  court,  whether  it  appear  that  they  were  adually  ti 
R^Abr*^**  ^utfcof  or  not:  Alfo  it  is  faid.  That  all  Coihmoh  drfturbci 
(•)CroBi.*»i2.  *^  peace  iliay  behel-e  indlde'dr  as  (^^  barrators,  common 
(^)iS£.  1.       fcolds,  (j)  eves-droppers,  and  alfo' all  common  dpprelTors 

TiewofFruik-  ,    ^ 


«A 


Cb.,0.    Of  TBI  an  ^„j  fufpiciou9per.WCtom..t.. 

,,„„(.),8cc.«aaM(^WSro^  S.  tbc'night.  and  J;^-|-v^*t; 
fons,  as  vagibonds  5  « tho.e  who  go  »"'        ,         j,aunt  taverns,  of  Fr.nkpWge. 

i4  no  vifible  mean,  to  hve  ^ J  «^^^;f^X,  &<=•     ^nd  (^)  g  ^11^* 
toon  to  the  court  who  fli^l\_'"*"\  „""     uhout  caufe,  or^j^^. 
jlfo  all  thofe  who  M\  levy  a  hue  and  cry    ^  jf^^  one  >»  i. «.  View 

ilijll  negled  to  levy  one  where  they  ought,   or        i-  rfFr»iUtpW|e. 

rightly  levied.  •.,•..». 

..,    /%'•.•    r  :j    TV.,*  ^vrr'V  viU   Wlthm  the  (1)  Kitehea  ij, 

5,s.  59.   Mo  (0  «  1$  fa«d,  ™  "!.  J^avine  a  pair  of  s«etb.n.u 
precina  of  1  torn,  B  indiaaWe  in  it  for  not  having  a  pair  01  ^^^^ 

Ms,  and  fliall  forfeit  five  pounds. 

S.a  60.   Alfo  by  [fi  ftatute,  many  other  ^^^^^J^^J^;^^^ 
,..,.  in  .his  CO  J.  SJhich  it  would  be  too  long  Co  enumerate  ,^,..  ^^^^^  ^ 

m  ihis  place  (6).         ^^^^  ^^^^  ^  ^^^  ^  .^  ^^^  ^.^j^^^  UiUjurifdiaiop,  4  Buir.  1861. 

S.^.6i.   But  it  hath  been  (g)  iefolved.  That  a  man  can- k)  ,.R  Abr. 
not  be  amerced  in  a  court-kct  for  (urcharging   a  common,  S^^^  ^^^  3^ 
kciufc  this  oniy  concerns  the  private  mtereft   of  the  inba- 
bitznts. 

Sf^.  62.   Yet  It  hath  been  {h)  holden.  That  if  chere  be  a  {b)  i  E.  Afcr.' 
bv-law  made  in  a  court-lccf,  in  purfuance  of  a    cuftom  ^.<>  J*^"    .  ^5. 
make  bv-laws,  that  no  one  (hall  receive  a  poor  man  to  be  his 
tcnant/whofliall  be  chargeable  to  the  town,  under  a  certain 
penalty;  and  afterwards  an  inhabitant  oflFend  againft  fuch  by- 
law, he  may  be  prefentcd  at  the  court-lect  and  compelled  to 
pay   fu'.h  penalty.    But  if  fuch  by-laws  be  valid,    it    iccms 
clear.  That  they  depend  entirely  on  the  cuftom;  and  arc  not 
binding  of  common  right  |  for  that  the  court-leeC,  as    iuch^ 
hath  nothing  to  do  with  fuch  matters  of  a  private  nature  r    And 
bow  far  any  fuch  court  may  receive  from  a  fpecial  cuftom,  a 
ntw  collateral  power  of  a  different  nature  from  what  naturally 
belongs  to  it,  may  defcrve  to  be  confidercd;  but  it  (i)  fccm^i  {i)  iiH.  7-  »4* 
That  of  common  right  any  court  leet  with  the  aOent  of    ^^^^  *\J**L^'' 
tenants,  may  make  by-laws  under  certain  penalties,  iim     rela-  HoUit»i«* 
tion  to  matters  properly  within  the  conufance  of  fuch  oocirt,  Kiuben^s* 
as  the  reparation  of  the  highways,  &c.     Alfo  there  {k)    fecms  ^^^ ,  oann 
to  be  no  doubt,  but  that  by  cuftom,  a  court-baron  may    rraake  7^5.  717- 
by-laws,  for  the  well  regulating  of  commons  and  fucli      like  K.ucb«n78. 
private  matters;  and  therefore  where  a  court-lect  and    b^ron 
arc  hoWcn  together  at  the  fame  place,  as  they  ufually  a.re^^     it 
Teems,  That  what  is  tranfofted  therein  in  relation  to  pubiidc 
matters,  ball  be  applied  to  the  (/)  jurifdiftion  of  the  eoiart-    ^  rh,    11. 
leet,  and  what  is  done  in  relation  to  private  matters,  (hzill    be  ^a,  ^T 
intended  to  be  done  by  the  court-baron. 


I 
I 


I 
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SfH.  63.  As  to  the  fixth  general  point  of  this  chapter,    _. 
Within  «lut  place  offences  i^diOablc  in  tbc  (hc^tff '•  tmn  sn  uft 

ife. 


1, 


ifcg  or    THE    SHERIFF'!    TORN.       i 

(a)  bait  Sher.  *"''^»  '^  fccmcth  that  it  is  not  material,  whether  fuch  (a 
185.  fences  did  arife  within  the  hundred  in  which  the  torn  is  ho 

c"^**c  V'  ****  ^^  "^^  *  ^^^  though  the  (herifF  ought  to  hold  his  lorn  in 
•J*^*55  •  particular  hundred,  yet  it  fecms.  That   in   each  of  ther 
holds  it  for  the  whole  county  ;  and    it   is  certain,  Th. 
hath  a  general  juriididion  throughout  the  whole;  yet  it  ft 

i5h?Shii.\M.  '^^^^  ^^^  i^^""'^  ^*^*  "^^  ^^  charged   on   their   (6)  oati 
prefent  any  offences,  but  thofe  arifing  within  their  parti 
(OaTntt.  120.  hundreds.     Alfo  it  is  provided  by  the  (latute  o\'  Marib} 
nt.  c.  10.     That  thofe  who  have  tenements  in  different  {c) 

id) iVinAhu  '^^^^^»  dtizW  not  be  compelled  to  come  to  any  torn,  but 
543.  '     in  the  bailiwick  wherein  they  (hall  be  converuint:  Alfo  i 

^om.  ti*.  feems  clear.  That  no  offence  arifing  within  the  precinds 
B/Prefenc.  i.  '^^^  '^  inquirable  in  the  torn,  unlefs  there  hath  been  a  nr 
D«lt.Sher,  395,  to  prefent  it  in  the  leet :  But  after  fuch  a  negleA  it  feem? 
S9^«  better  (e)  opinion.   That  it  is   inquirable  in   the  torn, 

?0io*h!^*4.  otherwifc  there  (hould  be  a  failure  of  juft ice.  Yet  it  f 
isH.7-i8.  certain.  That  in  pleading  you  (f)  cannot  juflify  the  pro< 
r-^h^6*  '"8*  ^^  ^^^  flieiiff's  torn  againft  any  offence  arifing  with 
C°Jac!^«4,  '^^^>  without  exprefly  alledging  that  the  Icct  had  ncglefli 
551.  inquire  of  it ;  for  that  fuch  a  negled  is  not  to  be  .prefui 

Con.  4  loft.       where  it  doth  not  appear. 

(/)C,  Jie,  551, 

5/^.  64.     As  to  the  feventh  general  point  of  this  cha| 

slnft  387.  viz.  By  what  jurors,  and  in  what  manner,  indiSments  ir 
*  "*'' "°^  J5J  (hcriff's  torn  ought  to  be  found,  it  is  ena£ted  by  the  ftatute  (; 
fpeaioniyf«cT  Wcflminfler  2.  c,  13.  **  That  the  fheriiFfhall  take  no  inc 
inquifitions  ai  *♦  either  ex  cfftcio^  or  by  virtue  of  the  king's  writ,  but 
fon^f7ifo"**"  "  twelve  lawful  men  at  the  leaft,  who  (hall  put  their  Tea 
mens  an/not  "  ^uch  inquifiiions }"  and  the  fame  is  alfo  provided  as  to  b^ 
ioquifitions  for   of  franchifes. 

ofFen(e8  where 

the  partj  cannot  be  apprebeoded.    4  Burr*     1S61. 

SeSl.  65.     In  the  conflru£lion  of  this  ftatute  it  hath 
Dalron*t  office    holden,  That  if  there  be  more  than    twelve  jurors,  an< 
otOicriff  3S9.    agree  to  the  inquifition,  all  muft  fct  their  feals  to  it;  but 

it  is  fufEcient,  if  twelve  of  them  only  agree,  for  thofe  tv 

to  fet  their  feals. 

Se£i.  66.  And  it  is  farther  ena&ed  by  i  Rich.  3. 
'*  That  no  officer  return  or  impanel  any  perfon  to  be  ti 
or  put  in  any  inquiry  in  any  (heriff'*s  torn,  but  fuc 
be  of  good  n^me  and  fame,  and  having  freehold  to 
**  yearly  value  of  20  ^«  or  copyhold  to  the  yearly  valu 
*'  26 X.  id.  on  pain  of  401.  &c.  And  that  tvery  fuch 
*'  didment  before  any  (heriff  in  his  torn  otherwife  taken, 
"  be  void." 


cC 


1 05 


S.P.C.  8$. 


7  H.  6.  15. 
iftH.  7. iS. 
B.  Leet,  141 


a  Tnft.  3??. 
S.  P.  C.  85. 
It  Co.  45* 

(8)Thisa:tooly 

reliie«  to  fuch 
indiftmcnt*  at 
were  to  be  de- 
livered over  t« 
ihejuftices; 
prefeotnnents  are 
not  wi(hin  the 
meaning  of  ity 
and  therefore 
not  neceffary  t« 
be  indented  ; 
4  Burrow  l86l« 


CUo.    or  THE  SHERIFF'S  T  O  R  N. 

^  .   lo-t"    Cf'CfTh  to  be  within 

5.5.  67.    And  note,  T^^^^^^^^^^  Second,  and 

thelctta  of  tne  uid  ftaiu  e  of  Weftminft.  r     c  n  , 

a.U.dby  focneto  b.  wUh'.n  .he  ^^^-^y  ^^  ^^l^s   S  d,  by  feme 
,  Rich.  .V  but  ih.s  teems  queaion-b.e;  for   it    is  »     / 

boob,  That  any  p.^fon  happening  to  be   P''^'^?J  J  ^^^ 

leer,  or  10  k  riding  by  the  pla.c  *here  it  is    Ho  ^^"'  '"J    ^^ 
tne  warn  of  jurors  b/comptlled  by  the  fte^vard  ^?]>;  ^^^^^^^ 
w.^e;hcr  he  be  rcfident  wiihin  the  prtcinas  of    t  tie  leet  or  nui , 
by  which  it  feems  to  be  implied,  Th.t  any  pcrfon  whatlocver 
h  capable  of  being  put  upon  the  jury  in  a  court-I^^^'t. 

Seci.  68.  And  to  prevent  the  alterin.  or  imbe^zllng  of  any 
fuch  indictment,  it  is  cnaaed  by  (8)  1  tdw.  3.  it.  2.  c.  17. 
"  That  ihe  (beriffs  and  biiliffs  of  franchifes,  aivl  all  other 
•'  that  do  laltc  india.nents  in  iheir  torns  or  el Tev^' her?  where 
«  indictments  ought  to  be  made,  faail  take  fuch  i;iw.iamcnt 
"  by  roll  indented,  whereof  the  one  part  (hall  remain  with 
"  the  indictors,  and  the  other  part  with  him  that  taketh  the  in- 
"  qutft;  fo  that  the  indiaments  (hall  not  be  isnbezzled,  as 
«'  mev  have  been  in  limes  pad;  and  fo  that  one  of  tht^  inquefts 
*«  may  (hew  the  one  part  of  the  indenture  i9  the  ju£l ices,  when 
'*  they  come  to  make  deliverance." 

nor  ik  it  neceffary  that  they  fhould  be  fealed. 

SeSf,  69.    And  there  is  no  doubt,  but  that  this   ftatute  cxr  »"*>*  7«. 
tends  as  well  to  courts-ker,  as  the  IherifF's  torn. 

Sfl,  70.     Alfo  there    are  many   particular    cu ffoms    and  Keilv^  hi* 
r\::ci  in  relation  to  the  takins:  of  india.nents  in  there  courts  i,«4^- 
but  It  ecmsiohave  been  anciently  the  molt  general  courie,    to    « 
impanel  not  only  a  grand  jury,  but  alb  a  jury  of  twelve    men,  Crom. »i*. aij* 
which  was  commonly  called   the  petit  jury  ;  and  that     all    of-  Keiiwood  t6. 
f.n.es  werefirft  prefented  by  thi  hcadborou^hs,  and  the    pre-^     '    •**' 
ftrniT.ents  affirmed  by  the  petit  jury,  befure  they  were  brought 
I  >  rhc  grand  jury:  However  it  fcems,  That  no  exception    can 
be  i,^kcn  to  any  fuch  inoiai^ient,  in  rcfpca  of  the  nori-ob- 
fcrvance  of  any  fuch  cuftom  or  uTige ;  for  that  no  averment    lies 
;^^!nit  the  a:lb  of  a  court  of  record,  and  every  judge   oF     fuch 
court  fliallbe  prefumed  to'aa  according  to  the  rules  of  it. 

^ft'.  71.    What  i? above  faid  concerning  indiaments   t; 
l-rfore  the  (herifFin  his  torn,  is  to  be  intended  of  fuch   on  I 
ar.:  talv-n  betorc  him  ex  officio  ;  for  that  he  is  rellrained  to    rake 
t::y  fuch  indictment,  by  virtue  of  any  writ  or  commifliorx     ty 
2^  £jw  3  c.  9     Which  reciting  that  the  people  had  fuft-^rej^ 
nany  mifrhiefs,  for  that  IherifFs  of  divers  counties,  by    virtue 
o-  coTjmiffions^nd  general  writs  granted  to  them  at  ih<?ir    o  viva 

bad    r^^^^ 
le  at   tH^ir 


ken  «  H>69. 
r    as  ^  ^'^'^  3^*' 


^^    vu  ...... uuMi:,  ano  general  writs  granted  to  them  at  if 

Lm,  for  t^eir  fingujar  profit  to  gain  of  the   people,  b 
aad  taiten  divers  inquefts,  to  caufc  to  indi6t  the  pcoph 


.,    I 
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will,  and  had  taken  fine  and  ranfom  of  them 
and  had  delivered  them  i  whereas  fuch  perf 
not  brought  before  the  king's  juftices  to 
doth  thereupon  enaft,  for  to  efchew  all  fuch 
**  all  fuch  commiffions  and  writs  before  ma 
^  pealed,  and  that  from  thenceforth  no  fuel 
w  «r  «  «*  ^"'^  ^*'*  **  granted/' 

«4^»5a  S^a,  7a.    Yet  it  feemeth  not  to  be  clearl; 

Saikeld  4^V    by  virtue  of  this  ftatute,  all  fuch  writs  and 
slaft.  ssa*      the  proceedings  thereon,  be  made  wholly  voi 


Samovfy  173.  Si^.  73. '  As  to  the  eighth  general  poir 
&  p.  C  77*      ffi^  [n  ^hat  manner  indiSments  in  the  ft 

Dak.  Slur.  3SS,  ^  proceeded  upon,  it  Is  recited  by  i  £dw 
389.  many  of  the  king's  people  bv  inordinate  a 

iMkliie  &  ^^^s  and  prefentnuents  of  felonies  and  oth 
cb«ftf»  Mt  M  I'^foi'C  flierifis  at  their  torns,  or  law-days  ( 
S4i  times  affirmed  by  jurors  having  no  confcien 

bold,  and  often  by  the  (heriff's  menial  fc 
sirrefted  and  impriibned,  and  confirained  to  r 
and  ranfoms,  after  which  they  had  been  enU 
and*  the  faid  indifiments  and  prefentmen 
withdrawn."  And  thereupon  it  is  enaAe< 
<*'  difitnents  and  prefentments  before  any  oi 
^*  in-  his  counties,  except  in  London,  tl 
^*  clerks,  bailiflfs,  or  minifters  at  their  I 
*^  they,  nor  any  of  them,  (hall  have  powe 
**  or  put  in  prifon,  or  to  levy  or  take  any  f 
«  of  any  p^rfon  fo  indified  or  prefented, 
*^  fuch  indidment  or  prefentment,  but  that 
/*  under-iheriflFs,  clerks  or  bailiffi,  and  t( 
*'  deliver  all  fuch  indiSments  and  prefentm 
*<  of  peace  at  their  next  county  feffions,  on 
<*  that  the  faid  juftices  of  peace  (hall  hai 
**  procefs  upon  all  fuch  indifiments  and  ] 
^*  law  doth  require,  and  in  like  form  as  if 
**  and  prefentments  were  taken  before  t 
*<  peice ;  and  alfo  to  arraign  and  deliver 
*'  indtded  and  prefented  ^fore  the  faid 
**  fach  perfons  which  (hall  be  indidad  or  p 
**  IhaU  make  fuch  a  fine  as  (hall  feem  law 
^  tions.  And  the  eftreats  of  the  faid  finej 
**  (hail  be  imoUed,  and  by  indenture  be  d< 
^  (kartfia,  under»(heriffii»  their  clerks,  b^ 
**  or  fome  of  them,  to  the  ufe  and  profi 
**  (heriff  at  the  time  of  fuch  indf£kmer 
**  taken.  And  if  any  of  the  faid  (heriiFs, 
l^  ckrksy  bailiffs^  or  their  minifters,  do  ai 


r  ( 
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Rhf. 


rii 


(( 


r  «f^m   ♦^   lyc  taken,  or  levy 


amerciament,  of  any  perfon  or  per  ion 


^  any  amercumcn yr  any  p.. .^"  ^^^^^^^  indiamcnt   or 

«  prclenied,  by  reafon  Of  colour  ot  any   iuc:» 

"Untmenttatea  before  ihem,  at  their  ^^7'V'''JX  fJl 
«  above  rchearfed,  before  that  ihey  have  procc  ft  from  the  1.1^ 
"jufticcsof  peace,  or  eftreats  delivered  out*  J  1 
^'didments  or  prefentmcnis  fo  brought,  delivered,  ^^^  P^«- 
«  fcnted  to  them,  that  then  the  (hcrifFs  which  To  do,  mail  tor- 
*'  felt  an  hundred  pounds." 

Sid.  74.    It  18  obicrvaWe,   That  by  the    viror<h  of   this  i  Hale  70,  r»- 
ftatute,  jufticcs  of  peace  may  award  procefs    oil    any  fuch  in-  ^^^  ^  ^^ 
di:lmen's,  in  like  manner  as  if  they  had  been    taken  before  4  e.  4.  31. 
ihemfelves;  and  yet  it  is  clear,  That  if  the  (heriiF's  torn  had  F.  Torn,  | 
no  authority  to  take  the  indiftment  removed      before   fuch 
jvjftices,  they  have  no  power  to  proceed  upon  it»    ^s  they  might 
have  done,  if  it  bad  been  taken  before  themfelircs;  for  the 
ftatutein  giving  them  fuch  power  to  proceed  upon    indi(Smentt 
in  the  fheriff's  torn,  muft  be  intended  to  mean    fuch  only  at 
were  there  lawfully  taken,  not  thofe  which  were  ^oid  ab  initia^ 
as  being  taken  cwam  mnjudiai  nor  is  there  the    leaft  intima» 
tion  in  theftatuteof  an  intent  to  enlarge  the  ftierifPs  power 
in  raking  indidments,  but  the  whole  purport  of  it  is  to  reftraiii 
h;m  from  proceeding  on  them.     And  to  this  purpose   it  hath 
been  fo  largely  conftrued,  That  not  only  the  judge  of  the  court  ,  j^oes  301. 
is  puniftabie  for  awarding  fuch  procefs,  but  alfo  the  officer  for  c.  Car.  17$. 

obeying  it« 

Si<^.  75.    At  to  the  ninth  general  point  of  this    chapter^ 
VIZ,  In  what  manner  indiamenis  in  the  flieriff 's  torfi    arc  to 


cspiul  nor  concerBing  any  f»eehold,  fubjefls  the  party   to  a  (»)  Keiii.  141- 
ftne  or  amercunwnj  WMhout  aoy  farther  proceeding,  and   blinds  «  6. 1  »«•  »7' 
fc  m  tor  wrafier  the  day  on  which  it  is  found,  and  admics  of 
no  traverfe(6)  to  the  truth  of  itj  but  {c)  fome  fay.  That  the  (OF.B.r..,!. 
party  may  hj.e  a  writ  of  falfe  prefentment  againft  the    furors,  ''«*'"•  "' 
tne  fame  day  on  which  the  inditlment  is  found  ;  yet  it    fccms  ♦'  "'  5'  **' 
a.reert    lh« no inftancecan  be flwwn  of  any  fuch  writ   beinz 
atlually  brought    But  if  the  prefentment  concern  the  party's 

a  r„.n*a     which  he  11  charged  to  be  bound  to  repair  bv     the  B.  Tr.».  iM 

tenure  of  h.,,nd;  it  feems  clear.  That  he  may  remove  it ''""•«*' '*' 

inro  the  king,  bench  and  travcrfe  it,    but  not  if  it    h»aTclv ''''"*■ 

c.arge  h,s  pe:(on   „  fordigging  a  ditch  in  the  higiiwav       Z 

..  t  cut  ,ng  the  branches  of  hit  trees  hanging   over    it^'sfJ 

Aao  .t  (0  fe*a.s,  Th.t  a  man  may  in  like  manner  travel r^f^'  (0  ^^X' 


I' 

1. 
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indi£lmcnt  of  an  offence  wholly  out  of  the 
court-leet;  as  of  an  affray  or  nufance  done  oi 
of  it»  or  of  the  non-appearance  of  a  pcrCor. 
lives  out  of  the  precin£t  of  it.  But  if  the 
were  within  the  preciniS:  of  the  leet,  it  feen 
can  traverfe  it  in  refpedl  of  his  own  not  living 
perfon  who  lives  within  the  precin£l  of  a  let 
traverfe  to  a  prefentment  for  not  appearing  at  i 

(9)  Sed  qa.    If  it  mtjr  not  be  removed  and  tnrexM,  or  if  an  aftion  may  not 
ing  MBj  fine  or  amercemeot^  where  the  party  hat  not  been  ruaaaiODeil  nor  h; 
•nfwering  ?«*If  a  fine  in  a  court  Icet  be  onrcafunablei  it  mty  be  avoided  by 
the  court  |  for  the  judga  are  to  determine  the  reaibnablenedi  of  the  fine.     1 1  C 

yidethectfeof       Si^»  76.     But  it  feeois  Certain,  That  at 

c^i^^^        the  torn  nor  lect  have  any  power  to  try  any  trav 

mtrfM  Eufoty     >*  ^^^  b^n  more  fully  (hewnt  Seff»  17.      J 

3  Burrow  iS59.  that  the  juftices  of  peace  may  by  force  of  the 

H^  fiatute  of  I  £dw.  4.  try  a  man  indicted  of  f 

ihehflF  in  his  torn  :  Alfo  it  feems.  That  they  n 

upon  any  other  indi£lment  in  the  torn,  which  i 

common  law ;  but  that  they  have  no  power  to  t 

of  any  other  indifiment  in  the  torn ;  for  that  t 

flatutc  are  only  that  they  may  award  procefs  Oi 

didments,  as  if  they  had  been  taken  before  1 

alfo  arraign  and  deliver  the    perfons  indiEta 

be  intended  of  thofe  indided  of  felony,  who 

be  arraigned,  and  that  perfons  indided  of  trefj 

fines,  &c.  by  their  difcretion,  without  faying, 

be  tried ;  by  which  it  feems  to  be  implied,  Tba 

difled  (ball  be  fined,  as  they  ufually  were  befoi 

and  ftill  are  in  the  leet,  and  that  in  fome  caf 

farther  trial,  as  is  more  fully  fliewn  in  the  prece 

For  the  flierifi=*a  oath  of  office,  vide  3  Geo.  i.e.  15.      For  the  manner  of  p 
3  Ceot  a.  c.  15,  i6.    And  for  farther  particulari,  vide  Impcy'a  Office  of  Sheriff. 


CHAPTER  THE   ELEVEN 
OF  THE  COURT-LEET. 

4  Comn.  170.  A  Court-Ieet  is  a  court  of  record,,  having  tl 
finch  »46.        /-^    difiion  within   fome  particular  precinfi 

iherifF's  torn  hath  in  the  county.  And  therefore 
(«]  Sea.  45,ftc  been  (hewn  in  the  precedent  chapter,  at  what 

in  what  place  the  IherifF's  torn  is  to  be  holdcn,  J 
(^)Sea.  io>&c.  fons  owe  fuit  to  it,  and  what  {t)  authority  the  jut 
(O^c^  iS'^^c*  i|i  relaiion  to  his  proceeding  on  (c)  indidments 
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|[#}FCellw.  141.   at  his  own  leet.    Yet  if  Aich  private  leec  have  not  thie  genera] 
'4»'  jurifdid^ion  of  the  torn,  but  be  (a)  fpecially  granted  for  two  or 

r.soj.    ^]^^^^  articles  of  it  only  ;  it  feems.  That  the  inhabitants  with- 
in its  precin£t  mud  attend  the  (faeriflTs  torn  for  all  fuch  matters 
(^)  c.  Jie.  581.   Qf  vvbich  fuch  private  l?et  hath  no  jurifdi£lion»     Alfo  it  (^} 
c*Car7c^^'6,    ^ems  to  bc  a  good  prefcription  for  a  grand  Icct  (to  which  other 
Sec  chap.  lo.  '    inferior  letls  may  be  fubordinate  in  the  fame  manner  as  that  is 
^&.  ii»  64,       to  the  torn)  to  oblige  the  chief  pledges,  and  a  certain  num* 
,         ber  of  the  inhabitants  of  every  town  within  its  precind,  to 
appear  at  every  fuch  grand  leet,  to  inquire  of  fuch  oSkncts  as 
have  not  been  inquired  of  in  the  inferior  leets. 

Se^.  4.  As  to  the  third  point,  viz.  How  far  the  court-Ieet 
.  is  fuhjcft  to  the  overfight  of  the  torn.     It  is  faid.  That   the 

ise  c.  i^J.  *e^*  flierifrs  torn  as  an  (c)  ovcrfecr  of  this  court,  is  to  inquire 
€4*  '  '  '  '  whether  the  tithings  be  whole  or  no,  and  to  prefent  defaults 
D«it.3her.  387.  that  are  not  redreffed  in  the  leet,  and  it  feems  alfo.  That  it 
^^''  may  of  common  right  inquire  of  the  concealment  of  oflrnces 

inquirable  in  leets,  and  of  the  defaults  of  the  lords  of  fuch 
W  c.  Jte,  584-  courts :  However  it  {d)  feems  cfcar.  That  a  prefcription  to 

this  purpofe  is  good.  And  there  is  no  dotrbt,  but  that  if  a  ]eet 
(0  s  R.  Abr.      be  (i)  feifed  into  the  king's  hands,  all  chofe  who  owed  fuit 

Ju'ch  246.         *^  '^  ^^8*^^  '^  ^^^^  ^^  ^^^  ^°^"* 

Cn  Co.  Lk.  ^'^»  $•    As  to  the  fourth  point,  viz.  For  what  caufea  a 

M).  court- leet  nray  be  forfeited,    it  feems.   That  this  being   a 

c  Tic"  '^'  franchifc  not  intended  to  be  granted  for  the  private  benefit  of 

9  Co/'si?^'  the  grantee,  but  for  the  good  of  the  publick,  from  the  more 

m  R.  Abr.  155.  eafy  and  convenient  adminiftration  of  juftice^  fhall  not  only 

ii^d.4  I.  jjg  forfeited  by  siSg  of  grofs  and  palpable  oppreffion  and  .in* 

•fj?;  I  Jo^isj.  juftice,  (/)  but  alfo  by  bare  omiflBons,  in  not  making  it  anfwer 

Kriiw.  148.  '  the  end  of  its  inftitucion  ;  as  in  the  not  (g)  punifhing  offenders 

//^*^v.u  in  the  fame  manner  as  the  law  requires,  or  in  (b)  negledincr  to 

(6)  Kitchen  it*    •     t.  %  •  u^  i.      l    u         *        t  ^  <».«.?     » 

(i;  r  joneiftS^.  hold  a  court  when  it  ought  to  be  holden  (at  leaft  if  fuch 
(i)  F.  uec»  IS.  negledls  be  often  repeated,  and  without  a  resrfbnabie  exaife}, 
Mp^sV/^^^'*  or  in  not  (ij  providing  an  able  fteward  to  difeharge  the  office, 
^  •  7J.  574»  ^^  .^  ^^j  taking  car6  to  have  fuch  other  officers^  or  other 
s  jonei  183.  things  as  are  neceffary  for  the  execution  of  jufticc,  as  conftables 
M^lsoyi  ^***  *"^  ale-tafters,  &c.  and  (*)  pillory  and  tumbrel ;  but  it  is  (/; 

faid.  That  a  vill  may  be  bound  by  prefcription  to  provide  a 
pillory  and  tumbrel,  and  (m)  that  every  vill  is  bound  of  com* 
cm^r'i'jT"  '^*  "*°»  "S*^^  ^°  provide  a  pair  of  ftocks.    ^an. 

Cm.  Maor  573,   574*    1  Joa,  283. 

Se^.  6*     As  to  the  fifth  point,  viz»  What  ought  to  bc  the' 
^form  of  the  caption  of  an  indiSment  in  a  couri^leet,  it  hatli] 
(») vut rup.       been  (n)  refolved,  i.  That  the'caption  of  an  indidnent,  aJ 
t.  fo  feft.  9,     fiff,  vi/.  fran;*  pUg*  cum  cur.  baron,  lie.  ii  good  j  fbr  that  the 

saHceia  195.      ^^^^  ^^^  ^^^^  ^^^^^^^  Q^^  l,^  rcjcacd  s  and'  it  cannot  but  be 

inlcaded 


US  or  ARRESTS  by  mivath  PERS 

(a)  ilftft.  315,  with  or  without  malice,  or  even  by  (a)  mi 
F.  Cor.  3c».  defence,  in  any  town  or  in  the  (b)  liaes  or 
W  srp7c?i4.  ^^^   day-time,    and    the   ofFender  cfcape,  tl 

amerced,    and   if  out  of  a  town,  the  [c) 

aoierced. 

Si£?.  3.  And  fincc  the  ftatutc  of  Wind 
(J)  S.  P.  C.  34.  ordains  that  {ti)  walled  towns  (hall  bp  kept 
'cke^J"  *'"S  'o  fun-rifing,  if  the  faft  happen  in 

^    °      '   *       night  or  by  day,  and  the  offender  efcape, 

amerced. 
(0  Nummary  90.       Se^,  4.     And  as  all  (e)  private  pcrfons 
1  Hile  44S«        hend  all  thofe,  who  (hall  be  guilty  of  any  < 
**Hail^*     i     mentioned  in  their  view,  fo  alfo  are  they  > 
3  inflituie  117.  gence  to  pursue,  and  endeavour  to  take  al 
a  loftitoie  172.  guilty  thereof  out  of  their  view,  upon  : 

againft  them. 
(Alslnft.  116,      ^ 

>i7'  SeSf,  5,     (/)  Hue  and  cry  is  the  p 

I  Hlleoofioi/  fr^"*  ^^^^  ^^  ^^^^  *•''  ^^  ^^  taken*  whi< 
Dalton  109.  when  a  felony  is  committed,  or  a  dangen 
»  Jnftitute  172.  jjy  f[|^  common  law  as  well  as  by  ftatutc 
c^lul^i.^'  ^^  offenders  whoefcape;  on  pain  of  1 
Crom.  178.179.  Alfo  it  (g)  feems  certain.  That  a  man 
Btaaon  3.  CI.  agatnft  00c  who  fets  upon  him  in  the  hit 
(f)(>o.Eii.»o4.  w  ^^f<>  enaflcd  by  the  flatute  of  Winch( 
fi^vii  S^  (i&)  That  hue  and  cry  (ball  be  kvied 

Vide  alfo  4Bdw.  flj^u  not  obey  the  arrcft  of  the  watch 

offido'coiooa'to-  (0  *i  Edw.  I.  ft.  2.  which  was  mad 
ris.  fore(ts,  chafes,  parks  and  warrens,  fet! 

(/)*9E.  J  39.    thereof  upon  any   fuch  ofFenders.     h 

C^tn'p!  n  J?^.  *^»«»  ^^  W  a  ''"^  3"d  cry  without  f 
%  Hale  I03.  01.  be  punifhed  as  a  diflurbcr  of  the  peace 
21  H.  7.  ftS.  ^^^^  5^     In  order  rightly  to  raife  a 

(k)  inft  16  ^^  B^  ^°  ^^^  conftable  of  the  next  tov 
Dalton  109.  '  >nd  (i}  defcribe  the  offender,  and  the 
Summary  9T.      upon  the  conftable  ought  imoiedtatel^ 

Cw-ptoa  17S.     j^y^  ^^  ,^c^  hi3  Q^^„  jQ^^^  and  j^^^^ 

And  upon  the  not  finding  him,  to 
the  utmoft  expedition,  by  horfemen  t 
conftables  of  all  the  neighbouring   t^ 
manner  to  fearch  for  the  oflfender, 
their  neighbouring  conflabl^?,    and 
offender  he  found. 
in  B.  I.  c.  63.        Sta.  7.    Alfo  every  (/)  private  p 
fca.  13.  officer  demanding  his  help  for  the  ts 

preffing  3n  affray,  or  apprehending 
(m)  This  it  not  t      t.Alfo  by  the  ftatutes   o£  VSTinl 

penal  l«w  Mrith-    £..&*,      and    ifi    FdvfT      o        c-     1 

of  Jeofail,  cro.   *^  immsoiately  upoiv  cobbcrACS  sm 

Jac.  496.   la         •        . 
M«d«ft42« 


^n;  ot  K^^^^^^  ^^  ^^^^^^^  PERSONS. 


tlj 


om  lown  to  town  % 


£1  n  d  if  the  country  R»«»I  tot. 


;:  wW\noUu(w,t  fo/iru'T  '^Tr'h'  offenders  within  the  ^-^^ '*7.    , 


«c 


«.     .            /— »3i«^  ..u       u  w;»r»r>K  r^f  rHc  whole  hundred,  170,  7  ci. 

:  t^^^'^^<^<)\\^tTiT^     Ji^y^  «he  franchile,,  B^oik'^cbfo,. 

beinp  witK'ti^ ,       J  \«»)  Inall  be  done,    wii-  Godbolt  ^8, 

'  theS^sr".^  <^f  '^"=f*^''  ^^"     be   anfwerable  for  5 

"«s  lone  (*\  and  alfo  the  damages.  .  loft.  $6,. 

(a),.                                  ^   "                                                 "  1  Sid.  II. 
^"•-  •"■  N^,"*'~  »'5.    Th.f.u™,  C,.viu™.  .4T.        •  Saund.  376.     (i)  Cro.  J.c.  .87.  .l«. 


S«     ^ho^^er94.     Andr.  115,  1 17.      Conn b-  » 60.  16 1. 


tBui 


A  VCQt.  SI50 


""««  loii.  'or  on  SundTj.    Cro.  Jac.  49  6.      S:raoge  406, 

^'^S  the  hund^^  /**tutes  being  thought  oppre/Tive   in  fubjcA- 

^''tions  to  apn'  K  ^^  ^"   ^^*'^"  notwithftanding     its  utmoft  eX- 

''J^^^ding  hund    !,"^  ^^^  offender;  and   alfo  to     force  the  fur- 

"r^''' affiftance  f         "  ^^^^^  ^9  ihe  party  robbed,  to  contribute 

;/^^  27  E//2,   ^  'or  the  ends   of  public  juftice  ;     it  is  enaaed  by 

re    ^^^^cin  ncn^r,      '  **  '^hit  the  inhabitants  of   every  hundred 

*.  r   '^^^  and  ^^''^^^  '''^^^^  or  '^^^'^^  of  purfuit  and  frcfh  fuit, 

cc     ^.''^'y  by  the  "^^^  *^'^  ^^PP^"  ^o  ^^'  ^^''  ^^'^"^^^  ^"* 

€c.  ^l.^*^^  'aid  fl^^''^  'Moiety  of  the  damages,  as  fhall  by  force 
cc  Y-k  ^^  ^^y  rohh^^^^  ^^  recovered  againft  the  hundred  in 
,,  ^^atnohuean?^'"^    ^«"   f^^o"y  C^^H 'he  committed  (i).'—  ^^'^"l*  w(^ 

Ofanw  k  ^''acrv  /•   ■    1        t  •     t     •  •         ....    cowered  •«  W«lt» 

«c  ij       V  'hundred   /i^-^»  ^r  purfuit  by  the  country,  or  inhabitants   „i„ftef,  intht 
«c  ^^f^^^  ^^y  UDnn^^       ^c  allowed  and  taken   to     be  a  lawful   n«mc«»tbe 


cc 


near 


^^  of  the  inh    K*^^^y  ^^'  ^'^*^  intelligence    oF     the  felony 
"jjjto  the  pJacf     ^^^"^s  of  fome  town,  village^    oy  hamlet. 


which  ioit  A«|^ 
noc  abate  bj  hi* 


ruch  aaion 


•'  broVi""*    fi^ftf^ilO^^^cre  fuch  robbery  (hall  b< 

'*  peace    r'J'''  ^^^^1!^*^  twentj^  days  next  bcfor        

*'  btfry  J^  '^^  county  ^^  Upon  oaih,  before  feme  j  v^fticc  of  the  Dyer  17*. 
'*  fclon^A^ff/^'^i>ted^*I**^^^itinginth^  ^^'U?^' 

Icnew  the  ^,,  ^^x.  %^%t 


:;''\<>r  robb 


r  '''^^nhh.'''^  or-*  ^^■-  i^^ar  the  fame  whether    ^.e  knew  the  ^,X. "; 

^°^e  aa?o    f^'^^^^tf     ^t"^^  of  ^^^"^'  *"^  "  "P^^    ^^ch  cxamin*  ciift  378. 
'*  ^^e^uan       '°^5Hf*      ^'^^t  he  docs  know  them^     ^       (ball,  be-  R»ft«»4o6. 


ve 


T'^  ^rz 


alfo 

li        

4t 


.  ^.       uw. 

t.»^  ..       lu       u      '     ^aid  julticc,  c.Ctr.»6  37. 

^^^    the  faid  robbers  by     injia^chtor  tSalktUfe^f. 


P''o/e€--  ^^r  into  bond  before  th 


Upon  thA,w       '  '^*' 


»n 


*t.t 


•*^e    inconwcniencies     \  ^  '  ending, 

'«^«1  ftatutes,  «  »*f"*^edbr  8  Geo. 
'      p,.rfon{h»tt"'''«*"^rx     ,„;    aftioa 
i^U,  over  and  «bov^  ^^^^  in'teUigenco 
xHe  ftatuie  ot  ^''^*Vi^^^^     -^  notice 
-^   on  him  w  »««  «f  V\,,,  ^o^nftabW.  of 


I  3 


««  th« 


t 


i\ 


klS 


^p  ARRESTS  BY  PRIVATE  PERSC 


(«)!»tr«ofc  406, 

CoTiyni  345. 
(^)  Wilfsn  J95 

ic9r . 

(OMtrcb.  11/ 
Cro.  Car.  an. 
Noyftl. 

$id.  45,  309. 
(J)»  Will.  10$. 
109,  I J  3. 
(«J2  B4rn«  371, 

(/)  Andr.  2 16. 


I  Sid.  II. 


{j^jDottfUt  704. 


to  Modern  193, 
Nobart  139, 
MaDt878« 
BrowatDw  156, 
Si|kifio  139. 


c« 


cc 


^  the  hundred,  or  to  feme  conftable^or 
'*  parilb,  hamlet,  village,  or  tithing,  near  itnto  r 
*^  fuch  robbery  fliaU  happen,  or  (ball  lea  re  n€ytic 
**  of  fuch  robbery  at  the  ^welling^hoiife  (i)  of 
^*  or  officer,  defcribing  in  fuch  notice,  the  felon 
*^  the  time  and  pUce  of  the  robbery  ^  apd  ml^  {h 
•'  fpacc  of  twenty  days  (f)  next  after  the  robbej 
**'  caufe  public  notice  to  be  given  thereof  in  the  l^on 
*'  therein  likewifedefcribing  the  felon  or  felons  (^) 
**  and  place  of  fuch  robbery,  together  with  the  j 
'*  effc^ls  whereof  he  was  robbed  i  and  Ihsill  alfo  be 
"  a£^ron  commenced,  go  before  the  chief  clerk,  / 
*'  filazer  of  the  county  where  the  robbery  happe 
*5  clerk  (/)  of  the  pleas  wherein  fuch  aflion    is  in 

brought,  or  their  rcfpefllvc  deputies,  or  before  t\ 

the  county  where  the  robbery  Qiall  happen,  and 
**  bond  (gratis)  to  the  high  conftable,  who  is  ai 
^^  fupport  or  defend  fuch  ad  ion  of  the  hundred,  11 
'*  fum  of  ibo/.  with  two  fufficient  fureties  (or  ft 
^<  due  payment  of  his  cods  in  cafe  he  (hould  be  nonfu 
\  t  It  is  alfo  enafied,  par.  3.  «<  That  no  hi 
'*  franchife  therein  fhall  be  chargeable  by  virtue 
<*  flatutes,  if  one  or  more  of  the  felons  be  apprehend 
**  40  days  (^}  next  after  fuch  public  notice  given  In 
"  don  Gafcet  e." 

t  It  is  alfo  ena£led  by  the  faid  ftatyte,  par.  ii 
^^  every  conftahle  or  officer  to  whonn  notice  (hall  1 
^^  as  aforefaidt  ^"d  every  conftable  of  the  huodredf  a 
**  condable,  batholderj  headborough^  or  titbingman, 
^^  town,  parilh,  village,  hamlet,  or  tithing  within  the  t 
^^  or  the  franchifcs  within  the  prccind  toereof,  when 
**  robbery  (hall  happen,  fl-tall,  with  the  utmofi  cxpedittoi 
*'  and  caufe  to  be  made  fre(h  (bit,  and  hue  and  cry  ai 
^^  felon  or  felons,  on  pain  of  forfeiting  five  pounds.'' 
'  f  But  no  a£lion,  fuie,  or  inrormation»  ihali  be  t 
btit  within  fix  months  next  after  the  matter  or  rhingdon 
in  ^hich  an  inhabitant  of  any  hundred  may  be  a  witr 

t  Affo  by  22  Geo.  2.  c.  24.  no  perfon  whateve 
recover  againft  any  hundred,  more  than  200  /.  unlefs  ih^  ] 
fo  robbed  (ball  at  the  time  of  the  robbery  be  together  in 
pany,  and  be  ig  nuinber  two  at  leaft,  to  atteft  the  truth  c 
fame ;  nor  by  30  Geo.  2.  c.  3.  and  4  Geo.  3.  c.  a.  f.  f  18 
le.'s  three  p^ifons  be  jprefent,  if  the  plainliff  is  rcce/Ke/ 0 
land-tax. 


.  AutesTS  of  offenderp  by  prjvute  perfons  permitief)  6y . 
•re  either.  By  their  own  authority ;  or,  Bf  a  warrant  fro 
jiiflfce  of  peace.— -Arrelh  of  this  kind  by  their  ow«  author 
ato  either^  Ki  reff efi  of  t rcaton  or  felony :  or,  ft)  refpcd  of 

•    .     •  6  •  tri 


^K,v  ot  k^^^^T.^  ^^  ^^^^,^^^  PERSONS. 

As  to  fttch  aneft    ,  .    ,  , .  •  _    t   n-i2i.11  endeavour  to 

^.-    '  ?•  ^n*  »Te   f..o:..„.  .-..f..  «f    rufpicion.     a.  By 


119 


■fn  b#«,.-       '  —  •■■<=".  where  no  treat""  >*   — "i- 
iSn^™'**"'.  &c.    4.  In  what  manner  an  arreft  for 

''*»orfuf5''''*^fi'ft  particular,  *'*•  ^Vhat  are  fufficient 
-  -  '*«»,  w&'k''"'  ^  fl»»ll  '»ke  notice  of  fome  of  the  principal 
">«ccent  perf     J''  generally  agreed  to  juftify   the  arreft  of  an 

"(^Jfctms,  tJ'  T''«  common  (.)  fame  of  the  country.    But  W'J^j'-/^ 
f»«*on  hfgy '   ■■  fiat  It  ought  to  appear  upon    evidence,  in  an  ,hi1«  81. 
*^^*'*  £/»..„ j^  *°'  fuch  an  arteft,  that  fuch  fame  bad  fome  pro-  5H.  7.4.  $• 


S^ound. 


p.cTi,.''!-*- 


ltE.4.4. 
,  Dyer  »36. 

*7'    "^^iJIr",  '"»"*'7  91.    K.iU.  81.    Pultoa  1 3.        O)  »  loft-  S»-  C""-  9«'  "• 

*^''^'*7  ^'fc.  ^:S;"f 7.  The  (.)  living  a  vagrant,    idle  and  dif-  J^^^;*;/^.. 
^^^.  "^  'having  any  vifibic  mcins  to  f  upport  it.         p^iton  13. 

;J^«o*„*tot  Jjj^/.    The  being  in  (i)  company   ^ith  one  i^>jjj,t 
J:.  "/  W  other  h„;l  L '»  »t  the  time  of  the  offence  5    or  (/)  ge-  p„ih>o  3. 
*«"  «PUteition,.    ""  ^««Ping  company  with  perfons  of  fcandaU  ^!^Xl?l^. 

^^'  I2        p  from. 98. 

«  indu^^  ;  ftronff^ilTr'  "^h*  being  found  in  fuch 
Jj"r<=  whereij«-?=r"mbfinn  of  euiJt;  asff)  . 

"^  «»  one* 


ne  oemg  luuuu  m  iu».u  cfrcomftancea  {/)  ii t.4.  4< 
murH     -Pt'0«  ofg"''«5  "f/J  cocT»ingOutof  "'iVf  10. 
PuTf™  °"«*s  hanrf        *■    has  been  committed,  with     a  bloody  J?.eiu.,oi. 

T  "'  ^"'ing  Sicfti**'^"  '^""e  •''''  ***  6'""  '  probable  ac  |»-:.?,%.. 
k  "'•  ra.     pcL,         ^  fc»?them.  Mootto** 

"«'ravs  .  '""'y, 'T'L  .,,,.- 

'^''^raed  l-*^;°"'"«'«"fner«         beharlng  one's  felfm  fucK    ,„annCTM  (i;c.om98.M. 
'^citfyir.!?*  *  »««&o       ^^'^  guilt}   a«  (*)  where  «     ^^^  being  ^. ««•»♦' 
accufej^^'sii'ence  to***"   '"dony,  fays  nothing  to  it^   bucfeems 
Out  aa,:°n*"7  ^Mch  cri,»^^*»»i  himfelf  gmlty ;  or  vrV»«rc  »  ««" 


Pfrfon 


*nce 


^4*   Sixthi 


»s. 


I*  poa  hearing  that  a  wart-a.nt  i»  ^^ 


^eing  (i)  purfued  by  at»  Va«e  and  cry.  (0«9  »•«»*' 

'^«od  particular,  vlx.     -^     ^^^  ^^^  ^^^  ,„  h.?-  »f 

-^  ton  fuch  *»  «"^  J^*^  rvTfpicion.  If  "'V'-'s- 
^^  the  law  *»***°4.***^t6tVKg»n> «»  'Ei.V^. 
,  .  «>f  every  t*'*^"*  1 T*^  no  caufes  of  .0  «•  ♦•  •• 
J **^  number  «»^?;^;^*^VV  "     ■""" 


11  E.  ♦•4« 


number  and  f^"='*V.v\i^  ^j  ^em  be  J,'  l,X.  % 
vrert  of  an  '"°«^^r^^  man,  by  one  ^co.jv 
1  4  who 


IJ 


,j<3  of  ARRESTS  Bv  private  PERSO 

E  A.  ^^®  '^  "°^  himfclf  induced  by  them  to  fufpcA  h 

'^  .  whether  he  make  fuch  arreft  of  his  own   head, 

to   the    commands  of  a  private  perfon,    or     e 

(0)  It  •ppean  U  be  decided  bjrtbrcifc  ofSamuetv.  Payne  an^  others^  on  m  moti 
Bafler  teriliy  so  Geo.  }«  That  oooAables  Md  their  affiOams  are  jailtfied  in  akrr 
a  given  charge  of  lelooy,  even  although  the  good«  charged  to  have  b«ea  ftolen  are 
upon  the  fearch  warrant,  and  the  jury  find  that  no  ftUny  was  cominicte<|«  The 
**  That  if  a  felonyi  hai  aSu^l'y  been  cbmmittedy  any  man  upon  icafonable  prob^ 
<*  picion  may  juflify  apprehending  ihe  fufpeded  perfon  to  carry  htm  before  a  an<ag 
"  no  felony  h*s  been  committed,  the  apprebfenfion  of  a  perfon  cannot  be  jutiifi 
was  coofiiered  at  inconvenient  and  nairow;  becaufe  if  a  man  charges  another  wi 
quires  an  officer  to  take  him  in»o  curtody  and  tarry  him  befrre  a  nriagiftratr", '  it  w 
chievous  that  the  oAiccr  fli9f  Id  be  b«und  fi'ft  to  try,  and  at  hie  peril  cxerci/e  his 
truth  of  the  charge.  He  that  makes  the  cbaige  Jboold  aUne  be  aalwera&tf.  Xi 
duty  in  carryii^g  the  ftccufed  before  a  magiftra'e,  who  is  authottfrd  \o  exaniioc,  an 
chaifve.  The  authorities  cited  were,  Ward's  Cale.  Clayton  44..  pi.  76,  «,  F^alc  84 
](ln,^c.  la.  and  13.— But  the  learafd  reporter  adds,  that  none  of  thete  came  up  cc 
and  that  it  \f,  therefore,  the  6rft  derermi nation  of  the  point.  Dougr'as  359,  3 
%%  Geo.  t.  In  the  cafe  of  Ledvyick  and  Catchpoll,  which  was  an  action  of  afiaulr  a 
meDt.  the  defeotlant,  who  was  a  conftable.  arrfjh'dthe  plaintiff  in  a  v«ry  violent  mi 
any  p9ptiv9  chargeof  felocy,  and  ua  verviict  fur  tne  phiuLifi,  a  ocvv  Uial  w#a  gram 


. .  J 


_  <• » 


(^}slnft  i7|.  Sf£f,\b.  As  Xo  the  third  particular,  wz.  Whet 
^- J"'  J^*'  eaufe  of  fufrlcion  will  juftify  an  arrest  where  no  t 
Sdm'm-ry9»-  ^o^Y- ^  all  faath  been  co(7i  mi  tied,  or  dangerous  w 
aH.  7-  3  It  is  holden  in  feme  {h)  books.  That  none  of  the 

VJ^*^*  iS«  tioned  caufes  will  in  any  cafe  juflify  the  arreilibg  a 
3  InftiuS.  fufpicion  of  a  crime^  where  in  truth  no  fuch  crirr 
F.  Tref  r^sa.  ^:ommitted  either  by  him  or  any  other.perfoo  ivhatf' 
19  E.  J.  <;.  S9.  howfocver  this  rule  may  in  general  be  true-  it  Teems 
Dooatay  \ho.      mainumable  m  the  caie.of  an  arrelt  ot  an  innacenc  | 

a  hue  and  cry  levied  againft  him,  in  fuch  a,  place 

character  is  unknown,  and  with  fuch  other  circiimi! 

the  people  of  the  county  h^ve  r^o  reafon  to  prefume 

lefs ;  for  in  fuch  cafes^  it  would  be  a  great  inconr 

.1.  .    difcourage  perfons  from  foUowing  a  hue  ^  cry, 

'     vigour  ard  diligence,  which  the  lav7  expefis,  and 

-  good  requires,  dy  malcTng  them  liable  to  an  ^&\on  i, 

ill  the^venr  prove  td  have  becTi' levied  without  fufRc 

wUch  they  cannot  take  tirtieto  exami^ie  without  dela 

pmfiiit :  And  fince  the  perfon  injured  by  fuch  an  ill 

.hueaod  cry,  has  a  good  adion  againd  him  that  raiTe 

feems  to  be  no  necefTity,  that. he  ihould  aj(b  have 

againft  another.     And  this  opinion  feems  to  be  the  m 

ff)»9^^S««     f^^'^»  for  that  among  the  (f)  books  (</)  cited  to  mai 

39-  corttrary,  [e)  that^'wfiicn  alone  doth  dircflly  affirm  It, 

^*h/^  c!  15      g^  "P^"  ^^  argument  manifcftly  inconclufive ^  for  it  fa] 

(«/)  1  Lift.  173    an  hue  and  cry  is  not  a  ftilScient  authority  to  arreft  a 

U'i"-  7* '  5-   Jcfb  a  felony  be  done,  becaufe  the  words  of  the  ftaiutc  ( 

minder  i.  c.  9.  are,  *•  That  all  men  fljall  {)e  ready  u 
and  cry  to  arreft  ftlort^,**  but  where  i.o  fejony  is  dor 
can  be  no  felon,  &c,     To  whiph  it  iljay  be  replied,  T 


.0^  I  •■ 


'!•- 


<^h.^v  of  K^^^^^^  ^^  ^^^^^^^  PERSONS. 


nx 


*  no<lou\«  but  .*J     *'*""y  tie  arretted:    AHo  there  feems  to  robi.f.lony. 

'*>odanM,J„n.'^*w»»Wely  attempts  to  rob  a  man,  or  Vide  Book  i. 
**^  »  ''w  » hdcr  *''''""^*  *>■"»'  ma/fafely  be  purfocd  and  taken  ?•  '4». 
***'/**  a  felon  fi','  *"«*  yet  there  is  no  presence    »o  call  fuch  « 

r t*  *nd  cry^"*"  '^  «  lie  cranted  lawful  to  arreft  a  man  on  an 
**«  grounds:,,"^  no  felony  hath  been  com  en  it  ted  }  from  the 
Z  ***»  on  the  *    "^^  'Ifo  to  follow.  That  it  is   Jawful  to  arreft 
iw      ^'^  Con,^-"^'"*  "^  a  juAice  of  peace:,-    wncre  no  felony 


#1 


^''ouiif/r  ^'^oiavan  "'"^"^^^'^'"^  '°   have    fuch  a  fuU  7  h,  4  35. 


now 


gcnenl 


BrL.        "^^khhf^  ^<^neral,  that  the  party  felon  ioutty  did  V Hale  8.!' 

^•^^^  •''^''^»-    f^ncK    ^""'^^^^  ^''"^'  ^^*     '  *     *  I7E-4.S* 

'  *^        i\,  f^  ^^  39^.    ^H.  7.  I.  a*     (f)  10 E.  4,     ;^.y^        p^  Faux   InopiU.  s* 


2^ 


«f  their 


•»9. 


mci>  «       -vntu  »  — • 

*loth  *    ♦"•7- '-•••.    (f)'o^-4-     » 

*'eafo„'„?*?  «utbori>„^  **"«-efting  of  offenders  by  priv  = 


pc 


rfons 


^*'onor/  1       '""''ity  _    _ 

.?*"'»yIatt,?'?;*"''^'otl'^*""»"»e<i  by  law  for  {he  preCeoVion  of  (t)9«.4-'«;; 

'*"=  Poiot  o7  •'^'>'  %  ho^j;*'^'^*!  w  ^  *''»»* »  '» ('')  '■^«=  '^  >  s     Ibat  any  ^«  »•  '• "  '"• 
7'"^''  WouJd  !?"""""■"&         ^"  another,  whom  he  fti^n*  r^  upon  *'* 
h"!'"  hin,  for'"^^'j'\^    treafoD  or  felony,  or  d«>i„„  '    '^ait 
'''•'»'  cha„?  ^V"*  t,7i-^-;^'^«i^„,er  the  life  of  anotb^r     ^.nd  mav 

VoTale  care  of  l,^«^Ptcbcnd  and 


*«m  to  taifcc  — -  "  •K, 

H:   of  offenders  by  priv  ^  ^ns  of  (t)  S«B. ..«. 

i  ^«  I  arly  U  pn^a^*^  P^t  f^lj  can  of  his  "" 

own 


» 


f, 


m  AT  ARRESTS  n  fRiYArs  P£2| 

pwii  aslhortty  arreft  another  for  a^  bare  brc 
after  it  ia<)vtr.  For  if  an  officer Kamoot  juitif 
without  a  warrant  from  a  oiagiftraie»  furely  ^ 
(n)  utch  173.  perfon  caAnoi, '  Yet  it  is  bomn  bj  (a)  fome, .  '^ 
Vide  the  cafe  of  perfoR  jfxvf  iawfuUy  arreft  a  fu(f  itioua  night- 
To^y^  ^  ^^  ^^  ^1^  ^  make  it  appear,  that  he  is  a  pe 
Ld  Ray.  T295«  putaiion.  Alfo  it  hath  been  (i)  aijljudgeds  X) 
p  "ba^*  'so8  *PF ^^<^  ^  cboMiioci  ni>tacle«ta  cfaeat»/gQing  ab 
•  Hale%9«  *  ^''^  ^^'^^  ^'^^>  '"^  being  a£iuaUy  caught  phyin, 
Qi!*4H«  7«i  Older  to  have  him  before  a  jitAice  of  peace: 
^'^'  good  requires  the  oimoft  diroonrafeaient  of  al 

s  inft!'sx*         ^"^  ^^  reflrakiing  of  private  peribi|8  booi  arrefl 
{h)  I  Jon.  149.    our  a  warrant  from  a  magifttate,:  would  often  gi 
^R^*Abr?t46.    P^''"'*i)r  of  efcafdng.    And  finom  the  reafon 
*.  *      *^  '    feems  to  follow.  That  the  arreft  of  any  other  en 

vace  perfons,  for  oiTences  in  like  manner  fcan^ 
judicial  to  the  pubticy  may  bejuftified. 
Crom.  f47r  SeH.  21.    As  to  arrcft$  of  luch  offenders  by  j 

B*  ^fim'  '^       having  a  warrant  from  a  juftice  of  peace  pen 
of^tptf^^"^  there  is  no  doubt  but  that  where  the  law  author 
whei«iefcmt      Bcace  to  dired  their  warrants  Co  fuch  perfons,  it 
notptmen^       }«  authorife  the  execution  of  them  by  them, 

grant  one,  ic  it       '  ' 

M^   win    Aot  i^^  tqj  ooe  in  dit  c^cecat^o  a  U«  Strao|^  zco£« 

As  TO  the  third  general  point  of  this  chapter, 
caies  the  arrefts  of  ofTedders  by  private  perfons  an 

-  -  laWs,  I  ftiairgive  a  fiiort  account  of  the  ftatotes  cc 

matter^  in  rcJation, — To  Jobbers  in  hig^^vays.— 

.   .  fetters  and  clippers  of  the  coini— To  ihoplifters  and 

ers  of  like  nature.-— To  burglars  and  feloniou; 
houfes*  To  offenders  on  the  black  aft, — ^To  dil 
hundred.— To  ftealing  flieep,  &c«—- To  felons  i 
fmugglers;  and  To  theft-booters. 

(1)  By  €  Geo.  Si^.  22.    And  firft,  As  to  robbers  in  highways^ 

tUAntH^^^'  by  4  &  5  Will.  &  Mary,  c*  S.  ••  Thit  whoever 

Lendoatnd  ^  *  ^^  ^^^  ^^^"^  ^"O  OT  fflovt  f bkf  or  mbber  in  i 

'Weflmiofter,  «<  oT  road  in  England  or  Wales,  and  ppofeoute  hkt 

and  other  citief,  u  |,c  or  they  bc  conwfted  of  any  robber,  comi 

towns  and  places    ^^  /.   .  *    \        ij*  /r  \j  ■ 

Ibaii  bc  dMoied  **  tipon  any  highway  (r),  paflage»  fieU,  or  open  p| 
and  uken  to  be  ^'  ceive  from  the  flieriff  of  the  county  wiiere  fucb« 
iW*J^d°ui  **  conviftton  fliall  bc,  without  paying  any  fccfi 
pofw/wirWn**"  **  foT  every  fuch  oflender.  (b  convided  40/*  withii 
the  inicntand  «<  after  fiicb  coAvidtion  am)  demand  tbcveof  made 
fl^ntngofthii  ac  j^g  a  certificate  to  the  faid  ftwriff  uolcD  the  biNJ 

*'  of  the  judge  or  jeftkes  before  wbMD  Aich  f<  ~ 
**  fhall  be  conviAed ;  and  in  cafe  any  tfifpat 
<^  twecn  the  perfons  fo  apprehending  any 
^  robbers  touching  their  right  to  the  faid  rtwar<U 


;^*  »^  *»*  *^^^^TS  ^v  fKiyKXt  PERSONS.  |»J 

»\  *^e«A  1%  4t  j^ft.^  .      r^ft:„-w  ocTtifying,  (hall  by  R<r«i,d  for 

II   •"amoved  btfoce  .k      ^"^  i*  »y  t"«*»  toerttt  fl>»'»  *•«  <*  ^ 
«    P»y  iheJlr^S?  «»»de,  T»«t  then  the    n«xt  (ber-ff  fcalj 

i''g^e  rS  r  '1?  •  And  thefteriff  making  ^cfault  in  pay- 
*"^-  3?.    Ah??  ^'^  forfeit  <JottWe  a«  much  .". , 
?*" «% kiJki t*' ""  *>«»>er  «™ft«l.  •*  That   if  «ny 

TOod.  n.  ^  .."y  anv  fucti  t-nhki-r  in  MdeavouriHg  to 


perron  CntuitTiawCl 
g  to  apprc-  «f  icuh. 


««       -Off,  Qf      ...  --7  "uvii  luuBci  iiniii-v-.-i^ o       .' ••  . 

,.  *«'on,  A?'""!  Purfuit  after  him,  the  executors  or  admtni- 
•,  *efiff.  &c  .  ^'^•'  I«rf<»n>  ft»a»  ««'ve  4-0  /-  from  the 
^  '*«^  of  rte  ,"P«n  certificate  delivered  under  the  hands  and 
««    1°*  fad  wa«  ^^  "«•  juftice*  of  affize  for  the  county  where 

**   Sf  .?^     S  ?.'^  ^»"^<=  without  fee  or  mvard.- 

^.  ^oo/hajj  fo  ^      '^  w  farther  cnaded,  "  That  every  perfc 

^«  fur^^  «fofe/i/j   Vk^f/<^^end,  profecute,  orconvi^it  fuch  rob-  wnd. 

•*  tZT^''^^  «nd  arm         ''^^c,  as  a  farther  reward,  the  horfe, 

•*  «it!    ^^"  •^^^  take     '^^^'^^  2"^  <^^^^'*  8^^^  ^^  ^"^*^  robber, 

**  toof  K    '^^Poiuic"'*^*^^    ^""»  ^^y  **^^"'  «"2jefties    right  or   . 

««  ]^^^:  ^'^c  iord  of  an^*^  ^^«"poratc,  or  the  right  or  ritfc  thereun- 

•«  withi?^  ^'^  iect/n^  fi,'^^'^<^f  or  franchife,  ^^  ^^   him  or  them 

•*  tai.  ^^^inc^'  p.f.j^  ^arrjc  to  hire  to  any  fuch  robber  not- 

K.r-*"?«.  mon^A. '*^  «nv  Dcrfon  to  fuch  hor 


Ion  AfuttW 


"  ^'efeiojjj^^^  w^other  goods,  from  whom  the  lame  were 

**  fli»H  .     **'*^^iw'/v  ^  *o  counterfeiters  and  clippers  of  the  Rtw«i  tV. 
"  '=''rrJf'*^»>«n*aar„^  ^  WiU.  V  c.  17.  "  That   'whrtrver  .w«'>.ndi»» 
:  ^•SST'J*.  '^  Sl*;rj:«^  who  i^n  counterfeit  a.,  y    of  the  """■- 
7.  '"•o  tbrLr"*^*'*  th^      '^»  or  fof  »»c«clip,  walK,   fik,  or 
.   P'^o'"ecim.  iJ?^***  »•♦        '^m*,  or  ihall  caufe  to  b^r    fc.r«ueht 
J  ^tif^  '**'»  Perfo,^    /^*»pt,  felfe*  <*  counterfeit 

P'^'HlsT.]!      .**Wy  wl?     comiaion,   <ha»i  have 

^    *t  fe^^'*®>d;e»I**^«-«  ftich  cooviaion  &al 
T'^'ncing  ii*»  «'»<9t^   \^«nrtificate,  &c." 

«.  °^*''««ffeBc«r"^'»    o^^  -the  coin),  ^'Jh«>«V»^Jer£hafl 

..  °[  ^ho  fta||I.,'"''J'   rr^   V^tiont  who  have  cocr^,^i„ed  any  (,,  via.  BV.  1. 

'  fuch        ""'«'  he   n  ^    tLiV       counierle^^^  (haU  t^     ^Vie  copper-  i^',  .g.  fta.4. 

'""^  Pr^^^^«-    *h«Vft»»lVtve  td^^f  conviaed.  Ut**'.. 

^Xora  aaU  Ivave  an^   r^^^ivc  from 

**  ihc 


V>roug' 

c^oin,  and 

^rom  the 

t>c,  fotvf 


I    I 


1 

1 


"i 


t 


1 


l»4 


8bc|tfters« 
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€F  ARRESTS  BY  PRIVATE  PERSONS.    Bk.  a 

<*  the  ihcriiFor  thciiffs  of  the  countv  or  city  where  foch  con- 
**  vidton  (liaH  be  made,  for  every  uich  offender  fo  convxded 
<*  of  treafon  or  felony,  the  fam  of  forty  pounds ;  and  for 
<«  every  perfon  fo  convided  of  countterfeitmg  any  of  the  coppcr- 
*•  money^  the  fum  of  fen  pounds,  without  paying  any  fee  for 
^*  the  fame,  within  one  month  after  fuch  conrid^ton  and  de- 
^<  mand  thereof  made  upon  the  judge's  certificate,  &c/' 

SeA,  26.  Thirdly,  As  to  fboplifters,  &c.  it  U  ena£(ed  hy 
10  &  li  Will.  3.  c.  ^3.  *^  That  whofoever  ihall  take  and  P^o* 
**  lecut'e  to  convi£lion.  any  per(on  who  by  night  or  day  thall 
*^  in  any  (hop,  warehoufe,  coacb-hioufe,  or  (lable^  privately  and 
'*  felonioufly  ileal  any  goods,  wares,  or  merchandizes,  of  tho 
**  value  of  ji.  (ihough  uich  Oiiop^  &c.  were  not  broken,  and 
**  though  no  perfon  were  in  fuch  (hop,  &c.]«  or  (ball  afSft* 
hire,  or  command  any  perfon  to  commit  fuch  offence,  (hall 
have  a  certificate  thereof  ^r^/ii  from  the  judge  or  juftices^ 
expreiTing  the  parifli  or  place  where  fuch  felony  was  com- 
'<  mitted  (•  and  if  any  difpute  fhall  happen  about  the  right  to 
*^  fuch  certificate,  the  judge  or  juftices  (ball  dired  and  appoint 
^*  the  faid  certificate  into  To  many  (bares,  to  be  divided  among 
*^  the  perfons  therein  concerned,  as  to  the  faid  judge,  &c«  (ball 
**  {txto  reaibo^ble^  which  certificate  (before  any  benefit  has 
**  been  made  of  it)  may  be  once  affigoed  over,  and  no  more^ 
'*  and  the  original  proprietor  or  aflignee  (hall  by  virtue  thereof 
be  difcharged  from  all  parifh  and  ward  offices,  within  the 
pari(h  or  ward  wherein  the  felony  was  committed  ;  and  the 
**  faid  certificate  (ball  be  inrolled  by  the  clerk  of  the  peace  of 
^*  the  county,  for  the  fee  of  one  fliilling:  And  in  cafe  any  per« 
*'  fon  happen  to  be  flain  by  any  fuch  ftlons  by  endeavouring 
^*  to  apprehend  them,  his  executors,  &c.  (ball  have^the  likiQ 
«*  reward,  &c." 

• 

Hovfebieikcfi.        Si£f.^i.    Fourthly,  As  to  burglars  and  felonious  breakers 

of  houfes,  it  is  ena£led  by  5  Annae,  c.  31.  "  That  every,  per- 
*<  fon  who  (hall  take  any  one  guilty  of  burglary,  or  thefelonioua 
^i  breaking  and  entering  any  houfe  in  the  day-time,  and  pro- 
**  fecute  tbem  to  conviction,  (hall  receive,  above  Che  reward 
**  given  by  the  above-mentioned  ftatuteof  10  and  xi  Will,  3. 
*^  the  fum  of  40/.  within  one  month  after  fuoh  convi6lion^'' 
concerning  which  the  fame  rules  in  efFeCl  are  prefcribed,  as 
are  provided  by  the  above-mentioned  ftatute  of  4  &  5  Will.  & 
Mary,  8.  concerning  the  reward  of  40  /.  to  be  paid  to  fhpfc  who 
fliall  apprehend  a  highwayman. 

t  SiSi.  28.  Fifthly,  As  to  offenders  on  the  black  afL  It 
IS  enadled  by  9  Geo.  1.  c.  22.  f.  12.  "  That  if  any  pcr- 
^*  fon  or  perfons  (hall  apprehend  orcaufe  to  be  convi£ied,  any 
•^  of  the  offenders  mentioned  in  the  ad,  and  (hall  be  killed,  or 
'*  wounded  fo  as  to  lofc  an  eye,  or  the  ufe  of  any  limb,  in  ap* 

**  prehending 


K.B.  Tfakorfe 
be  flolen  out  of 
the  ftable  or 
Mher  curtelage 
in  the  night 
time,  It  11  hmr* 
gluryi  if  in  the 
4*y  timr,  It  it 
lartmyfrtim  th* 
bouft^  and  in  thit 
tvay,  whoever 
conviQt  an  of- 
fender in  botfe. 
Acaling,  19  in« 
tilled  to  the  le* 
1kwd» 


Offrnders  on 
the  bUck  »€t» 


*   X 


«« 
«« 


1    ot  ^^Ul?,-^^ 
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«C 


«^«lSwS^'  or  endeavouring  to  apprehend  or  fc-  b,  ioCo... 

^*»«KJu\auL  f  ^ft^ndm,  upon  pmof  thereof  made  at  <-3»- f'«.4- 
^h«,eiiH.offetice,2."*<><<^e  peace  for  the  county  or  pace  „„,„f,Pi,.^ 
f**"  «cei,e(u(.h  wo  ^''^  ^aU  becominiucd,or  t  He  party  killed,  ..  f„  „m„^ 
*«»8»ndciuf,n.,k   r  '^■'V  thenerfonor  perfons  fo  apprehend-  ft.ufaa.on 

*^^'"'7  kiJJcd  the"  ^^^  executors  or  adm  i  niltratorsof  the  cour.fcment  of 

^■ficate  therenf  J^^^^^s  of  the  faid  feffions  fliall  give  a  cer-  perfons  lo apprcj 
I'^^ecutorfiV^^^  perron  or  perfons  fo   v^ounded,  or  to  ^:^:;^]:, , 


:orso/^  ^^ch  perfon  or  perfons  fo  wounded,  or  to 
fl,  .[^"^iniftrators  of  the  party  Co  Ici)  Fed^by  which 


arr  extended  to 
the  dcihoyers  of 


^ounty  the  fiJ  ^/"^itled  to  receive  of  the  (lieriiF  of  the  faid  fe*-bank.,  &c. 
/^^^  ^is  ar.."!_^f  50 /.  to  be  allov^ed  the  faid  ilierifF  in  paf-  ^^J,,,. 


?^'  ^  the  6i!i  *  ""^"  the  penalty  of  fori 
cn  / '^^»  ^^ir  Krh-  P^'^^^"  OJ*  perfons  to  whom  fucb  certificate 

'    ufe.*'     '''^»   as  fo^""^^  *^^^ng  an  a^ion  upon  the  cafe  againft 

Oioney   bad  ^nj  received  to  his  or  their 

bue  and         ^'^thly     a 

^^at  i«,k  ^''>'*     it  /o  to  difcharging  the  hundred  upon  Reward  for dlf- 

^^^Qrih  I^^^ct  fta/i      ^^aflcd    by  8  Geo.  a,    c-      1 6.  f.  9.  charging  the 
^hercbL    >'    and  iir^l^P^'^^^n^    ^"^^  ^^^°n  ^^      felons,    as  »^""^^*'' 
Pfoof  rK  '"^   ''"JiJdred     -'**    ^he   tinrie  limited    in^      the  aft, 
^^^ard  trr""^  "P<>n  oatK  \  *^"^"y  difchargcd,  fhaJl     on  due 
.  p  '^^•"  oeforc  two  juftices,  be  entitled  to  a 

**  Tha^  /.   4  Geo.  o  '^'^s  toflealing  flicepor  other  cattile.  Iti«  Stwlinf  citt!e^ 


4( 


CO,  2. 


u  r^^WQi  -ir'"«as,  to  K  '^ned  in  tneie  acts,  ihall  iniavc  ihe 
CI  ^'^^out  anv7 i''^ fteri^  P^*'^  wjthm  one  month  aFxier  fuch 
*c  '"^ificate  V*'*'''"*oo  ^  ^^^cre  the  offence  was  cot^irt^i  ted, 
r  ^«i?  ff"!?">yth^'^^^tfoever.  he  or  they  te.^™  ne  a 
''  &  .^^  CS''«  ^Uc^A^^g^.  before  the  end  of  t^wS  i  Sn, 
"^^^  and  n!?/?'^'««',  ^^^.    conviftion,  and  wher^        l^^  of- 

apprc- 

cativcs/' "--'^'^     ^^;/;ot  P*y'r'"\r"rJ'  ^^^moo^h. 


«  Ik"^ '»»ard  ?  »T''''  J>^^^     that  fuch  offender  w^ 
„  ;"«  flleriff  /h,:,""  «"  de^    "^  ^»  c  perfon  or  perfons  c\  ^i 

'P^^'intauit ..  '^''■*''   ^J!^^»^  of  payment  wUhia  or,«  „^, 

2c  O-      ^•C*  Ic.     oA' 


fSG 
*'  and 


ct 


*  felons  convi^.  It  i^ 
^.  ,5  anda4-G«o-  :i, 
Hoe?er  (haU  d.lcovcr^ 


,:oa« 


drafted  by   R-wtrdfor»p- 
^     .A     and    prebendingtbo(« 

'**  (hall 


I 


126 


(t)  VhI*  fiipn» 

Reward  for  ap« 
pfchemtiiig 
ibiogglert. 
Vi^e  8  Oeo.  »• 

c.  i8.  rca.t. 

ltd.  i6. 


cc 


AQioiii  to  Ve 
Wont^  wiibia 
•  year,  feA.  9* 


^efe  damaget 
•re  to  be  rate* 
ably  taxed  upon 
the  inbabitanti, 
and  Icfied  at  by 
S  Geo.  a.c.  16. 


•»  ARRESTS  at  »RiirATft  PEtlSOI^ 

^<  fball  baveagrted  to  tranrport  hioifclfy  who  fliall  t 
**  found  at  large  in  Great  Britain^  without  fome  la' 
*<  before  the  expiration  of  his  or  their  term,  (ball  be 
^*  reward  of  20  /•  for  every  foch  oflEiender  fo  convicS) 
*^  iaid,  and  (ball  have  the  like  certificate  and  like  p 
^*  any  perfon  may  be  entitled  to  for  appirebeodiog>  j 
*^  and  coovifling  of  highway oaeo  ( i)*" 

\  Seif.  32.  Ninthly,  As  to  fmugglers.  It  fs  en 
Geo.  2.  c.  34.  f,  6.  **  That  if  any  officer  or  ofS 
"  Majefty's  revenue,  or  other  perf6ns  being  em  pi 
*•  feiztng,  conveying  or  fccurine  any  wool,  or  other 
*^  feited  on  account  of  their  oeitig  prohibited  or  . 
**  goods,  or  on  account  of  the  duties  chargeable  t 
**  having  been  paid  or  fecurcd,  or  by  virtue  of  anj 
••  to  prevent  the  exportation  of  wool  or  other  goods. 
•<  dcavouring  to  apprehend  any  offender  againft  this 
be  beat,  wounded,  maimed,  or  killed,  by  any  olTen 
this  aft,  or  the  faid  wool  or  other  goods  fo  feize 
refcued  by  perfons  fo  armed  as  the  ad  defcribes  ; 
cafes  refpeAively,  the  inhabitants  of  every  rape 
*^  fuch  counties  as  are  divided  into  rapes  or  laths,  an 
**  other  county  the  inhabitants  of  every  hundred  w 
*^  fa£is  Aall  be  committed,  in  England,  fiiall  make 
^*  fadlion  and  amends  for  all  the  damages  which  fuch 
"  perfons  ihall  refpe£liv«lv  fii&r  by  fuch  beating, 
'*  and  maiming  re^dively,  and  by  the  lofs  of  fuel 
*^  feizcd  and  refcued  }  and  /hall  alfo  pay  the  fuai  of 
^'  each  perfon  fo  killed,  to  the  executors  or  adminifiratc 
*^  officer  or  other  perfons  fo  killed  as  aforefaid ;  and  tha 
^  fpedvve  officers  and  other  perfons,  and  their  execut< 
^'  miniihators,  (hall  be,  and  are  hereby  enabled  to  fii 
'*  recover  fuch  their  damages,  io  as  the  fum  to  be  rccc 
**  any  fuch  beating,  wounding,  or  maiming,  fisall  nd 
^  40  /•  nor  for  the  lofs  of  the  goods  200/.  againft  ih^ 
**  ants  of  the  fajd  rape  or  lath  in  fuch  counties  Sis  zt 
*^  into  rapes  and  laths ;  and  in  everv  other  coynty  the 
^  ants  of  every  hundred  who  by  this  aA  fliall  be  m9 
^  to  anfwer  all  or  any  part  thereof,** — Notice  of  th 
muft  be  given  to  two  or  more  inhabitants  near 
place  where  it  happens  $  and,  within  eight  day^  t 
muft  declare,  by  examination  upon  oath,  before  i 
of  the  peace,  whether  he  knows  the  offender,  purfuaij 
diredions  of  8  Geo.  2. ;  and  if  the  offender  be  ap^i 
and  convided  within  fix  months,  no  fat1sfa£fion  (hall  IN 
t  Se£i.  32.  And  it  is  alfo  further  enafied  by  (he  f«i^ 
par.  lo.  *^That  all  and  every  perfon  and  perfoss  a^ 
**  apprehend  and  take,  or  difcover  fo  that  he  may  b^ 
**  any  perfon  in  ^England  who  fliali  have  tjeen  aovoi^ 
«<  the  manner  the  aS  diie^i  Md  ftatt  att  faavc  fMli 


*^ W  Sjv^l!*y'»  3«ftice.of  the  peace  for  London  or  .„.6.  fca.,. 
*^  Prifen  J  N.*  '^^'^y  ««l«««i  *«  commit  f"ch  perfon  to 
«:«»*.  f„..-./*5*8Me  for  fuch  fclonv^.  ifaall  have  and  re- 


•^««»e,foreTerrf*?^  ^^  ^>»ch  felony),  ifa  ,     ^  ^     .. 

fttm  o(  ,Q. /;"«,*»  perfoB  who  Oiall  be  fo  apprehended,  th« 


_      'vm  o(  jn^  ,•    --••  i>cnoa  who  man  oe  lo  wt^K-v—.. — ,  .-— 

,!   *a'i  be  a*=,Ll^  **  P»'<>  w«hin  one  month    after  execution 

..    ^'""niitted.rV    'B^inftfuch  offender  {o  apprehended  and 

««    ?■  e«cife  Trfn^^''''*"'"^  by  the  commiffioners  of  the  cuftoms 

«c    ^  "PPlicatilr'^'^  »*o  ««  ''creby  required  to  receive 

«,    """eriog,  ^  "*  of  all  fuch  who  are  concerned  in  fuch  dif- 

,«    ■«  entitled  to^P"''«"<''ng  fuch  offender,  and  determine  who 

«.    P^PortioDs  tl       '*'''  reward,  and  their  refpcitive  flurcs  and 

--   I^  Ptrfont^'^i  «nd  the  fame  (hall  be  divided  amongft 

TOthef^j^  com    ."I"'*'*'*',  in  foch  (hares  and  proportions  at 

fT  ^*'^  feem*"    r**  'efpe«aively,  or  to  tber  major  part  of 


•*  h^  ?*''»«lcr  aoL-  i*  ••  *^fo  further  enaaed,  «*    That  if  any  offender  aif- 
•'och^^*°ni«de   A  „•**>•"  "<>'»'«*'  "''«  o^  council  (hall  "«""«• 
••  m^  **^«»der  L.  .  i'*'«»felf  fo  difcover  or  apprehend  any 
*«  -./!?"•»  *>e  A.i,\^"»ft   wlw,m  fuch  order  (haJl     have  been 


Aal/V 


**  mifflo      ^^^^^  all  #Jk    ^'"8^  *"*^  acquitted  of  fuch  his  own 


coi^^r**  *'•«'  for  wT 'If   ^**^  '''^  offences  then    before  com- 
t  Sf^^^^^9  ^ndDi'^fi    ^^  profccution  (hall  have    been  then 
*'  or  ,w V^^-    And  h;^^^ ^o  have  his  (hare  of  the  reward." 
**  orb^^*  fltoiH  f«L     ^^rthcr  cnaacd,  "That  if  an v  pcrfon  Or.e«ity  ta c* 
"  '4T'^^.^''''^ovi^^^  to  Jofe  a  limb,  or  an    eye,  or  be  •f-e..horburt. 

**  fuQh o^^jy^^^ouiiai^^^'^^^  ^^  wounded  in  the  apprehend- 
••  te-...    P^'Hfcr  rk.. -.i^*  ^^    annri^hend.  or  makinff'  Diirf^.a:*  after 


'*  «fortf.S*°*''^ontn  J^^»  aforefaid,  (hall,  upon  app»lication 


^onei^ 

've.aod 
'^y  other 


upon  application 
*hc  cuftoms  or  excifc  refpe^iivcly  «« 
^ive  the  Aim  oi'  fifty  pour^^3^  over 

fcany 


,    P«rfon  or      '*''*""'«'•  b         ^'■'^  ^*"'*  **^  *"'  •''*5'  may   t> 

..  P'^'ta^*'  «eo<le^''^Ppen  to  be  killed  in  the  talking  or 


'7  the 


^•naullbo 


«rs 


firing  to  apprehend,  or  a  r-fc     niaking 

"  nder  or  oflfcnders,  tha^x:    then  the 

a  of  fuch  perfon  or     pke:rfons  fo 

ppHcation  to  the  comtrkiu^j^ngrs  as 

^lent  proof  before  th^,^   ^f  fuch 

■*-^faid,  (ball  have  «nd     ^^^^-.^^  ^he 

***ids.     All  «'*>;ch  re^^^^^    ,^^f^,g 

^    »h«  feveral  a^**  "7?^v,  perfons 
^5    thereto  as  afo.«fava  ^yPfa,,.- 


;^art<A«»"f«-" 


Itff. 


'  I 


|l 


w 
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lit  w  ARRESTS  wn^MrAi-fc  TER90N5 

i  Seff.  j6.  And  It  1^  flirtWjfcftifdM^  by  tile*  fa 
par.  II.  ^*  That  if  any  of  the*  ftid  ctknitr  or  ofl 
**  England,  at  any  time  before  order  in  tonftctl  n 
(0)y\ie\htft'  **  the  aft  IS  diredM  (<r),  fli^  4ifc<fver  Pm^  mr  mo 
roadfeaionof  cc  pijces  ifbereiii  to  the  coaimifioDcii»^of  tbo'caftoms 
BkA.  d^^sS.  ^^  refpeaivdy,  and  appnbend  ttem,:^  canle  eWem 
«pp*.7.fca.  jk     ^*  prehendtdy   fo  as  tboy,  or*  e#^  of-^thesi^  i|t    laaft 

«<  brought  to  juftice^  and  coiivi<5ted  of  fucb    offen 

**  they  {faail  have  and  receive  fifty  pounds  for  ever) 

*^  and  (hall  he  clearly  acquitted  and  difcharged    of 

**  or  their  offence,  and  all  other  the  like  offenires  be 

**  mitted   for   which    no  profecution   (hall    taaire    h 

•*  commenced/' 

Rewttd  for  ip-       f  Sf^.  37.  Tenthly,  As  to  taking  money  to  help 

P'«^«"^«         ftolen  goods,  it  is  cna£ied  by  6  Geo.  i.  €•■  5^3-    f 

tbeft-booteii.     ^,  That  whoever  Ihall  difcovcr,  apprehend,  «nd   pre 

•*  conviflion  of  felony  without  benefit  of  tfcrgy,  a 
**  or  perfons  for  the  faid  offence  of  taking  naoney 
•*  reward   direSly  or  indircftly   to  help  any    perfon 
<<  ftolen  goods  (fuch   offender  not  having  app'rehe 
By  isGe«.3.c  «<  felon  wbo  flole  the  fame,  and  brought  hiat  or  her  -« 
liiu^^heod   **  ^^^  fame,  and  given  evidence  againft  htm  or  her  as 
a  coaourfeitor    **  by  law),  ftall  be  intitlcd  to  a  reward  of  fifty  pc 
of  lottery  tickets  ««  cvcry  fuch  offender  fo  convided  as  afoverald,  'and   (1 
wiw!uf  col*     "  *  '''^^  certificate,  and  like  payments  made  witbottC  ft 
Vide  Bk.  1/     *^  Ward,  as  any  perfon  may  be  intitled  linto  for  appr 
f.so^.iba*  13.  ««  and  convicting  highwaymen." 
Certificates  to         t  Si^*  38.   And  it  is  further  enaded  by  piir.  :8.   ** 
be  granted  with-  **  ccttificatei  figned  Upon  convidton  fbr  robbery, 
ootfee*  u  figned  and  paid   without  any  dedufiion,  fee,  or 

**  excepting  any  fum  not  txceeding*  fife  fliiHings  for  1 
<*  ing  and  drawing  thereof,  upon  pain  of  fotfMtitig 
^  of  forty  pounds  to^the  ufe  of  the  perfbnr  mtftled'to  t 
**  ficatc,  on  the  account  of  which  fucb  fee  or  revi 
♦*  taken  as  aforcfaid."  •• 
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.aW.  A  R RESTS  of  offenders  by  puHick  <>fBcera,  « 
X\^  by  Virtue  'of  procefi  fromr  fonie  icoaSft'^of  rel 
trithout  fuch  procefs.       •     •       *  " 


Arrefti  of  tftskind  by  vfrtife'of  ftith  fic^d^P,  fcaS' 
^  fidaedhereaYter  ifftfaei^pr^^ce.  ^'^•^Jit    f        ^ 


^^V  «•  *»^^T:a  »^  ,^,cK  OFFICERS. 

J**%!^^y  «*nftabl«,  B,  baUiff*  of  town,  i  or.  By 

i?  iSkiiTjffllS^  I  confito  the  nature  of  each  of  thefe 
***  •'•tft  ;ir^  *«k«  «  for  granted,  THat  wherever  any 
***^/«iWi»     J*'*'^««*  *>y  »  P"»»«  perfon,  in  every  fuch 
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>»ito„„^" *^  »*  jufti^ed "by  "any^ucH  officer, 


man- 
tha 


"^'^atch  «?n l'  T*^^J^"^<=ni I  f^^^^  fi^ft  premife  in  what  it 
^^^r  of  thel     "^^Pt  in  every  town,  and   ihen  (hall  fhew 

^''^  « i'«  cS  .^'^ft^   At  to  the  keeping    watch  in  every 
«<  'f**^  ihcnctf      '^y^^^^ft^^u^cofWinchcfter,  c.  4.  "That 
««    ?^^paflcd     7^  *'l  towns  be  kept  as  it  bad  been  ufed  ia 
«c  *^  ^*y  of  L  ^T^ ''  to  wit,  from  the  day  of  Afcenfion  unto 
««  n'^fg^te    i     ^'^^cl,  in  every  city  fix    men  (hall  keep  at 
M€  /'*^'/ou/  ^  ^^^^y  borough  twelve  men,    in  every  town 
'*  ffc^''*  »«id  a^^f*'"^^"^  to  the  number  of  inhabitants  of  the 
v^^^-(ctti^    watch  the  town  continually  all  night,  from 
rf*     a '?/!?^  fun-rifing  »  ^ 

reJj  ^  the  ^        «  IS   farther  cnafled  by  5    Hen.  4.  c.  3. 
'•  aodf  ^'^^'^Ix^m  7         **^*^^  "P°"  '*^^  feacoafts    through  the 
'*  limL^  ^^iiiJCr  anrf  '^^  the  number  of  the  people  in  the  places, 
**  c^!?  ^*i  suid^k    ^^^^^9  a«  they  were  wont  to    be  made  in 
•*  ofSl'^^  ^bkrv^^l^  the  fame  cafe  the  ftacute  of  Win- 

^^  *«Aab^  -  ''^  hith'^i.'*^*'  of  the  faid  ftatutc.' 


«c 

<c 
cc 


the 


peace 


^'^d  kept  J  and  that  in  the    commiflioni 

dj^j",  **e  Co  tiq»    "^'eof  to  make  inquiry  in  their  feffions 

St  A       *'**«■  the  •.*    *****  «o  punifli  them  which   be    found  in 

i^lu^     J»  hath  kL**""  of  'he  faid  ftatute." 

*«  &w  '^  of  •  to-^"  'rfolired.  That  a  ftrang, 


•    virho  is  no^ 
__  ^^  ^  ;i)  cannot  be  compelled    l>y  virtue  of  (#)c.Elif.io4» 

''*hiBt^*^*P««d/'i-Vr^***^^'  to  keep  watch  in  i^  But  it 
^or  him .  ^»  ^'^  ^®  (S)  #5  ^^  ^vcry  inhabitant  is  bound  to  keep  it 
f^furai/J*"^****  whencJ^'^  another  fuffici^nt  perfotm     to  keep  it  (*)ViaeCok» 


*^i^\^''(c)  ^  **  follows.  That  heU  indi<Eiable  for  a  !-'«»>«"•  ?<" 

l^  k.V^«  to  the    J^*»'cnt  to  do  his  duty.  ^ 

.   *^  d-^**  ff.tot^^«  of  watchmen,  it  U     Cartbef 
..  "^og.  V5».>y    ♦w**'  Wiochefter,  c. +.  •*     T^atif" 


<€ 
CC 


rfcli  J.  S'r  «nd 


•»er 


wirkoot?** 


,!*^ 
**»•«» 


*rre»  T  ""  doe 


any 

^    ^        —  .^..v-  Jntil 

'•fpicion  be  found,  he   fk^^^n  go  quit » 
.  of  fufpicion,  they  IKa^\^    forthwith 
**«Ci),aiid  *«*«"«^    ,»«.  r«ceive  (,)T1..tU.t« 
**»d  (haU  ke«P  ^  ^^t^^y   until  b«  be  th.  c«««« 
Ana  if  they  yiU  \^"  ^^.y  ^e  i*"* 

-^  and  crt  «P^"^*«*x»  ,„d  fuch  u 
»^vr  with  *^»' "S*,  ^*^  with  all  the 

K  ««  from 


I 

l! 


%3,h, 
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o  ARRESTS  'BV  MBticKL  OFFICEB 

purtygmvfid;  if  he  grant  any  fitdh  warralttr  '^ou 

malicioiifljrt    vithoiit  Tiich  «  ^talbte  caAifeyas 
d«i€«  a  cmid  and  impattiil  »din  to  Mfpe^l  <iie   p 
guilty. 

&^.  19.  And  finceboth  Cf^  and  ii/a/#  fe^m  to 
of  fuch  warrants  granted  upon  furpicion^  and  the 
feem  generally  to  difallow  all  arreft  for  the  fufpicior 
made  by  any  other  perfon  wfiatfoevdr,  except  the  \ 
who  hath  thfe  fufptcion  ;  it  is  certainly  a  fafe  way  of 
for  him,  who  hath  the  fufpicion,  to  make  the  ai 
proper  perfon,  and  to  get  a  warrant  from  a  juftice  o 
the  conftable  to  keep  the  peace* 

Si^.  20.  And  perhaps  there  may  be  this  di£Fercnc 
the  warrant  of  a  juftice  of  peace,  for  fuch  cau/es  wb 
not  authority  to  hear  and  determine  as  judge  withou 
currence  of  others,  and  fuch  warrant  for  an  offence 
may  fo  determine,  without  the  concurrence  of  ai 
that  in  the  former  cafe,  inafinuch  as  he  rather 
minifterially  than  judicially,  if  he  ad  corruptlyj  he 
to  an  adion  at  the  fuit  of  the  party,  as  well  as  to  aa 
tion  at  the  fuit  of  the  king :  But  in  the  latter  c^ 
punifhable  only  at  the  fuit  of  the  king»  for  that  reg 
man  is  liable  to  an  afiion  for  what  he  doth  as  Judge. 

Si^.  2t.  As  to  the  fecond  point,  viz.  In  what  / 
a  warrant  is  to  be  made ;  I  {ball  lay  down  the  followii 
Firft,  That  (a)  it  ought  to  ^e  under  the  band  am 
the  juftice  who  makes  it  out. 

S^a.  22.    Secondly,  That  it  (i)  ought  to  fet  I 
yt2it  and  day  wherein  it  is  made,  That  in  an  aAion 
iipon  an  arreft  m^de  by  yirtue  of  it,  it  may  afy>ear 
been  prior  to  fuch  arreft, 

SiSi.  23.  Thirdly,  That  it  is  (r)  fafe^  but  perfa 
neceflary,  in  the  body  of  the  warrant  to  ihew  tfa 
^here  it  was  made ;  yet  it  feems  neceflary  to  fet  k 
jCounty  in  the  margifi  at  leaft,  if  it  be  not  fet  fonfa 
body. 

Si4l^  24*  Fourthly^  That  it  may  be  made  either 
name  of  the  kingi  or  of  the  juftice  bimlclf,  as  appea 
the  precedeqts  above  refei:red  to. 

'  Sea.  2  J.  Fifthly,  {i)  That  if  it  be  for  the  peace  < 
behaviour,  it  is  adyifabl^  to  fet  forth  the  fpecial  cau/ 
which  it  is  granted  |  but  if  it  be  for  treafon  or  felony,  o 
offence  of.  an  enormous  nature,  it  is  faid,  That  it 
neceflary  to  fpt  it  fprtb ;  4nd  it  feems  to  be  rather  dUctet 
than  n^cefiary  tf^kiix  forth  in  any  caf(p. 
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ficcrj  for  that  the  juftice    may    auihorire  B.^P;;-^6.^g,^ 
one  to  be  his    officer,  whom  he  pleafes  to  make    /ucn,  yet  j^^^,^,,i^». 

10  dire<a  it  to  the  conftable  of   the  pre-   ^,^  s.ik.  i-^6. 


.nPfal  tebrin^  *^^«  party  befofc  any  juftice  ot    P«=^*  5  Coke  59. 

acnerHi  »ori»*^  "!    •  l-        l  r  l      •     /i-tr-COny   who    n   Peace  0, 

lounty,  «  fpcoiiilf  to  bring  hwn  before  the  juit  jce?  ^    y  b.  1       9 

granted  it. 

SeSf.  ay.     Seventhly,  (^)  That  it  may  be  dlrccSed   to  the  ^^]^^l;^^\\l' 
0jgriflF,   bairiff",      conftable,    or   to   any   indifferent     P^*^.."^,:^^  i*"*.?:!^' 
^^e,  wbo  is   no  officer 
anv  ^"^  lobe  his    of 

'.\s  rooft  advifablc .,  

^•^St  wherein  it  is  to  be  executed  j  [c)  for  that  no  orher  o 
ftablc>  and  a  Jortim  no  private  perfon,  i$  compel  J  at>le 
fervc  it. 

5^.  28.    As  to  the  third  point,  viz.  In  what  n\2LT^r\c^  fuch 

arrant  is  to  be  executed,  I  fliall  lay  down  the  follow ix^S  «"^^^*- 

^irft,  T^V    *^aiJ»ffi  or  a  conftable,  if  they  be  fsA^4^m    ^nd 

ntnt^^'*^''  known  to  be  officers,  and  afl  within  therir    own 

^fccii^^^  °f^  not  (hew  their  warrant  to  the  party,    notwith- 

k.  nding  ^^  wiiiand  the  fight  of  it  j  but  that  thefe  and  a  11    o  ihcr 

^(otii  whaifocver  making  an  arreft,   ought  to  acquaint    the  S  E.4.i4i 
^ny  ^'*  *^^^bftance  of  their  warrants,  and  that  all    f 
^^rfons  to  whonn  fuch  warrants  fliall  be  dirc£led,  ancJ 

ner»*'*         :^»h«b«.    1  *  •     . 


con-    1  Hale  s8»« 
^Q   1  Hale  no. 


private  !4«J-9 


6  Coke  54. 

VCn    ^  Coke  69. 

iven  1  H»*'  5^S' 
their  *"*^^''^- 


•    .j(jn»   •;\      -^*««   lucii  w«iraius  man   uc    uutuitu, 

P^^efS)  "they  tj^  pQ^  fy^^orn  and  commonly  known,   ar&d 

'^hef^f  if  ^^fy  *CV  out  of  their  own  precindts,  muft  (hew-      «neir 

^  arra^ts,  »'  ^citiandcd,    f  And  therefore  it  is  cnad^eci     by  27 
T^^Q,  %•  ^'^^^    '*  That  in  all  cafes  \i» here  any  juftice     oF  the  vide 

cc  i*  required  or  impowered  by  any  ftatutc  to  iirac  a  v '"-'" 

Pt  jiftrcf*  f^'  the  levying  any  penalty  inflicted,  a  fum  of 
hereby  *^*^^^  to  be  paid,"  *«  The  ofEccr  executing    fuch 
ft  warraJ't,  if  required,  fliall  fliew  (he  fame  to  the  pcrror^  ^whofc 


•Ifo  14 

rrant  G«o«»««44« 
oncy 


^t  and  chattels  are  diftradnedi  and  fliall  fuffcr 
gicfcof^®**^  taken." 


ropy 


5^/?.  ^9-  Secondly,  That  the  ftieriff  having  fuch    vv-^rrant  DJtoiie.117. 
.-     £tcd  to*^^"^*  roay  auihorifc  others  to  execute  it;  bu^    xl\2iX.  •^•4'**' 
^\\^y^  o*cr  perfon  to  whom  it  is  direflcd,  muft  perfi>nallv 
^^ccutc  iti  yet  it  fecms,  That  any  one  may  lawfully    affifl 

hitn- 

S0^*  3^*    Thirdly,  That  if  a  warrant  be  generally  dir^^    t  Caiihew  s©*- 
-II  cooftaWetf  no  one  can  execute  it  out  of  his  owra     »^*^    ^"^^f'**  V""" 


ind  5    ^"^  ir  It  be  direded  to  a  particular  conftable  bjr 
^e    OT^y  execute  it  any  ^h^rc  wichin  the  jurifdidtion    ^^ 

^  5>^-  3';  Fourthly,  That  the  execution  of  a  Wa.i-..^.  . 
^Ja  ^  P«^"*"l*^  the  direftions  of  it.  Therefore,  wh^Vl^! 
warrant  ^^  ^^^^cd  to  the  officer,  «  To  take  up  ^  ^  * 
orderly  f^^ff^  ^  he  took  up  a  woman  who  was  not  fo ,^  »  ^1*" 
^^^/*  «ra5  bcld  lobeiUcffaL  Jr^A  rhe  officer  liable  to  ai^   ^.c^r^^ 


-  iHale5»X. 
r&e  »  Hale  no- 
^.  '    Ld  Raytn.   546. 
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1 32  or  ARRESTS  bt  publick  OFFICJE 

«ith  ron(l(<ertbl«  dimagfij'and  fiDce  that  erent  the  couTti  of  law  ha?e  1>eefli  fil 
fo  UDt  fttbjea.  ti  StMit  Trials  3»|« 

Sommary  93.         But  It  fecips  to  bc  vcry  queftionable,  Wherb« 

3  inft.  177.  can  juftify  the  execution  of  a  general  warrant 

^loSuTr.Ati.  felons,  or  flolen  goods,  becanfe  fudb  warrant  fc 

Yet  fee aprece-  legal  in  the  very  face  of  it ;  for .  that  it  would 

V^\  n  I**"    '   ^^^  ^°  '^*^^  ''  ^^  ^^^  difcretion  of  a  common  o; 
kind, Dal.  114.  ^hatpcrfons,  aud  fcarch  what  houfcs  he  ^hink 

a  jufiice  cannot  legally  grant  a  blank  warrant  for 

a  fingle  perfon^  leaving  it  to  the  party  to  fill  it 

cannot  grant  fuch  a  general  warrant,  whicb  mij 
efF^d  of  an  hundred  blank  warrants. 


D>hooc.  117.  Sen.  II.  Yet  perhaps  it  is  the  better  opinioi 
Crompiqn  147,  That  any  conftsblc,  Of  even  pfivatc  pcrfofi,  to  v 
Dai'on  c  118.  ran  (hall  be  direded  from  a  juftice  of  prace  to  a. 
14  H.  8. 16.  cuUr  perfon  for  felonyi  or  any  other  mifdemeanc 
n\^*  ?*A^ll*  jurifdiaion,  may  lawfully  execute  if,  whether  the 

cont.  4  inn  1 77.  '.•',..,.  ri  •  ^  ■        ■ 

Nummary  9^,94.  tioncd  iH  It  be  in  truth  guilty  or  innocent,  and  whc 
Skioncr56a.      before  indifled  of  the  fame  oifFcncc  or  not,  and 
Sttafigeioos.     fgi^^^y  ^,gfg  in  tru^h  committed  or  not.       For   I 

jufllce  himfelf  may  be  punifhable  for  granting  fuc 
Jhilpot«"u^J'.  without  fufficient  grounds,  it  is  reafonable  that 
rivedtoti.ejufti.  anfwerable  for  It,  and  hot  the  officer,  who  is  not 
ccf  by  virt-.c  of  ^f  difpute  the  reafooaUeners  of  his  proceeding ;  Zi 
roSf  ifl*S'"  it  feems  that  the  old  books  (cited  in  the  foregoi 
corrrniiiion  •nd  feA,.  15,  16.}  which  fay  generally,  That  no  om 
\f  fwce,  5  E**'^*  an  arreft  upon  a  fufpicion  of  felony,  unlefs  he  bin 
\\l]  \^^  *  ^**"  the  party,  and  unlefs  the  felony  were  in  truth 
4  lift  576.  ought  to  be  intended  only  of  arrefts  made  by  a  p< 
i^'^p.V"  '^''  own  head;  or  in  obedience  to  the  command  of  a  ci 
t  Leon'.'isV-^'  ^^^^  ^"^^  'i^^^  minifterial  officer,  and  not  of  Aich  2 
(^}4in(i.  177.  in  purfuance  of  the  warrant  of  a  Juftice  of  peac< 
i*i^Vj'd^  afmuch  as  it  fecms  to  have  been  the  co'nftant  z\ 
I  •  .  "  '  '^''  pr^dice  of  late,  {a)  to  malce  out  warrants  on  the  i 
fi)  4  i«i.  8.  »s.  iclony,  before  any  indidment  hath  been  found 
fH«iei49.  perfon  fufpededi  and  the  fame  feems  to  be  count 
U^  f«oa  imprif.   ,  &  J  Ph.  and  Mary,  c.  13.  and  2  &  3  Ph.  and  AJ 

which  dired  in  what  manner  perfons  brought  befon 
peace  upon  fufpicion,  (hall  be  examined  in  order  to 
committed  or  bailed  ^  and  (Ince  the  ancient  [b)  opin 
a  juftice  of  peace  cannot  make  out  a  warrant  againn 
felony,  who  has  not  been  indided  before,  hath  bA 
tradi^ed  by  co^Aant  experience}  and  (iace  in  th(^ 
Vi^.ft  Hale  159.  {d)  report  in  whicb  this  rule  is  laid  down,  Tbat  Sj 
nu  left.  15.      peace,  cannot  make  a  warrant  again  ft  a  perfon  h 

been  indi(Sted ;  it  /e^ms  nevertheki^  to  be  agreed, 
awirr«Rt  is  «  good  jvfti&caiion  for  the  offim}(j ),  and 
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OP  ARRESTS  BY  PUBLICS  OFFICE! 

5/^.  12.  Thirdly,  As  to  fuch  arrefls  by  bailif! 
it  is  enabled  by  the  abovementioned  ftatute  ^of  ' 
c.  4.  <'  That  in  great  towns  being  walled^  the  ga 
clofed  from  the  fun-fecting  until  the  fun-rifing^ 
man  do  lodge  in  the  fuburbs,  nor  in  any  place 
^*  town,  from  nine  of  the  clock  until  da^^  withe 
**  will  anfwcr  for  him:  And  the  bailiffs  of*^  towns  i 
or  at  the  lead  every  fifteenth  day,  fhall  make  in 
perfons  being  lodged  in  the  fuburbs,  or  in  forei| 
the  towns ;  and  if  they  do  find  any  that  have  lo 
ceived  any  firangers  or  fufpicious  perfons  againft 
the  baili^  (ball  do  right  therein/' '  And  furelj 
be  doubted,  but  that  by  force  hereof  fuch  bailiffs  mi 
arreft  and  detain  any  fuch  ftranger,  bein^  found  un 
bic  circumft^nces  of  fufpicion,  till  he  (hall  give  a  go 
of  himfelf. 

&^.  13.  Fourthly,  As  to  fuch  arrefts  by  juftices 
I  ihall  firft  take  it  for  granted,  That  wherever  an 
this  kind  by  a  private  perfon,  or  inferior  officer  a£^ir 
own  authority,  is  either  permitted  or  injoined  by  tl 
every  fuch  cafe,  i  fortiori,  fuch  an  arreft  by  a  juttia 
Sn  perfon,  is  alfo  permitted  or  injcnned. 

Arrefts  by  the  command  of  juftices  of  peace,  as 
either.  By  parol ;  or.  By  warrant. 

Si^s  14.*  And  firft.  As  to  fuch  arrefts  by  parol. 
That  any  fuch  juftice  may  lawfully^  by  word  of  mo 
thorife  any  one  to  arreft  another,  who  Ihall  be  guilt 
a£lua!  breach  of  the  peace  in  his  prefence,  or  (hall  be 
in  a  riot  in  his  abfence,  as  hath  been  more  fully  fliew 
firft  book,  chapter  65.  fedion  i6. 


4  Comni.  %tj*       As  to  fuch  arrefts  by  the  warrant  of  ar  juftice  ol 

I  fliall  endeavour  to   (hew*   In   what  cafes   a   warr 
fuch  an  arreft    may  lawfully  be  made   by   fuch  a 
In  what  form  it  ought  to  be  made ;  aqd,  How  it  is  to 
cutedt 

As  to  the  firft  point,  I  (hall  confider»  For  w 
fences  fuch  a  warrant  pay  ^b^  granted  1  and,  Upo 
evidence. 

Sf^.  15.  And  firft,  as  to  the  ofiences  for  which 
warrant  may  be  granted,  there  feems  to  be  no  doubt,  b 
it  may  be  lawfully  granted  by  any  juftice  of  peace  for  t 
felony,  or  praemunire,  or  any  other  ofiencc  againft  the 
as  hath  been  more  A1II7  (hewn  in  the  chapter  cone 
Juftices  of  Peace  t  Alfo  it  feems  clear.  That  wher< 
ftatute  gives  to  any  one  juftice  of  peace  a  jurifdidion  qv 
4  '-    '-  oi 


Sop.  c.  S.  fcift. 
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yi  ;.,»-  /.:,' ""«»<;,  lor  n  cannot  but  be  intenuca,  tnat  a 

^ro  toS^  Perfon  jurifdiftion  over  an  ofFence,  doth  me.« 
*,^  n^rfJ  ta  J  «»'tP*'*"  «"=•*'«"'  »°  »H  courts,  of  eorrpelling 
'^r.SwT*'  '''^"'^  "'■'"•  And  it  would  be  to  little  pur! 
^''Sere  to  b^  T  *.""*" '^  ""i'''"''  '""'^er  to  do  .  thing,  if  it 
•'  ^er  to  como^l"''r*°*^  "•'*  "'^^  P«'f<"»  a«thor.Ted  had  no 
^°r^    16^^  *""y  ""  ~'"*  ^^f^'"'  hi'"- 

jce  could  leea1f«"''T''  That  anciently  no  on«  io«ice  of  o.Uonc...:. 
»^penal  ftacute^   ^  "1^  ~*  •  ^"rant  for  an  offir,o«  -gainft  ""■'""■'' 
?-&  of  twoV?^  o«er  mifdemeanor,  cognifab/e  only    by  a 

peace  »»  . .    J"rifdiaion  of  fuch  nffi.n^.    ,„j  ..f..  lA  i ..  .i.' C- 


^  Ir^n<   at  two  »»_  -  — "-wiuii.iiui,  cutin  laoie    oniy     t>y  a 

""/nine  it.   Ve?'  i'^r  °'"  *  ""'■'^ ""  avvard  |rocc^  con- 

*"*  1  lid  praflice.  or  :  a-    "^:.  '^^n'^ant,  univcrfal,  and      u  neon-  «  Modern  i-o. 

*^:!t  oo  ««>  fU  aJi"]^  •"•*  '*>  '-^ve  given  them  an  auth 

£t  .ii  mlVi^T  t''  "^eood  authority. 


3s  con- 
mcon- 
•ed  the 
ritjr  in 


hat  a    Summary  39. 

f-^    all   i<)  ^^*  ^'•4*s* 


11  St.  Tr.  307. 


more 

*■  ^^^  <!«•''««*  'he  i!J„ '.;''! i"^'«»"«i  »  fperiU  wdift,  .^j   j 

0    fC*oj  **""'»*«»>.    .UStottTiUJjja,.     Vi"r     *"«    Perfonwil'teilv 

n       c.        „  •lio  a  Hale  III.  ISI< 

^"^'r^'tctT^^'  '°  t»^«  "idence  on  which     c- 
-^^fjritr!l'''JV"-  probable"  Thart/^c^i""-'^  *  ^Itl^'^ 


nt     "to  frarch  for  John 
s  Terpen  feized  Mr.  En- 
Mich.  6  Geo.  |.     Lord 
^  *r»y  away  papert  in  ihe 
'AtB   to  fearch   for   ftole* 
*«  of  the  kind  to  be  mec 
~     rxjuft  be  a  full  charge 
'<is  are  lodged  in   fuch  a 
^    "'        *"  ho  muft 

for 
ways 


•"^     .  :.  to  K,  „     "^ '^^  'o  the  evdence  on  which     ^ 
arrant  «  "be  g  anted,  it  fegms  orobaKU    -Tk      .u  '"ch  a  iH.le  log.io, 

juftices  of  peace  in  reJa  ioT  »«  »h;      '  ^^^at  the  Pr^^tio!  eMode.n,,^ 

^S  of  » ''"rant  fU"hV"^r  f  P""*  T-ay  juftir    "^^  ^r'*""* 

;:;„./of_^icio„fo;;£- 1  /-J^:  :-».-^ 


fny/^diament  hath  5^*/?^"'^  °' °*ern,ifdcmeanor,    ^^55**^2 

tian  an/  ^P"^  warrS? of  ,"  P^'^"  f "^er  by  conniv?*^^h 

tl^n  o/^-t  1!?y  prove  fohil*'"'  •*"•!  ^T  '^t  ""''"«    '^^ 

ieli  as  the  liberty  of  the  Lf '/  P^^J.^^^e'^^ '?  'he  reputati^ 

/loo  tender  in  his  pr^'P»«y»  a  juft.ce  of  peace  cnno^ 


h 

;-;%''/ thclib'er;;:;Si''E%pr^^^^^^ 

woo  tender  in  his  pr^'P»«y»  a  juft.ce  of  peace  cnno^^*     « 
:unlQliblc  AOt  only  aT'CT?  '^Vhu  k.nd,  and  fecn^s  \^^»  Cro.ElU.ijo. 

-uiiixfl*  /.  at  the  fuit  of  ihc  king,  but  alfo  c^V*    bq  .  t.««..d  >l 


puna 


C)Q    1  T^sonard  IS 
tViQ    I  Buck.  561, 
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fuch  by  1  Will,  and  Msry,  feBL,  a^  by 
<*  That  exceffive  bail  ought  not  to  be  re 

Si^.  6.    As  to  the  third  potnt,  wx* 
jnfufficient  bail,  it  Teems  clear,  "TMt   \ 
purfuance  of  the'fiatute  of  Weftminfler^ 
peace  in  purfuance  of  the  fubfequent   ftati 
laid  ftatute  of  Weftminfter  I.  and   fct   ft 
the  following  part  of  this  chapter,   Ihali 
bail  for  felony,  with  infufBcient  furetics. 
Vide  fop.  c  6.     wards  appear  according  to  the  condition 
feft.io.  II.  Ac.  ihe  juftices  of  aiEze  may,  by  force  of  27 
&Qmmn'f"j!     monly  called  the  ftatute  it  finibm  Uvatis^ 

fuch  (heriff  or  judices  of  peace,  as  to  fuel- 
their  difcretion  ihall  feem  proper.  But  ii 
bailed  by  infufficieot  fureties>  do  appear  ac4 
dition  of  the  recognifance,  it  feems  that  1 
him  to  bail  are  fare,  inafmuch  as  the  end 
fweredj  aiid  the  appearance  of  the  prifonei 
cured  by  fuch  fuieii<is,  as  if  they  bad  been  r: 

S.  P.  0.33.77,  Se^.  7.  As  to  the  fourth  point,  v/z.  Th 
%S  E.  3. 39.       ing  bail  where  it  ought  to  be  denied :  Ther 

F.* Coronas.  ^^^^  ^*^^  bailing  of  a  perfon  who.  is  not  b 
Summary  97,'  punifliablc  either  at  common  law,  as  a  ne 
i>3*  fliall  be  more  fully  (hewn  in  the  chapter  coi 

1  Hale 596, 597,  ^  ^^  ^^  offence  agaittft  the  feveral  ftatutes  co 

SiSf.  8.     And  fir  ft  it  is  ena(9ed  by  the 

ntnfter  i.  c.  15.  **  That  if  the  flieriff,  or  a 

•*  go  at  large  by  furety,  that  is  not  replev 

^*  mertff,  or  conftable,    or  any  other  bailif 

<<  hath  keeping  of  prifons,  and  be  thereof  at 

^<  lofe  his  fee  and  office  for  ever.    And  if  tl 

^'  conftable,   or  bailiff  of'  fuch  as  have  fee 

^*  prifons,  do  it  contrary  to  the  will  of  his  lor 

<<  bailiff  being  not  of  fee,  they  fliall  have  three 

**  ment,  and  make  fine  at  the  king's  pleafure." 

Se£f.  p.     Alfo  it  is  ena&ed  by  27  Edw.  r.  ci 

the  ftatute  it  finihus  ItuatiSf  c.  3.    "  That  the  j 

Vide  fep!  c.  $.    **  to  take  aflizes,  &c»  when  they  deliver  the  g< 

feOvii.ii.fcc.  cc  inquire  if  ftierifis,  or  any  otncr,  have  let  < 

**  prifoners  not  replevifable-,  or  have  offeoded 
^^  contrary  to  the  form  of  the  faid  ilatute  of  \ 
<<  and  whom  they  (hall  find  guilty  they  (bal 
^*  punifli  in  all  things,  According  to  the  fort 
«  ftatute," 

Se^.  io«  And  it  is  farther  enaded  by  4  I 
*^  That  at  the  time  of  the  affignnent  of  keepers  ( 
**  mention  ihall  be  made,  Tluit  fuch  as  (ball  be 


Ch.  iSi 

<<  takeaVf 
•*  nor  b]f  non 

«(  by  law  V.  nor 
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the  flierifFs, 


,  t»U  not  be  let  to  maioprize  hy  ^'^^  "»"'"?• 
othtr  miniftcrs,  if  they  be  not    tf>a'np«nablc 

that  now  who  arc  indiaed  (hall    be  jjl'^^'^^f 

aliigned  to 


•«  butbyiyvc  comrnonUw.    And  that  the  jufli^ j:     ^    Videf^pra  c.6. 

t€  dcliw  ihe  K«olS)  (hall  have  power  to  inquire    or  *"^:""'  fea.13, 14. 
«<  gaolers,  and   others,  in  whofc  ward  fuch  per fons    indiaca 


ti  a^ainft  the  faid  aa." 

5/^.  !'•    And  it  is  cnafled  by  I  &  2  Ph.  and  Mary,    ^:  '3- 
4(  That  nojuaicc  or  juftices  of  peace   (hall  let    to     t>a»l  o^ 
<(  tn^'i^P^^  ^^y    perfon  or  perfons,  which  for  any  oii^^^^  ^ 
«(  offences*  by  them,  or  any  of  ihcm  committed,    be  de-clared 
•<  not  be  rcplcvifed  or  bailed,  or  be  forbidden  to  be  ref>ieviied 
c(  of  bail^»  "^7    thcabovc  n)entioned  ftatute  of  We&mirM £lcr  i. 
ii  c.  «5*r   k^  ^^^^  ^^^  jufticcs  of  gaol-dclivery  of  cHc?    place 
«t  Inhere  foch  juaices  of  the  peace  (ball  be  guilty  of  Aj«^*i  of- 
i<  fenc^»  aI?*!-    ^^^  P^^^  thereof,    by  examination      l>cfore 
««  tbeH>»  ft *^  for    every  fuch  offence  fet  fuch  fine  on      ^vcry 
((  CucH  jw^^f,*  *«  the  fame  jufticci  of  gaol-delivery  IhaJl    ^liink: 

''  sS'  ^**    ^  *^**  ^^^  rcfolvcd.  That  it  is  no  excu fe     for  »  Strtngc  1116. 
-  ajces  ^f  P^^^  admitting  a  perfon  to  bail»  who  was  ira     cruth 
^^flirnU^^    iL*  ^^"^  not  bailable  by  law,  that  they  €di<I    xiot 
^^         that  M  Was  committed  for  fuch  caufe:  and    th 


■^ .  ^j.  c^ttf®  ?.  "^*  commitment  was  mentioned  in  his  m  i  t  clmus  Popham  96. 
u  r  the  fttfp*^^**  of  felony;  for  that  they  ought,  at  their    p>e 

have  »^^^'"*^^   tbcmfelvcs  of  the  caufe  for  which  the    f>arty 
*^     co*"*^*^^*^*  ^*^  ^^  "^'6'*^  ^  latisficd  that  he  was      t>ail. 


j.^     DalioQ  c«  1J4« 


ivas 


able  by  !•''• 

C/^«  l3*.   ^*  ^^  *^  ^^^  point,  v;z.    The  ofFcnce  of  doriy 
.    J"     dclay't^*  or  obftruaing  bail,    where  it   ought    t 
'^rf  ntc<l*     ^  ) !S  '^^"^  to  be  a  mlfdcmeanor,  not  only  b 


f  ^^ute»  ^^'  *^^^  '^y  *^  comtnon  law,  and  punift 
an   offence  againft  the  liberty  of  the  fubjea, 


(hablc  th 


be 

y      t:he  Vide  14 H.  7. 


By  r- 

^.^    .  rty  or  tne  luDject,  not  oralv*    t^v  S"?**""^^^' 

^/>/on   at  the  fait  of  the  party  wrongfully  imprifoned,  but:   ^iTa  ^■^'•'•"** 
iy  indiaoicni^iih^tm  of  the  king. 

-^c>^.    14*   .^»*'Jtfccms  dear.  That,  he  who  has  power    ♦ck 
K^il  another  «  not  bound  to  demand  of  him  to  find  furet I^* 
^nd    t^    ^^'^"'  committing  him  till  he  Ihall  refufe  to     « _  J 
Th^m  s    but  may  wcfl  iuftify  hjs  commitment,  unlcfs  the 

^^.^-  ^5-    '^^  principal  ftatutes  relating  to  this  ofF, 
^^c    the    above-mentioned  ftatute  of  Wcftminfter   i.    C    :j.  Z:^ 
the   RsLtut^  J^  J''''^^^^  c.  3..  and  31  Car.  2.  c.  2.  commo^i 
c^Ucd  the  J^^^'^lC^ptii  hOt.    By  the  firfl  whereof  it  is    ^* 
^aed,  ••  "^^^^  ^  ^y  With-hold  prifoncra  rcplcvifable,   ^  -^ 


«y 


Summary  97. 

Dail.  c.  114• 
X4H.7.  lo* 
B,  Peace  7, 

B»  Mainp*  39. 


^k» 


I 


J44  O  F      B     A 

^  rttat  tlfey  have  offered  fufici«ff»t  fa 
^  tnt9  amercument  to  tbo  king*  A 
^  for  tbe  deKvcranee  of  fuch,  be 
^*  pTt[bncr»'aii^alfe  ttuil  be  w  the  g 
And  by  the*lmtter  of  the  f#td  ftat ui 
•«  juftices  of  affise  fluli  itiqitire  tf  il 
*'  ofiended  in  any  thing  contrary 
3  Cooiin.  13a.     **  Wcftimuftor,  and   whona    fbcy  ih 

«•  punifii  m  all  things   accoffding  t 
"  ftatute." 

(i}Notfortr«f  *'^*  ^^*  AMb  ft  19  recited  by  the 
iboorfcioayin  of  31  Cat.  2.  That  great  delays  bai 
P"«"^»  *"*'  gaoTer?!  and  other  officera,  to  wbofe 
i^fntimitbT'^  jcfls  had  been  committed  for  crunin 
hingU  coin  or  matters ;  in  making  return  of  writa  of 
'"a/*^?*^  ing  out  an  cUas  and  fbtrUs^  and  fbmet 
jKhacitilfrci  ihiftsT  to  avoid  their  yieWing  obedience 
09  »m9m»t^  toa  to  their  duty,  and  the  known  laws  of 
th«  Hke.-»  fubtefls  hare  been  long  detained  in  pri 
conAabU,  npon  ^y  law  tht7  werc  bailable,  «c.  And 
biaownaiitbori-  «<  That  ivbenfoever  any  perfen  (hall 
ty  cirfy  an  of-  «i  diredcd  unto  any  perfon  whatfoeve 
SShTe^I^y  ••  cnftody,  and  the  fard  writ  fliali  be  i 
doby4Edw.  3.  •<  ficer,  or  left  at  the  gaol  or  prifon 
*''^i.w«ri  **  officers,  nnder-keepers,  or  deputy 
"Jljinft""  t  •*  keepers,  that  the  faid  officer  or  offic 
Iron  a  fnaiceof  «  officers,    onder^keepers,   or  deputie 

ntri  rrhnl"*   "  ^^y^  *^*^^  ^^^^  ^^^^^^  thereof  (unle« 

be  w'ed^uron     **  for  treafon  or  felony  plainly  and  fp 

thii  ad,  «hat-    u  the  Warrant  of  commitment),  upon 

^7*J^*^f?;;;,  "  ^^^  charges  of  bringing  tbe  faid  prifi 

15?.— Bot  in     **  by  the  judge  or  court  that  awarded  t 

lA>rd  Mootgo-     cc  qq  ^h^  faj^  ^j'jt,  not  exceeding  15 

217 -UV^sM.  **  fccurity  given  by  his  own  bond,  to  pa 
laid^thatacoB-  **  ing  back  the  pntoner,  if  be  mould  0 
nitn^ntfar       »«  he  will  not  make  any  efcape  by  the 

**  the  party  fo  committed,  or  reflrainec 
Wh  •t'ISi*  **  '^^^  chancellor,  or  lord  keeper,  or  ti 
tbooghTbe  ha-  '*  th^  court  from  wbitb  tbe  faid  writ  flii 
ixaacorpuaaaia  ««  perfons  before  whom  the  faid  writ  is 

a^Mdkra  ^^***  *'  ^^'^'"B  ^^  ^^  command  theicof  i  an 
8«lk«M  103?*  '*  certify  the  true  caofes  of  bis  detainer  < 
a  jk.  Tr.  3Sa.    «<  lefs  the  commitment  be  in  a  {face  I 

^*  difiance,  &c.  and  if  beyond  tbe  diflj 
**  not  above  one  hundred  miles,  tbea  wi 
^*  days#  and  if  beyond  the  diftance  of  one 
a>  witbia  the  fpace  of  Iweoty  daft.*^ 


'?1»*)I^T^« 


fcb.js.  Of    bail. 

Sta.  17.        And  it  w  farther  cnaftcd,  par.  -?- 
Writs  ball    b«  marked  i     " 
«*  prmn  Car oli  Jicundi  reps 


US 


^«  That  all  Tuch  3  Comoi.  136. 


•«  writs  ball    b«  marked  in  this  manner,  per  yfattitum  trtcrfim9 

"  primiCaroli/tcmdirepsi  andfhall  bcfigncd  C  ^)  by  thcperlon  (1)  if  the  writ 

••  that  awards  the  fame.     And  if  any  pcrfon  fhall  1  be,  or  ftaiid  not  figned,  it 


the  wrif  it 


,  unlcfs  for  ^bry.a.  Re»  n 

Cow. 


(i)  10  Modem 


"  comimtted  or  detained  as  aforefaid,  for  any  c.. ,  - ■-  „b,vM.  i 

treaion  or  felony,  plainly  expreffed  in  the  warrant  (2)  of  com-  Rod<i.a. 

««  DiitmeDt,    in  the  vacation  time,  it  (hall  be  lawful  for  fuch  5*'*7»- 

«*  per/on  fo  committed  or  detained  (otiier  than  perrons  conv  161,  ^'4." 

««  oriJiexetution  by  JegaJ  procefs),  or  any  one  on  his  behalf,  to  s-r.„g,  i4». 

.«  corriplain  to  the  lord  chancellor,  or  lord  keeper,  or  any  juf-  3o8. 

'"'T.tl'^-V  »'"^'',  «  baron  of  the  exchequer  ^f  the  degree  »•»"— 7«> 

'    uJh.   ^     '.  *"''  *•'«  f«'''  lord  chancellor.   Sec.    juftice  or 

''  ^'or^^^'*'*'  "'■  '"^"Py  of  the  warrant  0/  ch«r  commit- 

'!  f«HKbbi^i?*"'''* ''"<>'''' 'I'"  «  was  denied,  or  authorized 

r  ^".  behalF      •  •*!1  '"*"* '"  *'"''"§  by  fuch  pcrfon,    or  any  in 

tl  wSre  prer;„V'fl? '"t '■"'''■""'^^'^  ''^  *»<>  '«'it"efi"<^s  C3)>  who  (5)  On..it„eft 
V    ^**iA  un^         ""  °^"''"y  of  the  fame,  to  granC   an  A^iwr  •-><!  m  iffida.it 

L'  ;?5Sj«dSVtU?Vv;  -r  "^"'"^  '*=  ^-"  ''v"*^  '•  --- 

I.  ,L  vmvc^'uV^^"^^'"^  *o  the  officer  in  whof^    cuftody  fieient.  CoB.b.«. 
;    chancelbr,*^"  ^^  ."'"^""''^  ''«'"'''''''  ''«^f°'«'  ''^•^     *"^i'i  '"^<« 

•    iShin  tU    f;!:?*:V*S.'",'"'°'"^  ^"^"'•y  '^'  P^'-'y    is.  (hall 
.^fliil  »rt    •'°'''  *"''»"«"o^  juftice  or  baron  before    whom 

••  lJf« or,K  *^*''"'  "^'^  *'"'  '«"^"  °f  f"^h  writ,  ar.5     the  true 

«<  canftJ  olthe  commitment  and  detainer.    (a.\  And  t-^  -.  ,  v ,.     k 

;*♦(!•  r.- J  ■^.""'*P'"*7'"*"  IJc  brought  ber<-»«-*~»i,-».    "• ••'*^ 

••  5^". J  W    "■  **"  •«  ''™"g''»  "  "forefaid,  (hall  difcj*  =^  ^       ,u     w  ,r  „  .  7 

.*  thetr  «ittt*t.ont,  having  regard  to  the  quality  of  th^T         '-'^"  *°  Str.ng.  404. 

•'  ««<»  J«"^oftheofFc„\e.%rhisaDp?Jnce  LthJ^'i^^^V  IV,:  ''''""' 

**  ^^    -A^  •""  f°"<^wing,  or  in  fuch  other  court  ^w '"?'  (0  »-.i«'fcn!. 

••  «be<»«nce  It  properly  cognizable,  as  the  cafe  (ball     J^ **«"'"  !<~  '\«7  «»  '« 

«  and  tlHft  fliill  certify  the  faid  writ  wi.h  fh-.  r«..        '^«"Suirc  ;  t'o-iht J«t» 

_<i  th»  »^/.^:^    '7  me  uia  wilt  With  the  return    »k,1.      /  court,  the  court 

••  ««i*™    "ogn^ance.  into  fuch  court  j  unlefs  it    iM?^'«°[»  w,Ho,d«,he 

'•   •'IS  rlV'Jj*'*  «''»"«"«'■' ^«^- tb«  *e  party    r^  "'*'''  ra'iTv'^e 

•^  *^'Jr«S^*°""*«h"hju,ifdiaion  of  criminal  ,*?^'*"'"'*»  3  B.«.w  .j*!. 
•'  ''^^JTZVT.  ^ened  «nd  fealed  with  the  han<J^t5*^»  » 

hich  y:"«*A?*' , 

3Com.  Dl^.458. 


tainry  required 
in  the  relarfiy 

whom  r)o.jgi»«  159. 


-1^»  i>f«heft#,f^  r  "•"  ^'  oarons,  or  lomc  julti^. 
s.  hf  !*•'«'»  Prifoner  U  not  bailable  (6)/'  ^ 

3^n7C^«.    Stnn,e444.754,5g,.    td  R.T«- 1354.    ■«..4«^^   ^ 

^^J  W  £?r  5  ^*'  provided,  ptr.  4,  «  That  if  an ^ 
"  J*"  */f  ^''^"Jly  negleftcd,  bf  the  fpacc  of  two  whX    *^fo« 
V^*"  "•  Jt  *^   ^«ripa 


*   1991.  HIS»  *434» 


^ftct 


I       I 


t  i 


146 


llo  privilege  will 
cjicufe  «  p«cr 
fronnobeytosthe 
Writ     1  BurioW 

VidcaKoStrJuie 
167.915.339 


SillicM  103. 
Comber  6. 
3Coiii.Di|455< 


(7)  A  notfOB 
prevailed,  tbftt 
All  ^riia  of  ha* 
beaicorpoa 
granted  in  vaca* 
ti<>i). expired  on 
the  cocrnnencer 
fAentoftht 
term.    But  Lord 
Mansfield, 
RiJI#  '31  Oeo« 
s.    drHared  the 
unanifrioai  Dpi* 
nionoFthecouity 
that  fvch  notitto 
wai  ill  found*  ^ 
cdy  ih«t  a  pcrfott 
require    a    new 
•tiiit/.lBlinow 


O   P     B     A     I 

<*  after  hif  imprtronaient,  to  pray  a  ^1 
*'  largement,  he  {ball  not  have  a  habeas 
^*  vacation  time,  in  purfuance  of  this  a<! 
5/<S?.  iQ.  And  it  is  farther  enad^cd,  pi 
^'  ficer,  &c.  (hall  negle<^  or  refufe  to  ir 
**  faid,  or  to  bring  the  body  o^  the  pr 
*<  command  of  the  faid  writ,  within  the 
**  faid,  or  iball  not,  within  fix  hoirrs  a 
^<  true  copy  of  the  commitmcDt,  &c. 
**  firft  offence  loo/.  for  the  fecond  20 
^*  capable  to  hold  his  office,  &c." 

SeSi,  20.  And  it  is  farther  enaded 
**  perfon  who  (hall  be  fet  at  large  upon  a 
**  be  again  imprifoned  for  the  iame  of 
<*  whatfoever,  other  than  by  the  legal 
<^  ftich  court  wherein  he  (hall  be  bound  b; 
*«  pear»  or  other  court  having  jurifdidion 
«  of  500  U^ 

Si^,  21.  And  ft  is  farther  enaAed,  pa 
**  perfon  who  ihall  be  committed  for  trea/< 
*<  and  fpecially  exprefTed  in  the  warrant  of 
'*  his  prayer  or  petition  in  open  court, 
•*  Hcrm,  or  the  firft  day  of  the  feffions  of  o; 
**  general  gaol -de  livery,  to  be  brought  to  I 
^'  indi<Sled  fome  time  in  the  next  term,  CefSt 
'<  miner,  or  general  gaoUdelivery  after  fuel 
**  jufliccs  of  the  faid  court  (h^ll,  upon  mo 
*^  the  laft  day  of  the  term,  or  fedions,  fet  at 
^'  upon  bail ;  unlefs  it  appear  upon  oath,  that 
**  king  could  not  be  produced  the  fame  tern 
*'  prifoner,  upon  his  prayer,  &c.  (bali  not  b< 
*^  the  fecond  term,  or  feiEons,  he  (ball  be  c 
imprifonment." 

Si^.  22.  .  And  it  is  farther  enaAed,  par.  i 
be  lawful  for  any  prifoner,  as  aforefaid,  cc 
his  habeas  corpus^  as  well  out  of  the  chanc 
as  the  king's  bench  or  common  pleas:  A 
**  chancellor  or  lord  keeper,  or  any  judge  oj 
*<  barons  for  the  time  being,  of  the  degree  01 
*'  of  the  courts  aforefaid,  in  the  vacation  tim 
of  the  copy  of  a  warrant  of  commicroent  0 
oath  made  that  fucb  copy  was  denied,  (hall 
haieat  corpus^  by  this  zSt  required  to  be 
<*  moved  for  as  aforefaid,  they  (hall  feverall 
"  party  grieved,  the  fum  of  500  i'* 

might  be  brought  into  court  upon  ababeai  corpoi  liToed  in  v 
}f»ntf  yfoaU    be  atteoded  with  delajf  aad  eipeoce  without 
460.  54».  606.  6oi8i 

.  ,  A&  23.     But  it  is  provided,  par.  i8, "  That 
^*  proclaimed  for  that  county'  where  tbe  prifo^ 


a< 


a< 


« 


it 

4C 


th.ii. 


O   F     B 


A   I   L, 


M7 


*«  noT«fon  flullbe  nmoved  from  the  common  graol  upoij  any 
«  i<.i«ic«-/>«*  granted  in  purfuanceof  tbi«  a£t  s  but  upon  fuch 
«  habuicrpms  ftill  be  brought  before  the  iudgc  of  affizc  in 
r.  ^S^'*''r''.^  ***"P°*'  'l""  ^f"  what  CO  j  u/lice  ftall  ap- 
r.  Sfe?L  «^"'  «  "provided  neverthcleft,  pic.  19.  "  That 
..  6^J7J^*^  "^^'^^  •"J'  P'^'"-"  «'««i'«^<*  '""V  have  his 

S  jI  ^.  ^'"^"  "^  *'«^i'»'  of  this  .«5t." 
I.abte  wImI  «^-  "  '^T'^^''  'hat  thii  ftatute  makes  the  judgcj  4C<""<".ttr.- 
inlv   iwch   2**!!! "  r*"?  '^^'*  °^  ""^  P»"y  grieved    io  one  cafe  f;"""  «i^ 
^me'  'nd  L"    "'^«f"fi"g  to  'ward  a  JaA  .<^/>«^  In  vacation  •"^• 
jrp«rS?  if.^'!^'"**.'' '°  "'^'■r  '^''■"ctioo  in  al/  other  cales, 
-vecute  all  orK      I '°''*  '".  *•"  '*'"*  "'anner  as  they  ought  to  B.  t.  *.  r«. 
Siooofthe  DarV.  «    '  """"""  '""'''"?  ""^'n  ^ut»J«*a  w  the  f'««-  *b.,< 
And   this  ia   S'°'««'»"yo.hercxprcfspena/t^orrorfeiture:  '•«•'««•«:* 

ihicb  reguUr5;tijSur°  ''''.  ^'"'^  of   the  law. 

^  what  he  dti,„]!S^Jf"  *  ■'"*^^''  •**  ***  ^^^^"^  «*»  *"  ^^^^ 

As  TO  the  n^»i,  -  • 
I  £jl  «''*av^,  r^*  *'*•,/"  ''h"  cafes  bail  \s  grrantablf, 

T^bJVtl!  ""','*'»"'"''"• ''"i"M»»V  r 

*"  '  tflrHf/    '^!^  amnion  law :  And  it  mav  r^/       **'«  ^a*! 
iooroveti,  after  the  de..K°  f!!."? ' "''  P*'**"'  ■PP«al 


-  of  his 
^  pcrfon 
^:>ifence 


ail 


'bicli  impowcr  juftici.  r  ^  '  *^^  ^'''^^'*»  ^***«  ^»ie  ^^  ^^'X 
^LiW  they  Ihalfe;  \"^  P^f  ularly  prcfcribT  J^^il.  ca 
^^  *«iaiid  conftaUci  jct  others  fccoT^  ^ 


M  l^^Hf.  tt. 

Prramble  co  i| 
Edw.  It  c.  15, 
Reg.  83.  169. 
S.  P.  C.  74. 
F>  Corone  2971 

(^)  DaliC  f  f« 

Cod.  ft  loft. 

190. 

(<)  Reg.  t6fi 

(^  Reg,  170. 
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(^)Sop.S./ea 

DMifoo  IS* 
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^  tc  of 


I. 
i! 


I4»  O  F      B    A    I    I,.  .  Bk,  a. 

fuch  by  1  Will,  and  Msry,  ic£  a.,  by  wfaicb  it  itTdKlaeedy 
.'*  That  exceffive  bail  ougbe  not  to  be  required." 

SiJf.  6.    As  to  the  third  pomt»  viz*  The  oflfence  of  talcing 

jnfufficient  bail,  it  Teems  clear,  TlHit  wherever  a  fheriJF,  in 

purfuance  of  the'fiatute  of  Weftminder,  c.  I5*  Or  lufttces  of 

peace  in  purfuance  of  the  fubfequent  fiatutes,  grounded  on  the 

laid  ftatute  of  Weftminfter  i.  and  fct  forth  more  at  large  in 

the  following  part  of  this  chapter,  (hall  admit  any  per(bn  to 

bail  for  felony,  with  infufBcient  fureties,  who  fliall  not  after- 

VUefop.c.  6.     wards  appear  according  to  the  condition  of  the  recognifancc, 

u&.io,ti.tct,  iii^  juftices  of  aiEze  may,  by  force  of  27  Edw.  1.  c.  3.  com« 

Sovmarj  97^     moniy  called  the  fiatute  Ji  finibm  Uvatis^  impofe  fuch  fine.oa 

fuch  (heriff  or  judices  of  peace,  as  to  fuch  jufiices  of  affia&e  ia 
their  difcretion  ihall  feem  proper.  But  if  a  prifoner,  who  is 
bailed  by  infufficient  fureties^  do  appear  according  to  the  con* 
dition  of  the  recognifance,  it  feems  that  thofe  who  admitted 
him  to  bail  are  fate,  inafmuch  as  the  end  of  the  law  is  an- 
iWeredj  aiid  the  appearance  of  the  prifoner  as  eifedually  pro« 
cured  by  fuch  fureties,  as  if  they  bad  been  never  fo  fufficient. 

S.P.  C.33. 77.  Si£t.  7.  As  to  the  fourth  point,  viz.  The  offence  of  grant- 
S5E.  3.39.  ing  bail  where  it  ought  to  be  denied:  There  is  no  doubt  but 
F.Coroaeftle.  ^^^^  ^^^  bailing  of  a  perfon  who.  is  not  bailable  by  law,  is 
Sumowrx  97* *  puniA^^ble  either  at  common  law,  as  a  negligent  efcape,  as 
I'S*  fliall  be  more  fully  (hewn  in  the  chapter  concerning  Efcapes, 

»  Hale 596, 597,  ^  ^^  ^^  offence  agaihft  the  feveral  ftatutes  concerning  bail. 

SeSt.  8.  And  firft  it  is  ena£te(i  by  the  ffatute  of  Weft- 
ntnfter  1.  *c.  15,  **  That  if  the  {hcriff,  or  any  other,  let  any. 
**  go  at  large  by  furety,  that  is  not  replevifable,  if  he  be 
<«  mertff',  or  conftable,  or  any  other  bailiff'  of  fee,  which 
^'  hath  keeping  of  prifons,  and  be  thereof  attainted,  he  {hall 
^*  lofe  his  fee  and  office  for  ever.  And  if  the  under-fheriff^ 
^'  conffable,  or  bailiff  of'  fuch  as  have  fee  for  keeping  of 
^*  prifons,  do  it  contrary  to  the  will  of  his  lord,  or  any  other 
*<  bailiff  being  not  of  fee,  they  (hall  have  three  years  imprifon* 
*^  ment,  and  make  fine  at  the  king's  pleafure." 

Sen.  p.     Alfo  it  is  ena&ed  by  27  Edw.  i.  commonly  called 

the  ftatute  difinjbus  levatis^  c.  3.     **  That  the  juftices  aiSsned 

Vide  fep.  c.  s.    *^  to  take  affixes,  &c.  when  thev  deliver  the  goods,  &c.  mall 

feAvii.ii.fcc.  cc  inquire  if  ftieriffs,  or  any  other,  have  let  oiit  by  replevin 

**  prifoners  not  replevifable^  or  have  offended  in  any  thing 
^^  contrary  to  the  form  of  the  faid  ftatute  of  Weftminfter  i« 
*<  and  whom  they  fliall  find  guilty  they  fliall  chaften  and 
*^  punifli  in  all  things,  According  to  the  form  of  the  faid 
«  ftatute." 

Si^.  10*  And  it  is  farther  enaded  by  4  Edw.  3.  c.  X. 
*^  That  at  the  timr  of  the  aflignment  of  keepers  of  the  peaces 
<*  mention  fliall  be  made^  That  fuch  as  (ball  be  indi£bd»  or 

^^  taken 


%  lAft.  199*        ••  twclvepencc,  if  they  were  not  ^Krcuied 

•♦  aforetime,  or  accufed  of  leceipt  of  r! 
^^  comifiandmenty  or  force,  or  of  aid  in  fe 
**  of  fome  other  trefpafs,  for  which  ooe 
**  or  member,  and  a  man  approved  by  a 
<*  of  the  prover  (if  he  be  no  common  thie 
**  be  henceforth  let  out  by  fufHcient  furec 
<*  will  be  anfwerable^  and  that  without 
♦*  goods." 

For  the  better  expofition  hereof,  I  (hall  < 
That  part  of  the  preamble  which  declares, 
always  been  agreed  not  to  be  replevi 
of  the  purview  which  (hews  what  oth( 
be  replevifabie ;  and,  That  which  Ihews  w 
replevifable* 

a  Rale  1x9 1»         Of  tbofe  who  by  the  preamble  are  dech 
>S^«  \ften  agreed  to  be  irreplevifable,  there  are  fou 

who  are  taken  for  the  death  of  a  aian.- 
taken  by  the  commandment  of  the  king.- 
taken  by  the  commandment  of  the  juftices.- 
taken  for  the  foreft. 

S^^»  33*     As  to  the  SrR  of  thefe  particu 

9ble  that  the  ftatute  declares  generally,  Th^ 

for  the  death  of  a  man  have  always  been  t 

9  Ha!*  f9$0      vifable,  without  making  any  diflin^ion  betw 

aloft.  18  •        ^^  j^  malicious,  and  that  which  happens  by  t 

felf'defence;  And  it  is  further  to  be  obferve 
of  Gtocefter,  c.  g.  provides,  •*  That  where  2 
^*  by  misfortune,  or  in  his  defence,  or  in  othe 
%  Inft.  jTf.  c«  felony,  he  iball  be  put  In  prifon  till  the  n 
?«f  Reg.  7T«  "  juftices  in  eyre,  or  juftices  afTigncd  to  the  g 
F.  N.  B.  66.  And  agreeably  hereto  we  find.  That  all  perfor 
(h)  15  Bd.  3.  are  taken  for  the  death  of  a  man,  are  exccpte 
41  AflSse  pi,  14,  (^)  ^'  homine  rephgiando  :  And  that  even  the  f 
j7  Afttepi.  12.  Which  are  not  retrained  by  thefe  flatutes,  hav 
'atiT'Ia**  *^'  ^^"*"^"'  ^f  bailing  perfons  imprifoned  for  any 
44  £d.\  38.  >"  ^"^^  fpecial  cafes  as  fliall  be  fet  forth  mc 
ai  Ed.  4,  71.      following  part  of  this  chapter. 

SiSi.  34.  Alfo  itfeems  agreed,  Thatjufil 
have  power  at  this  day  to  bail  a  man  arrefted 
cion  of  homicide,  cannot  bail  anyfuch  p^rfon  J 
or  even  excufable  homicide,  if  it  manifeftly  ap 
guilty  of  the  fad,  let  it  be  ever  fo  plain  that  i 
to  murder,  as  (hall  be  fbewn  moreaciargein  ti 
it)  Sta.  6j.       of  this  chapter  {c). 

Silf.  35.    And  it  is  cnafled  by  ?  Hen.  7,  c. 
f *  happen,  that  any  perfon  mmcdas prijicipal 
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meanor  done  in  tbcir  prcfcncc,  or  for  othei 
matters,  which  lie  rather  in  their  difcn 
dinary  power ;  and  it  feemSy  that  a  eor 
juftice,  without  (hewing  any  caufe  whatfi 
s  Roll  t%u        to  be  for  fome  fuch  matter ;  and  there  can 

perfon  under  fuch  a  coaunitmem  i^  r^pl 
Al^o  it  hath  been  holden,  '^hat  a  perfi 
bailable  upon  a  bahas  corpus :  But  how 
by  the  abfolute^ command  of  one  cour(,  a 
^all  be  more  fully  confidered  in  the 
chapter* 

Seff.  36.  As  to  the  fourth  particular, 
thofe  who  are  imprifoned  for  the  foreit, 
(s)  Reg.  77*  out  of  the  writ  (a)  of  homim  repligiando  \ 
thl^iink^  fxccptioh  h  to  be  underftood  as  well  of 
%l\.  °  *^  iubjeds,  {b)  as  of  thofe  in  the  hands  of  t 
(0  Ref.  |o.       that  it  is  to  be  underftood  ftri^ly  of  pr 

piowifn'  iV;  "*^«  ^°  ^^  cktchded  (0  by  equity  to  chafcj 
(^}9H.j.  1^  imprifonoients  for  onences  in  forefts,  t 
A  16.  mitigated  by  latef  ftatutes;  for  it  is  reci 

iomionr/ •  **  ^^^^  ^'^*''  pcrfons  had  been  undone 
called,  ordinatio  forc(ls,  &c«  againft  the  form  of  the  gr 
rowitet  foreft,  and  againft  the  declaration  (/)  ma 

by  which  he  granted,  That  trefpafles 
vert  and  venifon,  ftiould  be  prefented 
before  the  forefters,'  &c.  and  that  fuch  | 
tore  fuch  forefters,  &c.  (hould  by  the 
.  other  dlfcreet  and  lawful  men,  &c.  by 
all  the  faid  minifters,  be  folemnly  wricte 
enfealed:  And  that  if  any  i'ndi^ment  i 
manner  made,  that  the  fame  (hould  be  v 
it  is  ordained,  *'  That  from  thenceforth 
^*  nor  imprifoned  foir  vert  or  venifon,  1 
•*  ibe  mantteTy  or  elfe  indiAed  after  the 
**  And  then  the  chief  warden  (hall  let  h 
**  eyre  of  the  foreft,  without' any  thin{ 
^*  ance.     And  if  the  faid  wardeti  will  n 
y^'?;^;^^^  '*  »  if)  writ  out  of  the  chancery,  &c.  to 

<«  ^yre.  And  tf  the  warden  (ball  i)ot  ob< 
tr)  r.  N.  B.  67,  ««  tifF(hall  have  a  [g)  writ  to  the  ffieriff 
Reiitcr  £•.       41  j^jn  \iticnt  the  king,  at  a  ccrtairi  da] 

**  (the  verders  being  called  to  him)  (ha 
*'  taken,  by  good  mainprife,  in  the  pr 
^*  and  (hall  deliver  the  names  of  th< 
••  fame  verders,  \o  ahfwer  in  the  cyi 
«'  &c."  And  it  is  farther  en^ded,  by  7 
V  no  man  (hall  be  imprifoned'  bjr  any  of 
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Alfo  23  Hen.  6*  c.  ip.  which  ordair 
let  out  of  prifon  per(bn$  in  their  cufto< 
in  perfooal  a<9ioas,  or  on  indidment 
fiiretiest  &c.  exprefsly  excepts  <*  Al 
**  ward  by  condemnation,  execucioi 
cannot  be  but  reabnable  to  iatenc 
Wefiminfter  i.  put  the  caies  of  perl 
municate  as  examples  only;  mean 
That  all  other  perfons  under  the  lil 
in  like  manner  irreplevifiible :  Yet  it 
of  king's  bench  may,  in  their  difcret 
bail  a  perfon  upon  an  outlawry  of 
pleads  that  be  is  not  of  (he  fame  li 
fame  perfon  with  him  that  was  out! 
other  ^rror  in  the  proceedings.  A"* 
of  king's  bench,  or  juftices  of  gaol-d 
fon  convified  of  man-flaughter,  or, 
felony,  for  which  he  afterwards  gets 
(d)  there  feen^s  to  be  no  doubt  at  tl 
atfo  bail  any  perfon  who  is  guilty  b 
felf  defence,  or  by  mifadyenture.  A 
perfon  appear  to  be  imprifoned  for  s 
caufe  of  which  the  fpiritual  court  b 
be  delivered  either  upon  a  habeas  corf 
perfeding  thp  writ  of  ixcQmnmHicatQ  i 

Secondly,  Of  thofe  who  are  un< 
guilt,  and  in  that  refpeft  are  exclude 
benefit  of  a  replevin^  there  arc  fevera 

fivAt.  i#T,  loa.       ^^'  4*»    ^'''*»  ^?A  «'*'  ^^*  '^ 
canhew  79.    '  tber  the  mainer,  that  is,  with  the 

%  ji»A.  1S8.        ibeir  hands}t  and  by  parity  of  rcafon] 
: S;{: ,';]:?$  »y  upon* hue .nd  cry. 

Siif.  41.  Secondly,  Thcfe  who  I 
aixl  by  the  fame  reafon  thofe  who  hd 
which  the  law  prefumes  that  no  ino^ 
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Si£l,  43*  Thirdly,  Thcjiwho  an 
gularly  are  not  bailable,  becaufe  the 
own  guilt,  induces  a  ftrofig  prefump 
atcufes  of  the  fame  crime  of  whi^ 
yet  by  the  exprefs  words  of  the  ftatil 
*^  by  an  approver  be  of  good  reputa' 
**  in  the  life  of  the  approver;  ai^ 
*'  felon,  he  may  be  bailed  after  hij 
reafon,  he  may  alfo  be  bailed,  if  tl) 
pcaly  or  be  van(]uilhed,  (/)  unlels  \ 
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Of  thofe  wko  are  excluded  by  the 
from  the  benefit  of  a  replevin^  in  re 
the  crime  alleged  againft  them,  there 
!ivho  are  taken  for  arfon.  2.  TboA 
money.  3.  Thofe  who  are  taken  fc 
4*  Thofe  who  are  taken  for  treafoj 
Mihfelf. 

Self^  46.     And  ali  fuch  perfons 
be  irreplevifable,  it  feems  clear,  T 
delivered  out  of  prifon  by  the  (her; 
faid  writ  of  homing  rtphgianib^  or  v 
at  large  be  accufed  before  a  (henfF, 
of  theie,   or  of  any  other  of  the 
.     ivhich  always  have  been  agreed 
homicide,  &c«  it  feems  by  00  mea 
words  or  intention  of  the  ftatute, 
keep  him  in  prifon  till  he  be  deliv 
but  in  fuch  a  cafe  it  feems  to  be  m 
furety  of  him  to  appear  in  a  prop^ 
cufation ;  for  it  feems  excren^ely 
iirft  principles  of  the  law,  which 
the  liberty  of  the  fubjed,  to  put  a 
depriving  a  man  of  his  liberty  upo 
Itrime,  be  it  never  fo  weakly  grc 
|he  flatute,    declaring  perfons   t( 
primes,  feem  clearly  applicable  t 
a£lual  imprifonment,  and  not  Xo  tl 
for  that  none  can  be  properly  fai 
V^ho,  being  adually  imprifoned, 
delivered  pyt  of  cuflody }  from  wl 
|iot  imprifoped  are  not  within  the 
f^x  from  obligipg  a  IherifF  to  iinpr 
tion  whatfoever  of  fuch  crimes,  1 
as  any  other  perfon,  to  an  a£lion 
^oes  it  without  a  reafonahtc  grou 
^cwn  in  the  chapters  concerning 
^ftually  under  an  arreft,  either  p! 
fon,  for  any  of  the  above- mentioi 
the  exprefs  wofds  of  the  ftatute, 
him ;  and  it  feems,  that  at  the  c 
fafely  detained  the  party  fo  arrefl 
bis  legal  deliverance,  and   that  t 
remedy  but   by  indidment    or 
^gainft  thofe  who  arrefted   and  d 
a  groundlefs  fufpictpn.     But  ho^ 
^e  altered  in  this  point,  by  the 
pf  IherifiFs  receiving  np  pcrfon 
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iit  a  court-Ieet^  it  bath  been  uHia 
though  they  be  not  within  the  ftati 
great  regard  to  the  rules  prefcribi 
liberty  in  relation  to  <fuch  crimes, 
fuch  rpecial  reafofis,  and  \h  fuch  ' 
forth  more  At  large  in  the  followin{ 
noiwithftandiiig  the  ftatute  feems  g 
of  a  replevin  to  all  thofe  who  a 
without  any  limitation ;  yet  it  hat 
intend  only,  that  fuch  perfons  indi 
are  of  a  good  reputation,  fliall  b< 
if  there  be  ftrong  prefuooptions  ' 
they  ought  not  to  be  bailed  j  but  t 
left  to  difcretion. 

&/?.  49.  Secondly,  Thofe  w 
fufpicion,  are  likewife  declared  by 
Yet,  notwitbftanding  the  words 
been  taken  to  be  the  mtent  of  th< 
prifoned  ought  to  beof  a  good  rep 
That  the  ilatute^means  only  fuch 
crimes  not  exprefsly  excepted  by 
^in  i '  and  therefore  that  this  brai 
imprifoned  for  the  treafons  menti 
hoxpicide,  but  only  to  thofe  1 
burglary,  and  fuch  like  felonies, 

SiSI.  50.  Thirdly,  Thofe  y^ 
larceny,  which  does  not  amoun 
are  alfo  declared  by  the  ftatute 
<*  have  not  been  accufed  of  fom 
it. feems  to  be  agreed.  That  ther 
fpas  be  of  good  reputation  ;  yet 
whole  ftatute,  if  fuch  perfons  I 
confefs  the  fa<3,  &c*  or  their 
'  isanifeft,  it  feems  that  they  01 
.  there  be  any  colour  or  probabili 
moft  agreeable  to  the  intention  < 

Self.  51.  Foutthly,  Perfon 
which  a  man  ought  not  to  lof 
by  the  (tatute  to  be  replevtfabl 
this  claufe  is  reftrained  by  th; 
That  perfons  taken  for  open  ai 
replevied,  as  hath  been  more  ft 

Ssa.  5a.    Fifthly,   The  a| 
'  expref&ly  declared  to  be  bailabl< 
.  vnlefs  he  be  a  notorious  fielon. 
« ihewPf  Sc£t.  43*  ia  what  ca 
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•lit  a  court-Ieet^  it  bath  been  uflial 
though  they  be  not  within  the  fiatutc 
great  regard  to  the  rules  prefer i  bed 
liberty  in  relation  to  .fuch  crimes,  an 
fuch  fpecial  reafofis,  and  in  fuch  fpei 
forth  more  at  large  in  the  following  pt 
notwithftanding  the  ftatute  fccms  genet 
of  a  replevin  to  all  thofe  who  are  jj 
without  any  limitation ;  yet  it  hath  b< 
intend  only,  that  fuch  perfons  indiiSed 
are  of  a  good  reputation,  ihall  be  rcpi 
if  thefe  be  ftrong  prefumptiona  of  th( 
they  ought  not  to  be  bailed  j  bttt  this  is 
left  to  difcretion. 

Si^»  49^.  Secondly,  Thofe  who  are 
fufpicion,  are  likewife  declared  by  the  fta 
Yet,  nntwithftanding  the  words  are  gt 
been  taken  to  be  the  intent  of  them,  Ti 
prifoned  ought  to  be-of  a  good  reputation, 
That  the  fiatute^means  only  facb  perfons 
crimes  not  exprefsly  excepted  by  it  from  i 
If  in  ',  >  and  therefore  that  this  branch  canr 
imprifoned  for  the  treafons  mentioned  in  i 
hoxpicide,  -but  only  to  thofe  taken  k 
burglary,  and  fuch  like  felonies,  &c« 

Stdl.  50.  Thirdly,  Thofe  who  are  i 
larceny,  which  does  not  amount  to  above 
are  alfo  declared  by  the  fiatute  to  be  rej 
**  have  not  been  accufed  of  fome  other  laj 
it  feems  to  be  agreed.  That  there  is  no  nee 
fpns  be  of  good  reputation ;  yet  upon  the 
whole  ftatute,  if  fuch  perfons  be  taken  w 
confefs  the  fa£l,  &c»  or  their  aime  be  c 
'  iB^nifeft,  it  feems  that  they  ought  not  to 
,  there  be  any  colour  or  probability  for  their  I 
moft  agreeable  to  the  intention  of  the  ilatute 

SiSf.  5f.  Fourthly,  Perfons  accufed  of 
which  a  man  ought  not  to  lofe  life  ormefT 
by  theitatute  to  be  repievifable ;  yetperbap 
this  claufe  is  reftrained  by  that  other  clau/ 
That  perfons  taken  for  open  and  maoiftftofi 
replevied,  as  hath  been  more  fully  fhewn,  Se< 

Se^.  5a*    Fifthly,   The  appellee  of  an 
'  cxpreffily  declared  to  be  bailable  after  the  dath 
«  vnlefs  he  be  a  notorious  felon.   Butbaving  air 
^  ihev^iit  Sc£t«  43.  lA  what  calsi  fuch  aa  app 
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fciices  of  an  enormous  nature  thej 
lilce  privilege:  And  therefore  lince 
ftatute  concerning  the  replevifing  af 
rtceive  the  above-pnentigned  limitati 
be  of  a  good  reputation,  and  dlfe  to 
ment,  if  ilie  principal  be  attainted  ; 
reafonable  to  admit  this  farther  reftrj^ 
not  notorious  ?  Which  fdtms  adfhfttf 
of  the  ether  claufes  of  the  ftatute,  wh 
general  Words  ais  thaf  relating  to'  acce 
,  ieems  at  this  day  to  b*e  put  beyond  all 

c.  a.  f.  21.  By  which  it  ii  recited,  ^' 
fons  charged  with   petit  tr^afohy  6r 
thereunto,  are  cofnniitted  ofi   fuTpicioh 
are  bailable  6r  notj  according  as  th^ 
out   that  fufpitioh,    are   more  or  }tfi 
thereupon  it  is  enaded,  '^  That  no  p 
*^  be  removed  or  bailed  by  ^irfue  of  tha 
**  than  ht  might  before."    From,  wbii 
follow.    That  wherfe  there  are  ftfong 
igainft  a  perfon  (b  charged^  be  neither  \ 
ftatute,  oor  is  nbw  Bailable  by  vfrtue  of  i 

As  to  the  fecond  poirit»  'viL.  In  What 
by  a  juftice  of  peac^,  I  fliall  endei 
far  it  is  grantable  by  conftrudlion  df  the 
fion,  which  gives  jufticei  of  peac6  a  jui 
crimes,  without  faying  any  thihg  tonet 
granting  bail ;  ancf.  How  far  it  is  g: 
tuies  fi  ecially  relating  to  the  power  of  gn 

Se^.  54.     As  to  the  firtt  point  ii  fee 
juftices  of  peace  have  jurifdi^lion  of  a  crim< 
perfon  ind idled  before  them  of  fuch  crime, 
8amttixy  105.    fiances  for  which  other  courts  may  Bail  th 
106.  before  them  ;  for  that  it  feems  to  be  a  good 

Slupri  *        '^  ^^^  ^?  ^"y  perfoms  are  judges  of  any  crfiti 
Lamb/347, 14$.  power  of  bailing  a  perfon  !ndi£ted  before  il 

And,  upon  this  ground,  it  feems  clciir,  Tl 

of  peace,  whereof  one  is  of  the^^rsm,  mij 

bail  perfons  indifled  befort  the  fellions  of  jdi 

that  any  two  fuch  juflices  may  hear  and  dec 

ftfYfeetfae         mcnt.     (a)  Alfo  it  hith  been  hoHcn,  That 

Wictaboft        peace  hath  the  like  power  in  relation  to  p< 

ci»ed.  becaufe  every  foch  juflice,  being  a  judge  of  ( 

Crpmptot  19%   ^Q  determrne  the  offence,  feems  confcqucnrfy 

hunkaJryiQ$»     tionary  power  of  judging  whether  it  be  bail 

mitring  the  party  to  bail.    And  this  feems  to  I 
itatutc  of  I  Hick.  3.  c.  3,  which  giving  ofli 
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**  mainprize,  do  certify  the  fame  at  t 
*'  of  the  peace,  or  the  next  general  g 
*'  gaol>  in  every  fucti  county,  city,  ( 
**  after  any  fuch  bail  or  mainpriie  fo  i 
**  to  ibe  king  for  every  default  thercu] 
"  that  the  aforefaid  aB,  giving  auth 
"  premiflcs,  to  any  juflice  of  the  pea< 
*'  behalf  utterly  void,  and  of  none  cfl 
Stil.  57.  And  it  is  recited  by  i  k 
"  That  iince  the  faid  flatute  of  3 
peace,  in  the  name  of  himfelf,  and 
his  companion,  not  making  the  fai 
unto  the  cafe  wherefore  the  prifonc 
oftentimes  by  finifler  labour  and  : 
greatell  and  nntableft  offenders,  fuel 
by  ihe  laws  of  this  realm ;  and  yet  the 
tiong  in  that  behalf,  had  figniiied  the 
fion  to  be  only  for  fuTpicion  of  feloi 
fenders  had  and  did  daily  efcape  puni! 
upon  it  ia  ctiadlfld,  *'  That  from  th 
"  next  coming,  no  Juflice  or  jufttces 
**  or  mainprizc  any  fuch  perfon  or  { 
**  fence  or  ofiences*  by  them  or  an 
**  declared  not  to  be  replevifed,  or  be 
*'  or  bailed  by  the  above-mentioned  1 
Se/l.  58.  And  it  is  further  ena^ 
•'  perfon  or  perfons  arreOed  for  m 
*'  lufpicion  of  manflaughrer  or  felo 
**  law,  (hall  not  be  let  10  bail  or  Tr>a 
**  peace,  if  it  be  not  in  open  fefli 
■•  juQices  of  peace  at  the  leaft,  m 
**  querum,  and  the  fame  jullices  to 
*'  time  of  the  faid  bailment  or  matn 
*'  maitiprizc  they  Ihail  certify  in  * 
*'  with  their  own  hands,  at  the  ne: 
"  be  holdrn  within  the  county  when 
•'  ILall  be  arrcfled  or  fufpei5icd." 

Se£f,  ^9.  And  it  is  farther  ena 
*'  faid  jullicrs,  or  one  of  thein,  be 
■*  any  fuch  prifoner  is  brought  be 
•'  flaughier  or  felony,  before  any  bi 
"  take  the  examination  of  the  f^aid 
*'  of  them  that  bring  him,  of  tl 
*'  thereof,  and  the  lame,  or  as 
".  mateiiil  to  prove  the  felony,  (1 
**  they  make  the  fame  bailment  ;  w 
"  gethir  wiih  the  faid  bailment,  tt 
**  a:  rl'.e  ncyr  (leneral  gaol-delivery 
'*  limits  of  thfir  conmiffion," 
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of  If.  whidi  he  cannot  be  till  tt  ccme 
inJidment;  and  the  Hatuioabovc-mei 
to  the  power  of  juCiices  of  peace,  in 
require  the  conufince  of  two  juHiccs. 

Sia.  6j.     Secondly,  That  jufticcs 
to  bail    any   perfon   not   replevifable  \ 
.H.fcM!.         ftatuieof  Wenminftcr  i.  c.  15.  fio,i 
'»'  "*"'  low,  'ITiat  a  perfon  under  the  afl^al  ■ 

any  other  maj^ilirate,  or  even  of  a  prii 
declared  to  be  irreplevi fable  by  that 
the  king's  perfon,  ^ifon,  &c.  cannot 
prifonment  by  the  bailment  of  any  jt 
perfon  at  large  be  only  accufed  of  ar 
fufpicioR,  before  a  juftice  of  peice, 
ought  not  to  commit  him,  but  to  tab 
be^e'd  proper  court,  as  haih  been 
lion  to  the  flieriff,  feflion  4.6.  Ar 
mentioned  Aatute  of  i  &  a  Ph.  at 
mentions  the  bailing  of  perfons  foi 
for  other  felonies,  there  can  be  no 
ViJefjp.  <  jj,  peace  may,  by  force  thereiaf,  fafely  ' 
S«.  on  a  flight    fufpicion  of  a  fad,  cl 

higher  an  c^ence  than  manllaughte: 
pear  to  amount  to  no  mote  than  ho 
in  felf-dc fence.  Yet  it  feems  to  be 
muft,  at  their  peril,  take  care 
amounted  not  to  murder;  and  thi 
ba  1  any  perfon  who  m^nifeflly  apf 
any  of  the  homicides  above  mentio 
fellion,  ur  the  notoriety  of  the  faff 
mentioned  ftatute  of  Weftminfte 
pattern  prefcribed  by  i  &  2  Ph.  an 
jufiices  of  peace  in  relation  to  bail 
Tons  from  the  benefit  of  it  which  -. 
feft  Dfreiices  |  but  alfo  becaufe  th< 
is  expiefs.  That  all  perfons  wh< 
nifadventure  or  in  fclf-defence,  { 
nratt  coming  of  ihejuAices  itiner 

Stn.  64.  Thirdly,  That  the 
is  to  Qi(!w  in  what  manner  perfoi 
of  peiice,  and  not  10  declare  v 
them ;  in  relation  to  which  t 
Itatuie 'of  Wcftminfler  i.  are  { 
which  extending  only  to  critnir 
ordinary  way  by  indidiment  be 
power  to  bail  perfons  taken  on 
contempts  to  fuperior  courts,   as 
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n  ftru£lfoi)  of  all  Oai^^ 


chancery.    And  therefore  by  a  reafoiuble «■   -..   uaiton  0.114. 

tneJe  iiarutes,  jultices  of  peace  hiVC  no  power    in  any  fuch  cafes   Crompton  is*, 
to  admit  any  perfun  to  bail.  Suuim.ry  ,05, 


abl 
/et 


2  85. 


-S"/.-?.  65.    As  to  the  third  point,  v^.  Wlierc  bail  19  gtant-   (^)  Crom.  154. 
le  by  the  jufticcs  of  gaol-delivcrv.      It  fcccrus    to  be  clearly   *  "'''*^  "9» 
tied  [a)  at  this  day,  1  hat  fuch  jufticcs  may    bail  any  perfon   su'ti'raary  ,01 
conv/itej   before   them    of  homicide   by    mi  fiacf  venture,  or  in    104.  loy. 
iWf.defrncc,  the  beuer  to  enable  him  to  purchiafe  his  pardon.   0,1^^'''"- 3^1. 
And  \(  d  perfon  convicled  of  manflaughter  before   fuch  jufticci,   p.  N.VaVo!' 
pufchafe  his  panjon,    it   feems,  that  they    may   (^)  bail   him,    S.  p.  c.  15,  ig, 
tven  after  their  fefliona  is  determined,  till  the     nojct  feflions  of  ^^^^  *5  to. 
gaol-delivery,  that  he  may  come  in  then  and  plead    his  pardon,  5.  ?."  c.  74. 
ior  that  the  power  of  fuch  juftices  feems  {c)   10  cominu^  for  F.  c  rone  3*54, 
fuch  pu'pofcs  after  their  feflions.     Alfo  [d)  if  a.    man    be  con-   ?;/p'"^'  '• 
via-.dof  manflajtrhfer  before  fuch  jull ices,  againft:  plain  evi-    B.MlTp.^P' 
dence,  it  is  faid  that  they  may  bail  him  till  the  ncjct  feflions  of  Summary  loij 
gaol  delivery,   in  order  to  purchafc  his   pardon    in    the  mean   (O  Vwc  lop.  c, 
im.e.     Butitftcms,  (e)  That  juftices  of  peace  haie    no  power  {d)CroZ'j^. 
lobail  aman  inany  ol  thcfccafcs.becaufethey  arc  tied  up  for  the  (0  Summary 
ni -ft    part   to  the  rules   prefcribed    by    the   above-mentioned    J/:** '^5- 
fbtute  of  Weftminfter  r.     But  this  ftatute  not  (/-)    extending   63.' Co^;  ^'^' 
to  juftices  of  gaol-delivery,  feems  to  leave  them  a  difcretionary   Dalton  c.'tj^. 
power  m   rhofe  cafes  wherein  it  reftrains   the  flieri/F  from   ad-    (/)*rnft.  185. 
mitting  pcrfons  to  bail.     And  therefore  if  a  defendant    in  an 
appeal  of  death,  plead  an  excommunication  indifabi/iry   of  the 
plaintiff,  it  feems  to  be  holden   by  Staundford,   (g)   T^h^^t  fuch 
julHces  may  bail  the  defendant  from  day  to  day,  till  rhc  piaintifF  ^'  ^'  ^'  ^'  ^*< 
ihall  be  aafoivcd,  for  that  otherwife  the  defendant  might  lie  in 
prift.n  for  ever,   without  any  opportunity  of  coming     to    his       * 
trial.     Bat  it  i$  obfervable,    I'hat  the  bogles  (/>)  which  are  cited 
/ur  the  maintenance  of  this  opinion,  fpealc  only  of  an  appeal   f  ^  ^- ^"'"P* 
of  robbery  :  Yet  if  juftices  of  gaol-del.very  have  fuch    power   3  A.^.e  ,.. 
of  ba.hngperfons  in  the  cafe  of  death,  on  the  circ.jmaances   ^^'^•=^<*  «». 
above  mentioned,  as  it  feems  agreed   in  the  cafes  above-cired 
that  they  have,  j  do  not  f^nd  anv  reaf  ,n  why  they  may  nor     a« 
well  upon  other  fuch  like  circumftai.ces,   bail   perfons  indi<!?ed 
or  appealed  before  them  of  any  other  crime,  in  fuch  manner  a 
the  court  of  kmg's  bench  may  do,  as  ihall  be  more  fully  ftcwn 
unJer  the  next  point.  ^  ^ 

As    TO   the  fourth  point,  .;/^.  Where  bail  is  grantaSle  f 

I      '^Y.     It^'  »tgrantable  by  the  court  of  kin.^    ben  k' 
Secondly,  Where  by  the  other  courts  of  WeftminJerl'    ^^ 

A'  to  the  firft  of  thefe  points  Khali  confiJer.  Firft    ^'m 
ba.   «  grantaWe  by  the  court  of  kmg's  bench    L,       7  '"'"^ 
pnronea  by  chc  .„g,  rpcciaUc.L,  or  b^  tlVoCoVrs 

^    '  piivy 
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privy  council.  Secondly,  Where  i 
cither  houfe  of  parliament.  Third 
mitted  by  ihe  court  of  chanceiy. 
committed  by  an  infciior  court  of  k 
one  exprefsly  excludtd  by  the  at 
Wcflminfter  i,  c.  15.  from  the  con 
by  the  fberilK 

Sia.  66,     As  to  the  iirft  of  the 

bail  is  grantabic  by  the  court  of  Itii 

prifoned  by  the  king's  fpecial  comt 

the   privy    council.     I    do   not  find 

commitment   by  the   privy  council   I 

crime  for  whichjhe  party  hath  been 

I  Buirow  460.     alwayi  admitted  him  to  bail,  on 

l^w'™"*'    *'''^'''  '"  d'fcretion,  it  will  grint  bj 

{t)  I  Uon.  10,  {h)  And  wherever  it  has  appeared,  t1 

'irV""         prifoned   by  colour  of  an   ufurpcd  a 

V  iik«i'''(itV'     derived  from  any  patent  whitfoever, 

U)%jH.h  ,1.  that  the  f aid  court  hath  always  difc 

1  And.  igg.       prifoned,  without  bail.     But  there 

15*  »i9^**        opinions,  {c)  That  perfons  c 

<rn.  Ma.E}f.    of  the  king,  or  of  hii  privy  co 

I  An*.  158.       other  caufe  of  the  commitment, 

(neniionihe       whatfoevcr,  without  fome  i 

habtit  corpui      fuch  bailment,  by  letter  from   the  p 

l'rT"**'°'"  And  a  diftinflion  (i/)  waj  taken  by 

f^I  t Ltoa.*  70,    '*'*nt  by  one  of  the  privy  council, 

f*  whole  body  {  and  that  the  former  ■ 

fome  other  caufe  of  the  commiim 

of  the  perfoD  who  made  it ;  but  that 

Si£t.  67,     Put    this   matter   cam 

folcmnly  debated   in   the   famous   c 

^__^^  and  other*,  who  being  imprifoned  b 

ioiiir>ad*Ru&.  council,  about  the  thiid  year  of  the 

uoTih'Kol.         Firft,  moved  the  court  of  king's   be 

■♦i  .*«•  „pn,j  t\\t\Thabrat  co'ptis;  whereupon 

were  detained  in  the  prifon  of  the 

ntand  of  the  king,  Tignified  to  the 

f  jme  of  the  members  of  the  prity  < 

no  other  caufe   of  the  imprifonmer 

fpecial  command  :  And   it  was  fttor 

the  prifoners,  That  fuch  imprifonm 

^ligna  Chart!,  c.  a?,  which   pio\ 

*■  fliall  betaken  or  imprifoned,  and 

1'  upon  him,  nor  condemn  him,  b 

«•  peers,  or  the   law  1^  the  land ; 

y)»sW.n«  other  ftatutet  (/)  made  in  affitma 

*'  [':  \  J-       which  it  i»  oidained,  •*  That  no  n 
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«•  don,  or  fuggcftion,  made  to  the  king  or  to  his  counoil^ 
-  unlefsitbeby  mdiament  or  prcreiitmcnt,  or  by  procefs    \yy 
•«  oriinal  writ;  and  thu  no  inan  (ball   be  impnloncd      &ccr. 
«  without  being  brought  to  an(wer  by  due  process  of   lax^  5 
"  nor  be  put  to^anfwcr  without  prcknimcnt  before  juttices,     cz>r 
«  matter  of  record,  or  by  due   procels,  and    writ  original  •** 
And  it  was  argued,  That  the  liberty  of  the  fuhjea  wouia    be 
precarious,  and  lie  at  the  king's  rr.ercy,  if  perfons  who  happcrm 
to  incur  his  difplcafurc,  for  what  perhaps  the  law  cfteems     no 
crime,  fljonld  by  means  of  fuch  a  commitment  be  liable  to    l3« 
for  ever  imprifoned,  without  any  poflibiliiy    of  redrefs  5      ^n<t 
that  it  fcems  inconliftcnt  with  natural  juftice  to  expofe  a     rx^^r^ 
to  fofeverc  a  punifliment  for  a  fuppofed   crime,    alleged  ag.a.i  n  ft 
bim,  without  giving  him  an  opporrunity  of  clearing   hin-^  r^lf 
^y  a  lawful  trial.     And  it  was  farther  urged.  That  accord  i  n^ 
<o  the  opinion  of  Sir  John  Markham,  in  the  time  oF     Icing 
Edward  ih?  Fourth,  the  king  could  not  fo  much  as  arreft  a    nn  an 
upon  fufpicJon  of  treafon  or  felony,  as  any  of  his  fubjeas  m  ^a.y   . 
^or  fhat  if  the  king  (hould  do  wrong,  the  party  could  hav^       ,^q 
2^^ion  againft  him.     Alfo  it  was  infifted.  That  the  prear^r^l^ie 
of   the  flatute  of   W^ftminfter    I.    c.      5.     which    dec  1 
"  That  perfons  imprifoned  by  the  king's  command  hav 
''ways  been  taken  to  be  irreplevifable  ;"  muft   be   inte 
only  of  a  replevin  bv  the  common   writ  de  homing  reple^^\ 
^'^y^^^fhfLx'x'Sexoffioo  without  writ,  for  that  it  fpeaks 
of  a  replevin   by  fheriffs  and  others  i  and  therefore  ftiall    r^^^ 
taken  to  extend  to  fupcrior  courts.     And  it  was  never  tho  ^  ^  | 
tr.at  the  court  of  king  s  bench  was  reftraincd  by  it  from    b^^^  i  | - 
peronsimprifo^ed  for  homicide;  and   yet  all  fuch  arc  ocjvi 
declared  by  x\^z  ftatute  to  be  irreplevifable.     Many  precc^ci 
Av^  alleged,  whereby  ic  appeared.  That  perfons    , 
n'««edby  the  kinji^s  fpccial  command  had  been  difcharged 
wnts  of  ^,^^^  ..;p.,. 

^''':  ^^-      But  on  the  other  fide  it  was  argued.  That    r.,    u 

commitment  could  not  reafonably  be  intended  to  be  again  Or  ^f  ^ 

purview  of   the   ftatutes  above^cited,    inafmuch    as    th^       /?<^ 

ihtuteof  VVellminfter  i.  c    15.  which  was   made  in   th^     J^*^ 

next  reign   after  that  in  which  the   ftatute  of  Magna   Ci^  J^^/ 

was  maae.    „  was  declared  to  be  a  fettled  and  undoubted  p^^^*"^* 

i  hat  pctfans  committed  by  the  command  of  the  king,    w  t^  -^  '^  ^> 

as  It  items  to  be  agreed,  is  to  be  underftood   of  the    lei  ^^^' 

^W  .    ^^"^^"^^  and  extrajudicial   command,  are  not    r^*^^'^ 

J^iable;  And  it  cannot  be  imagined  that,  fo  high  a  regard  fv^  ^^  c- 

bc  paid  10  fuch  a  commitment,  if  it  were  thought  to  be  il>    ^^^U 

and  contrary  to  Magna  Charia.     And   it  was  infiftcd^     -^i^^'t 

•omantmcnts  of  this   kind  have  often   been  allowed    b-,"^ 

courts  (fl)  of  juftice,  and  are  mentioned  bv  authors  (t)  Vv- 

^''tlJ^^ftoccthe  abovc-citcdftstutes,  v^ihout   my  t^^ ' 

objccUon  to  dwir  legality,    and  ^  depriving  the  pa 
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piiToncd  by  them  from  the  com 
rci>:i-viri.  And  it  wjs  alfo  llro 
ci.ien  fccret  caufcs  not  fit  to  be  d'l 
neeefTiry  for  the  fafety  of  the  ftatc 
Aances,  to  retrain  fame  perfons  fr 
time,  and  thit  the  k'lne,  who  is 
management  of  flate-aiFiiirs,  Oiall 
for  the  publick  guud;  and  that  it 
rouris  to  queftion  the  julliceof  I 
which  the  law  fcems  wholly  to  ha 
fuffer  a  fuggcnion  that  he  ahufea 
predion;  and  that  the  fubiedV  is  in 
prifonment  on  this  account,  for  th 
hath  always  ufed  a  difcreiinnary  pc 
as  wdl  as  all  others,  and  thfrefoK 
of  hardlhip,  m^y  admit  peifons  i 
bail  i  but  that  whcie  there  was  i 
cafe,  it. hath  been  the  general  col 
without  a  fpecial  oidcr  from  the 
from  the  examination  of  moft  o 
this  maiiiT.  And  therefore  in  th 
court  of  king's  bench  was  tinanii 
John  Corbet,  and  the  other  pcni 
kinji's  fjiecial  commanJ,  ai  Is  abo 
prima  /licit,  to  demand  the  benefit 
of  the  council,  and  theicforc  rema 
ft. SI.  eg.  But  this  matter  bcii 
parliament,  and  it  bein^  the  gene 
rcafon  why  thofc  gcmli'men  incurr 
their  refitfal  to  pay  the  loans,-  w 
demanded  of  them  without  fuffici 
evident,  That  if  there  were  no  < 
liberty  of  the  fjhjia  againll  fuch 
no  man  could  !>>.■  f^fi'  in  maintait 
parliament,  or  out  of  it,  againft  ; 
crown,  but  would  \y:  liable  to  a 
anil  that  tmdet  coiorr  of  law,  with 
the  !aw[  it  was  thought  neceflary 
the  famous  petition  ot  tight,  whicl 
bv  the  king,  wherein,  among  otht 
mons  complain  t<.  the  kinj,  "  T 
above  {n)  cited  ftatutcs  divers  fuh 
imprifondd,  without  any  caufe  flii 
deliverance  they  had  been  hroun 
cif  habiaf  (ot-put,  tliere  to  uncletg< 
fliould  order;  and  their  keepers 
caufes  of  their  detatjier,  no  cau 
that  they  were  detained  by  his 
figtiified  by  the  lords  of  ti»  privy 
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turned  back  to  feveral  pnfofl^  without  ^«»  ^^^JJ^'?^'',  ^J^^ 
any  thinjj  to  which  they  tni^ht  m^kc  anf^er  ;according  to  the 
law:  Andthcfcuponihcfaidbrdsandcommon^^    among  otner 

things,  humbly  pr.y,  That  no  freeman,  in  f  >^'Y  "'""''' 
as  is  before  mcmioncd,  be  imprifoncd,  or  dctai  nc^>  »c. 

^.^7.70.    And  it  fccms  to  have  been  genera  I /y  agreed,  fince  vJd.C.Cr. 
the  timeof  tbis  petition,  That  wherever  any  oonnmitment  by  f  7- 579^9 J. 
the  priyy  council  hath  not  expreffed,  with    forrie   convenient  ,^^       44. 
certainty,  the  crime  alleged  againll  the  party,     he  ought  to  be  Vidcf.ie.notei, 
haihd  upon  h'is  habeas  ccr pus,  .  .-t  r    i. 

5..'?.  71.    And  for  ihe  greater  fecurity  of  the    U  bcrty  of  the  See  Lord  Camb. 
fLbiea,  aeainft  commitments  by  the  command  af    the  king,  or  ^;p^„' ^.P^-"^ 
of 'his  privy  council,  it  is  farther  provided   and     enadted,  by   of  thi«  ftt- 
16  Car.  I.  c.  10.  f.  8.     '•  That  if  any  perfon   ffia/i  be  com-   tote.aitoitt 
"  milted,  rcftraincd  of  his  liberty,  or  fuffer  imprifonment  by   ^;;;;8;;^;;";^ 
*•  the  command  or  warrant  of  the  king's  majefty,    in    his  own   ffcretarice  of 
•'  cerfon,    or  by  the  command  or   warrant   of    the    council-   ftate  and  privjr 
"  board,   or  of  any  of  the  lords   or  others  of  his    rriajefty's  ^"^til^^X^ 
"  privy  council;  That  in  every  fuch  cafe,  every  fuch    pcrfon    „  suicTmU 
**  upon  demand  or  motion  to  the  judges  of  the  king,*s  bench   319. 
"  or  common  pleas,  in  open  court,  (hall  without  dcl^y^    upon 
•*  anv  pretence  whatfoevcr,  for  the  ordinary  fees    ufually  paid 
»*  for  the  fame,  have  forthwith  granted  utjto  him    a     »vrit  of 
"  h  J  heat  corpus,  to  be  directed  generally  unto  a/I    and    every 
*<  fhcriff,  gaoler,  minifter,  officer,  or  other   perfon    in    ^vhofe 
«••  ccftody  the  party  committed  or  retrained  fliall  be,    and  fuch 
**  fhcniF,  &€•  (hall,  at  the  return  of  the  faid  writ,    and  ac- 
«'  cording  to  the  command  thereof,  on  due  and  convenient 
*«  notice  thereof  given  unto  him,  ac  the  charge  of  the  party 
«'  vv ho  requires  or  procures  fuch  writ,  and  on  fecuriry  by  his  . 
•*  own  bond  given,  to  pay  the  charges  of  carrying    back  the 
<*  prifoner,  if  he  (hall  be  remanded  by  the  court,  &c.  w^h/ch 
*«  charges  (hall  be  ordered  by  the  court,  bring  or  caufe  to    be 
brought  the  body  of  the  party  before  the  judges  of  the  court, 
from  whence  the  fame  writ  (hall  ilTue,  in  open  court,   and 
fnall  then  likewife  certify  the  true  caufe  of  fuch  his  detainer 
»«  or    imprifonment,  and   thereupon   the  court  within    three 
«*  court-days  after  fuch  return  made  and  delivered  {a)  in  open 
«<  court  {ball  proceed  to  examine  and  determine  whether  the  ^l^ 
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*«  caufe  of  fuch  commitment,  appearing  upon  the  faid  return     iKcbJ 
•«  be  juftand  legal  or  not,  and  (hall  thereupon  do  what  to 


c    3*S' 
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-..'«,  wi  viiiiiicQ  \o  uc  uunc  vy  mny  juoge,  jultjcp 
r  other  perfon  aforementioned,  contrary  to  the  in  * 
»c  meaning  hereof,  That  then  fuch  perfon  fo  offending  (huU 
»«  forfeit  to  the  party  grieved,  his  treble  damages,  &c  ""* 

Set/.   7a.     But  it  is  provided,  par.  o.   "  That  the  r,h^, 
»i  recited  claufc  (hall  extend  gply  to  ttit  warrant  and  direcl 
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**  tiooi  of  the  council -bovd,  an 
*'  ftraintt,  and  imprironmenn  of  '• 
"  commanded  or  awarded,  by  ibe 
*'  CucceObn,  in  tbcir  own  pcribn 
*'  of  the  privy  council^  and  ever; 

St3,  73.  As  to  the  fecond  pa 
srantable  by  the  court  of  king's  b 
by  either  houfe  of  parliament,  Tl 
the  highed  regard  is  to  be  paid  to 
of  tboie  hollies,  and  that  when 
plainly  and  exprefily  appear,  it  Qi; 
within  their  jurjfdifiion,  itnd  agret 
ment,  and  the  rules  of  law  andjul 
ever  it  Hands  indifietcnt  upon  tl 
wherher  a  commitment  by  cither 
legal  or  not,  and  the  parliament 
precedent  that  the  prifor.er  hath 
king's  bench.  And  it  cannot 
boufes  would  be  ape  to  rctcnt  an 
might  Teem  to  carry  with  it  an 
honour,  as  unjullly  depriving  a  fu 
ting  him  under  a  neccOlty  of  den 
court)  by  unreafonably  icfuling  1 
furely  Qiall  never  be  intended,  wl 
pable  of  a  mote  favourable  conftri 
Lord  Shafcfbury'i  cafe,  who,  up 
king's  bench,  was  letuined  to  1 
houfe  of  lordi  for  his  high  cont 
houfe,  the  court  would  not  ta! 
sgainft  the  form  of  the  cotnmili 
neraj,  and  did  not  exprefs  the  r 
what  place  it  was  committed,  Stc. 
That  it  was  fuch  for  which  the  k 
•n  order^  and  no  other  court  Qis 
foim  they  ought  to  make  it,  Bu 
fubjed)  (hould  be  committed  by 
matter  manifellly  out  of  their  j) 
he  have  ?  I  anfwer.  That  it  cao 
law,  which  favours  nothing  mo'r 

1'eii,  Ibould  give  us  a  remedy 
:ing  himfeir,  appearing  to  be  ill* 
Iter  of  redrefs  againft  a  commh 
equally  appeatii^  to  he  unwarr 
which,  I  am  perfuadcd,  will  nc 
«ver  nicely  to  examine  it. 
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13.  Aftby  and  White,  8  Sl  Tr.  90.  Ld  Raymond  9^8,  that  cfj eir  ^dfJdicaiion  iitanfamount  to  a 
conviaitm  aad  cheir  commitmeac  equal  10  an  execuiioo,  and  th»t  •©  court  can  ^ifcharge  a  prifoner 
commuted  in  ciecutton  by  another  court,  Cro.Car.  i63.     tits    X^ordihip  waa  aciordingly  renaoded. 


a  B'ack,  755.  3  WiUon  188. 

5^*3.  74.    However  it  fecms  agreed.  That  a    pcrfon  com*  Skinner  ,6, 
mitted  for  a  contempt,  by  the  order  of  cither  houfe  of  parlia-  '^^'  5*^ 
ment,  may  bedifcharged  by  the  court  of  kings  bench  after  a 
diflblution  or  prorogation  of  the  parliament,  whetJi cr  he  were 
committed  during  the  feffions,  or  afterwards;  for    that  all  the 
orders  of  parliament  are  determined  by  a  diflblution*    or   proro« 
g3tion  ;  and  all  matters  before  either  houfe  muft  be  com  menced 
a-new  at  the  next  parliament,  except  only  in   the    csifc  of  a  '  '^**''  '7i« 
writ  of  error:  And  if  the  fubjcd  fliould  be  depriveJ     of  his  ,sld.*i!'r. 
liberty  till  the  next  parliament,  which  perhaps  may  not  meet  iLevinaidy, 
again  in  many  years,  no  one  could  fay  when  his  imprffbnment  'Modero  155, 
would  end,  *  '57» 

Se^.  75.    But  it  IS  holden  in  Shower's  Reports,  that  a  lord  showtn  m, 
committed  by  the  houfe  of  lords,  on  an  impeachment  of  treats 
Ton,  and  afterwards  pardoned,  cannot  be  difcharged    by    the 
court  of  king's  bench,  bccaufe  the  impeachment  being    in    a 
foperior  court,  the  pardon  muft  be  pleaded  there;   and    the 
commiiment  being  by  the  lords,  ihe  king's  bench  cannot  taJce 
conufance  of  it.    Yet  it  feems  to  have  been  taken  for  granted 
in  the  Lord  Stafford's  cafe.  That  the  court  of  king's    bench 
may,  in  their  difcrction,  bail  a  lord  upon  an  impeachment  of 
kiiih   treafon,  which  in  that  cafe  they  refufed  to  do,  not  as  a  i?, 
matter  out  of  their  power,  but  as  a  thing  which  they  v^rcre  not'  Sfe'wr"^  56. 
bound  to  do,  and  improper  on  confidcration  of  the  whole  cir-   '^*»  '6^. 


cumf^ances.  And  though  the  rcafons  above  cited  from  Shower's  f*''*'*^'^  '3^» 
Reports  fecro  proper  to  prove,  That  the  court  of  king's  bench  ^ViLw  505, 


of 
n   was 


cannot  difcharge  a  prifoner  from  any  impeachment  in  parlia*  '^^  ^*^ 
r^ent  whatfocvep  yet  they  feem  by  no  means  to  prove,  ihaf  ^*^'«'"*''     . 
they  cannot  bail  him.    But  it  is  obfervable.  That  it  doth  not  th^'cj^'r^---- 
ciearly  appear,  from  either  of  the  above-mentioned  renorfc    '  w  iTiv^-  *°' 
whether  any  parliament  were  fitting  at  the  times  of  the  mo^on    ^'^^  ''^^^T^^h^ 
for  fuch  difcharge  and  bailment,^r  not;  but  itrcrrS*  Z^n^^ 
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fitting,  nor  likely  foon  to  fie,  an( 
loni;  in  prifon  ;  becaufe,  in  fuch 
bailed,  he  might  be  perpetually  in 
out  any  opportunity  of  making  hii 

Si^.  76.     As  to  the  third  pai 
grantable  by  the  king's  bench,  to 
court  of  chancery,  little  is  faid  : 
reign  of  king  James  the  Firft,  at 
Coke  was  chief  juftice,  when  this 
gated,  and  occafioned  great  heats  t 
ieveral  perfons  committed   to  th 
were  bailed  by  the  court  df  king's 
the  generality  *of  the  form   of  th 
ihewing  the  time  of  the  commitm* 
the  command  of  the  lord  chancf  1! 
prifonment,  without   mentioning 
tioning  the  crime  in  (c)  genera) 
the  court  of  chancery,  withdut  i 
was,  or  at  what  time  committed  ; 
was  generally  committed  by  (he  c 
lor,  without  fetting  forth  any  cat 
to  have  been  bailed  upon  exami 
decree,  for  difobeying  whereof  li 
whereby  it  appeared  that  the  dec 
adjudged  at  the  common  law,  wh 
the   purport   of  the  (e)   ftatutes 
4  Hen*  4.  c.  23.  But  this  proc< 
lord  chancellor,  the  faid  Glanvi! 
by   him  for* the   fame  matter, 
an'other  baheas  corfust  bailed  the 
king's  bench  :  But  I  have  not  nr 
kind  of  late  years ;  and  how  fa 
proceedings  may  have  lelFened  th( 
mentioned,  may  deferve  to  be  c 
not  but  be  expefied,*  That  the 
higheft  regard  to  one  another's 
prefume.  That  they  are  agreeab 
appear,  or  the  cafe  be  very  partic 
may  perhaps  reafonably  induce 
to  make  exceptions  from  thofe 
mon  cafes  ufually  govern  their 
particular  may  be  faid  to  be  o{ 
would  be  neediefs  and  prefump 
examine.     But  as  to  the  cafe  i 
formerly  fo  much  litigatedf  coni 
relief  againft  a  judgment  at  law^ 
this  day,  that  the  chancery  mi 
againft  the  unequitable  ufe  of  fi 
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it  (lands  indifP*^  ^ 
toapomtnotrdmbkbyUwi  ^^^"^^"  j^f^er  a  ju^g«^^»^ 
whether  ihc  matter  examined  by  ^^**"^^^^' ivf  in  chancery, 
law,  be  of  fuch  a  nature  as  is  proper  for  reu  xirgQ^i        J"^ 


w 

2 


probable,  That  any  otber  courl  oi^^^  ^^ 
an  will  cauiy  prefume  that  it  is  not,  .^y^.        -^    jj. 
.ho  is  the  proper  judge,  hath  determm^  t^a 
^reeably  hcieio  it  hath  been  adjudg.ed,    I  nai  • 


'73 

Vide  B.  f ,  r.  F9, 
f.  17* 


agreeaoiy  ncieio  (t  nam  ocen  A^j^^^^-t  .  j    w  i  »- m^ 

from  chancery,  for  difobediencc  lo  a  decree,  is  go     »        *«^t>. 

ihcwitiz  what  the  deaee  was. 


r^CJ    I  Modern  155, 
^-^^    Moor  S40t 


il 


IS 

in 


Holt  590. 

3  Saik.  91.  2f4« 

V»"e    6  Modern  7,! 
■C*r),    Raymond  381, 

Faa^t-    »*'<*Rayin.9y8» 
Modern  102, 
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ScJf.  77.  As  to  the  fourth  particular,  v;%.  Whcrfc  ^^^ 
grantable  by  the  court  of  king's  beach  to  one  committed  |^ 
inferior  court  of  record.  It  fcems,  That  this  court,  f^^ 
the  fupremc  controul  of  all  inferior  courts,  may,  in  o»«c:n^ 
on  confideration  of  the  whole  circumftances  of  any  cale  x^  _  ___ 
foevcr.  bail  any  pcrfon  who  (hall  appear  to  have  been  ^nj  ^  ^,  t*  Mode 
or  hardly  deprived  of  his  liberty  by  any  mferior  court,  ^^q^  ^ ^   ^55-^^  ^ 

therefore,  wherever  it  (hall  clearly  and  exprefsly  appear^     t:t^  at  a 
perfon  hath  been  committed  by  any  fuch  cou.'^^  ^^f  ^.  «^at:ter  SeeBuftd'scaf, 
which  ciiher  is  in  truth  no  crime  at  all,  or  if  it  be  a  cri  m  ^^     -^   i„  Vau^hao't 
not    within  the  jurifdidion  of  fuch  court,  there  can      bk«     j,o  ^^ports. 
doubt  but  that  it  is  a  proper  motion  to  the  king's  bench   To      fc^aij   i/i«  j^.'j^/^^J 
him.      But  in  what  othu- cafes  in  particular  one  may  hop>^    f^^  «pprentice  the 
the  like  fucccfs  in  a  motion  of  this  kind,  it  ftems  difficult   t:o  cfe-  !^"^V*''"'^ 
tcrmine  (  i) }  for  that  every  fuch  cafe  depends  upon  lis  par  tio  ui  Jar  r.^t  iTlV^*"' 
circumflances,  which  have  great  weight  with  the  court     in   its  *""'"  "P,  wiihone 
determinations  of  this  kind,  in  which  it  is  in  great  mcafurcr   Jeft  Ti''"^  *""*  ^"^ 
to  its  difcretion.     And  therefore,  though  perhaps  it  may     bafl   baheas  corluT. 
a  man  on  a  commitment  by  a  mayor  of  a  town,  or  juO  ice  of  ^^  Mansfield^ 
peace,  or  other  inferior  magiftrate,  for  a  contempt,   without    Vbm  ^'''''^' 
(hewing  the  particular  nature  of  it  •,  yet  it  cannot  b^expe<Si:ecJ^    140"    *  '^^' 
that  it  will  with  the  like  readincfs  bail  a  man  on  fuch  a  general 
commitment  by  a  court  of  higher  (a)  dignity,  as  a   court    oF   f*)  Sec  the  pre. 
oyer   and  terminer,  or  any  other  court  of  Weftmin(tcr-hail  ;     «^«^cnt  fediion, 
to  the  honour  of  whofc  proceedings  the  greatcft  regarcl  is  a|«    !"?  5:' ><^- * » o. 

ays  to  be  given}  and  on  this  ground  chiefly,  as  I   fuppofe^ 
„herc  a  pcrfon  on  a  habeas  corpus^  was  returned  to  have  beer^ 
committed  by  an  order  of  the  exchequer,  for  not  paying  ^ 
fine  of  50^'  by  the  ecclefiafti'cal  commiffioners  impofed  upon 
him,  tbe  court  of  king's  bench  [b)  refufed  to  bail  him,  thoughi 
it  was  not  (hewn  wherefore  the  faid  fine  was  impofed.     And 
33  a  g''^*^  ^tgzx^  is  always  paid  to  the  dignity  of  the  court  by 
which  the  party  is  committed  ;  fo  is  it  likcwife  to  the  notoriety 
of  the  ofFcDCc;  and  therefore,  where  a  pcrfon  conviftcd  of 
buyitig  and  felling  old  money,  before  juftices  of  oyer  and  ter— 
niiner,  was  committed  in  execution  for  the  fine,  by  an  order 
of  the  court,  not  ftriciily  formal,  yet  the  court  of  king's  bench 
rcfufcd  (0  ^^  ^**'  him,  for  this  reafon  chiefly,  becaufe  he  was 
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in  exeeutfofiy  and  hit  commitment  vi 

of  form*     Aifo  where  perfons  take 

fines  to  the  king,  fet  on  them  by  a  fe 

have  not  only  brought  their  habeas  toi 

error  in  the  ktiigfs  bencb^  and  affigne 

refofed  to  bail  tlfem.     But  I  take  it 

which  are  but  briefly  reported,  T^ 

whole  record.  That  fuch  fines  were 

feemsy  That  the  faid  court  has  foi 

deny  perfons  committed  by  other 

finely  formal,  the  benefit  of  bat!, 

0U8  tendency,'  or  obftinacy  (a)  of  1 

had  been*  attended  with  lefs  aggravs 

not  haire  excluded  them  from  it.    / 

termining  whether  it  be  proper  to 

another  court,  ufually  conftders  aU  tl 

the  cafe,  aa  the  length  {b)  and  ban 

ment,  and  fuch  like,  in  order  to  ( 

upon  the  whole,  as  may  be  moft  agi 

prerogative  of  the  crown,  and  the 

fubjeit, 

SiSf.  78.  But  it  fcems  to  be  agi 
any  cafe  controvert  the  truth  of  th( 
or  plead  or  fugged  any  matter  repu 
been  holden.  That  a  man  may  confc 
by  admitting  the  truth  of  the  mat 
fuggefiing  others  not  repugnant,  wV 
them.  And  upon  this  ground,  whi 
of  London,  was  committed  for  refui 
l^r^^l*^^^'  an  alderman  of  the  faid  city  to  vtV 

and  the  cuftom  of  the  city  juftifying 
refufal,  and  the  ele£iion  and  refufal  ^ 
to  the  habeas  corpus ;  he  filed  a  fugge 
That  he  was  an  officer  of  the  king 
officers  were  exempted  from  all  city 
tioh  and  by  the  king's  charter :  ar 
the.  grant  of  his  office,  and  alfo  th 
being  inrolled  in  the  court,  be  was  < 

Se&.  79.  Alfo  the  court  wil 
affidavit,  the  circumflances  of  a  i 
brought  before  them  by  an  habeas  u 
order  to  inform  themfelves,  on  e 
miatter,  whether  it  be  reafonable  t 
agreeably  hereto,  where  one  Jackfo 
of  piracy  before  the  feffions  of  adi 
>  4  ^^^*  >•  profecution,  brought  his  habeas  corpi 
to  be  bailed  \  the  court  examined  t 


S  Mod.  3t|. 

454»455» 
%  Joncf  311 f 


( I  )Iii  Trinity 
term 


^ 


-pr      ,       .. , 
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the  faa  by  aMavits,  upon  whkh  it  appeared,^  7*^*^?^  ^^f^l 
cutor  himfelf,  if  anyone.waaguWty,  andcarri^s^J  c>n  tne  pre  lent 
profecution  to  fkiccn  hiroWfi  ^^^  thcrcupoO  "«  court,  in 
confideration  of  the  unrcafonablenefs  of  the  prorccution,  and 
ihc  uncertainty  of  the  time  when  another  fcflio«s  ol  admiralty 
might  be  hdilcn,  admitted  the  faid  Jackfon  to  h>aj/,  and  com- 
m?r:cd  the  profecutor  till  he  fhould  find  bail  to  axil  wcr  the  faett 
contained  in  the  affidavits.  • 

SfSf.  8c.    As  to  the  fifth  particular,  v!^:.     W^herc  bail  is 
granrable  by  the  court  of  king^'s  bench,  to  one    excJuded   by 
the  above- mentioned  ftatutc  of  Wcftminftcr    i^    c*     15.  ffom  (#)  x  Tf»ft.  tf 5, 
the  common  benefit  of  a  replevin  by  the  IherifF,       It  cannot  be  ^'•j '»9. 
dLiubted,   but  that  notvirithftanding  neither^  {a)  the  -^      f^^r.f  Snmmary';^/ 
this,   nor  of  any  other  fuperiot  court  of  julHce,    are   itntkly  Ssikeid  61. 
within  the  purview  of  that  ftatute;  yet  {b)  they  wiJI  always,  in  (^^^^3  j2J^-"3» 
their  difcretion,  pay  a  due  legard  to  the  rules  pxefcrih^d  by  it,  ^^^^  ^^  j*^ 
and  not  admit  aperfouto  ball  who  is  exprefsly  declared   by  it  Lttch.  la. 
to  he  irrcplevifablc,  without  fome  particular  circuoiftance  in  sj.f^n^;^'^*^*' 
his  fdvour.    And  therefore  it  feems  difficult  to  find  art    i/ifiance  ^  m^\^^* 
where  pcrfons  attainted  (f)  of  felony,  or  but  convidted    thereof  4*5 5, 
by  verdia  general  or  (/)  fpecial,  or  notorioufly  (^)  guilty  of  |^j  p'^J^^f *  9®« 
treafon  or  roanflaughter,  &c,  by  their  own  confefTton  or  other-  \  g.ji^^  87,^8^, 
wife;  have  been  admitted  to  the  benefit  of  bail,  without  fome  WiRolJ26g. 
fpecial  motive  to  induce  the  court  to  grant  it ;  As  where  (y)  ^^^l^^'' 
a  per fon  taken  by  a  capias  ut/agatunif  on  an  appeal  af  felony  ,,^^    '"3* 
by  the  name  of  J.  S.  gentleman,  pleads  that  his  name  is    J.  S.   sMo6.  45^. 
)eoman,  and  not  gentleman,  and  fo  he  is  not  the  fame  per  foil  ^*^*  Aip,  kf^, 
who  was  outlawed^  in  which  cafe  the  court  in  difcretion  may  iSiJktii  i© 
bail   him;  for  until  the  plea  is  determined,  it   appears    not  i/J  s^*  7,16m 
whether  be  were  the  perfon  intended,  or  not.     Or  where   (^)  *'nft«iS«. 
a  perfon  outlawed  alleges  an  error  in  the  record,  in  which  cafe  s"p"cf  '**'' 
ajfo  the  court,  tx  gratioy  may  bail  him,  efpccially  if  the  error  (>)  19  nit.  u 
be  apparent.    Or  where  a  man  is  convidcd  (^)of  felony,    upon   *'•'*•  ^«  74« 
evidence  by  which  it  plainly  appears  to  the  court  that    he  is   js^J^'J^^' 
not  guilty  of  it;  in  which  cafe  even  the  jufticcs  of  gaol-de-  Wc 
livery  may  bail  him.    Or  where  (i)  it  appears  to  the  court  that  ^'^  5  ^ 
the  profecutor  of  an  indidment,  or  the  plaintifF  in  an  appeal,  Jg^  *^^* 
hath  unrcafonably  delayed  his  profecution;  as  where  two  nsi/7s  '  Buia.  Ss* 
are  returned  upon  two  m\\%tA  fcite  faciaSy  awarded  againft  a  ^^^mtr  ss^^ 
plaintifF  in  an  appeal  removed  by  certiorari  into  the  king's  /k^i 
bench,  and  the  prifoner  hath  lain  a  long  time  under  confine-  306. 


rom,  1^^ 
Adiodera 


It.     Or  where  (k)  the  defendant  in  an  appeal  hath  pleaded  *^  £<*•  "J-  *** 
excommunication  in  difability  of  the  plaintilF:  In  whirK  Wj  A^r.  «•• 


an  excoiiimuiiicauon  in  diUbility  or  the  plaintitt :  In  which  ^^^3 -^"-  i 
cafe  it  is  apparent  that  the  plainiiflF  cannot  proceed  at  prcfeat .  h^^\1tl.  i«- 
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Mb^  hik  life,  either  by  famine  (i))  oi 
&c*  jf  he.coQCinue  longer  in  prifgn. 


(i)  The  fa£k  of  iodirpofition*  upon  which  the  coait  will  bail,  m 
arifing  from  the  confinement,  and  not  from  any  conflttutiooal  or  famiV 
Ibe  prifoner,  lO  Blbdeni  334.  Vide  elfii  Strange  49,  543.   Cowper  3 

Tbi  Covkt  of  kinf*i  bench  hae  power  to  bail  10  all  cafes  what 
per  333  i  and  the  }adgea  will  in  general  exercifc  it  in  favour  of  a  prif( 
capital  cafca  wheie  there  ia  anv  eircoaiftanca  10  in^ice  the  ceutt  to  H 
ia  every  ca^e  where  the  charge  ia  not  alledged  with  fafiicient  cei 
—The  oonrty  ihciefofet  will  bail  a  perfon  committed  for  high 
liave  elapfed  and  no  proTecotion  commenced.  Strange  5,  Or  for  treaf 
t}.  So  alfo  a  man  end  hit  wife  committed  for  felony,  if  the  aflixe 
rAdeavourfd  to  bring  oa' the  ttial.  Aad,  64.  So  alfo  a  perron  coni 
iubjefi  to  an  argument  on  a  plea  in  abatement^  (three ^tari  having 
jpgjt  on)  ^wded  the  appellant  will  aftoally  confeftf.  'Stranfte  ^ 
c<Kivi£)ed  af  keeping  eif  aUho«i«#  Ac.  he  having  ^liMiglit  a  ctrtkr 
acquitted  od  an  indiAmeot  of  murder,  and  afterwarda  iacuftody  on 
gifiee  a  dUiiitiafii^ioA  at  the  verdid.  Suaage  854.  So  alfo  a  peifu 
htto  iodi€ked«  provided  there  ia  any  delay  on  the  part  of  the  appell 
a  perfc|i  coma^itted  4br  aMoAavghieri  if  it  appear  to  be  ao  more  opt 
mer.  Strange  911.  ia4a>  So  alfo  in  murder  and  pardon  plcadc^ 
i^ot.  g^vc  even  bail  to  abfwer  the  appeal  though  the  heir  ii  beyond  f 
Strai^  iao3*  So  alfd  in  rape  both  principal  and  accetfary  w'*ll  % 
mean  to  ahfcond.  4  Barr.  a  179.  And  the  coucc  ii  b^ad  ex  dt 
iatitled  to  the  king*a  pardon.  Cowper  334.  • 

'  Bot  this  court  will  not  look  into  the  coronen  depofitloAa  to  bai 
Strange  Set.  Nor  will  they  bail  an  appellee  for  murder  uolcfa  cj 
part  <^  the  appellant.  Strange  854,  Nor  a  perfon  charged  with  ; 
tor  attend  and  fweari  he  ii  the  man,  noiwithftanding  a  numb< 
contrary.  Strange  J13S.  Nor  for  affifttng  in  the  running  of 
Nor  will  the  court  order  at  the  inAance  of  the  piifoner  a  medica 
by  the  prilbner,  in  order  to  ftate  hia  fituaiioo  for  the  pgrpofc  of 
bail  after  an  iaoiAmcnt  of  murder  upon  ao  affidavit  of  the  f^^t. 

As  to  the  fecond  point,  viz.  In 
by  the  other  courts  of  Wellmir 
Firft,  How  far  it  is  grantable  by  f 
mitted  for  caufes  under  the  de 
Secondly,  How  far  to  perfons  conn 


(«)  a  lutt,  S3. 
55.  615. 
4  laft.  ego. 
%  Hale  147. 
Vaogban  154, 

»55>»5^.  >57. 
a  And.  197, 

DaMfonSi. 
3  Lcoaard  18. 
a  Jooet  13,  14. 

«?. 

a  Modern  t^%» 
306, 


Se^*  8 1.  As  to  the  firft  point 
able  by  the  faid  courts,  to  perfor 
the  degree  of  treafon  or  felony  i 
of  common  pleas  and  exchequei 
and  the  court  of  chancery,  cith 
award  a  habeas  corpus  by  the  conr^i 
mitted  for  any  fuch  caufe,  and  tliei 
clearly  appear  by  the  return>  Tha 
law  (as  being  made  by  one  vvl 
cau(c,  or  for  a  matter  for  whici 
puniflied),  or  bail  him,  if  it  I 
commitment  were  legal  or  not . 
this  day,  That  by  force  of  1 1 


M 
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to.  fct  forth  mm  >t  hrw  Seft,  17  and  «  «•  "7  of  the  fzld 
courts,  in  term-time,  ind  any  judge  of  citHer  bench,  or  baron 
of  the  exchequer,  being  of  the  degree  of  C her  coif,  in  the  - 
racatioD,  may  award  a  habeas  corpus  for  any  pnioncr  wbatfo- 
ever,  who  is  bailable  by  the  intent  of  that  a<£**  «"*  thereupon 
bail  him. 

SsSf.  82.    As  n>  the  fecond  point,  Vf2.     Wow  ftr  bail  it 
grantabic  by  the  faid  courts  to  perlons  commi  t  ted  for  trcafon  or 
felony.    It  is  obfervable.  That  the  above-mefic  JO««d  claufcs  of 
ih^  (M  babtas  evrpus  ad  extend  not  to  perfons  crommittfd  for 
trcafon,  or  felony,  plainly  and  fpccially  exprcrtcfd  in   the  war- 
rant of  commitment.    Neither  do  1  find,  any    *pr\ni^d  cafe,  SeeVaoghia 
ivhercin  perfons  committed  for  fuch  crimes  have  been  bailed   is*>i57. 
cither  by  the  courts  of  common  pleas  or  cxcbe^^ucr.     How-  •>nw*4* 
ever  it  is  certain.  That  in  fomc  cafes  perfons    committed  for 
felony  are  baflable  by  the  court  of  chancery.       But  our  law-  Erglflcra^r* 
books  being  generally  filent  in  relation  to  thefe  matters,  I  (hall 
refer  the  reader  for  the  more  accurate  knowledge  of  chem,  to 
obfervation  tnd  experience. 

Se^.  83.    As  to  the  feventh  general  point  of  this  chapter,  j^faleiag 

r/z.  In  what  form  bail  is  to  be  taken  ;  it  fecms  to  be  the  prac-  117.         * 

tice  of  the  court  of  king's  bench  in  admitting  a  perfbn  to  bail,  f«)  f  Bulft  4^, 

who  it  afiually  (a)  prcfent  in  cburt,  upon  an   indidiment  or  [J^lJ"*^'^^^^ 

appeal  {b)  of  felony,  or  other  crime,  puniQxable  with    Jofs    {c)  con.  "^'^^^^ 

of  memberi  to  take  (d)  a  feveral  recognizance  to  the  king  in  i  SiH.  211. 


I  I 


I         I 


And  it  fecms  (#)  to  be  left  to  the  difcrction  of  juftices  of  peace,  in   .^j^*  *  h-  — . 
admitting  any  perfon  to  bail  for  felony,  to  take  the  recognise-  Crom.T^^^* 
ancc  cither  in  a  certain  fum,  or  elfe  body  for  body.     But  (/)  «  infi.  J^g. 
where  a  perfon  is  bailed  by  the  court  of  king's  bench,  before  the  9*^^'  ^'  "^T- 
return  of  a  rtf;/tf5  awarded  againft  him  for  felony,  or    (as    h  (/)VbT^'-\ 
ftems  to  be  implied  in  the  book  cited  in  the  margin  that  he  it)  ^^  ln(\.  i;V.* 


this  day.  That  perfona  bound  body  for  body,  arc  not  liable  *  ^''^^  '*^' 
on  the  forfeiture  of  the  recognizance,  to  fuch  punifliment  to  f**"**"'  iwt-inp. 
which  the  principal  ii  to  be  adjudged ,  if  found  guilty,  but  onlv  xb/«cJc.  «#«• 

rn  h«  fined-  &c-  /    c ^  w  v. 


to  be  fined,  &c« 


Stxans«    5X'< 


Sea.  84.     As  to  the  eighth  general  point  of  this  chaotft.  •-em 

-/2.  What  fliall  forfeit  thf  recognizance     If  on  a  baiiS  I'^p'' o"  ^rl 

-Jf-y^^^^^-Mb)  form,  JjiandumnSf.  ^^iiZt^l  4l^ft-  i^=^- 

V^  II.  '''^"*"*^  *«^'"*  '■'^'>  ^^  ^""^^  w  of,  and  at 


^T- 


\ 


\ 


i;« 
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•»d.  Stylei. 


,  the  trial  the  piTty  {land  obdinitcly  o> 

(<)  S.  p.  c.  Tf    Tgurd,  that  ij)  (Iri^ners  the  recogni: 

that  the  expredtons  above-mentioned 

thus  much,  That  the  prifoner  {hall  m 

[iiiTni  tjo.    the  comman  law,  before  the  ftaiuie  ( 

4  i^a  i-E.        if  a  perfon  under  bait  had  infilled  oi 

iHiic  ii«.        jpj  refufcd  to  anfwer  to  the  crime 

ruietici  were  to  be  amerced  ]  and  tho 

in  that  cafe  excufed  the  bail,  yet  an  • 

in  other  cafei  may  perhaps  remain  : 

(i)n'V,t.in.  law,     Mr.  Oalton  (<}  indeed  fcems 

vidr4Buir.is,  becaufc  the  word*  above-mentioned  i 

«,^  f.In'J^be  *""  '.*  *«""  ftf^ngt.  That  words  (h 

bound  bv  xcM    and   infigniiicint   bccaufe  they  are 

However,  if  late  praiflice  and  expci 

to    the  above- mentioned  opinion  ol 

jfg,  '  hend  that  they  have,  they  will  cert! 

maintain  it:  And  indeed  it  muft  be 

bail,  who  are  his  gaolers  of  his  own 

fecure  bra  appearance,  and  put  him 

of  the  court  as  if  he  had  been  in  th 

Acer,  they  feem  to  have  anfwered  t 

have  done  all  that  can  be  teafonal 

howfoever  the  law  may  Hand  in 

certain.  That  if  perfons  be  bound  ' 

iball  appear  in  the  king's  bench  (he 

anfwer  ro  fuch  an  information  agaii 

be  fliall  be  difcharged  by  the  court, 

Qofta  tat  Ittd-  general  enter  a  n«llt  froftqtii  as  to  tl 

piih,  Eiflct  II    another,  on  which  the  defendant  i 

*""m  i  appear  in  court  after  perfonal  not*n 

Foil  35E.  fciied  ;  for  being  exprefs  that  the 

be  difcharged  by  the  court,  it  can 

'         forthcoming,  and  ready  to  anfwi 

exhibited  againft  him  while  he 

much  as  to  that  which  he  was  pu 

j^sTi^*.'***"  But  in  fuch  cafe  it  feemia  That  t 

jBgrn*  1461.  forfeited  by  the  party's  not   appei 

*  ^t"**  '"''  <very  term,  after  he  hath  pleaded 

be  before  be  bath  pleaded^ 

t  Sea.  85,'  But  it  if  recited  by 
recognizances  have  been  eftreato 
againft  pcrfons  for  not  appearing 
not  profecuting  indiAmcntf,  or 
the  conditions  of  fuch  recogniza 
have  happened  from  the  inaitenti 
upon  it  is  ena^ed,  *'  That  it  Q 
*'  the  excbe^ucfr  upoa  affidavif 
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"  to  them,  by  or  on  the  behalf  of  the  per /on  or  perfons  im- 

«  prifoDcdorliabktobc  imprifoncdon  et!i<5    /orfcuurc  of  any 

•<  fuch  recognizances,  to  difchargc  fuch  pcrfoxi  or  perfons,  by 

"  order  from  the  (aid  barons,  without  any    ^juietus  (a)  to  be  (^)fortberortii 

«  fucd  OQt  for  that  purpofc,  for  which  order  no  more  than  one  "^  '""^od  of 

•*  pouod  and  one  (hilling  (hall  be  taken  by  ttic  officer  appointed  etu,rvfde  Cril 

"  to  give  out  the  fame.— Provided  that  no    difchargc  fliall  be  cir.Coni.6i, 

"  given  00  fuch  petition  where  any  debt  is  dkjtc   to  the  crown,  6»» 

**  other  than  by  the  recognizancesf  fo  prayed   t<y  be  difcharged  ; 

**  nor  in  any  cafes  of  defrauding  his  majefly's  revenue  by  con-  ^ 

"  traband  trade,  or  aflaulting  the  officers   of   the  cuftoms  or 

"  cxcifc  in  the  execution  of  their  duty,   ar    Mny  pcrfon  or  ' 

"  perfons  lawfully  aflifting  them  therein." 


<c 


On  «reco|Disaiictclmted  for  not  being  franaotllyconiplie^i  with,  if  the  party  taket  his  triil 
the  nm  fet&ofl)  be  Bury  cofopoand  for  a  very  fmall  natter  in  the  court  of  exchequer,  becaufe  the 
eflfeft,  though  not  tbe  ezaA  form,  of  the  recognisance  ia  complied  with.  lo  Modern  lyS.-^And 
if  the  money  be  lericd)  the  court  frill  order  the  profecutors  coHb  to  he  paid,  and  the  furplui  returned* 
4  Barrow  allS* 

RecogouaMciuieaiesof  felony  are  to  be  certified  to  the  general  e»o\  delivery.  i&>  Phil,  and 
Mary,  c.  l3.-^f  adefeodajit,  indiaed  for  perjury,  it  acquitted,  ciie  bail  ihall  be  difcharged  from  their 
rrcognixance,  on  motion,  thovgb  the  acquittal  ii  not  entered  on  record,  for  the  acquittal  appeart  on 
the  poflea.  1  WUfon  31^— .Neither  the  defendant  nor  hi*  bail  can  be  called  upon  their  re- 
cognizaoce  witbom  notice,  except  on  the  day  on  which  the  defendant  Is  bound  to  appear,  B.  R.  H. 
ft;7.  And  if  the  defendant  do  not  appear  upon  that  day,  the  court  «rilJ  10c  difcharge  the  recognizance, 
aJthoogh  the  attorney  general  oonfcota  to  it,  but  they  will  rffpite  ic  till  Che  next  term.  11  Modern 
aoo.  For  tbejudges  of  oyer  and  terminer  are  the  proper  judges  ytrhether  recognirancci  ought  to  be 
eftrea-ed  oc  (pared.  10  Modern  lyL-^On  conviAion,  if  the  oftcnder  be  pardoned  on  condition  of 
tranfpovtatioo,  yet  be  nay  be  Surrendered  ia  difchari^e  of  baii,  Strmnge  laiy.  by  writ  of  habraa 
cotpui  on  the  crown  fide.  Bat  if  he  ia  afiually  onboard  the  traAfporc  tiao  court  will  not  iHuc  the 
writ*    4  Burrow  1034, 


CHAPTER   THE   SIXTEENTH. 


OP   COMMITMENTS. 

AND  now!  amtoconGder  in  what  cafes,  and  in  whs* 
maaner,  offenders  are  to  be  committed.  ^ 


IVhat 


^l  vfj^""/"i«'*»n<'i''e  whereof  I  (hall  examine,  F;,* 
^hat  kind,  of  ofenders  are  to  be  committed.    Secondl  * 
•  ^\     T    ^""^'y'  To  what  prifon.     Fourthly,  S  ^' 
^..^.  ^l*'^!  ILT."'  «?.  their  co'mmitment.    FifSirWh^; 


ought  to  be  the  form  of  k. 


are  to  be 


~  tneform  of  k.    Sixthly,  At  whofc  chare'e,  ih'* 
fc«  to  Pnfon.    Seventhly;  To  what  court  SeCt^ 


Com 
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mittnent  is  to  be  cenilied.   Eighthly,  By 
may  bj:  difcbarged  fiom  fiicb  commitOKn 

iHiicii],  114.       ^'^-  I-     At  to  the  fiift  paint,  Theri 

I  Batioo  460.     perfons  apprehended  for  offence)  which 

alfo  all  peifoni  who  neglcA  to  offer  bail 
bailable,  muft  be  commitied  (i). 

(1 )  A  F'ironet  in  tbt  ciilli4y  of  iht  klnf't  aitCCcBtt',  m  1  nntnt  (n 
il  hroilfhl  i'lo  the  kin;')  bench  by  hibeiicorpui  to  be  IiiiltJ,  bulbil 
(•wiriirwd  IS  ih*  fimt  coll»J)'  he  ttire  in,  but  irmft  be  cBDimiued  10 
which  will  picfcnt  Ihc  iiciilB<]>  of  ruia^  nut  •  new  hi^i  cacpti  ubt 
piliau  ol'  ihcCDiHI,  tj  I  ivl*  a(  couit,  vfkinnu'  he  Ikill  be  fKpii<4  t 

St£J.  a.  And  it  is  faid.  That  where! 
it  impowercd  by  any  (latmc  to  bind  a  | 
him  to  do  a  certain  thing,  and  fuch  [ 
fence  Qiall  refufe  to  be  bound,  or 
juftice  may  commit  bim  to  the  goal, 
lb  all  comply. 

StU-  3.  As  to  the  fecond  point,  ' 
foni  are  10  be  committed,  it  Teems  to 
MioH.4>T-  (a)  books.  That  wherefoever  a  conil 
'ej  *  *r  "*'^  juftify  the  arreting  another  fo 
»oEd.^4'«/''  ""ly  »Ho  juftify  tbe  fending  or  bnr 
loEd.  4. 17.  gaol,  and  that  every  private  petfon 
''u  cafes  of  this  kind  as  the  (heriff,  or  at 

Ih-j'*.'^'      juftify  fuch  imprtfonment  by  his  (A 

II  Ed,  4. 4.  by  the  command  of  another.  But  (c 
(i)  i  H.  7. 4>  5.  That  a  petfon  lawfully  making  fu 
a  H.ie  j>,  bringing  ihc  party  to  the  conflable, 
({ivEd?4"»»/  him  before  a  juftice  of  peace;  and  i 
»7-  I  &  3  Ph.  and  Mary,  c.  13.  and  2  < 
'"  '*  '  "       which  direft  in  what  manner  perfoi 

of  peace  for  felony  (hall  be  examin 
being  committed  or  bailed,  feenn  c 
'  fuch  perfons  are  to  be  brought  b< 
purpofe  i  and  inafmuch  as  the  ftatui 
called  the  batrai  wpus  afl,  feems  t 
who  are  commiittd  10  piifon,  arc 
fume  Varrant  in  writing,  which 
commitment  by  fome  magiftrate  ; 
the  late  books,  practice,  arid  optn 
It  is  certainly  mofV  advilieablc  at  tl 
fon  who  arrefls  another  for  felony, 
at  foon  as  conveniently  he  may,  1 
that  he  taiy  be  committed  or  bailc 
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S^a.  4.  But  it  U  .certam.  That  the  nri  vy  cojncil  h)  or 
any  one  or  two  of  them,  or  a  fecrctary  of  O^^^^^  iV  ^^Y  ^^^' 
fully  comma  pcrfona  for  trcafon,  <ind  fcr  oi^^r  offinces  agamji 
tbejlati^  as  in  all  ages  (4)  ihcy  have  done. 

fi)  The  twoofei  in  Leonard  (vide  lafn,  note  4.)  prerapF<»/<  'f"^  power  ferthJt  ptirpofe.  ^i-hout 
f*>.ng  whifj  ind  Che  CiJc  in  Andrrfon  plainly  rccngni«e«  I"C»»  »  PO«'«f  "»  ^'^*  "'«  O".  But  ai 
to  Che  jarjfbi^ion  of  pri»y  coonfellors  in  er£.«r  oftenec*,  it  "^^  "^^  »PP«;>r  to  l.ave  b-^n  i-o^-tr 
claimed  or  exfrcilcd.  Th.  dec\non«,  however,  in  thcc-feys  of  '  *>e  (^ueen  ir  Derby.  Fortes  141  (j,,. 
fra  4.  %,)  indReXf.  Earbury,  8  Modern  17?.  'nfr*  »f-  C  <=«"  '^'^"^^^  »«  ?»«"'<*  be  a.inMf.ed 
that  the  pra^jce  which  b«  fubfifted  fince  the  revolutJoo  ^'a<*  *»""  cironcoos  in  iff  commrnre- 
ment],  are  eftablifhcd  ^  and  the  court  has  no  right  10  overturn  them.  Lord  Cimbcn.  n  j>iate 
Txwis  313. 

(3)  In  Eniick  t.  CtrringtOB,  C.  B.  Mich.  6  Geo  3.  opon  «  rpecial  verJIrt,  refpr^Ing  the  rati, 
ri?  y  of  a  I'ecretary  of  ftatc*a  warrant  to  feize  perfons  and  paper*  i"  the  cjTc  of  IiheU,  Lod  Catrden, 
enquired  very  critically  into  th«  fource  of  this  power  to  corr  mit  y^r  /iMi  ari'i  other  f.att  Cf'tmt.'-m 
By  ihc  cotntnon  liw,  fayi  his  Lordfliip,  neither  ftcreraries  of  /la 'e  nor  privy  coanfellors  -re  con'i-r- 
witors  of  tee  peace,  nor  hai  any  ftatule  e«er  con^errrd  any /inf^  JariMi<^ion  u?on  then.  The  cifice  ■ 
nrtihrr  implies  nor  requires  the  author  icy  t.f  a  inaeiflrate;  nor  i«  i«  fonfiftent  wi'h  the  wiffom  or 
a oa]o<y  of  OUT  Uw  to  give  a  power  to  commit,  without  a  power  co  examine  upoiv  cash,  which  to 
ih*  day  the  (ecrrtary  of  date  doth  not  prtfume  to  cxercifc.  (Vi«i«  5  Modern  78.)  The  king  is  in. 
d*ed  the  principal  confervaior  of  the  realtr  ;  and  th*?  fcctet»ry  9pc»cskf9  by  (om-  m^ani  to  have  ob- 
tained thb  tranifer  of  the  royal  authority  to  himrelf,  but  the  coonisson  Uw  of  (ngUnd  knows  of 
no  luch  coiDiDittijis  nagiftraie.  11  St.  Tr«  317.  3 191 

(4}  1.  Howell  was  connmitied  18th.  and  Hellyard,   30  Eliz.  by  fccrctaty  Walfinfiham  privy  cnun. 
iitllor,  and  it  was  determined  that  where  the  commitment  is  not  by  the  %*h  >Ie  council,    the  c^ufc  muit 
beexprefTed  in  the  wairanc.  i  Leonard  71,    %  Leonard  175.    Sed  vid«-  3  I  C*t,  z.  c.  ».  and    Ld  Rtvm. 
65.     a  In  34  Eiiz.  the  judges  rcmonftrate  agaio^  the  excicife  of  this    p^wer,   and  declare   that  a<l 
PTifcners  may  bedifcharged  unlrfj  committed  by  the  queen's  comma o<*,      or    by  her  whole  council    or 
by  otic  or  two  of  thera,  for  high  trea fin.     1  And.  297. — 3.  M«i^in    *va»    committed,    4  C'ar,    j.*  b» 
fecretaryCoaway,  for  fufpicion of  high treafon,  but  the  court  thought  rhe  cau/e  of  the  fulpicion  fhould 
hare   been  exprelTed.   Falm.  558.-4.  Cmfton  was  committed  by  the    council,    1^  (j^^^  ^  f^^  .  •  . 
treafon  generally.  Vaughan  141.     1  Sid.  78.     I  Keble  305— 5.  FifSf^a'rar  k    ^»%  commiried  by   pritr 
03Q-)Cii,  7  Will,  3.  for  high  treafnn  in  aiding  an  efcape,  and  bailed  for  oeglctf*  of  prorecution     ■  S  l\c 
103— tf.  Ywley  wa  committed,  5  Will    U  Mary,  by  the  earl  of  Nottin^hart^,  fecietarv  of  itate    f  * 
rcn'fing  to  declare  if  be  wv  a  jefuii.     Carth.  291.     Skinner  369. — 7.   Kend-J  and  Roe  wei»  I 
mi'ted,  7  Will.  5.  by  fccrerary  Trumbal,  for  high  ircafon  in  afilfting  tbe    rfc^pe  of  M  >„._  " 

bv  Holt.  C.  J.  held  good,  but  theprifoners  were  bailed.    4State  Trial.  559.       5  Modtrn  VJ       qI*  *" 
596.      Holt  144,    URaym.  61.^5.     Comb.  J43.  is  Modern  81.     X   Smikcid   ,^-        2    n    w""'' 
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wrre  cooaouttcd,  t  Geo.!.  byLord  Townfend,  fecretaiy  of  ftate,  for  treafonab/^ 

Tr>it:ed  to  bail,   5  Viner  534.-11.  Doftor  Earbury  was  arretted  and  committed  by  w/'^^^"^/**    '"i 

cretary  of  ft«e,  tor  being  the  author  of  a  feditious  libel,  and  his  papers  feijrrf,  and  h*.     ""'     ^^^ 

his  rcrognixaoee,  7  Geo. ».  8  Mod.  177.    II  State  Trials  309.     tx.  FJorenco   i:i**'^t-*^'"'""" 

mittcd,     31  Oeo.i.   by  tbe  Ctrl  of  Holderaefs,  fecreiary  of  ftate,  for  high  treafon  •         ^^^  -  ^'^  **"!!*" 

Jting'i  enemies.  1  Burr.  641.    Doflor  Shcbbear was  committed,  31  Geo.  «  "  *«  •dhrriog   to  the 
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for  high  trnfm,  .^  b>iM  b^  Lo,a  M'.mfierd.  Bi.c'k.'  i i 6 J.'vi JiVhe 'c.liy°J'' '  <"«« '* ' »  "■   **rlV 

As  to  the  third  point,  Viz.  To  what  prifon  fuch  offenJer. 
to  be  commutta.  I  ftaii  obferve.  Firft/Tbat  the  pS  ougj? 
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to  be  in  the  realm  of  England.  Secon 
ought  to  be  a  compion  prijon. 

St£t.  5.  As  to  the  firft  of  there  parti 
31  Car.  3.  c.  12.  '*  That  no  fubjeft 
<*  inhabitant  orrcfiant  of  this  Vlngdoir 
••  of  Wal«,  or  town  of  Berwick  upo 
*'  be  Tent  prifoner  into  ScoUand,  Icel 
*'  Tangier,  ot  into  paa>,  garrironi,  i: 
**  the  fcas,  which  then  were,  or  at  at 
*'  be,  within  or  without  the  domini 
*'  heirs  or  fucceflors ;  and  that  every 
*'  the  faid  (latute  cnadcd  and  adjud^ 
*'  every  fubjeA  fo  imprifoned,  lliaO 
"  impri foment,  &c.  and  lecover  11 
**  damagci  than  live  hundred  pounds  t 
*'  fuch  warrant,  who  ihall  alio  incut 

Sta.  6.    As  to  the  fccond  of  thi 

culars,  It  is'  enabled  by  14  Edw.  3.  t 

*'  the  right  of  ihe  gaols  which  wen 

*'  the  Ihcrlffi,  and  annexed  to  theic 

**  and  accorded.  That  they  fliall  b 

"  and  the  Oierifii  (hall  have  the  cuft< 

**  before  this  time  they  were  worn 

"  put  in  fuch  undcr-keeperi  for  1 

And  this  is  confirmed  by  19  Hen.  7. 

Alfo  it  it  recited  by  5  Hen.  4.  < 

ViAj  n  *  i«    ftablcs  of  caftlei  within  the  realm, 

Mi'yavK      pe^"  by  the  king's  commiffion,  hi 

pef|Hiiiit  b|r  6    miffion,  ufcd  to  take  people  to  whc 

'^'•■VJ;'''     imprifon  them  within  the  faid  c»ft: 

nf^onto'huJii  '"^  raofom  with  (he  faid  conftablcs 

(od  rcpiir  |iol*   theicupoo  it  !■  cnafied,  **  That  1 

la  their  rc^tc-    «  juftice  of  the  peace,  but  only  11 

■bora^lM  bve  "  ^o  lord)  and  Others  which  hAve 

ciiDbiicDtatd.  "  cafe." 

(j)SctiAad.         Se£l,  7.    And  it  {a)  feetns,  Thi 
34i- .  ftatute  to  private  perfons  to  have  tl 

J"   '"'  '*''      mitted  by  juftices  of  peace,  U   vc 
9  Co,  119.         none  can  claim  a  prifon  as  a   frac 
s*lkcid  j+l-      gaol-delivery, 
a  LA  Rijmpnd  jt^.  879* 

f  And  whereat  vagraots    and 

and  perfooa  charged  with  fmall  ol 
or  for  want  of  furetiei,  to  be  co 
it  being  adjudged  by  lav  that  il 
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Prifenert  not  to      Siff,  10.    As  prifoDcrs  ougbt  to  be  c 
^  J*?****  ^*    proper  prifon^  fo  ought  they  not  to  be 

by  31  Car.  2.  c.  ;i.  f.  9.  «  That  if  91 
**  fliall   be   committed  to  any  prifon, 
**  officer  or  ofiicers  wbatfoevei;,  for  an 
**  criminal  matter ;  that  the  faid  perb 
*^  from  the  faid  prifon  and  cuHodyi 
*^  other  officer  or  officers,  unlefs  it 
•'  fome  other  legal  writ ;  or  where  the 
•*  the  ■  conftahle,    or    other  inferior 
•*  prifoner  to  fome  common  gaol ;  or 
**  by  order  of  any  judge  of  affize,  or 
**  any  common  workhoufe,  pr  houfe 
••  the  prifoner  is  remoyed  from  one  pr 
•*  within  the  fame  county,  or  ordered  i 
««  due  courfe  of  law  ;  or  in  cafe  of  fi 
'*  or  other  neceffity ;  upon  pain  that 
••  or  counterfignsi  or  obeys  or  exec 
•*  forfeit  10  the  party  grieved  one  hun 
^*  offence,  two  hundred  pounds  for  th 


Tiikc  rxan^ina- 
tiooi  in  wridagy 


! 


Vig.  fine  at  the 
4ircrcrion  of  the 
iuflKct  of  gaoU 
d-Mrtry,  AAte 


Se3.  i;.  As  to  the  fourth  point, 
done  previous  to  tUe  commitment  of 
aded  by  2  &  3  Ph.  and  Mary,  c.  10. 
^*  juftice$  before  whom  any  perfon  (1 
**  flaughter,  or  felony,  or  for  fufpic 
*^  they  (hall  commit  or  fend  fuch  pr 
^*  the  examination  of  fuch  prifoner, 
**  that  bring  (lim,  of  the  fad  apd  ci 
**  the  fame,  or  as  much  thereof  as 
**  the  felony,  (hall  put  in  writing  1 
**  faid  examination,  and  the  fame  ih 
*'  and  form,  and  at  fuch  time,  as 
do,  if  fuch  prifoner,  (o  committ 
been  bailed,  or  let  to  mainprifc 
I  &  2  Ph.  and  Mary,  c.  13.  is  1i 
not  taking  or  not  certifying  (uch  e 
And  it  is  farther  enadled,  •*  X' 
*<  have  authqrity  to  bind  all  fqch  b 
tioo,  as  do  declare  any  thing  r 
man(laqghter,  or  felony,  to  ap{ 
gaol  delivery  fo  be  holden  witl 
town  corporate,  where  the  trial  ol 
felony,  {ball  be,  then  and  there  t 
party  ;  and  that  the  faid  juftices 
<<  taken  before  them,  in  like  manrt 
'<  the  bonds  mentioned  in  the  faid  i\ 
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(5)-niknlb1a'  St^.-  fj.  FiftUv,  It  ii  fait  to  fci 
tion  wii  in  ih«  charged  upon  oath  ;  but  tbit  is  not  n 
wndh.m!i  «fol?ed,  (s)That  a  commitment  foi 
Gn  i.whowii  of  it,  without  fctiing  foitb  any 
lommmeiJ  bf     ground  of  ibc  rufpicion,  ii  good. 

riite  foe  high  traabn  tMMr'Iljr.  Stiufei,  ud  j  Vuur'l  Ak. 
Pratt  C.  J.  s  Ccu.  3.  in  Ur.  Wilkn'  C(fc,  coomltri  by  >  I 
Ton  151.  II  Si.Triili  304,  ind  Mr.Jaflicc  Ytiitthji,  incifei 
jurifiiHivi,  ihi  Irgilirr  of  hh  vtninl  vill  Ufa  depend  oi  the 
jl  V  graundeil.  Currii'i  Cifa  ijta— Seailfa  Dtlna  c.  ii 
pilme>5sS.     1  Silkcid  347,    ^Moittajt.    ioM«4aB33t. 

.,  j^  SiH.  18.    Sixthly,  E»ery  fuch  i 

.91.  '  lawful  condufton,  \a)  viz.  That  t 

SaminirT  94<  he  be  delivered  by  law,  or  by  ordei 

D.i"S'r  w!  «'  '»"  ;— Or  that  be  be  kept  till  fai 

(A)  I  u**.  ijo.  be  intended  of  the  order  of  law),  ( 

Cob.  c.  Cit.  if  the  party  be  committed  only  for 

-  5A*'tMoi.j!«  '°  ^  *  S*™  conclufion  of  the  cor 

4,  till  he  find  bail.     But  a  Comnnitme 

{A  I  H*!'  S<4t  makes  it  fhall  take  further  order,  ft 

"fnft^t,  sji.  '*  fccmj,  that  the  party  committed 

J  Roll  »>o.  regular  mittimus^  may  be  bailed. 

Crot  Cir,  ST9.  con,  1  BalH.  4S,  49.  «  Roll  410.  Vide  il 
97I.  jSikeldji.  Holt  190.  Citib.  iji.  *)r.  Bilkeld 
soo.  11].  ji]-  Combn  190.  3  Com.  Di|.  496.  Stnni*  1 
Abr.  38*.  Set.  ft  Rtm.  S]6.  >  Black.  Rip.  toj.  Sayer 
upon  afia  of  parlianeot  mnft  purfge  llw  cooclnfioni  ohtch  <hc 
it  tonnitied  ai  a  crimiaal,  the  condofion  moll  b«  **  until  be 
if  b«  k«  mnmincd  foi  conumtcj.  It  Atold  be  "  aniil  he  com 

Sta.  19.  Ai  to  the  fixth  pc 
offenders  are  to  be  fent  to  prifor 
c.  JO.  *^  That  every  perfon  and 
"  mitted  to  the  common  or  ufu: 
'  **  liberty  within  thi«  realmi  by 
■*  peace,  for  any  offence  or  mi 
*'  ability  thereunto,  fiiall  bear  il 
•*  for  fo  conveying  or  fending  th 
*'  charges  alfo  of  fucb  as  fliall  b 
"  fuch  gaol,  and  fhali  To  guan 
.  **  fuch  perfon  or  perlbna  fa  to 
**  the  time  of  tbeir  commltmeiil 
*'  to  defray  the  faid  charges,  or 
*'■  fame,  and  then  fuch  jufiicc 
**  and  may  hy  writing  under  I 
■*  handi  and  (eals,  give  warrant 
**  of  the  hundred,  or  conftablc 
**  or  townlbip  where  fuch  perfc 
(«  and  inhibit,  or  from  whence 
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or  where  be  or  tViey  fcaU  have  any  goods  wuhm  t^^^^"^ 
or   liberty,  to  fell  fucb,    and   fo   much  of  the  goods  apdl 
chattels  of  the  fa\d  pcrfons,  as  by  the  d.fcrction  of  the  fa  i^c\ 
juftice  or  iuftices  of  the  peace,  (hall  fatisfy   and    pay   tV^cs 
charges  of  fuch  his  or  their  conveying  or  fending  to    t:hc 
faid  gBol;  the  appraifment  to  be  made  by  four  of  the  horkern 
'^habitants  of  the  pariDi  or  tyihing  where  fuch  goods     cz^j 
chattels  ihall  remain  and  be ;  and  the  overplus  of  the  monc^  3 
^hich  (hall  be  made  thereof,  to  be  delivered  to  the  party    ^, 
?^^«>m  the  faid  goods  (hall  belong." 
*^^^.   20.    And   it  is  further  enaftcd  by  7J  Geo.  2.  »-        — 


I       '     . 


*vj.       A.na      U   18    lUnUCJ    ^lia«.ivu     vj     */    ^^ — .       . 

•   **  That  when  any  not  having  goods  or  money  within   « 
county  where  he  is  taken,  fufficient  to  bear  the  charges 
^mfeif^  and  of  thofe  who  convey  him,   is  committed 
of  th^''  «he  houfc  of  corrcftion  by  warrant  from  any  jia  ft  i 
"    oSic^^^^*  *^"  °"  application  by  any  conftable  or  ot:l-fc 
•«   the  /'  ^^^  conveyed  him,  to  any  juftice  of  the  peace      f^ 
**   aCcert'^^  county  or  place,  (hall  upon  oath  examine  into  a.i 
flab/e^!!*  '*»«  reafonablc  cxpcnces  to  be  allowed  fuch   - 


Va 


The  feconi)  fc ft, 
of  the  above  a^ 
of  3jac.l.  c.  lo. 
which  was  here 
recired  in  the 
forirer  edition 
of  this  work,  ia 
repealed  bj  %j 
Geo.  ft«  c  J. 
iea.  s« 


•*  ^cwstrd^^^^^"  officer,  and  (hall  forthwith,  without  fe 
**  furcr  of  ^^'■'■ant  under  his  hand  and  fcal,  order  the  trc^^, 
*'  ^aid  crca/^^  county  or  place  to  pay  the  fame;  which  the 
•*  fuch  ^  ^^^  '^  liercby  required  to  do,  as  foon  as  he  recei  v^s 
**  ^ccounf'^^"^  *  *"^  *"y  ^""*  ^°  P'^^^  ^*^'  ^^  allowed  in  Hia 
"  PcnceT  V  ^^^^P^'n  Middlefex,  in  which  county  the  cac^ 
**  ^onvcyin  conftable  or  other  oflSccr  occafioned  by     His 

**  juftice  0/  *i!*^    perfon  to  gaol  by  virtue  of  a  warrant  from    a 
•*  exan^in-J  *  P«ace  (hall  (after  fuch  cxpences  have  bccrri 

'*  ^or  whSi'"^  "Ponoath,  and  allowed  by  fuch  juftice,   and 

**  overfecr  o  ^^     ^^^  ^^  '*^^^^^  ^^"  ^^  ^^^^^^  ^^  P^^^  ^^  ^^^ 
«.ncpcrion  was  apprehended.** 

fucttommitmtnts^ar^^"  feventh  point,  t./..  Tltdtl'^HT'^ 
7.  c    -»    «*  That"  ^^  ^c  certified,  it  is  enafled  by  3  Hen. 

*'  othf;  Dcrfon  H^'^'''^'  ^^"^^  »>ailiff  ^f  franchife,  and  every 
•'  or  of  Wo«ri^  r  ^  ^"^l^o"^y  or  power  of  keeping  of  gaol. 
•^  Lh  oKfScr  [n  /k  "■-  ^^^O"^  Jo  certify  the  names  of  every 
*'  cn^.S[S^^^       .^^'^  ^^'^^^i^  ^"d  of  every  prifoner  to  them 

*'  fcall  2  ^here  2  K  ^''''y  ^^  ^""^•^''^^  where  any  fuch  gaol 
cc  ^  r  ^^cc  of  thl  ^"^  calendared  before  the  juftices  of  the 
c  f ""^'rK^^faVas  fc/"  /^«^«  gaol,  whereby  they  may,  as  well 
«  for  the  }^^&^^  for  thc^pany  nrocced  to  make  deliverance  of 
«  fuch  P,i^;  l!,^^<^ordi^^^  fa^-  on  P^in  to  forfeit  to  the 
;;  «n7//  ^^^«^lt^£e  Tec^^^^^^^  one  hundred  (hiU 


"Vide  ante^rl 
*  Burn'i  Juf. 


I        I 


tSS  or  HINDRANCES  iv  : 

•  Siff.  32.     Ai  to  the  eighth  point, 

pcrfon  under  fuch  acommitTnent  may  b 

fi^flT^JJio.  ^''"  "  P"***"  'cg'l'y  ccmmitted  for  a 

S'im.'94, 95,   '  ing  to  have  been  done  by  fome  one  or  o 

V 114-  dtfcharged  by  any  one  but  by  the  king, 

'         513.       YiK  trial,  or  have  an  ignotamus  found 

none  to  profecute  him,  on  a  procUmai 

thejuflicesof  gaol-delivery.     But  if  a  | 

a  bare  furpicion,'  without  any  appeal  or 

^ofed  crime,  where  afterwardt  it  appear 

as  for  the  murder  of  a  perfon  thought 

wards  is  found  to  be  alive ;  it  hath  been 

be  fafely  difmifled  without  any  farther  | 

who  fufTert  him  to  efcape  is  properly  pu 

ceH'ary  to  his  fuppofed  offence  ;  and  it 

Ibould  be  an  acceflarY  where  (here  can  b 

would  be  hard  to  punifli  one  for  a  contt 

commitment  founded  on  a  fufpicion,  aj 

tclled  a  manner  to  be  groundlcfs. 


CHAPTER    THE    SEVE 


OF   HINDRANCES    ih   bkincin< 
TO    rUBLICK    JUSTIC 


HAVING  (hewn  in  whit  manne 
arreAed,  bailed,  or  committed,  f  ai 
what  manner  they  and  their  affiftanrs  a 
hindrance  in  bringing  them  to  publick  jull 

And  in  order  hereto  I  iball  examine 
puniQiable  for  an  offence  of  this  kiod,  b< 
and.  How  far  after  an  arreft. 

(<)  Ivm.  itS.  S^iI.  I.  As  to  the  (irft  point  \  It  ti  (d 
^^ JJ^'igS''  of  a  «ry  high  natute  to  oppore  one  who 
'■6Affiiw47.'  to  atreft  another  for  ireafon,  or  felony. 
r.juft.orfC4ni  faid.  That  the  perfon  who  fo  oppores  ai 
Cm!  s»m.  iii.  w*>*f"'  ^'^  knows  the  party  ro  hi«  \xi 
■  N>i«  6ofi.  guilty  of  the  treafon  ;  and  that  be  who  fo 
F.  Cor.  3JJ.  felony,  ii  an  acceSary  to  the  felony.  And 
(o's*>n'^it  '"'*•  That  whoever  knowing  ■  perfon  to  I 
119.  '  'fuch  crime,   receive*  and  comforts  him, 

s1d«.  It].  favour  and  aid  him  in  the  making  hit  id<:»{ 
s.  p.  c'  41. 


^^-  17.    OFFENDmS  TO  PUBLICK  JUSTICE,  &c. 
»  principal  in  the  ca(c  of  treafon,  and  an  acceflary  in  the 
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----^niana  Uic  books  above  cited,  wnicn  lecm  10  conirac 
ih**  ^^nion,  to  intend  no  more  than  that  it  is  not  felony 
|-„  ^  P^fty  himfelf,  who  is  attacked  in  order  to  be  arrcftcd  ^ 


gU 


^^  niQifeif  fj.Qjj^  ^j^  jjj,jg{j  jjy  ^^^^1^  rcfiftancc. 
^^^<^.  2.     But  if  a  pcrfon,  knowing  another  to 

y   ^*    llirl)  a   rrifTi**     Kirftlu    t^rfXM^.    Kim.    and   npi 


have   V> 


S.  P.  C.  3a, 

9  H.  4.  I . 
26  AOize  47< 


cic^  -         {ucha  crime,  barely  receive  him,  and  permit  hi 


a.1:^ 


cica  '"*:aa  crime,  oarely  receive  mm,  ana  permu  n 

or  en  *  ^*^^^"'  giving  him  any  manner  of  advice,  affift^^ 
the  ^^^^^^^^^  ^^  ">  **  ^y  oifccling  him  how  to  do  £ 
Or  oth  ^*""er,  or  furnHhing  him  with  money,  provifir 
'^^ano^'^  ^^ceflarics,  it  fcems  he  is  guilty  of  a  high  mi 
SeSi    !?" v'  ^"f  no  capital  offence. 


»«-fc 


Sum.  nil  271, 


rroQtj 


-*oaj  fuch     ^"^  '^  "  certain.  That  the  party  himfelf  who   fl  1  ^r^ 
^"^  o/jjy  j-^?,*'"''^'**  '*  "^^  thereby  guilty  of  a  capital  ofFeriocr^ 
^^^inft   Jii      '^  ^^  forfeit  his  goods,  when  fuch  flight  is  foci^^^j 
5^^^pter  Q  "^J. J"     ^"ch  manner  as   hath   been  already  fhevvx^ 
'^creafter^*     ^^  51*  and  fliall  be  alfo  more  fully  confider^^l 

^'^^^y  of'h^^f^^    ^*'  *  vill,  .which  fuflters  one  who  has  boc^ 
^'^n  alread^A*^'^^   *^  «^"P«>  "  •*»»*>•«  ^o  *>c  amerced,   Ha.ti^ 

.  *"Xttcwn«    chin.  10-   f^A-  o     o 


"^  chap.  12,  fcS,  2,  3. 

Off 

i|l  ^^'^tioo  dth***  ^'"^»  after  an  arrcft  made,  may  be  confideredT 
^  ^  others  -*a  ^J!i*^'^®  ^*^^  P^^^X  ^"^^"^  ^"^^  ^"  arreft :  Ox-^ 
^^ithouc  or' with  ?c>J."^^  offences  by  the  party  himfelf  arc  cithc*- 

^^^^>  without  fore  *  "^^  *^  '"^^  offences  by  the  party  him^ 

'lotion  of  cfcapes    ^rKT'*^*^^  ^^^^  properly  to  come  under  the 
*^erefor«  I  £hall    co        '^^  "  '^^^'^  remarkable  in  the  books;  and 
^1*  perfons  are  bouirrf^*^^  niyfelf  with  taking  notice.  That  as 
the  law,  and  to  be  r    ^J?  fubmit  thcmfelves  to  the  judgment  of 
^^'*e,   refufes  to   utiwt^^  ^^  be juftificd  by  it}  whoever,  in  any 


"•  a^«. 


i^prifonmenf.  And  iffX'^T''"^^  punifliablc  i»ith  fine  and 
to  a  V  in  order  to  c^JL  5  .•»«  <«>  great  a  crime  for  one  not  arrefted 
cffirn«,  furelyit  ,„uft 'V^Wf  from  imprifonment  for  a  capital 

who  is  afi-'I'T  under  ^  "  ••'*  "  6'"*  ^  "T*        ?"t   '  -*«'*  * 
r,;.™.    tar  any  indlre^'  **"  ^uftodf  of  **>«  law  for  any  fuch  •• 

?o^L%-^  boldc^V?*""  'o  f««  himfelf  from  it.  And 
R.^  thi.  opi"'""  feem*.  •  ''f*  fucb  an  efcapc  amoums  to  felony:  (,, , 

^•^  to  prove  lU  CHAP-         * 


BHtlon  r.  IT. 


CHAPTER  THE  EIC 
Of  BREAKING 


SUCH  ofiences  by  the  party  him 
force,  come  under  the  notion  of 
1  0ia!l  eonfider,  Firft,  As  they  ftand 
Secondly,  On  the  ftatute  itfrangentib 
made  in  the  firft  year  of  king  Edward  i 

StQ.  t.     And  firft  as  to  ptifon-brea' 

the  common  Uw;  it  Teems  the  bcttei 

""™c''ioI*      fuch  offences  were  felonies,  iftlic  party 

s  Ini).  SS9.        for  any   caufe   whatfoevcft   whether    1 

^h" "•'soj''      whether  he  were  aaually  in  the  walls 

Com.        '       the  flocks,  or  in  the  cuftody  of  any  pt 

S.P.C.  ji.jj.    arreRed  him;  and  it  Teems  not  to  have 

B.^on^iio,    whether  the  prifon  did  belong  to  the  lei: 

c'ciT.  no.       franchife;  not  only  for  that  every  perfor 

s  tn».  s<9-        ful  imprifonment,  may  properly  cnougl- 

j*)^v,d.wf«     prifoner;  but  a|fo  becaufe  it  is  allow 

breaks  from  any  fuch  imprifonment,  fin 

3.  d*  franitntibui  pri/anam,  is  guilty  of 

it  feems  clearly  to  follow.  That  be  mufl 

ner  guilty  before  that  ftatute,  the  purp 

make  any  pfFences  felonies  which  were  m 

(1]  vid.  fdpn      to  leflrain  fome  of  thofe  which  were,    / 

c. ).  r,49.         be  clear.  That  the  confeflion  of  fuch  o 

roticr  is  not  traverfable  by  the  commo 

altered  as  to  this  point  by  the  ftatute. 

St£t.  2.  And  now  I  am  to  conGder  il 
fland  by  the  faid  ftatute,  for  the  belter  u 
I  ftiall  firft  fet  down  the  word*  of  the 
deavour  to  flicw  in  what  manner  they  art 

■  tnfl.  .»  *'^r  3*     *'"'  *^**'  '*'*  '''°^^  "'  '''*  ' 

t  Hiic  e«||  **  De  prifooafiit  prifonam  ftangentibus 
prscipit,  quod  nullus  de  cxtero,  qui  prif 
judtciutn  vitx  vel  membrorum  pro  fra^i 
nifi  caufa,  pro  qua  captoa  &c  imprilcnilus 
requirat,  li  de  ilia  fecundum  legcm&conri 
ict  oKivi&uij  licet  leoiporibui  piscteiitii  i 


Ch.  i8. 


OF 


BREAKING    PRISON. 
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^  For  the  better  undcrftanding  of  the  conftruaion  whereof,  X 
^*H  confiderihc  following  ppints.  Firft,  What  (hall  be  T^id 
^  t>e  a  prifon,  wiih'm  the  meaning  of  this  ftatute.  Secoad  I  y  ^ 
How  far  the  imprifonmcnt  ought  to  be  well  grounded.  Third  1  y  ^ 

Y*^^^  ftall  be  faid  to  be  a  breaking  of  prifon.     Fourthly,    l:*"or 
^*r*^  crime  the   party  ought  to  be  imprifoncd,  to   make      t^H^ 
^ttence  of  breaking  the  prifon  felony,  within  the  intent  oF     ^1-^^ 
"atute.     Fifthly,  Whether  the  ofFence  of  breaking  prifoa    cran. 
wh*^   *°^<^unt  to  high  treafon.     Sixthly,  At  what  time,  an<J     i  rm 
1 V    ^T  ''^^""^^  ^^«  offender  is  to  be  proceeded  againft.  Severkt:V^  — 

nir,       ^*^at  manner  he  is  to  be  indiacd.     Eighthly,  In  wl-^ 


rna 


«re'^i2^'L**^°^^  are  to  be  punilhed  for  a  breach  of  prifon, 
^^^^iQ  the  benefit  of  the  ftatute. 


be 


^^£f. 


^^  ^  ^  As  to  the  firft  point,  viz.  What  fhall  be  faicJ  ^q 
clear,  ^^'^W  within  the  meaning  of  the  ftatute;  it  reer^is 
^^"v^fuj  a  a  ^^y  P^^^*  whatfoever,  wherein  a  perfon  und^jr  a 
'^^cthcr^'^^''  *  ^uppofed  crime,  is  reftrained  of  his  lil>^i-c^y^ 
'^ou/i  ^^''^  '^e  flocks  or  ftrcct,  or  in  the  common  gaol,  or  ^ti^ 
*^'"<^ioary  *  ^nHablc  or  private  perfon,  or  the  prifon  of  ^He 
'^^nt  (1)^1^  P'opcrly  a  prifon  within  the  ftatute ;  for  imprifox^  • 
^  nothing  clfe  but  a  reftraint  of  liberty. 

^^'^t  ouak^     ^^  "cfccond  point,  viz.  How  far  the  imprifV>c»  — 
f^'^fon    be  r  .^^    ^«  well  grounded,  it  is  clear,  (r)  That    if    a    ,  , 
^PP^al  aa^;  A  ?   aapon  a  capias  awarded  on  an  indiamcnt   or    SuljJ"'*' ^'''* 
^^^^^n   the  if   ''"™'  ^^'  '^  f^PP^^^d  ^'^^^^«.  or  felony,  he    71        ^"'  '''" 
crime  «^erc  i    I"^^-  *^  ^^  ^^^^^  ^^^  prifon,  whether  any  fucrhi 


(a)  F.  Cor.  15?, 

390.  312.  48. 

164.  250.  41^ 
22  Affize  85, 
C  Car,  a  10. 
a  Inft.  589,  ^go. 
Sum.   107. 
I  Hale  6oSi  6fOb 
Dyer  99. 
Crom.  38,  39, 

(^;  s.  p.  c.  30. 


^^^ »  for  that  ^k"^**  committed  by  him  or  any  other  perfon   o 
^^^ch  makes  h"*^^^   *'  ^^  accufation  againft  him  on  recorcJ, 

profccution 


""itn  makes  h"  ^    »»  *«  aci^uiauon  againii  mm  un  rctoro 

*^^  the  Drr*rpr/f-  ^^"i'nitment  lawful,  be  he  never  fo  innocexir, 


mary    109, 
>  Hale  610. 
fi.  Ef'cape,  t9. 

Sec  B.  I.  c.  28* 

^    II.  t%. 


^y  ^ome  «ber, 
'•either   indiaed 


5^      ^1^  --; '^cverfogroundlefs. 
•*  •         ^^    *f  an  innocent  perfon   be  committed  hy 

fuch  a  fufpicion  of  a  felony,  aaually  don 
^'11  juftify  his  imprifonment  though  he  b 


i'ituteif  hcbrcalc  rK*^  appealed,  be  is  certainly  {d)  within  the 
and  ought  to  have  r?.t '"V^^"*  fo""  that  he  was  legally  in  cuftody, 
due  courfc  of  law^.  '"^^'niticd  to  it  till  he  had  been  difcharged  by 

part^bc^ncUherSndi^^^^      ^^'^"y,^^  ^"  7^'"  done,  and  the 

n  the  ftatute  by  break^?^"^.'""""  '^"^  make  him  guilty  with- 
r.P«r  ^^  uojuftifiahTf  ^•'^g  ^"^c  Prifon,  for  that  his  imprifoa- 


1 


ment  w^^ 


injuftifiabie 
Alfo  -        • 


C^"}   Sum,  109. 
•»  *-**»le6io,  611, 
^  J«ft.  590. 

C'>  ^«oi,  109. 


juft  caafc  o    Tba?ff"l  5«*her  to  arreft  or  commit  the  party,  ic 
^^^S^^^hl  ^t!'  '^ttimu.  be  not  in  fuch  form  (/)  as  J  — -;•  .. 
I         7.  ihe  lawfinefi    '^^'t'Off  of  the  prifon  cannot  be  felony,  ,7,  ,8;"^'  ' 
bccaufe  ^  ««'^'««eia  of  b^^^^^^^^r,^,  in  fuch  cafe  dcpeni. 


f)  V/de  c. 


wholly 


■9* 


OF   BREAKING    1 


WjM 


Vide  inf.  f.  tj. 


wboUy  on  Ae  mJttimu ;  wbicb  if  it  be 

the  imprifooment  will  have  nothing   t< 

(«]VUtra|i.       p,r,y  ^„e  taken  up  for  fuch  ftrong  (d 

*(!*    '  '''     will  bca  good  juflification  boih  of  bis  ! 

bu(  happen  to  be  committed  by  an  info. 

(ijB.Efdrtt     that  it  may  be  probably  argued.   That  i 

"9-  him  to  break  the  prifon  i  for  if  by  the 

t H»i*to/.'       "y  private  peifon  might,  of  hu  own 

an  arrcQ  and  comouunent,  for  beafon  < 

(<)  VXit  Rtp.      able  cauje  of  fufpicion,  u  it  fccins  prob 

c.,ii. &c.  i6.    of  Jill  (he  old  books  that  he  mighty  ai 

■d,  to,    niitimut  {ti)  fiota  a  magiftrate,  depend 

fettled  prailice  of  juflices   of  peace   ih 

feems  difficult  to  maintain  that  a  {lip  in  ' 

mittimus  fhould  make  it  lawful  for  the 

piifoo)  whereas  by  the  old  law  it  woui 

itich  a  cafe  to  have  broken  it  without  ai 

And  on  the  other  fide,  if  the  piny  be  i 

caufet  of  fufpicion  of  a  felony  a^Udlly 

ilriftnefs  juDify  the  artefl,  yet  if  the  jufi 

brought  think  them  of  fuch  weight  as 

mem,  and  do  accordingly  fend  the  part 

mtiimiii,  it  feemi  very  dangerous  for  hie 

for  the  pra£)icc  of  judices  of  peace  in 

mcnts,  being  now  gtowifinto  fettled  lav 

that  their  mittimits  be  a  good  ju{ti(icaiior 

f  which  ii  commands,  for  a  ciime  within 

pihrij  brought  before  them  ;  from  wh( 

to  break  from  fuch  imprifonment  muf{ 

therefore,  fincc  it  doth  not  appear,  that 

dired  refolution  of  thefc  points,  perhaps 

{i)  a  Inff.  J9I.  to  undeiftand,  what  is  more  generally  fa 

f/J  f™-  *y-     Coke,  and  Sir  {/)  Maiihew  Hale,  in  te 

a  H>u  £io^       aocoiding  to  the  above-mentioned  diftinfl 

As  to  the  third  point,  viz.  What  (1 
breaking  of  priftm,  within  the  meaning 
following  rulei  are  to  be  obfervcd. 

If)*  >■>«'  ^1.       StB.  9.    Firft,  Then  muft  be  m  lA 

Sinmirr  ic«,    ofci-y  indifiment  for  jhis  ofiiencr,  as  a  ft 

R«i.B..m'dp,  vfxia  ftlnitt  frtpt  priftHem^  whkh  fcem 

1  P.  WiU.  43).    ifae  ufo  «f  Ibtne  real  fbroa  or  violence,  1 

may  be  implied  k^  the  confiruAion  of  law 

oaotoBpt  of  it ;  aad  tberefon,  If  withou 

prifoner  go  out«f  the  prifon  doon,  being 

lent  or  negligcnca  of  the  gaoler,  or  oihci 

t  Hile  tit.        uling  any  kind  sf  force  or  violnwt,  be  n 

nr^oer  oaly,  bM  nac  of  filwyp  twi  th 


ftf)  1  til  ft.  5^9. 
Summary  lo8. 
8.  P.  C.  30.  3 1, 
t  Hale^ir. 
F.  Corone  4t« 
1  H.  y.  6. 


B  Illft.  5fO. 
^5^       ^r    Sammary  loSj 
laive   lHaic6ii« 


Ch.tS.      OFBHEAK'ING   PRISON. 

•^te  in  (bch  matiMf  a»  ttaH  fc«  ^t  forth  more  at  Urge  ij 
'^^xt  chapter.  . 

*'^.  10.    Secondly,  Such  breaking  muft  be  cither   1> 
P^'ifoner  faimfelf,  or  by  others  through  his  proctiicmcnt 
l«aft  ^iiii  hi3  pfi^ty  ^  fo,  if  the  prifon  be  broken  by 
^ithoirt  hb  procurement  or  confent,  and  he  cfcape  iHr 
^**«  breicii  fo  made,  it  feems  the  better  (a)  opinion   cK 
«*niiot  be  indiaed  for  the  breaking,  but  only  for  the  cfc 

«i^.   II.     Thirdly,  Soch  breaking  muft  not  be  nece 
^  *"  ineyttable  Kcident,  happening  without  any  fault 
P^Jencrj  as  where  (*)  the  prifon  is  fired   by  lightni 
*^*»  ^*'  without  his  privity,  and  he  breaks  it  open 

^riii'^*  **•    ^^"«Wy»  1^  feems.   That  no  breach  oF    f>rifbii 
brc^-**^""^  ^o  fdony,  unlefs  the  prifoner  efcape.     For     i  tf"     ^^^ 

^^**«»  toPf^.*  ^^'^^"  ^7  *  ft'^anger*  >n  ordtr  to  free  the  pri  Coders 

Mm  |>  Uf.^^9  be  not  felony,  unlefs  the  prifoners  go  our    o^    it 
br«^j|,  •^'^(O  .that  it  t$  not,  it  feems  a /orti$ri.  That     C  * 

*  *e50ap|2^  ^  prifoner  himfelf,  who  lies  under  fo  much  ftr^ 
^'^'on  to  it,  cannot  be  felony  unlefs  he  do  efcape. 

^  ««n|M?f^ff^**'^h  point,  m.  For  what  crime  the  party  rn  ufl 
5***^  «»>can«Jl  V^^  '"•^^  *^"  breaking  the  prifon  felony  ^Pirittsii. 
^*^nred.      **^>^  ^«  ftatute,  the  following  rules  are  to  b«     c>b- 

^^'^h  he  w*^  *^***»  It  is  not  material,  whether  the  offcnofc  *or  Snmm^  t^t 
1^^^^'  otHL  ^-^P^-ifoned  were  capital  at  the  time  of  thi.   f^^f  s'lSJaT;* 
P'^^aches  of  ttri  ?^*^^  ''^  ^T  fubfequent  ftatutes  j  for  fince?    «lj 
'sreftraj^^f"y?'^   were  felonies  by  the  common  law  wt 
^TCoces  not   c^d>  ««tutc  in  rcfpeft  only  of  imprifonmene  ^« 
3s  much  out  or   «K     u   '^***'**"  offence  becomes  capital,  it    f^ 
been  fo.  *  ■*«»>«fit  of  the  ftatute^  ai  if  It  had  mlvirmy^ 
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loiprifoned  muft  bll  ^*  T*"^  offence  for  Which  the  party  «raa 

and  not  becooae  fu^^K* if ******'  ^"*  *^  ^^®  ^""^  **^  '^*  offence^ 
<t>nicnittcd  to  n  prif  ?  ®*"*^  fubfequent,  as  where  (rf)  A.  is 
t>rcaWa  the  prifoti    ^'Li      *  ^langerous  wound  given  to  B.  and 

intents  fuch  offtt^e  il  **"  *•  ^*" '  ^^'  ^*^^"^^  ^  "^"^ 
firft  m£t^  Jtt  'tnmfinu^^K  ^^^^  capital  from  the  time  of  tho 
lime  of  the  *>rcakin^  *^  "  ^^  *"  ^^^^^  ^^  ^  trefpafs  at  the 
whether  it  would  ev  ^1^**^  P'Jfod,  and  it  Waa  then  uneertaiiK 
afterwardi  ^*  wV/#  ^  become  capital  %  and  it  becomes  fuch 
and  fiaio»»  of  law  mZ.  ^^  ^^f^  *^  **"^  *P^*^  purpofes  f 
of  thdfe  p^rticalu-  e^ZJ*^^^  carried  fcrrtiw  than  the  necefficy 
: .a^tt.  doth   •».*•?•»  Which  were  the  cauieof  the  invent* 
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not  plainly  appear  to  be  out  of  the  mea 
it.feeitis  certain.  That  fuch  an  ofFepder  b 
it  is  uncertain  whether  bit  offence  wi 
highly  punifhaUe  for  his  contempt  by  fia< 
Seh.  15.  Thirdly,  If  the  party  be  on 
bis  mittimus  charged  with  a  crime  wh 
judgment  of  life  or  member,  as  petit 
ft  uefindendo^  or  by  mifadventure,  and  t 
be  no  greater  than  the  mittimus  doth  fuppi 
from  the  exprefs  words  of  the  llatute,  T 
prifon  cannot  amount  to  felony*  And  if 
the  party  18  committed,  be  fuppofed  in 
fuch  a^nature  as  requires  a. capital  judgme 
!t  be  found  to  be  of  an  inferior  nature,  ai 
a  judgment,  it  feems  difficiilt  to  maintaii 
of  the  prifon  on  a  commitment  for  it  cs 
u^ords  of  the  ftatute  are  nifi  cauja  pro  qua 
fuirit^  tale  judicium  rtquirit\  and  here  i 
offence,  which  is  the  caufe  of  his  imprifc 
quire  fuch  a  judgment;  and  it  is  hard  tc 
of  the  nature  of  the  crime^  by  the  pei 
arreft  or  mittimus^  (hnutd  fo  far  prrjud 
make  his  efeape  amount  to  felony  by  rei 
which  otherwife  would  have  been  but 
fcems  to  fac  agreed.  That  if  a  perfon  be 
poTol  (elony,  where  aq  felony  hath  been  d 
of  felony  ibr  brefiking  the  prifon  j  from  \ 
pear9.  That  in  that  /ca(e  the  law  doth 
charge  co|vtai,ned  in  the  mittimus^  where  th 
to  fgppprt  it,  as  in  refpedl  thereof  to  ex 
the  benefit  of  the  flatute  \  and  yet  in  th 
hiuch  ^ccufed  of  a  capita]  offence  asjp  the 
that  it  is  clear.  That  the  law  doth  not 
Ijieinoufnefs  of  the  char^  againft  the  pa 
crime  wHich  is  the  fubjeS  of  the  charge  : 
appear^  if  it  be  confid,ereid,  That  the  accu 
V>  be  the  caufe  jwhich  Requires  judgmenj 
but  the  offence  which  fupports  the  accufat 
no  fuch  offence,  there  is,  in  truth,  no  c 
fuch  a  judgment.  On  the  other  fide,  \l 
was  the  caufe  of  ^he  comoiitment,  be 
nature  as  requires  a  capital  judgment,  bu 
luppbi^d  to  be  of  an  inferior  degree;  I 
^fgued^  That  the  parties  breaking;  of  the  { 
in  the  meaning  of  th<:  flatute ;  for  the  cat 
cpmrnitnaent  is  ^he  fa^  fo^  which  he  wa 
i^itted,  and  that  does  in  truth  require 
though  the  nature  of  jt  b.c  mii^aHcn  in 
^oes  no  way  alter  the  judgfncnjpf  law  in 
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«f  It.     Bur  thcTfe   apiicaring  no   cxprcfs   rcrolutiori 
points,  and  the  {a)   authors  who  have  expounded    tWl 
deeming  rtther  to  incline  to  a  different  opinion,  I   Cl^ 
thefe  matters  to  the  judgment  of  the  reader. 

&«,  i6.     Fourthly,  It  is  not  material,  Whether    i 
^•^o  breaks  his  prtfon,  were  under  an  ace  u  fat  ion 
-d^ually  attainted  of  the  crime  charged  againft  hirra  ^ 
f^e  ^ords  of  the  ftatute  arcy?  cdujh  tali  judicium  reqz^Ji 
"^  Cannot  be  properly  faid.  That  the  ofFencc  of  on^ 
^oth  require  fuch  a  judgment  (for  that  there  ought    ra^ 
•^corid  judgftient  againft  one  already  condemned)^ 
^  'Oat  it  did  require  it ;  and  it  is  a  Icttled  rule.  That    «i 

■"*  to  be  conftrucd   ftriiSly  in    favour  of  life,    and       ^Hat  no 
^^'^^'^^^  cafe,  which  comes  within  the  fame  mifchief^^       Oiall  be 

^f^o^T^  ^^.^  '^^'*'^"  ^^"^  P^'^'"^'  ^^  *''  ''^'"^^      *^      <:an  be 

thMt        ^■'^"*"  ^^c  meaning  of  Ihe  words:    let     crorafidcrine 

^iiU^  maniftft  purport  and  meaning  of  the  virords     of  the 

breajt"    ^^      "  altogether,  is   no  more  than    this,        ^X^hiat  the 

^'nic'f?.^^  prti^m  (hall  not  be  a  capital  offence  5      ^nlcCs  the 

^^ncctT^"^'  ^':^}^''  P*"y  "^'^  *"  P''^^"  ^^  •^^''  ^   ^^F>ital  of. 
to  b,.|     "^   "  "  frequent,  in*  the  conlhuaion  of    p^rial     laws 

•he    tH^  Pf  fons  within  the  purview  of  them  by  bei^  ^^    ^- .  •  * 

^^rS/  .^****»"  ^he  very  letter;  and  it  would  be     c^S^r^T 

a  greaj^  "?^agine,  that  the  makers  of  the  ftatute  coo  Jd      i nte  d 

^'^CT  xhJ^^^A  ^"^  P*' ^"^"^  appearing  to  be  guilty,   and    a  c^luAU 

*^«^uratio„  ^'J^^O^nation  of  the  law,  than  to  pcrfons    uncft-r  an 

^W^inteci.     ^"Jy-  There  can  be  n^  porfon, 

»^eat,ing  oF  rK      ?   P"      '    "^   *^   '""'^*'    ^"»»fy    wicfiixa     the 

*ne  above  mentioned  exception  as  any  oth 


r    fhefe  ftf)  1  ina.  590. 
ftatute  59»' 
11   leave  ^"'^""'t  »o9« 

I  TO* 

I  HaJo6o9« 


S.  P.  C.  31, 


See  B.  1,  e.  31, 
^«^-  •>  3i  4^ 


Se^. 


»7- 


of  break: fnrZ       v*  ^^  ^*^®  '^'"^'^  PO'^t,  t;;r.  Whether  the    c 
clear,  Thi^  P''"on  can  ever  amount  to  high  trcafon,      Jf 
guilty  of  felon*    ^^'*'^"   committed   for  high    ireafor     _, 
prifon   an<J     ^/^  ^"J^^  ^"^  "ot  of  high  trcafon,  by  break  in 
prtfoncr  ;    for  ■ttf^'''^  ^^"S'y'    without  letting  out    any      ot  Her 
which  is   nrii-      •*/  "^  ofFence  is  to  be  conftrued  hi 


cc 
ms 

^    trhe 


high    trcar^ 


1. 


fotnc  fubft-q^,^^*/^^''  within  the  purview  of  25  E.fw.  3. 
fons  commicr**^     li^^"^^  relating  to  treafon.     But  if  other 


«  XifJ.  590. 


and  bi«  bfen^,-       '?  ^o""  high  treafon  cfcapc  together  with     liim,   ^*  ^-  <^-  3». 
efcapcaswell  a  'i;-**  breaking  the  prifon  were  to  favour    tkicir  m  hIi^'^  ^' 
in    refpca  of  j^    .      ^^"»  he  fecms  to  be  guilty  of  high  trea/on  *"«»^^Vo9. 
hiffh  trcafon     a  ti"^  «^cape,  for  that  there  are  no  acccfTaries  i^ 
for  felony,  win   ^  ^^^'^  ^^^i 


afliftancc  given  to  perfon*  connmittccf 
*^3^e  him  who   gives  it  an   acceflary    to  the 


felony^  and  by  rfc   "'^^  ^ 

greafoof.    fi^j    *V^  ftmfc  reafon  a  principal  in  the  cafe  crt  higH 


potion  of  refcoul     ?    °fi«nce.  coming  more  properly*  'under  the 
fiJ//x»DCt/crcd  i^  ^^^^  of  the  breaking  of  prifon,  (hall  be  more 

^^e  chapter  concerning  refcow. 


t.   ' 
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vrbolly  on  the  mUiinms ;  which  if  te  be  tioc  ac^^drding  to  Imwr^ 

the  imprifoDincnt  wiil  have  nothing  to  fupport  it.  But  if  th<l 
(tf)  Viae  fop.  priy  ^p^^  taken  up  for  fuch  ftrong  (a)  caufcs  of  fuf|»cton  as 
cj^ia.  •  »9*     ^iii  5e  a  good  jttftificatioo  both  of  bisarreft  and  comoittitieoti 

bui  happen  to  be  committed  by  an  infornul  warranty  it  leeais, 
{6)  B.  Efcape,  that  it  may  be  probably  argued*  That  it  will  be  felony  (A)  in 
^9-  him  to  break  the  prifon  i  for  if  by  the  ancient  common  law* 

1  Hale  609.*       ^'^y  private  perfon  might,  of  hit  own  authority,  juftify  both 

an  arrefi  and  commitment,  for  treafon  or  felony,  on  a  reafon* 
(c)  Vide  ftip.  able  caufe  of  fufpicioo,  as  it  feems  probable  (c)  from  the  tenor 
c.ji.ftc;  16.    ^f  ^11  ^1^^  ^1^  books  that  he  might;  and  if  the  neccffity  of  a 

('^J5Mod.  8o.   miuimui  {d)  ffom  a  magiftrate,  depend  rather  on  the  cooftant 

fettled  pra^ice  of  juftices  of  peace  than  any  direfl  law,  it 
feems  difficult  to  maintain  that  a  flip  in  want  of  form  of  fuch  a 
mittimus  ihould  make  ic  lawful  for  the  prifoner  to  break  the 
prifon,  whereas  by  the  old  law  it  would  have  been  fekmy  in 
fuch  a  cafe  to  have  broken  it  without  any  fuch  mittimus  at  all. 
And  on  the  other  fide,  if  the  party  be  taken  up  for  fuch  flight 
caufes  of  fufpicion  of  a  felony  aAualiy  done,  as  wiil '  not  in 
Vide  Inf.  f.  15.    ftri^nefs  juAify  the  arrefi,  yet  if  the  juftice  before  whom  he  is 

brought  think  them  of  fuch  weight  as  to  require  a  commit- 
ment, and  do  accordingly  fend  the  party  to  gaol  by  a  regular  | 
mittimuSf  it  feems  very  dangerous  for  him  to  break  the  prifon  ;  | 
for  the  practice  of  jufllces  of  peace  in  making  fuch  commit*  | 
mentSy  being  now  grown*  into  fettled  law,  it  feems  reafonable, 
that  their  mittimus  be  a  good  jufiifica|ion  of  the  imprifonment 

'  which  ic  commands,  for  a  cricDC  within  their  jurifdiAion  re-  { 

gularly  brought  before  them  i  from  whence  it  follows.  That  1 
to  break  from  fuch  imprifonment  muft  be  unlawful.      And  1 
therefore,  fince  it  doth  not  appear,  that  there  hath  been  any 
dire&  refolution  of  thefe  points,  perhaps  it  may  be  reafonable  1 

[e)  %  Tnft.  39t.  to  undcrftajid,  what  is  more  generally  faid  by  Sir  (e)  Edward 

i^H^n"  "^'  ^^^^'  '"^  ^*^  f/)  Matthew  Hale,  in  relation  to  this  matter,  1 
ft  H»ic  610.       according  to  the  above-mentioned  difiinAions. 

As  to  the  third  point,  viz.  What  fliall  be  faid  to  te  a 
breakmg  of  prifon,  within  the  meaning  of  this  ftatute,  the  1 
following  rules  are  to  be  obferved. 

(c)sTftft.  $^0.  Se^.  9.  Firft,  There  muft  be  an  a<a:aal  (g)  breaking;  tor  ^ 
aimmarj  itf.  every  indidment  for  ihis  offence,  as  a  felony,  muA  have  Ibe  ^ 
Rexv.Bttniice,  v<^<  fiUftifi  fr^it  fri/finam%  which  feem  necefiarily  to  ifii|^6rt  ^ 
3  P.  WUi.439/  she  u(e  of  Ibme  real  force  or  vioience,  and  not  fuch  ootjr  H 

may  be  implied  by  the  confirudlioo  of  law,  in  any  aA  dode  in 
oontempt  of  it ;  and  therefore,  if  without  any  obftrudloo  a    , 
prisoner  go  out  of  the  prifon  doora^  being  opened  •  bf  llie  Con- 
fentor  negligence  of  the  gaoler,  or  oclMfwIfe  efcape^rithost 
%  Hale  fill.       uilng  any  kind  of  force  or  violenoe^  he  it  guilty  oif  a  iaSRIe*    | 

m€4P9i  onljft  hat  MH  of  Mopft  Md  Urn  (iofof  t»  pettUh^    | 

able 
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of  hw,  1  fcaW  W.W,  in  the  fecond  place,  conlider  ott* 
this  kind  In  relation  to  others. 

A«d,  F-iTft,  So*  ai  are  without  forte.    Secondly, 
are  accompanied  with  force. 

Soch  oflfences,  without  forcr,   come  unjer  the    no*! 
efcapes,  whichare  either,  By  officers.    Or,  By  private    p.. 

As  to  efcapes  fiiffered  by  officers,  I  (hall  endeavou  f      *< 
»he  felWinrparticolafS.     Firft,  What  (hall    be  ji^c^^ 
••^^ape.     Secondly,    Where    fuch   efcape  is   to  be       <^<t 
»olontary,  and  where  negligent.    Thirdly,  Where  »li«=   j: 
"l»y   be  re-taken  after  an  efcape.     Fourthly,  V/ he  «n 
*«=»pe   is  excufed  by  fuch   a   re-taking ;    or  by  It. » 1 1 » 
Pnfoner,  if  he  cannot  be  re-taken.     Fifthly,  In  what      - 
«ne  officer  fuffering  an  efcape  is  to  be  indiited.     iixr  h  I 
*"   efcape  is    to  be  tried  and  adjudged.    Seventhly,      ^i« 
,,^"n»«fy  efcape  ii  to  be  puniQied.  Eighthly,  How  a  ne^l 

jjj^'/otbe  firft  point,  wz.  What  (hall  be  judged  an 
^^"owing  rulci  ate  to  be  obfctvcd. 
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f^         -  ••       F'irft,  There  muft  be  an  a(£lual  arreft,  ancf    cfeere.  («)  b.  Cor.  7S. 
L;     *«.(*)     ^n  ofRcer  having  a  warrant  to  arreft  a   cnars,    /ire  9  "  4  »• 
"'™  «>»««p    in  a  houfe,  and  chaUence  him  as  his  prifone-r,     but  V c!^^\a.. 
the^ffi      *"^  have  him  in  hiscuftody.  and  the  party  gee  Tree,   Br.Eic.pe... 
oHicer  can  not  be  charged  with  an  efcape. 
o*<J?.  a        Secondly,  As  the.e  muft  be  an  aflual  arreft,    Toch    ,«»  e^  „. 
vreft  muft  (^y  ^ifo  bi  juftifiable,  for  if  it  be  either  for  a  fuppofed    ,».ir,7;!'^t'' 

nine,  woere     no  fuch  crime  was  committed,  and  the    parcv    4»*fl5»'$. 
neither  indiared  nor  appealed,  or  for  fuch  a  flight  fufpicion    of   »;  E'^'«»r. 
an  atttnl  crsme,    and  by  fuch  an  irregular  »/'///mw  as    >vill     sW.,^. 
neither  j»»ify  th^    ^^.^^^^  ^^^^  imprifonment,  the  officer  is   nt.t    4'«.4i6: 
guilty   of  »n    efcape  by  fuffering  the  ptilbner  to  go  at  lar  o.^  ;    ^^;- 
And   •*  f«™«  50  be  a  Jood  general  rule,  Tha  whce-ever^r.     '« ^g  J^'' 
impciJboment   i,    fo   raHrrcKubr    that  it  will  be  no  offence  in    s.  t. 
the  pnfooer  to    break  from  it  by' force,  it  can  be  no  offence  ira 


ifiabl. 


*     A  if  h.    ?JI'''"y«  As  the  imprifonment  muft  be  juftii 
o»«».    ..     ""'o  for  a  criminal  matter;  and  fome  {c)  are  Uid 


fo  AU 


"  hoUen      "•'-'•  a  crimmai  ma«<^' »  """  '"""•  v-/  — -  ■-■" 

to  have  ''°"«n^   that  no  efcape  is  criminal,  but  where  the  com- 
ipito**"^"^  ;«'ony.      However  it    is  certain,  th«  the  el-^ape 

f^*'*!*^^  of  a  i^  ***  'the  general   rcafon  of  .he    a*.  Tha.  4,,  '-  -• 

the  £Jdtlfo  if^'***'  comamtedfor  any  other  cr.r«e  wbaro-  «,"  ,' 
^^ttldalfo  be  criojiij     f  or  furcly  wherever  the  puc'.cic  '«"=  : 
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not  plainly  appear  to  be  out  of  the  meaning  of  It.  Howerer 
II  H.  4.  It.  it.feeitis  certain.  That  fuch  an  offender  breaking  prifon,  while 
S..P.C.35.        it  18   uncertain  whether   bit  offence  will  become  capttaly  is 

highly  punifhable  for  hi9  contempt  by  fine  and  imprirooment. 

StSf»  15*     Thirdly,  If  the  party  be  only  arrefted  for,'  and  in 

bis  mitiimus  charged  with  a  crime  which  does  not  require 

t  Hale 609.    •  judgment  of   life  or  member,    as  petit  Jarceny  or  homicide 

SMinmary  no.    fi  iefiridttidoy  or  by  mifad venture,  and  the  offence,  in  truth, 

•  laft.  Sio.        y^  ^^  greater  than  the  minimus  doih  fuppofe  it  to  be,  it  is  clear, 

from  the  exprefs  words  of  the  llatute.  That  a  breaking  of  the 
prifon  cannot  amount  to  felony*    And  if  the  ofience  for  which 
the  party  is  committed,  be  fuppofed  in  the  mittimus  to  be  of 
fuch  a  nature  as  requires  a.capital  judgment,  yet  if  in  the  ev^nt 
!t  be  found  to  be  of  an  inferior  nature,  and  not  to  require  fuch 
a  judgment,  it  feems  difficult  to  maintain,  That  the  breaking 
of  the  prifon  on  a  commitment  for  it  can  be  felony ;  for  the 
words  of  the  ftatute  are  nifi  cauja  pro  qua  captus  tf  imprifinatui 
Juerit^  tale  judicitim  riquirit\  and  here  it  appears.  That   the 
offence,  which  is  the  caufe  of  his  imprifonment,  doth  not  re- 
quire fuch  a  judgment ;  and  it  is  hard  to  fay.  That  a  roiftake 
pf  the  nature  of  the  crime^  by  the  perfon  who  makes  the 
arreft  or  mittimus^  (hould  fo  far  prejudice  the  party,  as  to 
make  his  efeape  amount  to  felony  by  reafon  of  fuch  miftake, 
which  otherwife   would  have  been  but  a  trefpais.     Aifo   it 
feems  to  he  agreed.  That  if  a  perfon  be  committed  for  a  fup- 
pore;d  felony,  where  aq  felony  hath  been  done,  he  is  not  guilty 
of  felony /or  breaking  the  prifon;  from  whence  it  clearly  ap« 
pears.  That  in  that  ,ca(e  the  law  doth  nQt  fo  far  regard  the 
cbarge  coplained  in  the  mittimus^  where  there  is  no  good  ground 
to  fgppprt  it,  as  in  refpedl  thereof  to  exclude  the  party  from 
the  benefit  of  the  flatute  \  and  yet  in  that  cafe  the  party  is  as 
much  ^ccufed  of  a  capita]  offence  asjii  the  cafe  in  quei^ion  ;  fo 
that  it  is  clear.  That  the  law  doth   not  fo  much  refpeA  the 
Ijkei.noufnefs  of  the  char^  againft  the  party,  as  of  the  very 
crime  which  is  the  fubje§  of  the  charge  :  And  this  will  farther 
appear,  if  it  be  confid,ere.d,  That  the  accufation  cannot  be  faid 
V>  he  the  caule  which  Requires  judgment  of  life  or  member^ 
but  the  offence  which  fupports  the  accufation  ;  and  if  there  be 
no  fuch  offence,  there  is,  in  truth,  no  caufe  which  requires 
fuc.h  a  judgment*    Qn  the  other  fide,  if  the  offqnce,  which 
was  the  caufe  of  ^he  comipitment,  be  in   truth  of  (^ch    a 
nature  as  requires  a  capital  judgment^  but  in  th^  pii^tim^s  be 
luppb(ed   to   be  of  an   inferior   degree;  it   may  prpVably  be 
^fgucd.  That  the  parties  breaking  of  the  prifon  is  felonv  with- 
in the  meaning  of  the  flatute;  for  the  caufe  of  hi^  arr^e^  and 
^qmmitn^ent  is  ,the,  fa^  fo/  which  he  )yas  ^ar^cfted  s^^^fcom*. 
ijpitted,   jaxvl   that  does  in  truth   reqi^ire  jydgpa^ot  «i^  life, 
^PHg.h  the  nfiture  of  .it  b.9  ;juft,;>l^en  in,  the  mitiiffmfa  yi^hich 
Goes  no  way  alter  the  judgfncnj  pf  law  in  relation  of  .the  gvilt 

*  of 


Ch.  19. 


OFFICERS* 


-     fi/^l.  7.    SewcntMy,  Wh\le  the  privileges  of  fanauariei 
aVlowcd,  if  a  (hciiff  conducing  a  pritbocr  to  gaol,  ^^ad   l>i 
*^**«B  in  the  way,  through  the  limits  of  fuch  a  franck^ifi 
<^  prtfoow  had  claimed  ihc  privilege  of  it,  and  by  iha^ 
g^  free,  it  icciiM,  (a)  that  the  (heriff  was  guilty  of  ara   ^icr ; 
^Qr  lh«tk.'W«s  bU  fault,  by  bringing  his  prifoncr  that     ^^^  ^ 
E^^l,  tegtvc  hint  an  opportunity  of  claicning  the  franc:  Ki  Ce 

^^.  8.     Eighthly,  Alfo  while  the  law  allowed  tKofVr  ^ 
"»«*  the  besefit  of  the  clergy,  to  free  themfelves  from  pr  i  Co 
5*^^3111  ^afoj^  ^  niakiag  their  purgation  before  the  ord 
"  ^••anefcapc(^)  in  the  ordinary,  to  fufFcr  fuch  pc^M-Cc^os  to 
^iver  themfelves  by  it|  in  fuch  cafes  ia  which  they  Ova^l:^^    hqj 
'^  «*vxj  betn  admitted  to  it.       :  t  - 

^  •«-^.  ^,     Ntnd^ly,  If  (c)  i  prifoncr  be  rcfcued  by    c 
th^  P^^*''««  not  guilty  of  an  cfc^pc,  as  he  would  have    I 
the     .*^' **?••"">»•  if  he  had  been  refcucd  by  fubjctls, 

'«  u  a  legal  remedy  againft  $bim. 


i*nd 

ape, 
y  to 


ho 
in 
*x^a.ry, 


les, 
ri  by 

:aufe 


is  ^  I* '©•      A«  to  the  fecond  point,  vl%.  Where  fueH 

cai,  jj**  ^ftccmcd  voluntary,  and  where  negligent,  Tl^ 

cu(}qj   ''^^^ou.bt,  but  that  wherever  an  officer,  who   H 

*=>ffeiic^  j^  *    prifoncr,  charged  with  and  guilty  of  aa 

iave  i)^*  <»<^h    knowingly  give  him  his  liberty  with  an    in 

^oJunt  ""^  ^'^^^"^  from  his  trial  or  execution,  he  is  guilc^ 

fam©  cr'^  ^^^_?po»  and  thereby  involved   in  the  guilt     of"     the 

^*th.      ^A^^^  ^hich  the  prifoncr  was  guilty,  and  ftood  cliarfired 

Co  That"       *^  ftcmstobc  the  opinion  of  Sir  Matthew    Ff^/e^ 

ftJch  w^Cr^^l^     ^^^*  ^^^^  ^^  officer  may  be  adjudged  gutJcjr  of 

^^rio  hath  nnf-  fiirh  inr^nr     Knf  ahIv  niean«    w-^-^    .«-r * 


rat 


pe  i«: 
fcap^ 

«^ra  tnc 

'^piul. 

ecit  to 

of  a 


^^ch  efcaoe       —  omcer  may  ds  aojuogcu  g^ 

^«s  Drifon#^*«.a!^*'^  *^*^^  "^^  ^"^**  intent,  but  only  means  i 


'lot  bailab) 
power 
One  ^rho 


\\Mc       ^^»  J^^  where  a  gaoler  bails  a  prifoncr   who  i 
to  bail      -  **^''fe««n»  agreed.  That  a  perfon  who    laati 
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(tf)  B.  ETcape, 

2  H.  4..  15. 
F.  Cor.  %2it 

316. 

but  17  AfT.  5^. 
■  nH  B.  Ef'citpe 
24  ieegn  con. 

(*^  F.  Cor.  t6. 
27  H.  6.7. 
S    P.  C.35. 
Vide  23  H.  t. 
II. 


(r)  B.  Ffctpt 
10.  31.  52. 
6  H.  7.  J  I.  II, 
10  H.  7.  15.26, 
19  Affile   34j» 
1  H»le  596.       * 
riemi  coaC/ary« 


(^  See  C.  Cir. 

49»- 

s.p.  c.s«.  .♦ 

It  is  »n  eic»p% 
t'-  dilcharge  • 
night  wajkrr    . 
from  the  wa'ch« 
houfe,  alchougli« 
no   pofiiive  ( 

charge  it  aiad€« 
s  Burr.  867. 
(r)  Sum.  1 13« 
Supra  fe£t.   5. 
iH  »e596,597« 


rity  in  otbcr'bo«t  *  neither  can  I  meet  with  any.  autHc>-. 

That  ihc  bailin  2^  '®  fupport  the  above-mentioned  opixiio„^ 
no  power  to  'g.?*  <>"«  who  is  not  bailable,  by  one  who  H^tlx 
efcaM;  hot  th«  "^       ncccflarily  he  cfteemed  a  volunt a r>r 

Durvicwoft  p^.^^^*«'»ry  opinion  feeow  more  agreeable  to  tla^ 

fequent  part  of  thT;  1*  ""'  ^'  ^'^  ^^'^^  "'*''^  "?  ^*'^'  r""  '^u  ^"  ^^ 
an   a&cCT  fccma        ^^^^ptcr :  Aifo  there  are  fome  cafes  whcrcri« 

oiven  bi«Prtfoner  ^"^  ^'^^^  "^^^  ^^""^  (/^  '"^  ^^""^  knowingly  ^^^ 
rJ^ora  Oil!  of  ihe  n.-?"^^  ^*^«y  t^^a"  ^^  ^"8^^  ^^  have  had,  as  j/5, 
hbTfrieods,  to  fi„rf  ^"  ^^  P'omife  of  returning,  or  to  go  among  ^.  t. 
1«    which  he  ?->    f^'^*  who  would  warrant  goods  to  be  bi« 


242% 


I    I 


•■    'II 


aM 


•• 


»H*59> 


(s)  T.  Cor.  i^« 

7*  Bfeapc  !• 
8.  P.  C.  34« 

I5H.7.9. 
s  Hale  J93, 


or  ESCAPES  ttfTitRiD 

iccured  oF  tarceny ;  Mi  it  dotih  tidf •  %lelr;  urisethe 
bailable  or  not,  arfd  generally^*  th^ttld-cAs  cbncei 
iubjoA  are  fo  very  baldly  r^p^rted^  tXiitk  is  very  ^ 
ttiake  an  exaA  ttitt  tf  the  matter  ftorn'tbem :  Hon 
much  feems  clear.  That  if  in^the  cafel  iAcvt^ment 
officer  were  onty  gpilty  of  a  m^lgjtnttftMfCi  in  fti 
prifoner  to  ep  out  of  the  limita  ^H^  prHbti)  tvi 
fecoriry  for  nis  retttm,  he  cooM  ftorba^  been  ( 
higher  degree,  if  he  had  taken  bafl  Mhlii  m^fti;  i 
it  feems  reafonable  to  infer.  That  if^ealiaot  bt  in 
general  riiie,  that  an  oScer  is  guHty^  a  fohmtar 
bailing  his  prffoner,  'whom  he  bath  no  power  to  ba) 
the  judgment  to  be  made  of  all  b AiMd  "bf  <hit 
depend  on  the  circumfiances  of  the  cafe,  at  the  be 
his  crime  with  which  the  prifoner  is  char^  die 
his  guilty,  the  impibbability  of  his  retuVning  to^rti 
tojuftice,  the  intention  of  the  officer,  the  motive 
be  a£ied,  &c. 

Siff.  II.  Neither  is  it  a  certain  rule.  That  an 
unlawfully,  ktaowingly,  and  willingly  fuflbrs  a  cap 
to  efcape,  is  in  all  Cafts  to  be  adjudged  guilty  of 
cfcape ;  for  where  an  ordinary  fuifered  a  clerk  atta 
committed  to  his  cuftody,  to  free  himfelf  from  ir 
by  making  his  purgation,  he  might  be  truly  (aid  to 
Aich  prifoner  to  efcape  unlawfully,*  knowingly,  ai 
and  yet  it  feemi,  (a)  That  he  was  guilty  only  * 
efcape,  for  that  he  did  not  fave  the  prifoner  fro 
which  was  excufed  by  the  privilege  of  the  dergy,  I 
the  imprifonmeot. 

Sea.  12.    As  to  the  third  point,  t^isi.    In 
prifoner  may  be  re*  taken  after  an  efcape  ;  it  feenn 
agreed,  by  all  the  books,  [h)  That  an  officer  i 
purfuit  after  a  prifoner,  who  hath  efcaped  thro 
gence,   may  re-take  him  at  any  time  after,  W 
him  in  tfce  fame,  or  in  a  different  (r)  coanty. 
generallyin  fome  books,  {d)  That  an  officer  \v 
gently  laffered  a  prifoner  to  efcape,  may  re-tal 
ever  he  finds  him.  Without  mentioning  mny  fref 
indeed,  fince  the  liberty  gained  by  the  prifoner  i 
to  hia  own  wrong,  there  feems  to    be  no  re 
take  any  manner  of  advantage  from  ir.      But 
hath  voluntarily  fiiffercd  a  prifoner  fo   cfcap< 
fome,  (i)  That  he  can  no  more  ioftify   the 
than  if  he  had  never  had  him  in  cuftody  before 
own  free  confent  he  hath  admitted,  that  he  hai 
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/ 


^^ew.  2j^V.iK«  f«U.  !.  *^»«»»  "lone  he  fccms  to  ground    1 


^OX 


hi 
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^)  S.  p.  C.  j|. 

F.  BrMM  a. 

B.  Ercape  jj, 
I  Hale  601, 
Sammujr  li4«* 


^   ^^<^9iMZ^!?^iided    4^i^^°^  *^^«  «  large:  bir  whirh  ;*  r 


S.  P.  C.  3fi 
Summary  ff4» 


See  the  books 
crited  fed.  6. 
X  R.  Abr.80?; 
V  DaiiT,  Abr« 

3  DuiT.  Abr« 
X19. 

^7. 


'^^J'^n  of  the  court,  b^**'^  ^"J^ '"  '^^  ^^her  cafe,  if  he  ihoS^ 
J^^^^  for  which  (hi  7^  ^^^«":!15  't!*""  not  lie  in  the  cKl 
^^ouid  be  adjudged  aw;    ""^V      ^ouU  be  bound  to  pay  the  wK     f  ^ 

^^'^  he  has  been  £ned*?  %o  "^^  Ho«^«ver  it  is  certain,  -Tk^*^ 
[^.^  precedent  fe«»n  l^t-  ^.  ^  gfoler  to  re-t»ke  his  prifon^-^  ^ 
^Oiiclf  b?  kiliiMJiis!:*^    ?«cfcape,  as  hath  been  (hewr>    / 

^         6   ***H^to^^  ^t  is  clear.  That  he  cannot  exc    * 

ia  the  purfuit,  though  he  couj 


Me  Top.  i«£t. 


a^M 


er  ESCAPES  surrniE 

fi#t  p«ffibly  rebuke  hioi;  h^  oMift,  in  fiMk 
to  fubaiit  CO.  (uQh  fine  as  jiis  nsgligeiiGC  (hall « 

5^^.  14.    As  to  the  fifth  point,  viz.  In 

officer   fufiering  an  eiicape  is  to  be  indided 

That  every  indidment  for  an  efcape,  wh< 

voluntary,  mud  expref&ly  ihew^  that  the  part 

in  the  defendant's  cuftody  for  a  crime*  a£lioi 

for  it  I  and  that  (b)  it  is  not  fufficient  to  fa 

the  defendant's  cufiody,.  and  (barged  v'lth 

that  a  perfon  in  cuftody  ^ay  be  b  charged, 

cuftody  by  reafon  of  uich  charge.    And  V 

every  luch  indidment  muftmprcfsly  Ihew  th,: 

at  large,  which  is  moft  properly  {c)  expi 

0iemt  W  hfpim    Alio,  it  (eans  necefla^y 

when  fhe  Q(&iice  was  commiued,  for  whic 

cttftpdy,..notonty  {d)  that  tc  9af  appear, 

the  efcape,  but  alfo  (#)  that  it  was  fubl 

gcnecal^  p^irdQn*    AUb  is  feenis  dear,  Tb 

for  ^  voluntary  efcape*  mufr  aUcdge  that,  tl 

fg.V^tuniarie  A%  B»  ad  h^gum  m  p4fmifu\ 

fliew  the  fpecies  of  the  crime  for  which 

prifoned ;  for  it  is  not  fufficienc  to  fay  \ 

was  in  cuftody  for  felony*  &c.  for  that  no 

in  this  degree,  but  as  involved  in  the  gi 

which  the  party  was  in  hiscvftody ;  and  t^ 

crime  mutt  be  fet  forth,  that  it  may  a| 

cipal  is  attainted  for  the  very  fame  crime, 

that  it  was  in  truth  comosicted,  if  high  1 

queftionaUe,'  (g)  whether  fucb  certainty 

tb^  crime,  be  neqeflary  10  an  indidmcnc 

for  that  it  is  not  material  in  this  cafc^  w 

efcaped  were  guilty  oc  not* 

• 

S$£l,  I5»    As  to  the  fixth  point,  v/s 

S.P.C.  34.  9s»  efcape  is  to  be.  tried  and  adjudged  ^  it  is 
I,Cotooe466.    ^here  periTohs  being;  prefeot  in  a   cou 

mitted  to  prt(on  by  fuch  court,  the 
bound  to  have  them  always  ready «  wV 
demand  them  of  him ;  and  if  be  fhall 
fuch  demand,  the  court  will  luljudge  Y 
without  any  farther  inquiry,  unlels  h< 
matter  to  alledge  in  his  cxcufe  i  ae  tha 
fire,  or  broken  open  ,by  enemies,  &< 
eluded,  {h).  by  the  record  of  the  coor 
the  prifoners  were  in  his  cuftody •  Ai 
That  if  a  gaoler  £ay  npthing  in  excu 
S9H.6. 3)73^  fliall  be  adjudged  voluntary  $  hi|t  i  ca 
>^Haie  ^9.      ^  ^  purpoie  I  and  where  it  fianda 


B  Htle  599. 
B«  Efcape,  St. 
r.  Aflite  147. 
{h)  Stikeld  %^%• 
5  Modern  414, 

kit  180. 
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C.  J.  s»«- 
Salkeld  aja. 


(OB.Efcipest* 
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a  Leon*  i66« 
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C«3lis.  75ft* 
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(/)C.£Us«  5a. 
Hit.  7j. 
9.  P.  C.  95. 
Sadunary  1 10, 
iii.ieS.. 
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(f)8ceKeilw» 
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iBaintat 
nature 


^*^^  aii^  ;    .  '^^  ^o  other  nr;f,^    •        . 

'^■^«-/&r  ,A  Swbo  hasth,     ^   ^X*")  "^**'»»  agreed,    f, 

,    ^-^   rA  '"  "'"•  ""''^  ^'  * 

^''"'•'^'-'^-Sl*!^^^^^^^  whereof  I  fhaJI  e;,j„vour    e, 

-  '^'^-   IS     'Vs.-      ^  '«ken  „  received    .n^    '  "  '""'^'^   »* 
f ''"^  not  u  '*  *>'"•  b  "  '""*^''  »^''*» 

S,«  *  »nd  ihi, '"'J"'ir«SA'""'\^°'"  receiving  fuch  prS 
..  T^h„  ,?;      t   i,  /„,jf^*»r.lf  the  higheft  cou,   of  eyrV""'^'=^* 


»03 


(-)S.P.C.3jj 


•  • 


i\ 


y  .nd  fei.^  anrth;  Lt  ;,/ 
^ndalfoefcapes  of  clerk,  con vi 

fc„'jf'"J?«i"!^»'eviedfro^ 


of ,    ■'"fticcs,  ai  well     ^*»«ch    v  r  °^  ''^^  ''""e  paft 

;:  ft  <£:;  o1s*-^'u^,^f  -^^^^  jy .  Rich.  3.  e. 

to  *^«'  iCf '  °f„<^"P«  of  every  pcrfoa 


^  ■  Aflin  la, 
S  .  p.  C.  3  J, 

»    Inft.  166. 
a  Htleiog. 


3.  P.C.  35, 


^  -  -     As  to  the    f 

'•'i::aaiStaundford.  T^l**! 
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vamntcd  by  the  oH-  <*)  bobk  ; 
finibfe,  and  wlierc  4U>ffirciabIe 

following  pan  of  this  chapter. 


1  H*]«  603.      •    H^le  1 


iHilc  134.1)0, 

Mi.JSJ. 
B.Car,  iji, 
•7  AlGtc  tt, 
n  H.  4,  IS. 


F.  BW.3. 
■7  Aftu  6*. 


[J)  B.  Zrup« 
18.  SI. 

>  RoU  I4t. 

3tH.6.j].34. 


Sctc  ■(.  fcc. 

iH^  St  i- 


(f)  iatamttf 
114. 11^ 
ScBC.  16,  feft. 


S<-<3.  22.  As  to  the  fcvcnth 
voluntary  efeape  is  to  be  puntlh' 
agreed.  That  fuch  efcape  amoui 
and  is  punifhablc  in  the  fame  dt 
the  party  was  guilty,  and  fot 
whether  it  be  trcafon,  felony,  < 
petlon  cfcaping  were  z&uatiy  « 
under  an  arreft  only  and  not  c 
were  ailainted,  or  only  accufcd  (i- 
indi£led  nor  appealed  :  And  it  is  i 
efcape.  That  the  prifoner  had  berr 
of  death,  and  only  committed  till 
to  give  the  widow  or  heir  of  the 
bringing  their  appeal. 

SfJJ.  23.  Aifo  fuch  an  efcape,  f 
fully  takes  up'  n  him  the  keeping  1 
puiiiOiabIc  in  the  fame  manner  as  if 
iittitled  to  furh  cuAody,  for  that  the 
the  vcfy  fame  ill  corvfequence  to  the  pu 
he  no  reafon  that  a  wrongful  oBicer  t 
tli^n  a  rightful,  and  that  forzioothci 
a  wrongful  one. 

Sen.  24,  Alfo  if  the  warrant  of 
and  exprefily  chrvr^e  ttie  pirty  With 
fomc  other  refpeft  be  Hot  flriflly  form: 
may  [i)  be  probably  aigutd,  That  t 
efcape,  is  as  much  puniOiable  ai  if  the 
right  ;  for  it  would  be  highly  inconveni 
take  advantage  of  a  flip  of  (his  kind  in 
being  generally  made  by  pErfoiT)  of  no  c 
law,  cannot  be  expeflcij  to  be  always  a 
and  theiefufe  if  iheybegaod  in  fubAai; 
fecms  to  require,  that  the  gaoler  be  as  m 
(hem,  as  if  ihey  were  never  fo  exaflly  ina 
SiH.  25.  But  it  feerni  lobeagrred, 
amount  10  a  capital  oStnu,  unlffi  iJie  < 
party  wu  cOBiBiitted,  [y}wM  aftuilh'  fiu 
efcape ;  mi  tberefoic,  if  a  gMl«  fufier  0 
committed  for  havioi  ^ivco  1  dingcroui 
who  afferwarids  diej  of  lijek  vDun^  ye(  1 
fclony,  for  that  the  offence  0/  th«  prifonti 
«  the  time  of  the  tftipe;  111^  ihough  hf, 
(e  iftcrwaids,  for  fomc  pvifofcs,  tflccDKil 


CLrf  .^       BY  -OnF:*!  C1S:It»*  •  ^  4tet 

with  hiohi  ^iid  t^fe^m^ia  b«  hoUeiabf  Sir  William  SUinkI* 

ki^  (4)  Tim  «ter^  «.^gi^er  >|^a<b  bma  jSoed  (or  Aiffering  a  M  S.  P.  C.  jf, 

rioiw  4^jgRpU]F; ;to.  ^cakfm,  hc.cwoot  afterwards  rt-Uke  .^/g^^^'^** 

him ;  boft  thc^b9^.(^)  or-  wl^icb  aloM  be  ieems  to giroiind  his  si  Era^^s, 

:?imo%  (iq(^i^i9l  fuUy  copne  up  lo  it ;  for  tbo  purport  of  it  1  Hilc  60s.    , 

eeflutot)f  qQH^^r^than  ibi$r  That  a«  gaolcr*s  re- taking  of  a  *»««»7  "♦• 

)riiooer,  ^Uffh^  hath  bci^ii  fij^d  for  aa  efcape,  fiuU  be  to  no 

wpoic,  for, thai  itiiacontrayry .  to  the.  teoord^  by  which  it  ap* 

lan,  liot  the  pnroofir.  hath  been  at  large  i  by  which  it  feeou 

ilycobei^ieBd^ds.ThaKargaoler,  who  hath  been  fined  for 

fi  eicapct-j^U  not  ^aVQid-  tLe  judgment  of  hia  fine  bv  re-    '     .. 

^^iogiiiaiDibfier  :•  But  |.  do  not  fee  how  it  can  be  colfcded 

rom  twBGti  ^dpthci^amiot  juftify  the  rcr taking  him. 

» 

^s*iy.  As  to  the  fourth  point,  viz.  How  far  an  eTcape  it 
u-jki  ^)  Bt-taksng  the  prUoner^  or  by  killing  him,  if  he 
3'*n.>t  bcfe-ukcfli  perhaps  it  ia  the  better  opinion.  That  S.P.c.fp 
nicrccfi  priioner,  by  the  negligence  of  his  keeper,  gets  fo  ^I^J^JJ^ ''** ' 
If  our  of  his  power  -that  the  keeper  lofes  fight  of  him,  the     •■•••■"•nr*. 
»p(r  !s  finable  at  the  difccmion  of  the  court,  noCwtthftand* 
If  berc-took  him  immediately  after;  for  it  feems  agreed,  ^^t^* 
-whisisto  be  adjvdgfed  a  negligent  efcape,  which  implies  Tr.  iUr.Soa. 
n  riteoce,  aad  confequently  that  it  muft  be  puniihable*    It  is  x  Du?.  Abr* 
uc  indeed.  That  in  an  adion  aeainft  a  gaoler,  for  fuffiering  ^^^ 
Kiffdlcd  ia  a  civil  adion  to  efcape,  it  is  a  good  excufe  for  1%^^' 
)<Ziob,tkat  before  the  adton  brought  he  re- took  the  prifoner  Vide  8  W.  s«  <i 
poQ  fftih  (uit,  which  is  well  maintained  by  ibewing  that  he  '7* 
siffued  him  immediately  after  notice  of  the  efcape,  chough  it 
^efome  hours  after  it,  and  re-took  him  1  but  it  does  not  from 
'^  follow,  that  the  like  excufe  will  f^ve  for  the  negligent 
^*^  of  a.  criminal*   becaufe  this  is  an  ofience  againft  the 
biick,  bu^xbe.  other  is.  only  a  privste  damage  to  the  party. 
^  i^r  will  it  be  the  like  hardihip  to  the  officer  to  be  expofed 
'-'(jipjniihmcnt  as  the  court  in  difcretion  (hall  think  fit  to 
t^^  upon  him  for  the  negligent  efcape  of  a  criminal,  as  it 
'^'^  be  to  be  liable  to  an  adion  of  efcspe,  for  fufFering  a 
ribfliQ  his  cuftody;,  in  a  civil  a£lion,  to  efcape  (  for  that  in 
'  formtf  cafe  the  court  would  moderate  his  fine  according  to 
'  cIiQiaiftaocei  of  the  whole  matter,  and  would  certainly 
'^'g•t^  if  not  wholly  excufe  it,  if  he  Oiould  appear  to  have 
^"  <il  rcaibnable  pare,    fiut  in  the  other  cafe,  if  he  (hould 
'>>(»ie  to  an  adioiii  his  judgment  would  not  lie  in  the  dlf* 
"'^n  of  the  court,  'but  he  would  be  bound  to  pay  the  whole 
^;  br  which  tha  p^rty  was  in  his  cuftodjr.  If  the  efcape 
-J  d  be  adjudged  againft  hini.    However  it  is  certain.  That  vide  ^o^  iUL 
»iil  be  no  advanuge  to  a  gaoler  to  re-take  his  prifoner,  ^ 
er  be  has  been  fined  for  the  efcape,  as  hath  been  fliewn  in 
'  precedent  feAiont  alfe  it  is'  clear.  That  be  eannot  excufe 
A(tlf  bj  kiUiog  a'  prifontr  in  the  purfuit|  though  he  could 

not 
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ESCAPES    scTT'rj 

Siie.  ^    Ttfefcmstbv   b<i 

efnfie  will  not  amoutM-CO  a. 
one  voluntary  {a)  one  ■will  t 
gligent  cfcipc),  it  is  faid,  thi 
court  tDOuH  him  of  hi*  office 

Sta.  ^i.  It  feams  to  be  < 
Et  found  guilty  upon  an  ind 
ncgKgent  cfcape  of  a  crimin 
ought  to  be  condemned  in  »  cc 
which  frcmi  tnoft  properly  to 
not  clearly  ippeir  from  the  old 
it  fecim  to  be  taken  aa  a  line,  i 
and  in  others  it  is  fpoken  of  get 
certain  futn,  «fKl  without  any 
amercement.  But  where  the  bi 
of  a  vill  or  hundred,  for  Cvffxr 
being  arreKed,  they  fceoi  always 
and  not  as  a  6ne :  And  where  a 
ctrpm  into  the  king's  bench,  on  i 
indiftment  of  felony,  doe*  not  I 
fcemi  (e)  that  he  is,  by  the  cot 
amerced,  not  fined. 

Se£t.  32.  It  hath  been  holden, 
may  be  pardoned  by  the  king  be 
voluntary  one  cannot  be  h  pardoi 
fully  confidered  in  the  chapter  cone 

Stil.  33.  And  it  feems,  (g)  Th. 
penally  for  fufiering  the  negligent  e 
was  of  courfe  100/.  and  forruHeri 
indiSed  and  not  attainted,  wai  5  /. 
ing  were  neither  atuinced  nor  hdit 
left  to  the  diTcretionof  the  court  t( 
forfeiture  as  (bould  (eem  proper;  am 
efcaped,  it  feems,  Thit  the  penaltiej 
courfc  to  be  doubled ;  yet  it  feems,  1 
be  no  greater  for  fuffering  {i)  a  pri 
feveral  accufationi  lo  efcape,  than  t/ 
but  on  one. 


Ob  •  toaviffira  St£f.  34.  As  to  the  (ecood  pariici 
2!jr^* '  '*■  ncr  offences  of  this  kind  are  puni/ba 
whM*ih(  '  cited  by  5  Edw.  3.  c.  8.  "  That  perfi 
M«i4iDib  jn  times  paft,  bad  removed  the  indiH 
Sntm*^^'  ^ni^  '*''"  yielded  themfelra,  and  by  ihi 
j«4pnMt,  tb<  bench  had  been  incontinenilf  let  to  bi 
fnitntat  m.y  many  evil  deeds,  Jk."  Am)  thcTtupon 
'Sll!!?.!"!!^  "  fuch  enditces  and  i^jeWta  O11II  he  h 
•twbrivii-  "  pnfon,  as  baongern  to  Hieni,  arcd 
Mt.  on  (he  trill,  (i  ^hi^h  (bc  faid  Duiflul)  fluii  hire  0, 

Id  ■Finmiea 
•f  tb(  Jimitn* 


(OlH.S-a. 
F.  Cor.  84.  agi, 
S.P.C.   3S. 
B.  Efcip*  16. 
Ri«.  it  J. 

(.)F,Cor.jis. 
t^iS"-  J- 
»J  Atbte  9, 
8.  p.  C.  65. 
at  Affiuji. 
SumnuiT  1 1  J. 
r.Cor.  196, 
991.  J70- 
On»Dt  19, 
Zfupc  4. 
See  the  Book* 
lirnc.ia.lea. 


</)jH.T.tj. 
I  H.J... 
r.Cnunt  J7. 


4a  Aflifc  41. 
«S  **•  J-  if- 
P.  Cof.  4H. 
If)  8.  P.  6.  33. 
F.Cnr.411. 
(1)  P.  Cor.  igi, 
b<ASm  51. 
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/"««?>,     W  depart ih-i,    ,    "  cnoofe  before  the  fa.rJ ;.  r»  -  »nr«era»d  cob. 


V.   Sharpneffl. 


"  -^^^'^^tir  "'i'hout  bar  ind'?f:r'/'"f  ^''^^-^ 


«c 
«c 

«4 


'  or  without   B^il 
«  the  imtof    rhi< 

e  en  q  c^  i 


gaol 


H  ^  ''^<^n  or      ^"^e  of   K-     '^^^Jjy  of  the  km  '  ^ 


^^  ESCAPES  »^^^ 


Vide  Ru(n.„d..  j,„„,^,^  ^^ 


He  twentieth. 


>    B 


1  (hall  content  myr^I      ^ 

*^i^^n»»  piacc  with  confidering  t},^ 
^'^^j  Where  a  private  perfon  is  j. 


Vide  5  Anne  c« 
9.— The  penaU 
I  it's  for  efcapet 
inflicted    by  the 
fubfeqoent  pare 
of  this  rtaiute, 
which  were  re- 
cited in  the  for- 
mer edition  of 
this  work,  have 
Juftice  503, 


Summary  lit; 


I  !       I 


i 


f     I 


soS  ESCATCS  aurrsKBD  »-v 

adjudged  gniltf  of  fuch    an    e£c. 
nwnoer  be  ii  to  be  puoilhcd. 

S*a.  I.  Ai  to  thtf  firft  po7nr« 
rule,  That  wbcrcvtr  any  [teribn 
cuftody,  whether  upon  an  arrcA 
•■"--  -  be  it  guilty  {a)  of  an  efcap^,  if  h< 
before  hehaib  dtfcharged  bimftlFo 
to  fome  other  who  by  law  ought  tc 

Slit.  2.  And  therefore^  if  a  p 
for  fufiJicioh  of  fclonyi  and  delivt 
anoihet  private  perfon  who  receives 
at  large,  it  H  faid,  {b)  That  both 
efcapc  ;  the  firft  becaufe  be  fhould  i 
till  he  had  delivered  bim  into  the  t, 
the  latter,  btcaufe  having  charged  b 
a  prifoner,  he  ought,  it  his  peril,  to 

Seff.  3.  But  if  a  private  pcrfbo  hi 
have  delivered  over  his  prifoncr  to  I 
(herifF,  (e)  or  his  bailiff,  {d)  or  a  c< 
cuHod/  the  prifoner  efcapes,  the  partj 
not  chargeable  wiih  it, 

Stif.  4.  But  if  no  officer  will  recei 
cuftody,  it  feems  (/)  to  be  the  fafcfl 
the  cuftody  of  the  townfliip  where  tli 
bim  lives,  or  perhaps  of  that  where 
which  fhall  be  bound  to  keep  hioi  tiJI 
but  if  fuch  townfbip  rcfufe  alfo  to  rec 
how  the  perfon  who  made  that  arreft  c 
bim  before  the  next  gaol>driiveiy,  ualel 
time  procure  him  to  be  bailed, 

S/S.  5.  Neither  can  fuch  private  pet 
the  efcape  of  fuch  a  prifoner,  by  alledgin 
him  over  toaflieriff'oroiher officer,  wiiho 
in  particular,  by  name,  be  lb  delivered 
may  certainly  know  who  ii  inTwcrable  for 

Si^,  6,  Aa  to  the  fecond  point,  vlg.  In 
B.  c«r.  iiif  rate  perfon  is  punifluble  for  fudi  an  efcapi 
TOiDi'n'mii'i  8""**''  ''**  '^  '*  "*"  wriuniary,  he  ii  pur 
C^  BiMk.  -manner  as  an  oficcr,  for  which  I  fliatl  nfti 
•M.  «1m  «n  fernKT  chapter ;  and  if  it  wcie  negltgeni^  ^ 
Hfcai^l'hr*  '""  •"•*  iaiprifonment,  it  ihediibeiian  oft 
9laf9ttimA  pUmn,    M,l,  Tbf  *f  Hn.r.M«.iKiMbtkift(a 


1  H.t«  »s, 
(i}SMi.  iia. 

i.  On.  4S4. 
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^F     RES  CO  U  S. 
•^A/oA  .*^  ^to    ^  ^'^  *  ftrjmgcr  in  forcibl./    r     • 


• 


,"  ""Prifonnu*,  T^»     5fc    « •' ^"/'*'/"'  fwd  from  the    , 


i_ fo  ("jScecit. 

•=*«"«  ale-    8-P.C.  ,o.jf. 
•*     —  ••in.  Hi, 


I 


r.    •"'Pf'foniaeiirs  •     **    flJ!  ^"/'*'/"'  '«»ed  from  the    r» 
'".w,.     »»««.  »«     i^   «ninger  who  refcue.  him  froS 

^l  "^tfcr  u7>  »»^^«-  »>•«  party  Mmfelf  fecm,  not 


1 


Of 
^«Cr  F.  Eodit.  3tb 


"iture  and  mk  or '**'     I?  indiamem  of  breakine  prifor. 

Of  refcou,.         '*^  i^^    .mprifonment    and  the  fpecSj*       «:£t  TT^^'cM^ 

Puniftiable,  iife.V.      A^  ^*«=*^     *   Djieri64. 


Vol.  II. 


'^^*     thofe  who   break  prifon    ,^ 

«»»ifprjfmo,  .by  fine  aad  imptiCon^^   »*  iu  via.  f»p. 


f 

'l 
I 


a1c«  ft  lift*  5S9.  » 

S.  p.  C   30, 


I 

t 


Hi 


VMt  r«r.  e.  It. 
t.tj. 


SbMSVJ  IOOi 

DdiOD  f.  lit. 
lh«M4SS- 

IH.  C.  J. 
T.  Co..  1. 
B.TiuT.  ti. 
(HC.Cu.sH. 
(.)  I  H.  «.  5. 


Summit^  ll$> 
S.  P.  C.  4J. 
ftcBM  cMtnrJ. 


upoDcifilprctli) 
mdgftjWill. 

s. «.  tT-  "ni  . 

whicb  illtmii* 
(clonj,  without 
benefit  o<  cictijr, 
to^^'^rrft  the 

pKftfti  or  to . 
nkM  ftikain 

Adiline  ibi 

prifonfr  for 
f*dtlama},ftc. 


O  F    R  E   S   C 

in  thofe  cafes  nhcrein  they  are  Cave 
..b^the  (latuie  ii  frangtnti&us  pri/ot 
rercue  fuch  prifoncrs  in    the    like 
^uhiO^abic. .' 

5*^.  7.  The  offence  oF  rerc< 
breaking  pHron .  in  the  foljowing  p 
*■  a  perCon  committed  for  high 
prifon  and  cfcapes,  is  guilty  of  fc\< 
otheri  alTo  cfcape  whom  he  knows 
treaTon,  in  which  cafe  he  is  gui/t^ 
rcfped  of  hi)  own  breaking  of  the  p 
of  the  others :  A  (Iranger  [0)  who  rei 
for  and  guilty  oF  high  treafon,  know 
mitted,  is  in  all  cafes  guilty  of  high  1 
he  u  in  like  manner  guilty*  whether  h< 
were  committed  for  high  treafon  or  nt 
not  proved  by  the  authority  of  the  ca/e 
be  grounded. 

S*^.  8.  Secohdiy,  Whereai  a  pr 
prifon,  may  be  arraigned  (d\  for  fuch  u 
raigned  of  the  criirre  for  whrch  fw  wa 
lefcuea  one  imprironcd  for  felony  can 
belter  («^  opinion,  be  arraigned  fur  fiich 
till  the  principal  offender  be  firll  attarni 
rcfcued  were  imprifoned  for  high  treafon 
mediately  be  arraigned,  for  thar  in  high 
pall}  alfo  it  fecms,  that  he  may  be  ir 
againft  for  a  mtfprifion  only,  if  ihekin^p 
.  f  ZiSt.  9.  And  it  IS  enaftnl  b/  16  Gff 
"  if  any  perfon  fliall  byanyniEans  wh: 
*<  affixing  to  any  prifoncr  to  attempt  Co  m 
,  "  from  ativ  g't^*  though  no  efcape  be  a<f 
'*  fuch  prifoner  was  then  altalnifd  or  cnni 
"  any  felony  except  pen/  lirceny,  or  lai 
*'  or  detained  in  any  pioi,  for  tieafon  or 
"  petty  larceny,  exprclled  in.  the  warrant 
"  detainer^  everyperlbnro  oftetidingfljail, 
"  tranfported  for  fcven  years,"  . 
ia.  lOj  of  tbt    prcienM  piiillc|<J  fbcn  tbmia  m 

1;5ta.  10.  And  it  is  alfo  enidetf,  " 
*'  prifoner  then  was  convided  of,  cDmmrrtt 
**  in  any  gaol  for  petty  larcenr,  oranj' other 
**  treafon  or  felony  expttfiid  in  tht  warrj 
••  commitment  or  detainer  »i  afcreftid,  nr  t 
**  upon  any  procefs  whatroertr,  lor  any  debt, 
**  fuffl  Of  fumi  of 'money,  imoundng  in  ihc  \ 
*'  of  oBC  huniiRd  pouiidi,  (Rty  pdba  fo  of 


ai? 


u  t  s  c  o  u  s, 


2ZI 


.    ,.  S^'^ot  p,i(on  ,n.  ^'^y  ""^  u     jr     ^^  conveyed     i  „to  any  «»»«-/„,/„ 


**  iniSf '°  *^^«>i '*  "/"«h"  enaaed,  ««  That  i« 
^Ttrtkt  iiofl^*        ^^tai«-j   r  '" '''^"v^^'^eo*  then  was   c: 

**   of  "^''^^     ^^*«ncd    for    petty    Jarcpnv       ,./ 

'*  »nounti2  ^'**»*.    «=tt'n«r.  or  upon  any  procer* 
tS.«.ir    -.  •*»'«cmeaoor,  .nd  I» 


on  convi^ 
T  oea.  13.     A^  '»blc  to  a  Bf* 

*'  borough,  lyj J    *'*<^^*L^"y  ?!L  "".**•  """"P*  «<» 
-  then  b.; 5i">K^„  ">«   cuHpdy  of  any  conftafa, 
«  carry  hio. or  i  ^^W?.",'  °/  <>'»»«'  o^cer  or  ptrfon^' 

"  exprdediqr,     «^r^  ^     '   ''J' /l^*"*  <>f.«  *acraiat 
«  or  aiSftiog^,**^i*    ^"  «'■  »">'  f«^!°ny  (««Pt  peitv       . 

"  pottati«.,te  I***Mt  *^°  "  ««?•?'  '"  n»*k».bis  erc> 

**"<*to^    *'P'  *"  ''*''^'''»  ""y'"8  ^«=»ooa    i^ 
^^«   (be  cQQtndor  for  the  tranfo       ' 

P  a  *^^ 


VVi 
3fc  th«  But  if  dMa=iie4 

Other 
arrant 
fcatfo- 

oney. 


und 


*i- 


I 


I 


^»),    be 


'^'^tc  his  c.  23.  f.  5.  •■•^ 

f      head-  *♦  G'^-  »  5-:*# 

*^0   (ball  felons  conir^a  ^ 

^<!r    to  '""^«  their 

F*      ^^^  efcape  fiocwi   «»« 

^O"*'  perlcns  to  vw  trxo 

c:enyj  thc>  •»«  ae*»^*«- 


sfcapi 

per(oo»  to  vwrx-^' 

they  •'«  <*^ 

tiding  «"  '".•^i''' 

from  ^ithoo* 


^    «. 


^ra. 

Ion  of  ^^^^ 

^    Xuch 


■■) 


iiM 


aia  -     OF     R-E  «  C    i 

**  fuetiKiloRs,  bU  affignr-or   agents, 

"  whom  Aieh  felon  (hall  have  been  li 

-  •*  for  iranfportatldn,  then  every  perfc 

"  vifflon,  (fiaU -t«  gniJ^  of   felony, 

"  yeart."' 

StisTiunt  fmm        f  S/fl.  14.'    AnS  it  ii  Further  enai9-e 

trjinipMiwioo,     «  ^ho  fiidl  be  orrfered  for  traitTporcati 

"''  '*  ad,   Aiall  return  or  be  found  at  Iar| 

•*  caufc,  before  the  expiration  of  the   ■ 

**  to  the  fame  pamflimettC,  protecntton, 

*•  as  other  Idon*  rcturnitm,  be.  from  v 

**  liable  to  • 

Llniuiaw.  t  SiO.   I  J.     Providtd  alwayt ,     ■•    T 

*•  profecution  for  inf  of  the  faid  offencci 

'^  tbn  be  coimnenccd  witbio  one  year  »t 

"  milted." 

rc^ixR  •  «••       t  Stff.  16.     It  \t  iiMb  enifled  bjr  25  ( 

^a  w  ■11114(1,    ((  •!-(,„  jp  ,„y  perfon  or  perfoni  wharibe 

**  at  libertv,  or  refcue,  or  attempt  to  refc 

**  any  perfon  out  of  prifbn  who  fliatl   bi 

**  found  guilty  of  murder,  or  refcue,  or  a 

*'  perfon  convicted  of  murder  going  to  ei 

**  execution,  every  perfon  fo  ofivfidine  Oii 

"  of  felony,  and  fuf&r  death  without  bcnei 

Pcrrainitbe  i  St£}.  tj.     Alfoitii  further  enisled  by 

itiahaifoft     %t  any  petfon  or  perfent  whitfocrer  flull,  a 

"■•W»4"i*e.    (t  h,J^  by  force  refcue,  or  attempt  to  relcw 

**  oflender  out  of  the  cuftody  of  tW  {ben 

**  during  the  conveyance  of  fuch  body  co 

"  dtrcfied  by  the  nSt  |  or  tuHl  by  tone  nfc 

'*  refcue  fuch  body  from  the  campifly  of  1 

"  officer)  or  fervints,  or  from  the  bom  of  ai 

**-  the  fame  (half  hare  been  dcDofitrd  in  purfi 

"  every  perfon  fo  offcirdingftJlbetnnfporfei 

"  and  Ibill  be  fubjeifi  to  the  like  puniHiinent, 

*<  rvitrrnirg,  as  by  law  Mherftbni,  niitmiii^ 

*'  ation,  are  fubjefi  to." 

tjtw.&v.        t  Sea.  tS:    It  19  dfO'eniAtd  by  11  Ove.  9 

ftir.  i.(.5.  r4.  '*  if  any  pcrfona,  to' the  nmber  of  five  «r  a 

{ir>fiu>  pitij  of  t(  tumultuous  and  riotoutitiuMriQitmbiB  then 

5»Kh'.''w  the      *'  ""y  offender  igatnft  9  G«.  J.  c.  aj.  orn 

nfco.Bi  dT  laji      **  or  wound  any  peifoii  or  peifotM  who  Ihill  1 

Fa^'-'^f"'*''  "  ^*  atout  to  give,  any  inhtnu'm  oreridtn 

■^I'M-afTba    "'ftall  have  dilcoveted  or  given  cvidrtce  againiJ 

vwntr  o(  ■n)'      **  Ip  difcovcT  or  give  evidenre  igiinl),  (tixe  or  b 

iTViii'^l*""  "  '"''  P*'''*"'  "■'  (*"<>"»  offnKfme  »|»infttlie  (a 

'tM,\>,m^lit,    "  Ae»r  aiders  iajJ«bettorsfl»Ube  guiliyof  W 

frc.  AC.  Vide    »  court  on  conTi^lioi^  0^1  bm  p4lkrl«mn<] 


!■ 


I 


I*  "  Th",,  ^^^°  •'  •'*  enaa«J  by  2  W:il      j  », 


ajcfty's 

benefit 


•>";*^^»^,  ^        ° '"""««  to  ii,  „Ji„  "^y?«  time  i«,..ii.  J.. 


Cc 


^*na    frri/r  ivfert  to 

leved  t>otiicoft»«s4. 

^  ^    Raym.  if* 


►ws: 


^ 

^^^^^R 


a*. 


•— «For  tHe  form  of  aa 
Com*  1 1 7*  531, 
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f  • 


H 


Op 


«E    TWENTY.SECO 

"^  ««  be  5r«4*^i^Sf  *«'««.  o^;h«r  own  knowle^r^, 
«.  „  ^»«»lv      "^  *>'  information.     Second. 

*>*  thefie,  which  ;     ^»    T  /u  ••. 

P'operly  gtaniabi  **    8*^   u ''  *»"™«-  the  nature  oF 

«hofeof  Wdffli„-?^t-t^^i*s  «f  contempts,  againft  ^- 
l^nch,  mayproceiL^'-h^f '«'^;'*  generally,  but  morcTA 
^ifcretion,        ^^     i»j  ^'»  *"<*  »*«»'«  »»  »»>e  court       ^ 
A  nd  if  thty  I,  *  fummarjr  manner  accordin^*^ 

coutt,  and  appt,r  ^^»j  ^  S«: 

^f  from  the  confeffion  of  the 

P  3  *^ 


sap. 
'    into 


the 
ith- 
Such 


t 

* 

V 


1    «    « 


^         '    firft   S«f  %  Sef.  CaC 
*^ci      13    176.. 

1^^    for 

tialjy 

•rig's  F.  Coro^y    ♦• 


the   For 

:„  Cb»»— ^ —  • 
^r  Tide  A  Co^ 
lllS   Dig.  39  *** 
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OF    ATX  A  C  H 


1  Bar.  Itf  Bf 
iro. 

Raymond  376. 
Cf  Car,  146. 


sRotI  fTf. 
iBar.lC.B.35S 


S  Modal*  si]« 


SH-.7'^ 


« t  •  »• 


bts  examlnaiioki  upon  oath,  or  by-  ti 
fervatipn  of  the  judged  thefnlelves,  f 
record  tKe  crime,-  and  cominit  the 
fuch  fartber  punilhment  as  ihall  Arem 
And  !f  fuch  oStmces' W  ddne  by 
court,  and  \k  coinplained  oP  by  affid^ 
miW  a  rule  on  the  party  to  « attend  a 
to  anfwer  the  matter  of  cbe  complai 
Hjf'iU  make  B  rule  upon  1)1111  to  Ibeu^  c 
Ibould  hot.be  &rant<dagainft  him;  or 
q€  a  very  e^orpita^t  nature^  as  for  wt 
^diiri  u|e]f.  Will  grant  an  attacbmeni 
Vithput  iany.  fuch  rule  to,  (hew  caufc; 
.pr^erpd  to  Mtvd  thn  court  iti  piirfuar 

iHm\\l  W  ?PP^^«"  *^  PW«r  perfon,  ai 
fj^Oi  iniift.  every  .one  againtt  whom  an  atr 
^  -,-,,.  -  ..And  if  tHc  pifericc  be  of  an  heinous 

'Mld,4.33.34«  attending  tbte  court  upon  fuch  a  rufe  to  a 

upon'  an  atiaqhrnent,  be  apparently  (. 
gfineizWy  o^iDmit  him'  imined lately^  in  < 
rogatorieai  to* be  exhibht^  a|iinSrhfm  ir 
tempt.  But  if  there  b^  any  favourabV 
tenuate  or  excufe  the  offence,  or  if  {tap 
the  party  were  guilty  of  it  or  nor,  the  o 
th9jr  ?*i(cfejiy  ni%  tM^^^^  having. 
ty$  mtention  to  the  prorecucor,  teenier  fr 
anfwer  Tuch  interrogatories;  and  if  no  fu 
enbibited  wiiHin  '-four-  days  -after-fu^h  're( 
J  charge  the  recognifance  upon  motion;  yet 

^f^^^¥E^  °??9y^»  *°^  Jhe  inlerrogatorir 
^Vfguj.oa;[Sv  Jtnc,cour>  will  compH  hi^ 

P* As«f";  •»<*      'But,  m  *  ait.the  ,QiLfis  ^bove  mrt)tioned, 

Bubt'«  Mich.    *  ♦•«•  ^«  »*  "•i*S^  *      i_     ••    1  •        r 

SI  Awae.  P^^p  hitnftlfjupon.path,  in  his  anfyvcr  to  i 
i  Modem  7^  of  the  whole  matter* charged  upon'bini,  the  ( 
.%}pM$  17a. 

Poniiaa  49S, 

3  burr.  X3i9« 
t»  Mod.  348. 
Ill* 


a  M«d<r«  73. 


«)>*^\?^'!^^F.^^Oteapptj|  and.  leayp  the  pro 
z^miiyim  (pr  th^  pcr;urjr,  .ifhe  thinks  fie 
^^iefs^pgrt  pr  tlie  coptem'pt$  ipHlf  anfwei- 
toiies^  and  dciiy  otfiersi  the  court  li'ifF  not  d 
the  contempts  fo  denied, 'but' will  piroceed  f 
.tfaic  tciitb  of  xheiDt  ^^^d  ivilKinfllA.AicVpui 
the  iabQ]B;fiiaU  appear  reafonabk.i  Nrithen 
ti.c  hot^kt  rhc,  cba^gcthe  party  up9H  fi  ftifiiog  «r  eVtfivca/l 
and  M  ihU   '  t^rfal.part  i>f  ibccbargcai^aibH  Mrt,  butwi 

the  iama  manncras  if  he  lial  c6hiifra  ir; 

But  for  ^e  better  underdandingin  what  cal 

"procitiiln  the  i)niAnei'  a{9ovt'ip«(Ki9aeifa|;afol 

1  i|ialJ^^i)dfa<6Ur  to  ffityr;  Wbertnwiy  fo 

llie  niii'iifter^  of'  the  court  |  fn^  Wbe/ea^aini 


K,  B     Vide 


!■ 


i 


^-a.  ^ATTACHMENT.  art 

i?'"S^ IJ^J^'^^X  1  ^^^""?\*'''-     ''  ''«"'*  clear 
^""^1^   J'^''>'i'Ur»  i  "'•  *'''"''  «'■'"  «"  courts  of 

"**  c«Htft  Jj*f«.  ««i  o.^""*"  »""  •""  notice  to  rei 
"'^nneTaf*/!'':  "^''^.SlJ"  ^  '^"**^  '*•«  ''""ce  of  , 


I 

I 


^r^^-A:rr^  ^^i^'&'^^r  •■^i^^Sj?^*- «....«. 

his  «S^«v  f  «■    b /•;•'«'  by  fcnring  hia.  with  r«|^_  ^«cer  ,'—*••»»  "^ 
extcjL  ttl^f*  (7\  •^•on  of.  efctpe,  or  on  the   c«^"«»«d  1>T 

done  it.       '  *"*J*lS\**  dufaedto  the  corooe,,,  goj?^  •*«  ^  t')  '^  •*  * 

*  fcepve*  good  ewofe  for  bi.*S;^    *^,h3  ♦tf*;^. 


MQfir  above  omidpncdt  anln^     -^^^ 

Of 


n 


I 


nSr 


« 


4S" 


(«)N07  loi* 
Moor  770. 
1 R.  Abr.  ijt, 


ft  Borr.  797* 
Dooglai  446. 
ftBar.K,B.330. 

(h)  F.  Proceif, 

(r)  Raftal  109* 
Capiaiy  pi.  to. 
119.  pi.  to. 
fti»  fti* . 
670.  pi.  s. 

^rfi.^.  f.     • 

Con. 

B.  Proeeft  •5. 
F.  Reivrn  d« 
liiCMK.  s»        ' 

3  H.  7.  II. 
47  Affisft6.     , 
(^F.  Pt.pceit 
is/ 14.  104, 

?*'*-     X      - 

Execptionioi. 

Retnro  d«  V^-* 
conh  ^5. 
ft?  Ed.  3.  83. 
ft7  £4.  3.  77. 
Raflal  tc9. 
Capiat,  pi.  lo« 

^.  ii3«  ii5« 
B.R«iiiraiffif  * 

5  M.  4<  a4« 
XI  H.  4«  4^. 


'  OF  ATTACHME  ^ 

or  bfitiff, ice*  for  tn opprefli ve  praQice  .in 
writ  I  ic  It  every  day V  pradite  to  grant  ai 
deinetMrs  of  liiis  kitid,  as  for  ufing  needi 
and  CenM>r,  in  making  aVi'  arl-cft,  pr  by  br« 
where  by  law  it  is  not  juftifiable*  and  there 
cuie  for  doing  4r,— or  nreatiiig  die  perfbns  arr 
humanly,'— ^rkeeping-them  iir  cuftod^  till  rl 
monvy '  for  thetr  deliverance,— or  making  i 
ducamhorityi  at  by  force  of  a  bItnlcC«)  wan 
the  name  of  a  (peei it  bailiff  by  the  party  h 
without  the  privity  or  fubfequeot  agreement  c 
I  have  fometimes  known  attachments  pf  thi; 
refped  of  the  (iommcm  tife  of  the  pra^ice^ 

ence  bath  been  ibiind  to  be  alfnoft  necellary 
preveht  the  defendantfk  having  notice  of  th 
i^d  therefore,  if  ft  (hall  appear  to  the  cour 
tfny  fach  reafonable  caufe  for  fuci^  a  procei 
i  great  inducemeht  to  ^xcufe,  if  not  wholly 
it. 

•  •        • 

&/?.  4«    At  to  the  third  particular^  .tuVs. 
may  proceed  in  the  manner  above.meatiooedy 
or  baiKff,  fcc.  for  not  executing  a  wnteffe^ 
dear^  Tint  where  any  fucb  officer  is  guilty 
praAice  iii  deprivirig  the  party  who  Aies  out 
benefit  and  advantage  which  he  ought  to  hav< 
tutioD  of  it,  be  it  liable  to  be  puniihed  in  the 
qpaalbiiads  as  if.be  levied  the  debt  by  virtue  c 
;  aiid  Ueep  the  money  in  tiai  own  handt^^aod  tmbe 
left  there  appear  ibiie  gpoft  and  palpable  oorru 
tiff  negkAing   tb-fdMra'a  writ  which  bkth 
by  him,  or  to  bring  ia  t^  body  or  money,  &i 
hit  return,  4he  court,  ^i  hatiHy  grant  an  attai 
btm  immbdiaritlyy  bua  will  rather  paoHceed  again 
to  fecuro  the  writ»  ittc.  and  tf  he  do  not  obey 
eicafe  kbe  amercemelita  upoit-fcim  till  he  do,  or 
aniattachmeiit  for  d)e  contempt :  Aitd  (i)  if  the 
Hihat.h^  fenc  the  prbcofa  m^  the  bailiff  of  a  Kbe 
given  him  no  mnftiiirr,  a  nm  wmtuis  flull'bb  awan 
riff:  Axtd  if  he  reruro^  Thai  be  ftnttbe  proce 
',  who  hath  returned  a  ufrtrnfut^  or  fiich  liii 
e  bailiff  bring  not  in.ihe  body  or  ^ttioney,  &c 
^  the  better  Jc}  opinion  thr  bailiffArfl  be  an 
#iM.  (1/).  ihall  ifTuetO'tfae^fheriffy  toiUflnia-tbc  b 
iir  the  body,  &c*  ;  v  -'  i  ...       :  •    •    : 

3tl.3.i*  %$^^$*p    SH»5«  t« 


uar 


^ay  tfo^tti  m  tbp  Aiaopei. above  mtalioftci)i«(a 


ii 


^.iv        O^ 


^^*J*TachME  NT. 


^•>tftV\og  •«*(«»„  "  '^  In 

K:;w; .  coan,  t^^^y  fuch  office.  Jd^ir^^i   *^  W  ".  P.oc,r.,. 


I     I 
I 


K^  ihe  cooit  will  grant 


>ri 


ViileStf.  4ot. 


"*«  »ccid^-,  .!:*«»  .^-T''**  •f  attorns.  ..:_*  •*?«»» 


«»•    (rf)Raftil9«. 
Cf»     (')  F.  Judj,  9tf. 

^^"^  left  «tbiiJ,>  55*««     -5«««  would  never  eafijv  bL  !^      ^/^    R^a^uT,.^ 
^""i^y  forfciJ^*^»»ner  ag«„i  ,b,  «4^  P^»^?/'    B.r.oJ'e^;  , 

P^tual  by  a  Edw.  6.  >'S):J^>  oftoce  of  this  ki  J.  '      ''*''«^'^i  J?    ,  v«.  -^      " 

5  Ann,,  c.  16.  «-^-     5?  «»>  32  Hen.  8.  c  30.  a^d     '  **     ^af*"^. 

•«*\'  V  ^''f  plaintiffs  attorney  ftalj  r,  -•^     .^C^     C.kt'.  Eiu  167. 
■   •  ^'S  declares,  tod  the  Wdanf-L'" 
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OF  ATTACajlI 


I 


•  I 


Vide  Dycir  tfo* 


I  Borr.  »0i 


«* 


*  s 


Raftil  99* 
3  AikiBa  56f  • 
1  Bar.  lUAi.' 

Savil  3t. 

See  4  H.  4;  c 

)}ae.  t.c.  7^ 
fa>Cr  51* 


9dlrcfafl7. 
Str.  547. 6ii» 
tftM.339, 
J40>  19%.  fti7« 


S4t.  306. 


Mj. 


I^l«< 


^^  •  eotoay  thp  ftm^  t^m  be  appear^.;  on 
•*  fKimitfs,'  »n*  'tifo  hfSft'nv^  6icb  imi 
♦•  difcrelioir  of  the.  jUftlcci  of  the  co\ir 
^  £Milt  avail  fertuBc  la  bCitibaUbetbo 

SM.  9. '  And  if  feems)  Thatfince 
not  beea  vfual  to  graot  atrachthimts  S 
feme  appareBt<ircuai(lan6ei  of  fraud,  q 

Sia.  *!^.  -iStit-howfevef  ti  regttlar  a 
from  an  attachment,  for  hot  having  rec 
have  no  r eefen  to  expeS  the  like  favo 
tak«  upbti  tiiietri  to  ap{iear  for  others  a 
ing  been  todmittbd  and  fworn  a^  fuch 
an  attttebment  for  tvery  ippearancei 
ifvre reconied^rnbt.    ' 

t  And  jt  i«  enaSod^  by  % Geo»l.  c.  43. 
atcd  by  3oGeo.a.c.i9.  <*That  whocvc 
**  in  flic  name  oF  anothci*,  aft  is  *n  at 
^^  ward,  without  being  admitted  and  ei 
/^  w/toeyer  ihall  profecute,  and  be  difs 
**  oftfabre  capacities. — And  whoever 
**  roUedi  ihairiend  his  name  to  any 
^*  and  enrolled,  (hall  be  incapable  tc 
*«  tec.  rendered  null  and,  void," 

Sia.  10.  As  tA  the  feCotid  par 
court  may  proceed  in  manner  abo 
aof  itieti  and  ot here'  ailhig  a»  Aids ,  f 0 
it  ia  every  day^prgdice  to  ttove  foi 
and  imfair Veiling  terwarda  their  clt< 
as  fer  prothiA^g  fuits  by  lil^  (biftt 
the  parties  to  Moecefiaiy  ex^nces 
or  demanding  fieea  for  bufiaefa  whl 
xefufing  to  deliver  np  to  their  cUont 
had  been  intrufted  in  the  way  of  bu 
been- fccovered. and  received  by  the 
for  ot^  focb-like  grofs  and  palp; 
vill  fejdoo  graat.an  actachment  foi 
ingtor.OM>oejr9  .without  firft  makin 
deliver  tbem  to  the  party.  Alfo  i 
detaining  fuch'  writir^s  or  money 
paid  all  bia  juft  fees.  Nor  will  it 
aer  ai  to  any  writing!  or  ,  money 
any  other  account,  -except  only  in 
torney,  but  will  leave  the  pacty  to 


It  it  •  eaotnupr  of  tewt  In  tii  vtoraey  tci  efii  tcpf  aca>fti 
•na^iaaafiailimi^faioa;    V.  aifr4.Giu^37.       %  PAp^ 


I 

ll 


m 


3       f 


OF;    ^^TT  d 

twrodL  UA^il  they  (lull  be  difc 
cicy,  viz.  as  judgct  of  (he  fad) 
by  them. . 


•»  •    ^1 


•  ••»••-     . 

4t  Id*  3«  s«b 
(tf)Raft..ft67. 

30  Alt  i  4».  „ 
4g,Ed.  3.J0:  , 
F.  Jurof^  a^ 

so  AifijEe  If,  .. 
fCb.  4f.  ^  \ 
id)  Raft.  ft67. 

{/yr.pciii^: 

^o  hBzt  4I; 

4  H.  e,  7- 

4  Ed.  4*  3^1  37* 
36  H,  6,  17. 
fi.  Turorty  15, 

Enqufftf  4ft. 
(^)  F.  Chtl.  47, 

3«lf.  6. 17. 
(t)  r.  Omce  6$ 
Coart,  1%. 
(f)  F.  Peiacy  3. 
f  H.  4.  5. 
(i)  10  E.  4. 19. 
(/)  10  £•  4.  19. 
30  Affise  17. 
Qa.  4S  B.  p  !«. 
U  Affiat  14. 
>.Aliise  65. 
(m)  1  H.  il  %» 


Aiu)«  ibertfore,  for  «he  belli 
I  ihs^ll   coafider^    Hqw    far 
n>MJ)«r  aiM»v«ineiitigined»  *ba.i] 

H<Hv  fMvift  ibeir  jufltpRl.  •  * 

...  '.     • 

Aa.,tf)  the  fuH  puth^dv^  it 
p^nijhablc  in  ih,c  manaer  .abov< 


.01^.  J4,  .  Fifft  for  n\aking  < 
99e  oif  cbc  ^rfop^  retui;nf d  on  i 
fil^cjeotmimbef  to  tfl^e  an  ipc^i 
Cfioe.jBvithiii  vk}v  of,  the.caurt* 
which  the  .court  is  bolden,  but 
fQv  b^  .^91'j?*  lD..^b|ch  cafe 
tpf/thp  coMTt  CO.  WX>.  V  the  p 
iMfPV.jW^P. appeared,  to  inquir 
7iwh;fi/efau)ite;;5  lands,,  at^  after  i 

OfQn.^h^oi  tp  appfj(iv  PiD  P^<^  ( 
J^dsj  hf fe  bc^a  fognd  ^q  be  won 

(fOjAwfe  OS  ifnppfcV)  a.'Ancqf  ( 
9^.?V>yvf^*<v:,pjfQq5fdjpg. ,  Buj 
rcK  (hanbQ,lia)9l^.^'4ale,jbis,iiIi 
nojt  the  yeafly  value;  0|f  his^pds,,  i 
j|iror.j[£}i  ^bo  bath  actually  appe 
b  faidj|9  be  fubjeS  to  fMch  foifeii 
lands,  whether  the  party  pray  it  < 
appears  to  the  court  by  its  own 
bttOr'^th^'COiiit,  in  Ametion,  vi 
fmall  ftte.    Alfe  it  is  fiid,   Tt 
ko  fijch  penally,  where  (i)  the  i 
he  had  a^ipeared  $    as  where  but 
on  an  affize,  have  bad  a  view  of 
^\h\  a  tuTor  who^  mskes  default*^ 
#own  Wherein  the  coutt'ii  boldei 
fue^s  or  to  be  amerted)  kut  not' 
'That  heihall  hdthet<'{/)  be  find 
ant  be  tfflbined  on'  th€f<tey  on  « 
for  thac  his  appearanee  i*  fiieh  d 
And  it  feems  (m)  queftionable  w 
for  not  appearing  at  tlie  return  i 
where  the  iirft  venin  was  not  ft 
feetft  to  be  amerciable  at  all|  atl 


d 


j,^*- 


ll 


H 


twigatiBt  is. 
Vei"ia  40- 
(t)  SA».M  >j. 
VMffa.  i;i 


(r)ytW.IJ. 

(0  1  Sid.  »9. 


1  Kth.  jtf. 

t  K*b.  404. 


OF  ATTACHM 

)ppcaf,  that  the  juran  were,  aftetwar 
the  purfuance  or  the  W\d  opinion  ;  a 
^UKrc  in  tiis  aWidgiDcni  of'  the  c^ky 
be  To  bound  :  And  ai  to  thofc  three  (< 
fif  king  Edtvaid  III.  whcKin  it  is  faid 
milted  for  refufmg  to  agree  with  the 
anfivcred,  Th^i  it  is  (aid  (i)  in  the  firi 
**  fuch  jaror  ftayed  his  companions  3 
**  out  a^^recing  with  them,  and  th 
from  wtMnce.  it  b  reafonafale  -to  int 
be  fame  circumflancci  of  mi^bchavic 
verfe  rcfolution,  right  or  wtoi)g,  to  . 
and  not  to  confult  with  the  other  juror 
&c.  And  in  thelaft  of  the  (^}  faid  c. 
juror  commitied  by  the  ju{lices  of  afiiz 
and  a  night  to  agree  with  his  compantc 
would  rather  die  in  prifon  ihan  agree 
wards  difcharged  by  the  juflices  of  the 
theadiouinmcni  of  the  alEze  ihiihcr. 
the  charge  againS  Eoipfon,  who  was  ii 
of  the  reign  of  king  Henry,  VIII,  for  a  j 
fences,  1  hat  he  had  commitied  a  jur 
them  to  appear  before  the  king  and 
wardi,  on  their  appeatince,  fined  then: 
cutrence  of  the  reft  of  the  council)  in  1 
for  lefufing  to  find  a  perfon  guilty  o 
ceny,  upon  fuflicient  evidence;  yet  it 
reports  of  cafes*  in  the  third  and  four 
Mary,  That  it  was  agreed,  7'hai  jut 
terminer,  gaol -delivery  or  peace,  have 
fcfi  fines  on  jurora  who  make  a  Jalfe 
that  they  may  give  tbem  a  day  before  1 
council;  fay  which  it  feemi  to  be  in 
were  then  thought  to  be  fome  way  or  o 
judges,  or  at  leaft  by  the  lying's  cou 
would  be  to  little  purpofe  to  bind  cheo: 
Alfo  it  bxa»  Co  be  holden  by  Sir  £ 
though  a  jury  be  no  way  puaiihable 
upon  an  indidment  againft  evideoc 
charged  in  the  ilar-cfaamber  for  their 
■nantfell  offender  not  guiliy :  And  abo 
the  reign  of  queen  Elizabeth,  ■  jury  w 
and  bound  to  the  good  behaviour,  foi 
guilty  of  manllaughtcr  only,  againft  clei 
re£lioo  of  the  court,  upon  an  indiSraei 
faid  in  Palmcf'i  l.h)  teports.  That  jutoi 
dirediont  of  tbe  court  are  to  be  fined : 
inftancct  in  the  beginning  of  the  reig 
wbcrcia  it  wai  rclolved,  that  both  gra. 
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tics  werc'lifiabte  by  Ac  jufliccs  of  gaol-detivcry,  for   going 
againft  pTain  evMence*  tnd  the  diredlions  of  the  court. 

But  thcfe  proctedings  were  always  thought  grievous,  and 
were  cottipla*ratd{o)  of  in  the  houfe  of  commons  ;    and   this    f^>  *  »    s;<].  y^S.. 
queftion   ^«  at  hft  fally  confidcred  itid  debated   in  Bufliel's    ^g*^^**'  *'®* 
Cafe,  wha  having  been  committed  by  the  jufticcs  of  oyer  and    ^rT^^wF^i'n 
terminer  at  the  Old  Bailey,  brought  his  haheat  corpus  in  the   V^Au^ta«  1^5^^ 
court  of  eooimon  pleas;  to  Which  it  was  returned.  That  he 
was  comntiitted  for  the  fine  of  forty  marks,  impofed  on  him  for 
having,  with  otherjarors,  acquitted  certain  defendants  of  an 
indi^^mentforan  unlawful  aflembly,  againft  full  and  manifeft 
tviilence,  and  againft  the  diredion  of  the  court  in  matter*  of 
law ;  and  upon  this  itturn  he  was  difcharged,  and  the  return 
was  adjudged  inftifficient,  for  not  fetting  forth  particularly  {h)  (^sy  'v^.^   j^ 
fo  mucbof  the  evidence  that  it  might  appear  that  it  was  full  *  J^<»«a.   j^/  J^** 
and  roaflifcfti  and  likewife  fr)  for  not  fetting  forth,  That  the  ^\2^^^^^-  >♦•• 
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*iiu  roaniicn  ,  «iiu  iikcwhc  \cj  lor  not  lercing  rorrn,    i  nax  xnc  ^    j       '"**k^.  141. 

defendant  Hi  kdow  and  believe  it  to  have  bcch  foil  and  mani*  (^"5  %?it,*  ^'  '^* 

feft;  andalfe,  (i)  for  not  ftewlngwhat  the  diredion  of  the  (O  ^^^t^^^l^tl' 

court  waa,  and  in  what  manner  the  defendant  found  againft  it.  1%?'  .  , 


*  :. 


And  it  was  alfo  fcfolvcd,  (/)  That  petit  jurors  arc  in  *no  cafe  m  jc^Jjf  J5« 

finable  for  ghring  a  verdifi  againft  the  evidence  delivered  in  V^i'de  ^^o^.  ',,- 

court,  whether  they  be  liable  to  an  attaint  for  fuch  verdia  or  3%^*.  ' 

not,  not  only  for  that  the  jury  ire  by  law  the  proper  judges  of  i  f  n».  '^   ^  5«- 

matter  6f  fafl,  as  the  judges  are  of  matter  of  law,  and  therefore  *  ^«  w  i^.*  ^] 

ought  to  be  free  in  their  judgment  of  it,  without  being  over-  *^^«    ««•       *     * 

ruled  bj  the  judges,  who,  ftriAly  fpeaking,  have  no  more  to  do  , 

with  thcjtfdgmentof  theftd,than  the  jurors  have  with  ihejudg-  1 

ment  of  the  matter  of  hw ;  neither  is  it  poffible  that  a  judge  can 

certainly  know  that  a  juror  ads  corruptly  in  giving  his  verdi^ 

contrary  to  the  ftretlgtn  of  the  evidence  delivered  in-  court ;  for 

he  may  be  Influence  by  his  own  per fonal  knowledge  of  th^  '     '  ! 

truth  of  the  fafl,  of  the  credit  of  the  wi:nefles,  the  reputa-  \ 

tion  of  the  partiea,  and  many  other  circumftances  unknown  to 

the  judgts,  and  well  known'  to  thejtryj  for  which  caufcihe 

hw  provided.  That  all  ifTues  fliould  be  tried  by  the  neighbour* 

hood  of  the  place  fn  which  they  are  fuppofcd  to  arife,  becaufe 

neighbours  ate  prefumed  to  have  better  knowledge  than  otheri 

of  what  concerns  their  neighbours.    And  for  thefe  caufes,  and 

other  fuCh  like,  the  court  of  king's  bench  granted  an  informa-  ■ 

tion  againft' a  town-derk,  for  publffl&ing  an  order  of  the  court  Tr.  i>^    --^    .  1 

againft  juronr,  who  h^d  found  a  perfon  guilty  of  manflau<yhtcr  *?»•     *^       "^^^aog,  ' 

only,  u^rt  ah  indSamcnt  of  murder,  by  which  order  the*  faid  *  ^'^'^^'-t^   ^ 

jurors  were  declared  to  be  juftly  fufpeacd  of  bribery,  and  dc-  Hii?^i^*^*^   ^o  S. 

clared  flncapabfe  of  holding  an  office,  &c.  ^^  Vv-lTj/***' 

Se^.  ai-     Yet  if  ir  (hall  plainly  appear  in  any  cafe,  that  in-  ^^^i.  \ 

ion  are  pcrfeaiy  fatisfied-of  the  truth  of  a  fa^-,  whereupon  ■  ' 

they  declare  to  the  court,  that  they  find  it  in  fuch  a  pa^icular  * 

manner,  and  the  court  dircflly  tell  thcmi  That  upon  the  faft  fo  \ 

foundf 


n 


:i<^ 


«4 


OF    ATXA- 


t  Inil.  sal. 
U  Rarn.  4TO> 

TrJcr.Puitic. 


>  J«Mt  15,  l6> 
Vi^bw  144.  . 


fouwl,  41  tbcy  have  agteod  it  to 
fuch  or  fiich.  Mid  therefore,  thai 
M)rorduigly»  jn  thty  obOioaCelj' 

the  liw,  ^hu  lbs  jurw*  ars  finab 
sakfi  u  tttai/it  Iwt  Againfl  them 
di^HinillHib]*  for  To  ptTpable  a  pan 
judge  <if  mtMn  «f  Uw,  which  cl 
'  •nd  are  prtAumd  to  be  ignofant 
dircAion  of  one  who  by  the  law  it 
fuch  awtter«(  and  it  to  be  prefumet 

Stff,  12.  Alfo  if  a  judga,  for 
fematioa  of  a  jurjs  (ball  aflc  thei 
fuch  a  (Mrticiilar  faA«  and-  tbwy  {ha 
obftinaleljr  infiA  to  deliver  in  d 
fit,  cmilrary  to  hia  diredion*  it  ft 
tbey  may  not  be  finsd  in  fuch  a  cal 
oiiaiflft  them  1  for  that  it  ia  the  duty 
and  infomMtwo  of  ibe  ceuit,  in  01 
f»T  at  fiitl]  be  conlifteiit  with  their  c 

StS,  23.  Atfo  if  a  JH17  (bill  refi 
'  king,  upon  full  evidence,  it  hath  be 
be  fined,  for  that  in  fucb  cafe  thejr  1 
and  their  finding  doca  not  determine 
king,  in  many  cafes,  hath  no  oth< 
qu^ionable,  how  far  at  tUi  ity  the 
coDclufivei  and  it  feeou,  that  they 
punifliment  of  grand  juroia  refufing 
high  treafon }  and  yet  it  will  be  ban 
jurora  are  any  way  puniJbable  fer  fech 

Seff,  34.  But  if  a  petit  jury  in 
prefcntabfe  by  tbem,  it  is  a  good  a 
amerced  fv  fuch  concealment,  being  f 
and  by  3  Hen.  7.  c.  I.  fet  forth  more 
f.  I.  **  If  an  inqueft  conceal  any  a 
**  jufltccB  of  peace,  apotlMr  iaqiiefi  n 
*'  qmn  of  fuch  conceahacBU,  and  1 
■*  amerced  by  tbe  tUfcretion  of  Ikb  juf 

Havikg  fliewn  in  what  cafn  tbe  m 
pnniAable  in  the  manner  above  mcncioi 
in  what  cafea  othera  may  be  fo  punifhed 
fball  endeavour  to  fhew,  Firft, Where  ml 
able  in  fuch  manner.  Secondly,  Where 
Where  gwlen.  .  Fourthly,  Where  loy 

.    Ai  to  the  firft  point,  I  (hall  taiavo 
feiiur  judges  are  in  fuch  muaes  puoiJl 
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cevd'mg  vriihout  JuriUiflion.     Secondly,  For  proceeding  un« 
juftly,opprcffively,  or  irregularly.     Thirdly,  For  rcfufing  ro  d^ 
jiuftice.    Fourihly,  For  contempts  of  fupcrior  courts, 

5rc?.  15.    As  to  the  firft  of  thefe  particulars,  v/&.  In  tvhaC 

cifcs  rnferior  judges  arc  punifliable  in  the  manner  above  mtn*  ^^y  ^   j^^ 

tinned,    for  proceeding   without  jurifdidlioil.  .    It   feems,  (/?)  SaJ»rL«=>i«4  aou 

T/iar  the  court  of  king's  bench  having  a  general  fuperintend-  »    K^ct^l*"  4I4. 

cncy  over  all  inferior  courts,  may  in  ftriancfs  award  an  attach-  rllV^m  ^^'^^' s 

ment  againft  any  fuch  court  ufurping  a  jurifdidion   no  way  J?^/        *        *   ** 

belonging  to  it,  and  putting  the  fubjed  to  unncccfiary  vexation  (^)  v^ide   tgH,  0« 

by  colour  of  a  judicial  proceeding  wholly    unwarranted    by  |*^^      ^      ^ 

law,  and  therefore  (3)  prohibited  by  it.     Yet  in  thefe  cafes  it  f.    n-.     r.    ['^^ 

feems  to  be  rather  ihc  more  ufual   {c)  way,  firft  to  aWard  A  (^)  -K-^-gii+cr  145^ 

writ  of  prdhibitiorj  to  fUch  court,  and  afterwards  an  attach-  p*  j^^    ^^ 

ment  upon  its  proceeding  after  fuch   prohibition,  and  not  to  i  Si<jVi-#i*„  ^^1 

grant  a  rule  to  Ihew  caufe  why  an  attachment  Ihould  not  go  in  *  ^^ocJci-r»   9^'  *' 

the  firft  infttnce,  unlcfs  there  be  fome  extraordinary  circum-  J  tCJ^j\  t?  '  **  '.' 

fiances  in  thecafe;  as  where  (d)  the  fteward  of  a  leet  is  guilty  (^)  ^,  -^^m^V^d. 

of  a  double  ufurpation,  as  of  holding  plea  of  a  matter  which  ^-  l^^"»    ^• 

arofe  out  of  bis  precinft,  and  which,  if  it  had  arifen  within  his  (/j    v^»^  \?'  5*' 

precin<ft,  would  not  have  been  within  the  jurifdidilon  of  hi4  •na  f-fo^^J'*** 

court;  Or  where  (#)  the  judge  of  an  inferior  court  refufes  t6  ^^^'^Ha?*  x  ^* 

receive  a  plea  that  the  caufe  of  afiiort   arofe  out  of  hisjurif-  (/)sTric^i 

diction;  Or  where  {/)  ahy  judge  takes  cognifance  of  a  cauft  39 «  **  *^'* 

to  which  he  himfelf  is  a  party  5  Or  where  the  judge  of  a  court  f  T'^'  *  »   ^  . 

baron  is  privy  to  a  pra£ttce  of  fpUtting  {g)  a  caufe  of  adlion  iFCeb/^'    ^^**  ' 

for  more  than  forty  fcillinga  into  leflfer  fumS,  in  order  to  briilg  (i&^  t^  M^^*' 

it  within  the  jurifdlftion  of  the  court.     But  in  this  laft  cafe,  J  ^'  ^  ***"      3  1 7^* 

there  fccin  to  be  more  itiftances  (A)  of  prohibitions  than  at-  iKebiiT'^^*^' 

tachmcnts;  and  in  the  cafes  above  mentioned,  and  all  others  t  Ven.  o^.*Z" 

of  the  like  nature,  it  feems  to  lie  wholly  in  the  dlfcrction  of  '  ^.^'^^^    -<*-*« 4^ 
the  court  to  grant  either,  "  **  -^  04^ 

Si^.  26.     As  to  the  fecortd  particular,  ^Iz.  In  virhat  cafes 
inferior  judges  are  punifhablc  in  the  manner  above  mentioned, 
for  acting  unjuflly,  oppreflively,  or  irregularly.     It  is  not  eafy 
to  meet   with  cafes  of  this  kind  in   the  books,  there  being 
fcMom  any  thing  in  them  fo  remarkable  as  to  be  thought  worth 
reporting*     But  it  feems  to  be  a  common  practice,  to  grant 
attachments  againft  the  judges  of  fuch  courts  for  any  pradtice 
con'rary  to  the  plain  rules  of  natural  juftice^  though  it  hav^ 
been  never  fo  long  ufcd  in  fuch  courts;  as  for  denying  a  de- 
fendant a  copy  of  the  declaration  againft  hirti,  and  going  ort  td  ' 
tri^l,  or  giving  judgment  againft  him,  without  giving  him  any  f;^  s,|j^    ^ 
nianner  of  notice,  or  time  10  make  his  defence  ;  or  for  taking  3  JCchi,.*^^*^    ^^T* 
of  unrcaft  fiablc   (/)  diftreflfes,    either  on   mfefne  procefs,    or  ^/^  *  J** '*'-■»**  ^  » 
execution  ;  pr  for  compelling  {*)  a  dfcfendaht  to  give  cxorbitarit  lel'^^:  ^ "      "^  " 
bail;  or  for  pro9ccdiDg  contrary  to  the  prohibition  (/)  of  a  *704              ^^^^ 

\qu.  II*  <i.  ftatute,  f  "^  \   « 
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(*)F.N.B.7fi.  ftatute,    as    (a)  by  amercing  a   clerg; 

('^jF.N.B.  76.  fpiritual  bcorficej  or  by  aflcffing  (/^)  2 

^'\^ft^*iii*^^*  any  aftccrment  by  the  tenants  of  the  r 

F.  Aiuch*8.  money  of  a  plaintiff  or  defendaW  for  v 

Sen.  27,  As  to  tbe  tbrrd  partici 
inferior  judges  are  punifhable  in  the  it 
for  refuupg  to  do  juflice.  It  feems 
reafon  of  the  law,  and  the  common 
king's  bench  in  cafes  of  this  nature, 
in  its  difcretion  award  an  attachment 
obftinately  and  perverfely,  and  wiihou 
able  excufe,  refufirg  to  proceed  at  all, 
award  execution,  in  a  matter  brougl 
for  all  fuch  delays  of  juflice  are  pot  01 
but  bring  a  difgrace  upon  the  law  i 
extraordinary  circumftanccs  in  any  i 
judge' under  a  reafonable  fufpicion  o 
more  ufual  method  to  take  out  a  writ 
ing  him  to  do  the  thing,  of  the  dcla 
and  if  fuch  writ  be  not  obeyed,  to  ta 
or  to  take  {d)  out  the  alias  &  plurl 
writ,  and  thereupon,  if  the  judge 
out  an  attachment  againft  him  at  th 
the  party,  which  may  either  be  ret 
king's  bench,  or  at  the  party's  elc6ti 
mon  pleas,  except  in  fome  fpecial 
(/)  to  be  the  proper  remedy  to  com 
hold  a,  court  for  the  determining  of 
a  vvrit.(f)  of  right  clofc ;  or  to  comp 
colirt,  whether  of  record  (/;)  or  not 
or  to  give  judgment,  (*)  or  to  awar 

Se^i.  28#     As  to  the  fourth  pai 
inferior  judges  are  punifhable  in  th« 
for  contempts  of  fuperior  courts, 
juftices  {m)  f  f  peace,  or  conDmifHc 
fo  punifhed  for  proceeding  in   any 
certiorari  delivered  to  them  ;   Or  tt 
civil  [p)  law  court,  for  procctding 
rule  to  (hew   caufe  why  a    prohit 
judge  of  any  interior  common    lav 
caufe  after  a  kaleas   corf  us y  or  wj 
(herifF,  [q)  for  proceeding    in   repl 
county -courr,  after  a  Juferfedeos 
rule  (r)  has  been  granted  to    flic 
fliculd  not  go  againfl  the  ftewaid 
ing  after  a  tolt,  though  lhi;»  be  oi« 
court. 


(i)  F,  N.  B.  68. 
Infra  fed.  H* 
COF.N..B.62. 
130.  63.  67. 13. 
14. 

Xf)  r.  N.  B. 
J.  13. 

(g)  F.N.  B.  II. 
\i)  R»ftal  S3. 
F.  N.  B.  sa 

(1)  ^.  N.e.  ift. 

(*)  F,  N.  ff. 
(/)  F.  N.  0.  29. 


(m)  Moor  677. 
"YelT.  32. 

1  Keb'c93. 
{n)  t  Mod.  44. 
(o)  2  Jones  47. 
(f)  1  Rol.  315. 
{q)  J.  N.  B. 

33i  14. 
F.  ReplcT,  3T. 
43  Ed.  3.  26 
F    !'rpcf/f»  Its. 

(r)  I^vr^^b  and 

Blunt. 

Hi:.  \  Geo*  I. 

lo  Modern  349. 
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5/J7.  29.  Alfojuftices  of  peace  may  be  punifhed  in  rte 
manner  above  mentioned,  for  ading  in  a  contemptuous  man- 
ner againft  the  determination  of  the  court  of  king's  bench  ; 
as  where  an  order  of  fetilemcnt,  fpecially  fetling  forth  the  cir- 
•cumftances  of  the  cafe,  is.  removed  into  the  faid  court,  and 
quafted  there,  by  the  judgment  of  the  court,  upon  the  merits; 
and  yet  the  juftices  of  peace  afterwards  make  another  order  to 
remove  the  fame  pcrfon  to  the  fame  place,  for  the  very  fame 
caufe,  without  regarding  the  judgment  of  the  court,  though  U 
Were  well  known  to  them,  and  infilled  on  by  the  parties. 

Se^.  30.  As  to  the  fecond  point,  viz.  In  what  caftfs  coun- 
feiiors  are  puoifhable  in  the  manner  above  mentioned.  It 
feems  clear,  That  notwithftanding  they  are  neither  officers  of 
any  court,  nor  invefted  with  any  judicial  office,  but  barely 
praaife   as  counfellors,  yet  inafmuch  as  they_have   a  fpecial   ^^^ 


i 

I  ! 
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pnvilcgc  to  pra^lifc  the  law,  and  their  mifbehaviour  tends  to   ,  H^wJc. 
bring  a  difgrace  upon  the  law  itfelf,  they  are  puniQiablc  for  ''  -- 


t 
I       I 


any  fouJ  practice  as  other  minifters  of  juftice  arc.  *  r^^^  x  ,^«^ 

Sr^.  3r-    As  to  the  third  point,  viz.  In  what  cafes  gaolers 

are  punilhablc  in  the  manner   above  mentioned.      It   feems 

clear    That  thcy  are  not  only  punifbable  in  this  manner,  as  all 

other' oflicen  arc,  by  the  courts  to  which  they  more  immedi- 

at;;ly  belong,  for  any  grofs  mifbehaviour   in  their  offices,  or 
cntempts  of  the  rules  of  fuch  courts,  but  they  are  alfo  punifti-  ^^)  ^  j^^ 
bleby  any  other  courts  for  difobeying  writs  of  habeas  corpus  (h)  Mar^hT  ^^^* 
warded  by  fuch  courts,  and  not  bringing  up  the  piifoncr  at   '  j<ebie   ^s<:>^* 

the  day  prefixed  by  fuch  writs.     Alfo  it  feems  clear,  (a)  That  coi?"""*    *  7  js** 

■y  is  no  cxcufe  for  not  obeying  a  writ  of  habeas  corpus  ad  fub-   j  iCehie   ^rr^ 


c 


2 


iuirJumj  that  the  prifoncr  did  not  tender  the  fees  due  to  the  (0  »  J*n 

'raoier:  Alfo  (b)  it  feems  to  be  the  better  opinion,  That  the  ^^^  *  ^. 

want  of  fuch  a  tender  is  no  cxcufe  for  not  obeying  a  writ  of  (o'l  RoH 

h7^cas  co'-p^i  ad  faciindum  iff  recipiendum  \  however  (r)   it   is  339.  3  as, 

cmain,  That  if  the  gaoler  bring  up  the  prifoncr  by  virtue  of  ^;']*'  *  *^  •    -*^br. 

{^^c\i  bube:is  corpus^  the  court  will  not  turn  him  over  till  the  [f)Co.  i_i^ 

c'oler  be  paid  all  his  fees,  {d)  nor,  as  fome  (ffj  fay,  till  he  be  »9j-^ 

niid  all  that  is  due  to  him  for  the  prifoner's  diet,  for  that  a  (^)  pj^^^^^^^ 

Lcler  is  compellable  (/)  to  find  his  prifoncr  fuftcaance  :  But  »  ft.  Ab^*''^    ^^» 

ihb  is  denied  by  others  (1).  Su-nt-e    53^?^ 

5/J?.  32.     Alfo  it  feems,  That  the  court  of  king's  b^j>ch, 

which  has  a  general  (/;)  fuperintendcncy  over  all  perfons'who  (^)  ^  ^o<j.    ^ 
arei^nany  refpe^  minifters  of  juftice,  may  award  an  attach- 

nt  a'^ainft   any  gaoler  ufing  a  prifoncr  barbaroufty  and  in- 

humanfy.     Yet  it  is  faid,  (/)  That  a  gaoler  is  no  way  punifli-  f!)  1  in/i. 

je  for  keeping  a  debtor  in  irons.     And  it  feems  agreed  at  ^ft-^br.   ii^.^*^* 

this  day,  That  a  gaoler  (hall  not  be  puniftied  in  the  manner  ^^,;,„„  ' 

..  ^,g  jnenlioncd,  tor  tne  bare  efcapc  of  a  pcrfon  in  his  cuilody  3  Coke  "* 

'     ■  Q^a  '  by 
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by  eivil  procefs ;    but  tfclt  the   party 
ought  to  take  hit  remedy  by  adion# 

Seff.  33.     As  to  the  fourth  pointy  mu 

fon  ( I )  whatfoever  it  puai(bable  in  the  c 

It  fcemB>  That  even  peers  of  the   rca 

temporal,  are  liable  to  fuch  punifhinc 

as  for  refcuing  («)  a  perfon  arrcfted   bj 

for  proceeding  in  a  caufe  againft  {b)  th< 

tion,  or  for  difobeying  oiher  (r)   wri 

prerogative,  or  the  liberty  {d)  of  the 

Videos  Ed'.  3-  cerned.    But  it  doth  {if)  fccm  clear,  th 

c.  6.  fyle.  That  a  peer  is  punifhable  in  this 

F.oliwo^^d*.     of  *"  w"^s  whatfoever.     And  it  fccn 

fbi^7*  P^^i"  is  liable  to  an  attachment  for  n 

B»  Contffnpt  5.   Xhcrefore  it  fccms.  That  what  is  fai 

L^1^'h"4  15.  general.  That  an  attachment  lies  agai 

F.  Wither.  4.      Ought  to  bc  underftood  of  fuch  only  as 

<r)  XI  Ed,  -s.  31  nature,  as  thofe  above-mentioned»  anc 

r/)  Oyer^3i9.  k«n<J»  a^o"t  ^^'^^^  »'  ^^  difficult  to  lay  . 
(g)  F.  PiQceu  cular  rules  fa).  However  it  is  certain,  i 
i98»  ^^  liable  to  an  attachment  for  contempts 
ft  R^  Abr!r34.   ftances  whereof  it  would  bc  cndlefs  to  e 

„       6  Coke   54.     Finch  355.     (*)   Dyer  315.     Hobart  61.      i 
%l  Affue  33-     (0  C-  ^»»*  «7o-  503-     «  ^*  Abn  sipr  »»»•     3 

f  1^  An  attachment  ml fo  was  granted  agatoft  •  peffron  for  thnatentflg 
•fiorhf  r  for  perjwry  (m  an  affidivst  o»  which  an  informatioa  had  iC 
of  his  life,  &c,  1  WiKon  75.— '«  *»«  •*f«  againft  a  witnefi,  mater 
himfelf  withput  any  excofe»  Dooglaa  540.  Stfanfe  810.  Ld  Rayi 
tmna  be  fervcd  upon  him  in  rtafonabk  tiaCf  Strange  510,  perfoatil 
Jl  tl  H.  313*  *°^  *  proper  fum  to  dtfray  hit  expencei  tendered, 
■romife  of  t»iem  made  which  he  aecepti,  Cro.  Oar.  540.— But  not 
•Itho^&h  too  latf ,  he  not  being  able  to  give  other  evidence  than  what 
B.  R.  H.  170.  »n^  the  court  of  eKhejocr  refuied  it  where  a  witnefi  1 
bouri   *IthoQgh  by  that  means  the  plaintiff  wu  nonfoi(ed,  Bunb.  142, 

(%)  An  efuchment  lici  againft  a  peer  for  refufieg  obedience  to  a  tahea 
Lonii  Joofnals,  S  Jooe  I757<  But  no  attachment  lies  againft  a  c6rpe 
W  conpotfign  ia  by  fe^oeftretiony  ftc.  Cowp.  %jp 

The  moft  remarkable  inftaoees  of  a 
bie  to  the  following  beads.    Fir(!|  Q 
writs.    Sttondly,  C^tempts  in  the  ht 
]yy  ContemptuoM  words  or  writings 
Fourthly,  Contempta  of  the  rules  or 
Fifthly,  Abufes  of  the  procefi  of  the 
gcciri;  of  writs,  and  other  deceits  of  tl 
to  ixnpofe  on  cb€  court* 

,  5^.  34.    As  to  the  firft  particular,  i 

puiv&jible  in  the  manner  above  mcntiG 
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the  king's  writs.    It  fecms  that  it  may  reafonably  he  argued. 

That  all  fuch  writs,  being  in  the  king's  name,  and  importing 

fomc  Izwful  command  or  prohibition  from  him,  which  every 

fubjsd  is  in  duty  bound  to  obey,  every  difobediencc  {a)  of  any  iw«'--h-i 

of  tftcm  being  a  contempt  of  the  king's  authority,  is,  in  ftridl-   ^'ji^tl^^^^n  ji'!^' 

ncfs,  punilhablcin  the  manner  above  mentioned,  if  the  court  F.  c^  «a«>n  «4. 

in  difcmion  fcall  think  fit  fo  to  proceed  :  Yet  it  doth  not  fecm  "*'  **«^-     ^  • 

to  have  been  ufual  for  the  court  to  proceed  in  this  manner  for  a 

bare  ijonfcafance,  in  not  performing  the  command  of  the  firft 

writ  in  any  cafe  whatfoever.     But  (3)  it  fecms  dear.  That  an 

attachment  lies  of  courfc  for  the  nonperformance  of  the  demand  ^^  /^ m  ^^^'  *^* 

of  a  plufics,  which  may  in  fome  cafes,  if  not  in  all,  be  taken   RaO.  ^  ST-^^' 

out  together  with  tl)c  alias,  at  the  fame  time  with  the  firll  f***^     ^3T. 

Writ:  Alfo  itfeems,  That  the  court  may  in  any  fpccial  cafe,   ^^  c:<^x»^t     ^^* 

in  which  it  (ball  fecai  proper,  make  a  rule  to  compel  the  parry  ^^^f^^f^.     ^  ^J' 

to  whom  the  firft  writ  is  dircdled,  to  execute  it  j  and  if  fuch   !^"  '^'   ^-     ^3, 

rule  (hall  be  difobcycd,  there  can  be  no  doubt  but   that  the   ,  «•"»«- Ic^^*^ 

court  may  proceed  againft  fuch  difobediencc  in  the  fame  man-  ('-)  i^*  isT.    fi.^6c 

ner  as  they  ufually  do  againft  the  difobedjcnce  of  any  other   Jt^^  *To.     my^*  i     • 

rule:  Alfo  it  fcems  [c)  to  be  common  pradlicc  to  grant  attach-  r.  ^•x^^^^ 

mcnts  upon  aflUdavits  of  contempts  to  ;he  King's  writs,  by  a6l-  *  Coice  ^.^Z   ^' 

ing  contrary  to  the  purport  of  them,     Alfo  there  can  be  no  /jj**"^-'*   3  3- 

doubt,  but  that  if  a  flierifF  (hall  in  jiny  cafe  return  to  the   i.        *  -^^•'«<*«h. 

court,  That  a  pcrfon  arrefted,  {d)  or  goods  fei^ed,  {e)  or  pof-  ^•■*'occfi    ^^^ 

fcllion  of  lands  delivered  (/*)  by  him,  by  virtue  of  the  king's  y**"***  ^*^«>**nf,  , 

writ,   were  rcfcued  or  violently  taken  from  him,    &c.    the  37' n.  ^^  1 

court  may  award  an  attachment  againft  the  refcuers.     Alfo  it  ^y^^  -m.^^  ^* 

is  certain.  That  the  court  hath,  in  fome  cafes,  awarded   an  J  rc^,^!^^*^  "^  »  3c 

attachment  upon  affidavits  of  a  refcous,  where  the  officer  hath  (,)  f. 

not  returned  one.    Yet  this  was  anciently  (^)  looked  on  as  s^^d^r.    3?"^',^' 
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irregular,  an  J  of  late  the  court  has  rcfufed  to  grant  at  attach-  e\A^^l^  3^1 
ment  in  a«y  c^fc  for  a  refcous,  unlefs  the  officer  will  return  it  j  (^)  F.  s  ^  ^  "'^ 
for  that  it  hath  been  found  by  experience,  that  officers  will  of-  *S»  ««*• 

ten  take  upon  them  to  fwear  a  refcous,  where  they  will  not  *  •^Jc^  ^-^o. 
venture  to  return  one, 

S(^'  35.     As  to  the  fecond  particular,  viz.  Where  perfons 
are  puniChable  in  the  n^anner  above  mentioned,  for  contempts 
in  the  face  of  the  court.    It  fcems  clear.  That  all  perfons  are 
punifhable    in  this  manner,   not  only  for  making  an  adtual    ' 
breach  o(  the  peace,  but  alfo  for  any  heinous  mi  (demeanor  in 
the  face  of  the  court  j   as  {h)  for  giving  falfc,  trifling,  and  .^^^  ^ 
contradi<^ory  anfwers  upon  an  cxaroinatioo  in  court  coocernr  7H.  i.  V^~  '*'^- 
in<y  one's  ability  to  be  bail  for  another,  in  an  adion  depending  in 
the  court,  or  concerning  any  other  fuch  like  matter  in  queftion 
before  the  court,  9nd  to  be  determined  by  the  examination  of 
the  panics :   Or  (/)  for  any  contemptuous  behaviour  towards  /-*  ^ 
any  judge  in  the  face  of  the  court,  as  by  charging  him  with  i' ^aciJ.  ^^^" 
ii  jjitice,  and  praying  for  an  information  againft  him,  &c.  '^ 


t 
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Se^.  36.     As  to  the  third  particu): 

ore  punifnablc  in  the  manner  above  me 

ous  words  or  writings,  concerning  the 

lefs  to  put  any  inllances  of  this  kind, 

obvious  to  common   undcrflanding,  an 

obrcrvc,  That  fonieumes  attachments 

SilkdJ  tA.        contemptuous  words  concerning  the  ru! 

Sir.  iS;-444>     making  any  rule  to  fliew  caufe  why  I 

Sed  vine  not  be  granted,  becaufe  it  would  be  Vi 

s/^mS.  IM.    ''"""'^  '"^^  '^^°  ^"  "JefpiCed  the  firft. 

Stff.  37.  As  to  the  fourth  particul 
?J\  F*imp«f!  ""  P""'*^»'>'''  in  *^^  manner  above  itn 
it.  nnij  riiii'  of  the  rules  or  awards  of  the  court  ; 
F.AccoiBpi,!).  frequent  than  (o  proceed  in  this  manni 
^9  Ed«'  y\\.  ''''"^  i  '^  where  {a]  a  defendant  in  an  : 

"    '        adjudged  to  account  before  auditors, 

'  they  wilt  allow  fuch  an  acquittance,  w 
the  couit  before  :  Or  {&,)  where  one  w 
arbitr.iiion  by  ihe  rule  of  court,  bein; 
fervcJ  with  a  copy  of  the  anard,  and 
refuTcs  to  do  it:  Or  where  one  refufing 
by  the  madcr,  for  that  fuch  a  taxation  i 
*'""■»■'■  "i-  a  taxation  by  the  court.  But  it  feems 
^6j/  '  '  tachmcnt  isnot  grantabtc  for  difobcdieiic 
a  Williinit4j3.  patty  have  been  perfonally  fcrved  (3)  w 
p.rnet4o,  41.  (jiencc  of  a  rule,  at  ai/i  priut,  unlefs  it  t 
140"'°    *  "lOf  for  difobedience  ol  a  rule  made  by  i 

Siikrid  71.  t4-    unlefs  it  be  entered. 

IpModtin^j]. 

»iMo*«a»34.  »S7.  31  j.  sij.  Jjj.  s<s*    Slnnie  695. 

'(])  Butlfbcfecrt'ciblirfcir,  the  court,  on  jffidiili,  vi)!  gnnt  ) 
pliccof  •bode.  N.B,  ODeiacuflodf  upnn  in  uTiclimcDt  fornoD-ps] 
Will,  ind  Uicy  t.  1 1,  f.  ]■  mi}  be  diCcbugtd  aaitt  lb:  Loidt  lA, 
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S<-i3.  38.  As  to  the  fifth  particular 
are  punilhable  in  the  manner  above  mc 
the  procefs  of  the  couit :  There  are  fo 
I(ind  that  it  would  be  in  vain  to  go  ab< 
al),  and  therefore  I  (hall  only  take  notic 
pal  of  them,  as, 

Sf£i.  p.  Firfl,  The  taking  out  fut 
colour  of  right  to  It  j  as  where  one  fucs 
any  judgment  to  warrant  ir,  &c.  or  w 
an  appeal  (<r)  of  the  death  of  her  huftianc 
be  alive. 

Se£}.  40,  Secondly,  The  making  ufi 
flalc  to  help  the  jutifdiflion  of  an  in/i 
one  arieAs  anuthn*  by  « leiitai,  in  order  I 


a«.        OF    Af  TACttMENT,  aii? 

Sta.  19.  Alfo  ju(lic«  of  peace  roijfbfr  ptinilbed  in  the- 
minoer  itiovc  mentioned,  for  a£lingina  contemptuous  man- 
Cir  igiinll  the  determination  of  the  court  of  Icing's  bench  % 
K  w>>ere  m  order  of  fectlemcat,  fpccially  fetting  forth  the  cir- 
rjmilancei  of  the  cafci  is.ieoioved  into  the  fiid  court,  and 
cu3&Ed  tbere,  bjr  the  judgment  of  the' court,  upon  the  merits; 
'-.dyRibejufiices  of  peac^  afterwards  make  another  order  to 
rmove  the  fune  pcrlbn  to  the  faoie  place,  for  the  very  Cams 
aui';,  iritbout  regarding  the  judgment  of  the  court,  though  it 
v:ie  well  koowD  to  them,  and  infilled  on  bjr  the  parties. 

ka.  JO.     As  to  the  Tecond  point,  viz.  In  what  cafn  coun- 
hiion  are  puaiifaable    in   the    manner  above  mentioned.      It 
^ms  clear,  That  Dotwithftanding  they  are  neither  officers  of 
1^1  court,  nor  invclled  with  any  judicial  oSice,  but   barely 
priaife  n  counfetlors,  y«  inafmuch  as  they  .have   a  fpecial  ^^o^vtilft 
pidege  to  pra£tife    the  law,  and  their  milbehaviour  tends  to  iniwicc,  t,; 
!  line  a  difg^acc  upon  the  law  itfelf,  tbey  are  puntlhable  for  ''■  ■7' 
:.i>-  foul  praflice  as  other  miniflxn  of  jufticc  are.  '  B«rrow  »iS« 

iiB.  ]t.  Ai  to  the  third  point,  viz.  tn  what  cafes  gaolers 
i^:  punilbahlc  in   Che  manner   above  mentioned.      It   feems 

':r,  That  they  arc  rot  only  punilhable  in  this  manner,  as  all 
-''eroSicen  are,  by  the  courts  to  which  they  more  immedi- 
'.1t  bebng,  for  any  grofs  mifbehaviour  in  their  oflices,  or 

ntdnpii  of  the  rules  of  fuch  couria,  but  they  arc  alfo  puniOi-    . 

ebrsny  other  courts  for  difobeying  writs  of  habiai  carpus  (i}UmhV^' 

•■iiit&hf  fuch  courts,  and  not  bringing  up  the  prifoncr  at  iXcbJeago. 
1;  dij  prefixed  by  fuch  writs.     Alfo  it  fecma  clear,   (a)  That  ^J'""  ''*' 

iiooacufe   for   not  obeying  t  mit  oi  habtas  corput  ad fuk-   1  KeWt  jf  j. 
•■■rJiuB,  that  ibc  prifoner  did  not  tender  the  fees  due  to  the  (0  1  J^oti  t;!. 
r.  :r :  Aifo  [t)  it  fecms  to  be  the  bitter  opinion.  That  the    "2  *  ^'  *"'' 

-it  of  fuch  a  tender  js  no  excufe  for  not  obeying  a  writ  of  {rj  ■  Rgii  jjj, 

vi  ifpm   ad  faiundum  tj  rtcipitadum  ;   however  (^ )   it   is   3.J9- 
-  uir.,  Tbat  if  the  gaoler  bring  up  the  prifoncr  by  viriue  of  Jt*"'  *  ^'  *^'* 
i!<hhiat  urpui,  the  court  will  not  turn  him  over  till  the  (/)Co. Lit. 

■!'t  be  paid  all  his  fees,  (J)  nor,  as  fome  {t)  fay,  till  be  be  '^s- 

.1  all  that  is  due   to    him   for  ihc  piifonet's  diet,  for  thai  a  fj 5"pl'i,^;  sg, 

.';:  \i  compellable  (f)  to  find  his  prifoncr  fuAenance :  But  «  R.  Abr.  3*. ' 
■ :  n  denied  by  others  [g].  ^"'"i'  SJ'-      , 

•'3-32.     Alfo  it  fcems  That  the  court  of  king's  b^h, 

''>li  has  a  general  (A)  fuperintcndcncy  ovur  all  pcrfonsVho  WSMoJ.ij;. 

':iaiiy  re^e£t  (nrnifters   of  jullice,  may  ^ward  an  attach- 

'"■'ip'uA  any  gautcr  ufifig  a  prifoncr   b.ifbjroufly  and  In- 

-Ti.i'.y.    YeiUisfaid,  (<)  That  a  gaoler  is  no  way  punifli-  fijtiaa.^ti. 

'  (ur  IceCfMAg  a  debtor  in   iron*.     And   it   fcems   agreed  at   ''*•*'"•  *'■'» 

:iitv.  Tint*  gauLcr  Ihall  not  be  punifti^d  in  the  manner  I'li^nn^tt. 
■,\t  mcotioocd,  for  U16  hare  cfcapc  of  a  perron  in  his  cullody ,  ]  c«k.<  44, 

<i»  by 
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nilnabte  in  the  n 
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»9Eiiw.  3.  3;. 
(i)  1  Mm.  II. 
3  B«tow  i,5<. 
J  Alkim  ijj. 
Stlkcld  71.  S3' 

Saytr  48. 
Cowper  ij. 
Vide  9  ft  lO 


As  to  the  third  partic 
:r  above  1 

ous  words  or  writings,  concciningt 

lefs  to  put  any  inflances  of  this  kir 

obvious  (o  common  undeiAanding, 

obrerve.  That  fometimn  aUachme 

SalkclJ  Sa.        contemjituous  words  concerning  the 

Str.  lis- 444'     making  any  rule  to  {hew  ciufe  wt 

S«^  '■"  not  be  granted,  bccaufe  it  would  b( 

s'.r"'4S.  "4<    ''^""'*^  '"'*=  *^*'°  **"  Az^^M  the  fill 

StU.  37.  As  to  the  fourth  part 
^\*^" }}'  are  puniOiablc  in  the  manner  abov 
of  the  rules  or  awards  of  the  cou 
frequent  than  to  proceed  in  this  m 
kind  ;  as  where  {a)  a  defendant  in 
adjudged  to  account  before  audit' 
they  will  allow  fuch  an  acquittano 
the  court  before  ;  Or  (4)  where  oi 
aibitr.iiion  by  the  rule  of  court, 
fervL-J  with  a  copy  of  the  award, 
refuses  10  do  it:  Or  where  one  ref 
by  the  mailer,  for  that  fuch  a  taxa 

■'i-  a  taxation  by  the  court.  But  it  ( 
tachmcnt  is  not  grantabk  for  difob< 

it4j3.  party  have  been  perfonally  ferved 

4''      dience  of  a  rule,  at  niji  piius,  unU 

nor  for  difobedience  of  a  rule  mad 

:.t4-    unUfs  it  be  entered. 

1J34   »S7.  31T-  S'S-  533-  S'l-    Siriii|e69s. 

ifbefcVrtici  Wiit.Mf,  t^ic  court,  on  affiditir,  »'>ll 
>adc.  N.B,  Ope  in  cuflodr  vpnn  ao  •ttichDicnt  Ini 
Mil)  c.  II.  !•  3.  mtj  be  dilcliuged  uiidei  the  Lor 

B.  Siif.  38.     As  to  the  fifth   pa; 

"'  are  punilhable  in  the  manner  at 
the  procefs  of  the  couit ;  Xhere 
kind  that  it  would  be  in  vain  to 
all,  and  therefore  I  fhall  only  tak 
pal  of  them,  as, 

Sf^.  39.     Firff,  The;  taking 

l.        colour  of  right  to  itj   as  where  < 

i?'      any  judgment  to  warrant    it,    & 

■'■    an  appeal  (f)  of  the  death  of  her 

be  alive. 

Se^f.  40.  Secondly,  The  m: 
flalc  to  htlp  (he  jurifJi£lioii  ol 
one  ancAs  another  by  a  Hnitat,    i 
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him  within  the  limits  of  an  inferior  court,  and  when  he  has 
got  him  there,  drops  the  latitat  and  proceeds  in  the  inferior 
court. 

«!>'//?.  41.    Thirdly,  Making  ufe  of  fuch  proccfs  in   a  vexa- 
tious manner;  as  where  a  peiion  who  has  brought  an   a<f!ion  in 
one  court,  does  afterwards  fue  the  fame  defendant,  for  the  very 
fame   caufe,  in  another  court,  while  the  fifll  action  is  ftill  de- 
pending,  in  which  cafe  the  defendant  (eems  to  have  aji  elcclion 
cither  to  move  for  an  attachment,  {a)  or  to  hring  an  a^ftion  (If) 
on  tne  cafe  for  fuch  a  vexations  proceeding  again ll  him. 

Se4^.  42.  Fourthly,  Making  ufe  of  fuch  procefs  any  other 
way  la  fcrve  the  purpofes  of  oppredion  or  injuftice;  as  where 
(c)  one  arrefls  another  at  my  fuir,  without  my  privity,  in 
o.iier  to  make  fome  undue  advantage  of  him,  &:.  (4) 

{^)  Or  ♦•here  *wj  pecpls  pot  in  bail  in  fcipncJ  names.     S'r»iigr  384,     Or  where,     o  ra 
fprcijl  j'jfy.  oncp^rly  Unkc  out  all  ihc  hundreJo*.  and  thca  at  «hc  trial  challenge   iH«      ; 

de.vO Stranie  59^.     Ld  Rayirond  1 364.     Scd  vide  icoi icr  alfo  Andr.  275.— »g       ^TcxJ^ 

Ot  f.»r  jrrcft'n?  fli?  plaintifTs  while  attending  arbitration  ooder  a  lUie  of  court  on  purp^>X"e    cc»        "^'  V^' 
biz  c^Ae,     2  BUtk.  luo.    Viie  fup.  ftdtion  37.  |>rcjudic« 

SeSI.  43.  As  to  the  fixth  particular,  viz.  Where  perfons 
are  p'jnilhable  in  the  manner  ahove  mentioned  for  forging  of 
writs,  and  other  deceits  of  the  like  kind,  tending  to  imp  .fe  on 
the  court.  Nothinor  can  be  more  frequent  than  to  proceed  in 
fuch  manner  for  offences  of  this  kind,  as  for  altering  [ci)  the  (-,/) 
tclie  of  writs,  or  for  filling  ff ;  them  up  after  they  arc  feaicd,    ^4^. 


<^y     ^^-    Cor. 
•*,*'-    T  6.7. 


8  iilii.  !• 


«lc  for  t 
y  on  that 


C'^)  ei    ivi 


il<gc  43. 


or  (/"j  for  bringing  groundiefs  a£lions,  in  order  to  intiile  the  /ly 

parties  to  the  privilege  of  the  court,  or  for  getting  (g)    judg-  b     i^ri 

mcnt  in  ejectment,  by  afFidavit  of  the  fervice  of  a  declaration  C^)    ^   iViod     6 

on  one  who  was  procured  to  perfonate  the  tenant,  or  for  any       -^^'l     3  «•  * 

fuch  like  pradlccs. 

The  operaticn  of  tn  att»chment  is  to  bring  the  pirtf  prrfonally  before  the  ro'irf-.  ». 

pir.T.Jtied  to  enier  into  a  recognizaace  wifh  two  fureties,  in  fuch  fun  at   the  court   i>s*^ »  1  .    '*  then 

2.yiT  an**  rraitc  anfwcr,  upon  oath,  to  fuch  interrofiatsries  ai  fli»l»  be  exhibited  az^irifV    '  i_    *^  ^^'cd, 


hiX'i  K.     B.    58,      Atier  the   interrogatories    arc  filcJ,  and    nor   bet'orc,  the    party    ii,av' 
ccn-expt.  onlefs  ?n  the  cale  of  a  rclcuc,  or   for  contenpt  in  the  fAce  of  the  court.        ^  '  p»^ 
am  lu  •fT'it  ***  ^^'  rnrrcy  of  the  court,   1  Bl^ck   6.     Ovhcraife  ejtamimtions  are  r;tkfr^    ♦! 
rffTr-d  to  the  mafter  of  the  crown  office  to  make  his  repor'.     B.   R,   H.  23.     But  i  he 
jjJjI  .,^j  to  anfw^r  any   intcircf^'.o  in  tcn^me  to  rmvi^k   hsnn  cf  ar.y  other  ulVence,   StrjrV->.^ 
w,ni  h  tray  fubje<:t  him  lo  a  penalty,  B.  R,  H.  239.     Upon  ihefc  examinations  the  ma/^e  »-  "^-^^ 
h't  rtjiorf,  and  the  party  is  then,  and  not  before,  either  acquitted  of  the  charge,  or  acK, -*     "*  ^ 


Bar- 

*^'^^efsthe 

;*cic.  649. 

'*"^c>n,  and 

^  ^y    i»  n  t 

•'T  ?4.    or 

*  *>  nfiake 


N.  C.     The   matter**  report  cannot  be   moved   for  the  laft  d.\y  of  term,  unlcl's  upon 
cafci,  without    permiJTicn  of  the  court,   1  Black.  311.   fuch   as  in  altachment^   lor  n.>      * 
C4,h,  Of  Qoc  returning  a  writ,  i  Burrow  651.     Nor  will  ihc  court  grant  a  day  rule  to  ox 
Hii  i.  coflie»p^«     *  Biraard  K.  B.  167.  *^ 
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EFQRE  we  examine  the   nature 
grounded  on  an  Appeal,  IndiAme 
inay  not  be  impioper,  to  confider   the  r 
in  particular. 

And  firft  of  Appeals,  of  which  the 
an  innocent  perfon  — and,  By  an  ofFen 
guilty,  who  is  commonly  called  an  jfppi 

finch  119. 311.       Seff.   I.'    And  firft,  Of  an  appeal   bj 
yUifiita  47  .      ^\^\^\^  is  the  party's  private  adion  ; — pr 

trown»  in  refpe£t  of  the  offence  againft  t 
may  do  two  ways. — Firft,  By  writ— Sect 

Se^*  a.     As  to  the  writ  of  appeal,  I  i 
in  this  place.  That  it  is  an  original  iffv 
nad  returnable  in  the  king's  bench  only  : 
V  |c,  I  ibail  refer  the  reader  to  the  latter 

wherein  I  ihall  endeavour  to  ibew  for  w 
abated. 

Sea.  3,  Alfo  I  fhall  refer  the  Readei 
for  the  form  of  a  bill  of  appeal,  and  ih 
further  notice  of  it,  ^han  by  obferving  1 
greater  certaintv  than  a  writ  of  appeal,  a 
of  the  writ  and  declaration,  and  jewing 
md  againft  whom  it  may  be  profecuted. 

Si^.  4.  And  Brft,  there  is  no  doubt  ( 
peal  may  be  fued  by  bill  in  the  king's  be 
fon  in  evft^dia  tnarefc^alli^  either  by  an  a£) 
by  having  bail  filed  for  him.  in  that  court; 
one  who  is  mainprifed  dt  die  in  ditm^  for  th 
not  be  faid  to  b^  in  cuftodia  mare/Mli,  A 
folved,  (c)  That  if  the  appellee  be  arrai 
Tani(;  term,  th^re  is  no  neceflity  to  file  t 
Alfo  (//)  it  fcems  clear.  That  if  a  dcfcndai 
court  on  a  void  writ  of  appeal,  be  m^y  I 
marfbalfea,  and  then  declared  againft  in 
but  where  a  defendant  appears  on  a  writ 
able  only,  as  for  the  want  of  an  addition,  < 
golden.  That  he  could  i}Ot  bp  committed, 


Skinner  Qt4» 
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incuftD&a  marifcbclli\  but  ought  to  be  difchirged.     But  the 

contrary  hereto  feems  to  be  now  fettled  in  the  cafe  of  Reeves 

(a)  a^ainft  Trundal,  who  appearing  in  the  court  on  a  writ  oF     ^^^   F*af.  j, 

appeal  of  deaih,  demanded  oyer  of  the  writ,  and  pleaded   in      f-^^*^*    '• 

abatement  the  want  of  an  addition;  and  thereupon   the  courc     rw«-^n^Srni^* 

abated   the  writ,  and  fuffered  him  to  be  arraigned   by  bill  in     mn<^    lR<»^eo, 

cuflodia   marejchatli:   And  furcly  this  cannot  but  feem   more     -'^^i*^^.  7  Auj^; 

reafonable  than  to  fuf&r  a  prifoner  under  fo  heavy  an  accufa- 

tion,  to  which  he  is  dill  liable,  to  go  at  large  without  a  tri4l; 

neither  do  I  find  any  reafon  given  why  a  prifoner   appearing 

on  a  voidable  writ,  ihould  have  a  greater  advantage  than  on  a 

void  one. 

Ss^I.  5.    Secondly,  It  is   holden,  that  an   appeal  may  be    BCcij^^ood  1^1* 
commenced  before  juftices  in  eyre,  which,  as  I  fuppofe,  muft  ^  * 

be  intended  of  an  appeal  by  bill,  for  that  all  writs  of  appeal 
inuft  be  returnable  in  the  king's  bench. 

Sf^,  6,    Thirdly,  Alfo  it  feems  clearly  to  follow,  from  the    »  ^xxih^  '^iS.aisj 
purport  of  the  ftatuie  of  Wcftminfter  2,  c  29.     That  bills  of 
appeal   may  i)e  commenced   and  determined   before  juftices, 
fpecially  affign^rd,  |n  fpecial  cafes,  and  for  certain  caufes,  to 
heap  and  determine  them. 

Sii^.  7.    Fourthly,  It  19  certain,  {b)  that  commiffioners  of  C*}  u.  ^^^ 
gaoI»deIivery  may  receive  a  bill  of  appeal  againft  any  prifoner    ■^.    s**  ^m%i. 
of  the  gaol  which  they  arc  authorifed  to  deliver.     Alfo  it  is   sl^pT    *^o«- 
generally  holden,  That  they  may  receive  fuch  a  bill  againft  a  Sum^^'    ^^ 
perlbn  who  b^s  been  let  to  bail  by  them,  but  not  againft  one   •  ^i^l«  ^Jl^^* 
who  has  been  let  to  mainprife.     And  it  hath  been  refolved. 
That  if  part  of  the  accomplices  to  the  fame  felony  be  in  the 
prifon  which  fuch  juftices  are  to  deliver,  and  the  others  be  not 
in  it,  the  juftices  fliall   receive  an  appeal  againft  them  all, 
which,  after  the  trial  of  thofe  that  are  in  the  prifon,  (hall  be 
removed  into  ^t  kmg*s  bench,  where  the  others  fliall  be  pro* 
ceeded  againft.     But  thefe  three  laft  points,  having  been  al« 
ready  more  largely  cpnfidered,  chap.  6.  fed.  5. 1  flialJ  refer  the 
Reader  to  what  is  there  faid  concerning  them* 

Se^^  8.     Fifthly,  It  feems  to  follow,  from  the  purport  of  vid^  r 
the  ftatutcs  which  have  been  generally  conftrued  to  authorife  •g.    ^cai"'^*    ''•at* 
juftices  of  affizc  to  deliver  gaols  without  any  fpecial  commif-  ^x***    ^^» 
fion  cf  gaol- delivery,  that  they  may  receive  bills  of  appeal  in  ! 

the  fame  manner  as  commifHoners  of  gaol-delivery  may,  I 

Se^,  9.     Sixthly,  It  feems  to  be  holden  in  Fitzherbert'g 
abridgment,  [c)  That  juftices  0/  peace  have  power  to  receive  (<•)  oi>».^  \ 

appcafs  by   virtue  of  34  Ed w.  3.  c.  i.    which  enafts.  That  ^''^^^^^^  %?^n  I 

ihcy  fliall  hear  and  determine  all  manner  of  felonies  and  tref-  f  i'n»  •     -vJ*  ^ 

pafles  in  the  fame  county,  &c.    feut  there  is  much  greater  Summa^^"*^*- 
authority  {d)  for  th^  contrary  opinion ;  and  the  cafe  in  the(^)  * '^^  -*-«*^^4^'' 
year  book,  in  the  abridgment  whereof  the  faid  opinion  of  Fitx-  f/)  f^'^  ^-     *  st . 
herbert  i«  infinuated,  is  plainly  miftaken,  for  that  it  makes  no  «««  la*^^  *    ^  -  -04*  I 

jnanncr  of  mention  of  juftices  of  peace,  but  only  of  juftices  of  **^-  ^  i,  | 

gaol- 


i 

II 

•  ■ 

L 
«. 
•■ 
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£ao1;deIivery  j  to  which  mfiy  be  added, 
iioned  flatute  of  34lEdvY»  3.  c.  r.  ,whi 
peace  to  hear  and  determine  felonies, 
they  fliall  have  power  fo  to  do  at  the  I 
be  either  taken  to  exclude  the  fuit  of  t 
little  or  nothing. 
MSeee.^.  Se£f,  ID.     Seventhly,  It  is  certain,  '^ 

M9»40t4i-      commenced  {a)  by  bill  before  the  iherii 
*3"seetV'    moved  (*)  from  them  into  the  kings  b 
41.    *  hath  been  more  fully  fliewn,  chapter  the 

(i)  Where  an  Appeal  U  coniiDf«cad  io.ihe  PVtft  belew|  »9d  veq)Ored 
peliee  is  to  be  arraigned  Je  novo,  on  the  fame  bill  of  appeal,  and  it  ii  r 
bill  againft  bim  in  cjdflodia  marefchalii ;  and  if  the  appellant  will  not  appe 
•ppellee  mav  Aie  cut  *  fcire  fanms  recifing  the  whole  mattrr,  warni 
day  J  and  if  he  nvaJM  default^  tht  cotrt  on  deviand  will  jioofoit  bim  ;  I 
iratitf  and  profcfiute  wiUioui  zdj  fcire  faciat*    Carth*  }f4.  5^5,     Skif 


i 


(c)  Sum.  t8o, 
S.  P.  C.  65. 

I  Inft,  74. 

Videiaf.  r.i8. 


(^j  S.  P.  C,  65* 
I  Inft.  74, 
J3  H.  4.  5. 
(*)4lnft.  155. 
I  loft.  74.  391. 
I^up.  c.  4.  f.  10. 
B.  Jur,  103. 
C/;Sceb.  I. 

f .  37.  r.  8. 

««nd  c.  4,  uf  this 
book,  f.  10.  and 
1  Inft.  39T. 
(g)  See  c.  4.  f.  8. 
Hotton  3. 
X  lofl.  74, 

(^)  S.  P.  C.  65. 
♦f  Uft*  74. 
B.I.C.  31./,  ll. 


.Siff.  1 1,    Eigbthly,  It  Teems  to  be  ag 

peal  by  the  courfe  of  ^he  civil  law,  in  r 
peal  by  the  common  law,  may  be  fued 
and  marflial  for  feme  felonies  done  out  < 
tion  whereunto  it  is  ena£led  by  i  Hen.  4 
For  mwj  gccat  inconveniences  and 
have  hapiiCDcd  by  many  appeals  made 
*^  /ore  this  time,  it  is  ordained  from  hence 
.^'  to  be  siade  of  things  done  within  the 
**  and  determined  by  the  good  laws  of 
**  all  appeals  to  be  made  of  things  done  o 
'*^  be  tried  and  determined  before  the  con 
•*  England  for  the  time  being." 

Se^n  12m  In  the  ccnftrg£lion  of  thi! 
have  been  agreed,  (d)  That  if  any  of  th 
any  other  of  his  fubje^ls  in  any  foreigi 
heir  of  the  deccafcd  may  have  an  appeal 
the  conftable  and  marfhal,  who  {hall  proi 
civil  {e)  law,  and  give  fcntcnce  by  the  v 
or  combat :  From  whence  it  follows,  (/] 
tence  can  corrupt  the  blood  of  the  appelh 
ruption  can  only  be  caufed  by  a  judgme 
.common  law.  Alfo  (g)  it  feems  to  be 
appeal  can  be  profecutcd  before  the  mari 
conftable. 

Se^.  13.  It  hath  been  holden,  (^)  T 
England,  of  a  wound  given  bim  in  a  foreij 
appealed  by  the  intent  of  this  (latute,  befo 
marlhaK  for  that  it  is  certain,  That  he  ca 
common  law,  and  it  cannot  be  thought 
fiatute  in  retraining  ibe  civil  law,  in  ca( 
ance  of  thie  common,  to  reflrain  it  alfp 
common  law  bad  nothing  to  do  wiih^  and 
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notice  in  ^tphce,  fi'i^.  That  ihe  word  j^v^ 
necefl^ry  in  evc^.fuch  writ,  bill,  and  decrlarj 
be  Tupplied  by  no  other  word  of  the  like  fco/e-^ 
cumlocution  wtiatfoever. 

'  Siff.  j8.  Seeetidly,  That  in  every  Tuch  «i 
clarationt  tbe  maybim  mull  [b)  be  laid  to  li 
fttmicif  »ai  yet  the  defeodant  ii  not  at  cliis  ds 
lofi  of  member  from  fiidi  >n  appeal*  A«  aiscicj 
in  which  nJjpcA  ttic  bw  lecioa  to  have  lequtrei 

SeB.  19.  7%tV/^,  (W)  That  U  ia  in  tfae  el 
plaintiff  to  dedaie  againft  him  who  »Glaa\ly  gx 
as  the  principal  oScadcr,  and  againft  tbofe  who  a 
accc&ries  1  «r  elfo  to  declare  aguoS:  tbeoi  all  a»  ^ 

154.    F.  Cor.  So,  I  lo, 

St£f,  ao.  Fturthlj,  That  if  a  man  bring  a  w 
ofmaybcinj  and  count  of  battery,  be  abate*  the  v 
the  writ  fuppofes  no  battery,  and  therefore  ia  not 
fuch  a  declaration  aa  it  ought  to  be.  But  for  othe 
relating  to  the  form  of  appeals^  I  Ihalt  reiier  tbe  re. 
books  (()  of  entriei. 

S^a.  %i.  A*  to  the  third  point, me.  IVhat  cfefei 
made  by  tbe  appellfc  t  being  able  to  find  little  or  nt 
ticular  concerning  pleat  in  abatement  by  filch  aa  a 
fliall  refer  the  reader  for  that  matter  to  what  h 
cemiog  pleat  in  abatefnent  of  appeal*  in  gtnemi 
latter  part  of  this  chapter,  and  only  take  notice  in  1 
of  tbe  following  particulars. — Firft,  Where  a  rccove, 
other  aSion  may  be  pleaded  in  bar  or  an  appeal  of  . 
Secondly,  Whereand  in  what  ntJianti  fia  aJ/auU  dtm 
other  matters  of  the  like  nature  may  be  fo  pleaded.—' 
Whether  an  arbitrament,  or  an  accord  with  fatisfaAii 
be  fo  pleaded. — Fourthly,  What  kind  of  rclea/e  maj 
pleaded. — Fifth]y,Where  a  nonfutt  in  a  former  aiSion.- 
ly.  That  (/)  an  appellee  cannot  wage  hit  law. 

&t3.  S2.  At  to  the  firft  of  thefe  paRicalars,  vi%, 
a  recovery  in  another  a^Hon  may  be  pleaded  in  bar  of 
peal  of  mayhem ;  It  <Mms  clear,  That  notwithftandiof 
covery  (;)  in  an  appeal  of  mayhem  cumot  be  fietded 
of  an  aSion  of  trefpafs  for  the  battery  witk  whkb  the 
hfm  WBi  accompanied,  becaufe  (b)  in  fuch  inappcaJ  the 
hem  only  is  confidered  diftinft  ftiom  ibe  battery :  yet  (') 
covery  in  an  a£lion  of  trefpafs,  for  in  aiTiult,  uiter^i 
woundrng,  may  be  pleaded  in  bar  of  an  sppcal  of  miyl 
appearing  by  proper  averment!  to  be  biought  for  tht  i 
irerptfs ;  ((tr  it  (ball  be  intended  that  tbe  jury  in  giving 
maee».far  the  wounding,  included  the  rniim,  ud  00  did  t 
be  liable  to  double  vexation  for  one  lod  ihe  hat  tbiagi 
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(«)  t  Infl,  MS,  itob'ce  in  idit  ^tct,  firft^  That  the  wi 

ncccflary  in  evefy  .fuch  writ,  bill,  and 

be  fupplicd  by  no  other  word  of  the  lik 

camlacution  wbatfocver. 

WjilBd.  *»7.    •   ^*^'    l8.     S«W/;p,  That  in  every 

B.App.  Ta.t<.  daration,  (be  maybtm  mufl  (i)  be  li 

ItVsM  B  I.e.  fi^'**  ""^  y**  t***  JefcndaiH  i»  not  a 

44.  r<a.s/  '    lofiof  member  from  Aidi  an  appeal, 

I  inft.  i»7.       in  which  rdpcft  the  law  leema  to  hxTi 

PdcM  17.        ytoiAffUniit. 

M4rt««i6.      s^.  X9.    TlWfy,  (rf)  That  it  is 

J^Trfi-M's.      plaintiff  t&  dcdaie  againft  him  who  a 

FXor.  II.  111.  a«  the  principal  offeaider,  and  againft  it 

s.  p.  C.  44.      Kccflaries  1  «r  elfe  to  dccl>r«  agatnfi  th 

^,  Afptil  Co.    ij^    F,  Cot.  So.  I ro, 

Sr^.  30.  Fnaibff,  That  if  a  mai 
of  mayhem,  and  count  of  batteiy,  he  ■■ 
the  writ  fuppofcs  no  battery,  and  thei 

(i)  Coke**Eqt,  fuch  a  declaration  aa  it  ought  to  be. 

2°*.^''      ,      relating  to  the  form  of  appeals,  I  Ihall 

»•»■«•*••     books  (#)  of  ontriei, 

Seff-  zi>  A*  to  the  thini  point, if», 

made  by  the  appellee  t  being  able  to  f 

ticular  concerning  pleai  in  abatement 

fliall  refer  the  reader   for  that   matte 

cerfling  pleas  in  abatement  of  appc 

latter  pan  of  thia  chapter,  and  only  1 

of  the  following  particulars. ——Firft,  ' 

€Hhcr  a£lion  may  be  pleaded  in  bar  ol 

Secondly,  Where  and  in  what  manne 

other  matters  of  the  like  nature  may 

Whether  an  arbitrament,  or  an  accoi 

V,iti.ii?l'.  ^  fo  pIea<Jed.-Fourihly,  What   kin. 

•■  pleaded. — Fifthly.Whcre  a  nonfuit  in 

ft  Ley,  j«,         ]y^  That  (/)  an  appellee  cannot  wag' 

Sta.  12.     A*  to  the  firft  of  thefe  | 

a  recovery  in  another  a^Hon  may  be 

peal  of  mayhem  {  It  faems  clear*  TY 

f(litAff>"ti.  *^o*'"y  (/)  I"  '"  appeal  of  mayhem  c 

f.  Cor.  lie,      of  an  adion  of  trefpaia  for  the  batter 

d^cLk  ''^"^  *'*  accompanied,  becaufe  (b)  in 

^,  ACa^M,       hem  only  ia  confidered  diftin£l  from  1 

{j)B.  Ap.  t*.    covery  in  an  aSion  of  trefpafs,  for 

■'ii*^""  V"      I'oUnding,  may  be  pleaded  in  bar  of 

J,,.  "'  ^'  '      appetHog  by  proper  averment*   to   b 

4a  AfiM  ].       tr«rpafs ;  for  it  Iball  be  intended  thai 

mages  for  the  wounding,  iocluded  the 

be  liable  to  double  vexation  for  onie 


ifi  o  p  A  r  p  E 


£' 


MUt.Ml.)n,  )4>pm1s*  (a)  or  a  releafe  of  .all  inann< 

(t)  Lit.  Icfi.       leafe  of  all  manacc  of  denandi,  [i)  mi 

S^^'  in  bar  of  fuch  an  appeal ;  and  that  a  n 

(t)Ult,  *tt.      »£lioa$  (t)  perfonal  may  alio  be  pleadc 

day,   bcciufe  the   appellant  fhall  reco< 

damages ;  but  while  it  fubjci^ed  the  a 

2  Infl.  )Sf .        member,  it  feems  queftionable,  whethe 

a  releafe  of  aftions  perfonal,  becaufe  ' 

then  efteemed  an  adion  of  a  higher  ni 

to  come  under  the  tration  of  i  perfonal 

Se^.  26.     As  to  the  fifth  particular 

fuit  in  a  former  a^ion  may  be  pleaded 

(i]4j  A«fe  3).  mayhem  j   It  feenM  clear,  (d)  That  a  : 

flta.  'tjl'.        P^>  ^f^"  ^^^  plaintiff  hatb  appeared  t 

F.  Cat.  114.       bat  of  any  other.     Alfo  {e)  it  feems  t 

^  '      trefpafs  brought  for  the  fame  maim, 

tery  with   wiiicb  it  was   accompaniet 

law   may  Hand  in   relation  to   thii   r 

be  brought    for   the   battery  only,    ^ 

mayhcnii  I  fee  not  how  it  can  be  1 

becaufe  it  i>  generally  holden.  That  i 

(/)  B-  Aiip.So.  no  confideration  (/")  can  be  had  of  th( 

Vide  hpl^MU  *  ™»ybem ;    and  if  fo,  it  feems  (Irang 

ai.       '  an  appeal  fliould  bar  an  action  of  a  d 

for  a  matter  which  the  appeal  had  noli 

(r )  B.  App-ijB.  ever  (f )  it  feemt  clear.  That  a  nonfi. 

f.  Lcj  j6.         pafi  is  no  bar  of  an  appeal  of  mayhem. 

That  a  nonfuit  in  an  appeal  of  mayl 

[i)iInA.  jjg,    bath  appeared  to  it,  is  not  (b)  a  bai 

a£tion,  becaufe  the  writ,  for  what  appe 

be  purchafcd  by  a  firangcr,  in  the  nar 

StiT.  27.     As  to  the  fourth  point, 
{hall  be  tried,  and  where  the  trial  flial 
(!)  «S  Afliie  5,    "  "°  ('}  doubt  but  (hat  if  the  defendai 
IH.  4. 11.        the  plaintiff  were  maimed  or  not,  anc 
aR,  Abi.  J7S,   ^2,  hurt  be  viewed  by  the  court,  in 
on  fuch  view,  whether  there    be  an 
court  may  take  a  view  of  the  part, 
mine  the  matter;  or  if  there  remain 
(0  iS  Air.  J.      may  (*)  award  a  writ  to  the  fheriff  1 
*.*1*J**'         "ficians  and  furgeons,  for  the  better  t 
it  Ed,  1.  a4<       rt       '      r  I        Z 

(1)6  H,7.  J,       But  1*  feems,  that  the  court  cannot 
mi.H.  7.  ]].      their  view,  unlefs  the  defendant    pray 
-I  H.7.<o.       feems,  {/}  That  they  are  not  hound 

.1  AHnt  a*.        ,  i  .    i    i 

but  may  order  a  trial  by  a  jury,  at  ' 
they  may,  if  they  thinlc  fit,  order  thai 
of  the  wound ;    And  becaufe  the  cc 
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flaUe  and  maHhaU  who>  for  want  of 
the  truth  of  the  accufation,  adually 
fliould  be  fought  between  the  faid  apj 
the  final  determination  of  the  matter, 

Of  appeals  of  felony  there  are  four 
Of  Death. — Secondly,    Of  Larceny«- 
Fourthly,  Of  Arfon. 

But  before  I  examine  the  nature  of  < 
lar,  I  (ball  premife  fome  things  in  g 
perfons  are  capable  of  bringing  them. 

Si£f.  30*  Firft,  That  (a)  the  infani 
becility  of  the  plaintiff,  is  no  good  ob 
'  ing  an  appeal,  though  it  take  from  the 
waging  battle,  and  in  that  refped  pu 
tion  than  he  would  be  in,  if  the  appe: 
fon  capable  of  fighting ;  for  inafmu 
proper  means  for  his  acquittal,  by  pu 
by  his  country,  and  the  imbecility  c 
owing  to  the  zSt  of  God,  and  no  waj 
plained  of  by  him,  it  is  not  reafonable  \ 
vantage  from  it.  And  agreeably  hei 
fettled,  {b)  of  late  times,  contrary  tc 
(c)  in  the  old  books.  That  the  pare 
appeal  for  the  nonage  of  the  plaintif 
That  an  infant  muft  profecute  fuch  f 
is  faid,  (#)  That  he  fliall  be  nonfuit( 
of  fuch  guardian,  upon  demand,  at  a 
mandable,  notwithftanding  an  allegai 
to  come  by  reafon  of  ficknefs,  or  oti 
there  (/)  is  a  cafe  wherein  the  court 
of  fucn  guardian's  appearance  upon 
But  notwithftanding  the  guardian  hi 
cution  of  fuch  a  fuit,  yet  if  the  ini 
/fay  he  will  relinquifh  it,  and  yet  t! 
it ;  the  court  may,  {g)  in  difcretior 
and  affign  another,  for  it  is  not  n 
bound  to  continue  a  fuit  againft  hi 
thing  but  revenge,  and  will  be  char 

Si^.  31.  Secondly,  (b)  That  s 
appeal  except  that  of  the  death  of 
ftatute  of  Magna  Charta,  34,  whic 
*<  (ball  be  imprifoned  on  the  appea 
*<  of  any  one  but  her  own  hu{ban< 
appeal  whatfoever. 

Si^.  32.  Thirdly,  That  an  idc 
and  dumb^  or  one  atuintfd  {*)  g| 
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ft  )4>fn<M 
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*i-diti«  firft  day  of  J»iiu«y  following. 

•r«#at  oT  doiil)  niiift  rt)e.bm^id(.  I  fti 
That  it  U  a  lo«al:  (d]''ii9ioH|  ftdrc 
ttrvwght  in  » ifaaeigo  totmt)'.  ^  B«t  if  1 
iq.oiw  QoiMty  ofi«  A^ihl^d  iHciVtd  -in 

bring  his  appeal  in  either  county,  ini 

-t^  trial  ought  (t)  tiB  b««t  the  bar,  ai 

fmm  tiu  bodf  of.cRoh  »f  ihob  eounil 

in^  of  2  &  3  £dw.  6,  0.  B4.  by  wUc 

"  in  fuch  catet,  the. party  to  whom 

1   *}  bt  given  by  the  law,  m»y  comnKi 

<   *''0f.  milfder  n  4be  forac  county  wh 

f  Aridcfli),  OE  poironed^  fliaH  dk,  &c 

.  Tb»t  fudi  in  ap^4  in  the  couniy 

"■  iBuy  be  uicd  bjr  a  jury  ftf  fuch  coun 

•i^iacbar.     . 

r     .  I  ftafl'iKiC  4(1.  -tbia  |due  axamine  1 
to  tniuder  an  to  t>«  appealed  oc  trit 
■  £4enit9a  thtfto(*t  ilw  cbsptef  c< 
-  of  tbe-principal  an^  acceflkry, 

As  :  TO   ihe  third  poiutt  wis. 
'   death    h    to    b«   biovght }     I    fl 
-VVbeia  kmay  be  biMigbt  by  a 
bdft 


.  T4JV.[nft«l*a.  '    ^'>^'  36>    As  t»an  apptal  by  a 

j»«>te*   :       l«s  frsro  mafi«blerraUe.— Firfl, 

notoa^  that  flw  .wu  wholly  ini 

,  '  '      '        ecMt^mdo^  bucalfo  that  Oie  ^ 

.  csaTcd,'  at  the  tima  «f  hia  death 

(rf»  inft.  M.     fc"led.  (')  That  ti-spietmnm^ 

itZi.j\.9).      |i(««in.luob  aa.app»l,   and  tnabi 

•T  A'aii  I**     '**'^  '^  '*"•  ""'""g*  ""^'^  unlawf 

"iiH.^4'       ''^  tonfaoguinitji,  'or  othcr*ife, 

'  ^■/  C  J9^    "  appeliani.     Aifoitistsld   down 


•4+ 


b  ¥   -a'p'pe  a 


(a)  Drcr  fo. 
I  Lcufli  32#* 


(^)s7E<i.  3'  S3 
F.Cor.  fis. 

8.  P.  C.  59* 

cl^-Soba*  Ttt. 
F.  Q»r.  4$9. 
S  -P.  C.  60. 
(d)  F,  Cor.  41. 


'her,  B^t  if  the  petit  crefffoti  be  ^arddnec 
it  (bchis^  (a)  That  the  heir  eaA  bring  no  \ 
hot  brrog  it  fpr  th<  tnurd^r  pnly,  tecaufc 
'dtides  in  it  murder  and  mort^  and  beifig 
'timwtis  ^hc  lefs,  abd  t)icrc£ofe  the  pardon  c 
%c  'mtitder  alfo* 

^^.40.  Sttroni^lj,  Ev^rj  fuch  appeUan 
Vi^ral  to  the  ^^ceafed,  by  thc^  conioion  court 
Ihe  heir  general  hst}  himfelf  a  ibdre  id  the  g\ 
next  heir  (hall  have  aq  appeal  agaioft  bim. 
(J)  hare  an  appeal  of  the  death  ofhisron, 
Ws  heir.  Neither(/)  c^p^any  one  bilng  j 
of  a  pcrfon  attainted  of  treafon  or  fclony,e: 
(•)'b'  Af^Tiil.  ht  can  have  no  heir*  t^either  (ball  a  fpeci 
*«••  lorn  dfbcfrough'Engfiih,  or  otherwifcjhavi 

i/}^  P^,  jy,  t>f  his  anteftor,  becaufe  he  ia  not  hU  next 
«iiaiiia»7  18ft.    ^e  is  Inhertt^ble  to  fuch  of  bis  lands  to 

K'nds,  kc.  And  for  the  like  reafOQ»  if  the 
bf  )rt$  deathi  had  fsvo  fona,  (he  elder  ya 
( jf)  s.  P.  €.  60.  treafan«6r  felony,  neither  ( jf^  of  them  c 
1  in^.  1 13.  ihc  elder,  becaufe  of  the  aiuinder ;  not  i 
Vo^'^tl  i^anhot  b^heir  to  his  father  while  he  has 
ButF.Gor.|sfl.  thb(|gh  he  1)e  looked  upon  as  dead  in  ta 
fteaii€oii*My»    y^^  j^  froAi  alive,  and  capable  of  forfeiti 

longing  ro  the  heir,  tl>ough  not  of  taki 
^em.     But  notwichfianding  a  younge 
appeal  of  the  death  of  the  father,  while 
tV  fia^c  father  li/mg;  yet  if  the  eMei 
and  the  middle  and  younger  Ton  by  anoi 
be  killed,  the  youngeft  onty  (ball  have 
becaufe  be  only  is  his  heir,  as  being 
Wtji  'j  and  therefore,' (ifc)  it  is  no  good 
death  of  a  brother,  That  the  appellant  I 
Hving,  without  (hewing,  that  J,  S.  wa 
thc'deceafcd. 

S(^,  41.  Thirdly,  If  .an  appeal  be 
heir,  who  dies  hanging  the  fuit^  ic  fe< 
almolft  all  the  bo6k«i  That  no  other  hi 
in  fucH  4hppeal,  or-  cacniD^oct  a  n&w-  01 

Sumir.aif'igs;     f<,^ul  aAioft,   giv^O  tX>  ibe  hcff  ill  r^fj 

fo^^'i^r^'  lf"oo- *9  ^be  pecfqn  kiJWt  at  ibc   tti 
'i5^i6H.'7^ts.  ^AhcrperfoiiBi;aaipn6,:(ha||di^.wiih 
I.  App.  156.      J|)aYe  holden,  Thatif  ^firii  kmt  di< 

1]s'^'c\q.  yj^^^«^  «wai3pc0cifig,  im^^Br««U  the 
Djtr  «9.  .But,tbi«  is  ln^dp  ji^ov^ibf  aihcf a«%< 

(^ioH.6.4|.  the.^^ooka  Cc^o^  to-fafovjitihe  ^^mtwm 
Summ^yVg,.  '*«'^«^Wc  to  t)^  i{ca(qn  .0/  iiifi  Kafe  i 
B.  >tpp.\:>  88.  C^ocxal  UAor  of  the  law  in  rdattoa  i^ 
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4f  It-  %■  ■{•      the  deceafad,  it  mail  .fl>e.cullj  [e)  appnt  b; 
S'p.'c'iif'      ^y  **•"  ""ot,  in  what  mionei  he  ii  fo, 


And  now  I  am  codc  to  in  ippeal  of  L 
ter  tmdeiftanding  wbeicof  1  (bit  confiijet,- 
msy  be  brotight.— SecondU,  Agiinft  w 
what  coanty.-^Fourthly,  within  wbal  <ii 
there  Qiall  be  a  jcQitutJon  of  (he  goods  fto 

Sf3.  44..  Ai  to  the  lirll  point,  tiiz.  I 
Larceny  may  be  broufihti  the  following 
Tcmarl^ble.  f  irfl.  There  ii  no  ncccfl 
have  the,  abColute  property  of  the  good 
agreed.  That  a  canicr,  or  eren  «  urva 
aie  dclivcted  to  be  carried  t«acertaiapV 
{v}  having  poflMon  of  tba  goodt  of  a 
any  perfen  whatfeeVer,  {d)  who  is  fo 
gooda  of  another  at  in  jadgiticnt  of  Ian 
and  not  the  bare  charge  of  rtiem,  may 
ccny  againfl  any  one  v*ho  (hall  fieal  th 
rpecial  kind  of  property  in  them  agaii 
feema  t^  they  miy  either  bring  a  gem 
owQ  goods,  or  a  fpecial  {/)  one  for  t\ 
(;iiflody.  Alio  it  is  faid^  That  a  perf 
of  his  goods,  (llll  continues  to  have  fc 
iiihe  property  of  them,  that  he  may  t 
againll  any  one  who  fhal]  fleal  ihem 
be  more  fuUy  fhewh  in  the  next  (i 
cleat.  That  no  one  can  mainiain  fi 
bare  charge  of  goods  without  a  pofli 
who  in  my  own  houfc  have  the  charj 
fuch  a  cafe  (be  whole  pofleflion,  »: 
periyt  in  the  judgment  of  law  aiway: 
la  certain.  That  a  yitlcin  cannot  {h 
againll  bia  lords,  for  any  of  hia  g 
caufe  ((■)  the  lord  by  feising  them  1 
it  it  agreed,  fi)  T^at  a  villein  may 
of  tape  agaiofi  his  lord.  AlTo  it 
That  apy  tenant  who  is  not  a  Villc 

larceny  againft  his  lord. 

Si3:  45.  Secondly,  TTiCTe  is 
fee  which  fucli  an  appeal'  is  brou^' 
the  perfon  of  the  appellant;  for 
nafiet's  goods  in  his  cutiody,  the 
petf  at ikH  aathe fcfVsnt s  and  ii 
mWCea  k  flutl  prnent  (»}  Uie  fK' 
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t.  Csr.  17. 


ns 


OF     A  t  P  t  / 


7FI  4  44>(^'  tWs  ^ayi  That  it  may  be  fad  «  ary 

szAaieyr,  wirhin  the  yeai*  and  day,  if  the  tJiimiff 
for  (hit  the  ftatutc  of  Ghiceftfr.Ci  9.  wK' 
*'  appealbebrooght  wKhintheyMraiidda 

(«}  Sap.  t.  ]j.  fd)  (o  irrtoid  no  othir  appnl  btft  Aiit  0 
moil  law  feems  to  haveiMh^nDccru 
of  an  appeal,  but  to  have  fnfFcrcd  it  to 
*  by  OIK  Vho  had  made  freOi  fait;  the  1 
more  fully  confidCTcd  in  ihe'fiftiCTh  ftfli 
one  who  has  been  guilty  of  a  gtofi  ne 
-     ^  ,   fender,  may  be  baired' of  fuch  an  ap 

{})%lBli.y^.  year  and  day  at  aft«r ;  for  that  the  « 
alt  appeah  xo  hawe  required,  that  th 
made  frcffa  furt;  and  thefaid  ftaiuie  o' 
away  the  necrlliiy  of  itin  appeila  of  ' 
ye^r  and  dayi'CMcnds  not  10  othei  ipp 

St£t,  49.  As  to  the  fifth  point,  ' 
{hall  be  a  refliiulion  of  the  goods  Jtolt 
until  (c)  fuch  goods  are  fcized  to  the  1 
other  peifon  claiming  ihem  under  the 
the  froods  of  a  felon,  &c.  the  r)ght(ul 
fuit  or  appeal,  may  feize  ihem  whcr 
ihey  fball  not  be  reftored  to  them  a 
without  bringing  hia  appeal,  file. 


And  for  the  better  undrrflAnding 
ofihe  gooda  fo  feized  (hail  be  award* 
examitie  the  following  particuUre, 

Firft,  Whether  it  necefTarily  reqi 
What  fhall  be  elteemed  a  frc(h  fuit 
ID  what  manner,  fuch  frefh  fuit  fba 
—Fourthly,  How  far  the  appeal  m 
Whether  the  appellant's  title  to  (uc 
red  losny  fubfcquenttttleclaimed  i 
ther  there  fhall  be  fuch  a  refiiiuti 
bcfides  ttiM  of  appeal.— Sevenihlv 
reftietrtioD  to  any  goods  not  mentl 

Siii.  50.     Ab   to   the    firft    pa 

Teflituiion  necrfTarlly  te<]uii<:  a  fvi 

t  do  fo  byulmofl  all  ihe  books    (d 

it  feems  needled  to  ciic  authoti^i< 


itf.  7. 

F.  Eft..T  s. 

S.  t>.  C.  its. 
J  Co.  lep. 
I  Hile  54t. 


r^  Xf*  ti»  II 

OKI  (eOloii. 


(')  7,  Cor.  31B.    '  ^*^'  S'l*     "*  'o  1^^  fecond  pi 

V9-i9*'.  ,      ^idleemcd  a  freOi  fuit;  ti  feems   t< 
J*J,»'^s^'^  .  Y*)  That  to  make  a  frcfh    Tuit, 
•  RUv.j.i*;?;  a  hue  and  cry  with  all  convvniei 
(/)  B.'Fl-SHt'''  Oit'offendO'.   £01  it  this  fi»y  it 


a5» 
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I 


ii 


1' 
1 


40  AAm  39 
ft  R*  3,  i|p 

»6  Ante  3» 


-  |ee^  tiidfbpM.'fiidiiBiiiUef'fowKl'by  f 
Jji!'fr*  »79«  flisdl  te  9nraakM)«ri^.;  Alfo<tf)  if  an 
s.  p!  c!' jtftf. '  fteoMi  IB'Kia^  <llir Ittc  inquif y/ftall  be 
/'^j  I  HaU  540.  4nd*  thereupvti  «  reftitMiion'  jMrB&ied^ 

J«  H*  .^  /^'  ?«•••«  *«  Wtbwwa,  ^T  h%H  the  4cB 
-^  ^  Coavi6fa(»»  00  Amti  iMiei  •r  chatlfl 
tw^sntfrjuroTBy  t>r  bre^  frm  prifon, 
beawarded  ispM  faoh'.aaio<|i|eft*tfiq 
otK  any  faitlier  i«4l«iff)r^.|ihcli)e^.€hl 
'94*«i7-179^  not;  bfouife 'Jbjr rchififif;  |o  uk«>ii 
sf1^.it:^ji6&  Admit  bimfelf  guBtir'.:  tA|jfo>if  9A«  br 
ft'uoji..' loa.  whaieof  oncja  attainted,  and  the  c 
T'^^P^^*'*^-  feeois,  he  fliair  have  a  wftiiution. 

5  cJke^o.^*-'  t^*a<J  k«n  wqnittid,  ftfcems,  1 
f#iy.(iip.r;4$c  never  have  hi«  j^ooii  agaHi,  thoti^li 
I  ^^^  ?  'g*  .  thai  they  ware  hu.  g«ods«  but  be  (hs 
Coiitiir  •;  ;  for  His  ftilfeappwil-  Bu/tf^an  if  i 
)  1j\^'u7»'     ^qo4  of  fuch' goods  only  (i)  i^  were 

•  >. ttfc^  aa  having  been  waived^  &c« 

%-  «      .  '    ..  ... 

r/;s.  P.c.  tt6.  S/A.  54.  Ai  to  the  fifth  pariictti 
li^M*i^6  '  fdtantVtWe  tOiTocb  leftituiion*  (ha 
kVuU?/  wq«e«t  tide  ttiord  in  the  goo^s y 
aec  the  books .    appflUaotfi  iitM  lo-  iiicb  ceftittttioQ 

F^At6.  tsi.  goodsiof  .lelMa»  fcc*  «or  (£)  even  1 
Coiv  71.  5  If,     nadeia  nariiet  ovefl»  JK« 

B.  *^p,  a4«      f^j  XeyUnrt4. 47.    Q?.  Moor  j<o.    Poph. « 


(t)  Pw  waktt ..  And  By  fhe  like  rMron  it  ia  cerui 
rS^"  ■  indiamtrit,  '^tk6  ai  Hen.  8.  c.  1 1 
iuS!ri\^'  the  ncxtfeaioh,  Ihall  not  be  barn 
Mifmc.«.>ts-  Aich  reifure*  or  (hie,  in  market  ovei 
Ci^Jac«4S«  ...       , 

Oo4bok  $pu  $  Acp.  9|i  i»  Modf m  521.  and  by  1  J«c.  s . 
liiUy  tiliMi..  w  «Dy  patvubrokcr  lo  L^n^fcR,  4t  within  two  mi 
pcrtjkt9<^^  i«it  Mfj^Miai  pawfibftkeif;  vMt  so  O«o.  ••<.  M 

*  • « 

,  ;'>  &^.3$.  .  As;  to  the  iixth  part 

'    'fli^lbea»reftitution  of  the  goods 

fe€Nitioa.beri4i^  that  of  appeal  i  it 

C^^*";7-  5;     (A>Tb^tW  the  c^namon  UW k  i 

^•^''d^!      other  profecufi^^^^^^  Ba 

eace».itk^naaei  .^y  *>  Hen.  8. 
«« .qr  (Selons.  dfo.rob^  or  take  awa] 
«« .|[e)a^  &P09.  a]py  of  the  king's  fu 
««  cM!^0fJfUeiii>9riChih  this  realm ,  a 

yifid^lOMoi  guiltj^  thereof;  or  otl 


145.  167. 

ananaarf  sis, 
Litfh*  144. 
lilak54s« 


cc 


^  • 


•    t 


y 


CVi.  13. 


O  ¥       APPEAL. 


«S« 


"  montrj^,  goods,  tit  c^attds^  or  by  any  other  by  their  pro-  (,^  T^^x^w^m  bit, 

•*  aircmcnt;  that  ihcn  t^e  party  fo  robbed,  or  owner,  fhall   bec»  >««»  ^wrrftof 
"  /nr  rrftored  to  his  fa'id  money,  goods  and  chattels  j  and  that   o*Ji*%faLf^",^^ 
**  as  wel^  the  juWices  of 'fad -delivery,  ai  other  ju(Kc«t«  after    y^^^^      ^    jf  jh« 
**  whom  any  fuch  felon  of  felont   fliall  be  found  guilty,  ot    «oo<i«   ^xc  pro- 
**  otherwise  atttintcdv  by  reafon  of  evidence  given  by  the  party 
**  fo  Toobcd;  or  own^,  or  by  any  other  by  their  procurement^ 
«*  ha\^  ftowcfr  by  the  faid  ad  to  award,  from  time  to  time^ 
**  writs  of  icfltrotion  (l)  for  the  faid  money,  goods  and  chat* 
*'  tt/f  \  2)     in  Tike  manner  as  though  any  fuch  felon  or  felons 
*<  were  attainted  it  the  falt'bf  the  party  in  appeal.'^ 


trt»% 
will 
^o  ^ 

if    no 

r 


mc  the 
^He  court 
s-cier  thciA 
r«Aore4  to 

reiVore^f 
■riser  m»y 

frt:tn  the  p^rffHi  irbocoaveitt  tbem  bj  an  «Aioq   of  trover.    Loft.   8S«      Vide   I-l^yyi^.  ^    shi#» 
B.  R.H.   549-  /       *  ^ 

(j)  A  banit  n^ttrf^fty  ^undt «u  Aolen  ftwD  Goligbtly  byoBf  F«rfiifon,  We  ^iriBi^  •t»tore^jendci  t 
a>v(i  (evcvai  art»cI«»of  (il««r  pl^te,  t  JiaiUc  AOte  ^or  tweoty  pound%  and  tea  guineas  1  v%  ^^irf  h'ch 
w«r  tocnd  upon    hiiii,  were  produced  oq  the  trial,  and  placed  io  the    cuftody  of    ^^r.      ■— ^  • 

eierk  o^  tt^e  sTraift  I.    Oulightiy  gave  evid<>nce  againft  Perfufoo  vt  tho    Old  Bailey^     ^ 
vi(tr«j  o*   ifrattuf:  the  fifty  pnundi  bank  note.    The  owner  demanded  reOitotion  frocv^     \ 
f«M>t«    <o»od    «piii  F<!t|u(on,  bot  at  t bey  were  not  the   identical   ^aai^a  whicb    <^«^^ 
Kevnol^a    rcf^ufed  tu   rcftore  them.      But  on   trover    being    brought     before  l«or^ 
were  ordered    to  be  rcHored,  they  being  the  prodece  of  the  iiftjr  pound  bank  i>or^^ 
vhsfe  a  mar*  had  ftolen  caitle  and  fold  them,  the  n:oney  they  pTO<luced  waa  leftor^ 
ctie  cauie.      Koy  taS,    And  the  Oiiaf  of  gold  Aoleo  aod  chaoged  imo  filver.    Cro« 

S  /7    56,     SlrWiinamStaundford,  (<»)lnhis  conflniftioo  of 
this  flature, .  feems  to  incline  to  an  opinion.  That  theparty  may 
have  a  reHitution  by  virtue  of  it,  without  mailing  anyfrclh  fuit   ^ 
and  this    ft  cms  to  be  agreeable  to  praftice,  and  the  purport  of 
the  firrt  pare  of  the  ftatute,  vehich  feems  to  recpiircno  more 
order  to  in  title  the  party  to  a  reftitution,  than  ihat  the  indid^ 
be  found  guilty  (3)  or  otherwifc  attainted  by  hia  evidence,  8cc 
Yet  if  it  ihall    plainly  appear  to  the  court.  That  the  party  ha^ 
been  guilty  of  gro's  neglea  in  profecuting  the  offender,    it  tua 
reafonably  be  argutd,  That  he  is  not  intitled  to  a  reftitutior^ 
former  latter  part  of  the  ftatute,  by  ordaining,  That  writs  of  reft  i 
tutjon  fhall  he  awarded  as  though  the  felon  had  been  atuinted   i, 
an  appeal,  feems  10  imply.  That  it  is  a  fufficient  favour,  witH\ 
the  jntcntions  of  the  makers  of  the  ftatute,  to  the  profecutor 
an  indfcMment,  to  givehim  a  like  remedy  for  a  reftitution  of  y^^ 
|ood^S^s   tb^coinmon  lawgavetothc  plaintifFin  an  app^^\ 

T    /\''''''T  ^^^  ^^^'"^  plaintiff  in  an  appeal,  vrho  J^  *  - 
re.r.  to  have   been  gu. Icy  of  fuch  a  neglcft,  cannot  dema 
refl.^ur.on  by  the  common  law.     And  the  conftrufiioO  I  VM 

Sr;;    ilTu^irJ"'  ^^^^  '^•fonaWe,  if  It  be  cbnfid 
t  M^a!    ^  'f"»eined  to  be  the  intention 

ma.ers  of  the  ftatuc^  ,«  giv^  ^^e  party  a  greater  benefit 
a  canv.a,an  grounded^  oa  his  Tw^  evidence,  as  r 
v,a.on  on  ad  indiameni  m^  be  t^an  fton^  a  iontifti 
t^e  evidence  of  others,  a^    ^^     ^*    "f       •  m-v  1*.^^*^^* 

the  trial   or   otbcwiftJ'tL^  »^«=  «"'*»  *'«*'*"j''"!"*r      ^ 

k  a  ^  ^ 


^  9  not  da,  the 

^     fee  was  con* 

^^y*»olda  of  the 

^JB^^ly  bad  loft, 

^        ^nsfieldy  they 

^^  the  owoer  of 


••ja.ir.c.iey, 

^     *^ale  ^^45. 


C^  3  )  In  the  parti* 
^  « I  ar  cafcofhorle  - 
lingt  vtistB* 
^^ed  hy  31  Eltj. 
•  aa.ihaiwhert 
^<^Tf«sar«  ftoleo 
^*%d  fold  in  opea 
arkety  and  the 
VMrotalnif 
emigiinwith- 
^  «^  fix  awntba,   - 
^  nd  payi  tbo  '    ^ 
^>«2yor  aa  iDuch  •  ' 
^«theycofthia» 
We  (baU  ba«« 
again* 


g^)  Sop.  C  S9» 


I      ; 


I       • 


1^ 


ll 


I 


I 


I 


»J» 


1^  CoNNH  '71)^ 
Smiifaarjr  rt4. 
3  In*,  f  17* 


$4- 


fe)  Urn  lii* 


•  « 


i"  • 


OF     A  P  P  1 

«fly»  tf<.  thryi'.thiah  (^  ia 
mU/wiomi.  wiltent.  nmJiiog  npy.  itu 
ImU.  Boh  thifi  fcw^.  to.  ^  00  mort 
tf^ictli  in  4b«y  ^  ifaiikk  iu«.«i  I  h^y 
dMvomd  i«  uw  ia  feftitn  fift}>tw 

^£/i9«,  S7. .  As  to  tbcfeveath  parti 
ihall  b^a  rtfiiuitiQa.to  anj;  goods  nc 
Tbeie  is  no  (jpub^  (>ut  that  if  z^ 
goods  txy^  tb|s  fame  pcrfoQ^  cither  at 
and  fucb  goods  be  k'ik4  a3  waifs^  &< 
in  his  appeal  for  the  robbery,  me 
onlx*  and  omit^Hioife  reA^  and  tbe 
the  appcllaiK  ihall  be  reftored  to  fuc 
mefltiraed  in  tiie  af^poslv  aad  tke  r 
only,  in  refped  of  that  favour  «rbich 
appdlaflit  hcaicch  to  ihc  feloD^  la 
him  ^B&tr  than  it  ought  Mihave 
have  given  him  an  opportimtty  to 
cattiie^  aa  it  feemeibi    the  refttcui 
gfroundcdtoff  the*  racord  of  ah^  af>f 
gpods  can  appear  to.have  been  ftoU 
in  it :  But  whether  an  appellant,.  ^ 
btooght,  laoifully.  regained  the  pc 
Qiall  forfeit  to  the  king  fucb  ot  t 
appeal,,  doth,  neitfaer  clearly,  appca 
conceriitiig.thia  matter,  nor  from 
which  leem  chiefly  to  rely  on  th< 
is  a  rpacisi  (is)  caiia  wherein,  the  a 
which  were  ndther  floleo  from  hi 
peal:^  aa  where  ^  the  appellee  fel 
eiQchanges  (d)  them  for  fooie  oti 
hro^gbtt-and  tbe  money  tak^n  < 
eaccl^ge^  arn  G:ifi:d  to  the  kiog^s 
iball  be  delivered  to  the  appella 
appellee^  though  tbey  wer^  neve 
he  appears,  to  he  in  no  m^uiner  o( 
that  be  flurold  be  prejudiced  by 
take  it  for  ^ntcd.  That  in  all  t 
as  this  d^  ia  relation  to  n  refii 
Aatote  of  .a  I  Hen.  8.  to  th^ 


AtiD  OQw  I  am.  come  to  %n  a 

underftaiiding  of  the  mature  wh 

'  By  wfaam,  add. in  whatmnnncr  i 

In  fehat-counqr^^if^Tbirdlyt  WTitl 

(i)  Bria.  147,     t '  &il«  58«    Aa  to  the  drR  poi  p 
»♦*•  inanBC;^  fft  appeal  of  rape  inay  b^ 

fictile  B«  C«  Sf« 

r.  i^.  .  . 


I 


ft.  jj.         O  F     A  P  >  E   A  t.  S5f 

^  mattft  ^ocxk,  dr  chtffds^  or  ^7  any  mber  bf-didrjiro*  (i)Thertbi 
^  nirrr^entj  tllst  fhen  'A«'  party  lo  rebbcd^^or  owo«s  fliall  iareffn*  write? 

*  btrrfikdi  to  hitfaid nfoMy,  ^o0d»  and  diatMb|  and  ckal^  .>«fli(utjoa  f«ed 

•  ji  ^  Hie  juftKSfis  of  ta«»-^»tt^»  ai mother  juflkM^  after  ^nZ!tf^ 
''  vhom  aay  fuch  fetoA^ef  Mdflt  nail  belfeMd'  guiby,  ««r  aoodttn  lao* 
^  othffwifc  atf iifiicd^  bPy  r^foh  of  tvidcme  given  by  Uk  parly  ^h^J^jJ^^ 

'» fa ^^beJ,  or  bwn^,  or  by  any  otht r by  the hr prooiiremenr^  wluordwtSj 
^*  Itire  ^><rirer  bf  the  (kid  ad  to  a^rard^  from  titnc  to  time,  wbereabreito 
"  trrfts <f  r^Wmtion  (i)  for'dief  fatd  mooey,  goods  and  chat?-  jr^^vJ^LS^- 
"  Tt!t  :i)  in  nke  manftet  although  any  fucb  fielon  or  fdons^  IbeVimcr  «■/  - 


were  itrMted  at  the  faft  ti  Ifte  party  in  appeal.'^  •ftvr 

.r«awer  then 
^  'be  ^«a  w^o  fo«Tem  tba»  bj  in  adioo   of  trover,    toft.  ^»      TI^  '^^"^  ▼•  Sbnv^ 

r.'VwnliifMElHof  fibcv  ffloiet  a  l|«ak  40Ce  for  tveqiy  ppondt^  tad  lea  pioc*t  in  \^^  «lii<]| 
kr  ixMypea  Jiiqi«  wrt%.  pro4i4co4  09  the  trial,  «f»d  placed  io  c&e  cuaotfj  of  Mr.  Reyooidii^  tha 
:.erk  o**  tl^e  irraFfi«t.  t*oTtf htfy  fare  ei^dence  igfttnft  Ferpifoo  ot  tiko  Old  Boilff,  $nd  bff  iv«f  ce%9 
n't<>  «•  dn%igHe  Mti  poundt  bink'noKe.  Tao  ownor  deottiidcd  roairodoo  it^m  Rojnolilt  of  tho  ' 
|vai«  ln«d  «^»  F«ff(iiloft,  bot  At  tbcy  trcfo  MM  tbe  idtotical  £iii&  wiiicb  Go£fbtly  bad  Idl^ 
Ir*  bj  refsied  to  rcftoic  thoio.  But  oa  trofcr  being  broogbc  before  l«ord  Maoitftltfy  choy  * 
»eic  vkied  to  be  reftored,  tbey  being  the  promote  of  liie  afty  pound  btok  oqlf  •  Loft.  i)0u^3o 
r&9t  a  flun  bad  aoleo  coctJo  ond  fold  them^  the  ir.oacy  tbej  ptodoced  wu  teHored^to^  the  owner  of 
beoiuc  Nif  iia«     An4:tl|e  frsMof  afMaedin  Aod  o^#o|td.amo  filvcr.    Cro.  BJio.  ^i. 

^'^-  56,   Sir  Wilfiam  Sfaondford,  {a)  In  Kis  conSmaioo  of  f-^s.  r.c.  lay* 
th^s  fixture,,  (ecma  to  incline  to  an  opinion,  That  the  party  nay  »«*^S4$- 
b«>e  a  reSitution  by  virtue  of  }t,  without  oia&ing  afiy*frcOi  fitit  I  / ,\ t^  .u 
ind  (his  fcems  to  be  agreeable'  to  prafiice,  and  the  porpott  of  ouUroaico/boi£ . 
ib^&l!  part  of  the  ftatute,  which  feems  to  reifdireiio-niore  io  ^■Hag,  u  mm* 
order  10  iniiile  the  party  to  a  refiitntion,  than  **»>^**  "'^*^«'*  ijf,^,^,f'^?'^ 
be  foond  gvthy  (3)  or  otherwife  attainted  by  hia  evidence,  &Cy  borfri  an  ftoiIlT 
Yet  ^  it  &al)  plainly  appear  Co  the  court.  That  the  party  hath  ■■^  f«3d  in  opos 
ken  guilty  of  gro's  negled  in  profecuttng  the  offender,  it  may  II,*]Jj!i^*^* 
rra^oiubfy  be  argutrd.  That  he  is  not  incitled  to  a  reftitgtion  |  tfcemigiiowiin. 
fcr  rne  Utter  part  of  the  ft atute,  by  ordaioiog»  That  writs  of  refli«  ^o  ^  •Mntiw,  . 
turion  fliali  be  awarded  at  thoagh  the  felon  had  been  atutnfed  in  bmjriTaMcifr^ 
in  a^^pcaly  leeois  to  imply »  That  it  is  a  fufficient  favour,  within  ot  they  tail  «iai, 
t^'e  'mentions  of  the  oukcrs  of  the  ftatute,  to  the  profccutor  of  h«  &«ilfaov« 
v\  indiapent^  to  give  him  a  IHte  remedy  for  a  reftitution  of  his  ^Mmwimm 
|^«,  at  d^ecommoQ  law  gave  to  the  plaihtifFin  an  appeal,  rja*. 
Ltiiis  arrfaiot  i(^)  That  the  plaintiff  in.  an  appeal,  whoap*  f*)*»r.t5^ 
><iri  to  ^avci  been  guilty  of  fuch  a  negleft,  cannot  detnanda  ^''  ^'* 
^'^I'ition^i^y  Che  cqrnmon  bw.    And  the  conffru^ion  I  wouM 
:  bteudtar  will  appear  the  more  reafonable^  if  It  b^e  cbnfidered^ 
'^'^  ic  hardly  <a0  bo  ipiagined  to  be  the  intention  of  the  ' 
^'acrs  of  the  Aarut^  to  givjs  the  party  a  sre^ter  benefit  front  ' 
t  coBTidiian    grounded  ^  on  hts  own   evidence^   as  H  con- 
^QtOQoa  ao  iadt£tmenV  may  be,  than  froof  a  contiftion  6n 
l"^?  <vWcfM  of  othersy  as  a  convidion.  in  appeal'  mnft  be. 
rt\>vevet»  if  ic  iball  fippear  to  the  cpurt,  upon  |he  ^yidence  Itt 
'^  triil  Of  other  wife*  That  the  party  has  l^een  k^eafonab^ 

'£tmin  profff ming  the  oStncf ,  rreadtly  grant,^Thaf  tMs 

^  jiffticea 


^5* 


I 

i 


I 


(f )  II H.  4.  If* 
F.  Cor.  86.  tftf. 


F     A  >  P 


**  the  bidod  of  thofe  ravilbers,  or  0 

.  ^*  rcvertf  rcfVsUa^r  kU  afor  th^  d 
.  «'  ber  cb«t  i«.  (b  f iii^iflied»  0^]\  hav^ 

^^  the  r«p48.to  ontcar  vpon  tljc  lavifi 
.  **  flKid  their  .a9gp«s  »n4  Uikl-.t«nan 
<  «<  4oi8wr  0r  joiiH  fi(offnie0t»  and  t| 
'  <*  inhericancci :  And  ihiX  the  huiba 
'  ^^  have  bu(baiidjf|  «r  if  they  h|ve  0 
'  •'  the  Atber&i  pr  Qthei  next  of  tbq 

^  forth  ibo  fnii  to  purfuot  9^  ^ 
.  *^  fcfi4!Ria.994  iWfift¥Maiii.(t)t«.beh 

**  of  conviA  of  life,  Aod  of  memi 

M  9iea  Vm  ^Alfib'  r^fl*  dt>  iCoi; 

^^  Anrf  fh^  49fe«^»  in  t)iia  cife  < 
^^  baulc^.  but  ^fi  ir^th  pf  ^e  ma 
**  tioA/Of  tbA/|POi|nfry.  SiaviAg  s 
**  and  to  Other  lorda  of  the  realm 
**  ttvUbcrH  if  peradvMtturethey  I 

In  the  CMdr^idioQ  of  this  fta( 
lie^o  ;bQ)d«n». 


(A)  tt  H.4.14* 
S.  P^  p.  Au 


(f)  ft  Inft.  4S4* 
Vide  flip. f.3O|40. 
a  Hak  63s. 

(i)  9.  P.  C.  61. 


S  ^^'  4-  6* 

£H.  Jm  ft5, 

£4.4.  69,4t« 
rCokc  95.  gS. 
137. 
3Cokc6t.  it. 

1  Halt  iil. 


. '  &^.  62.  Pirft,  That  (a)  in 
•  buftxand  Sat  ihe  r«f>e  of  his  wifi 
appeUaQC  and  woman  navifhed  ' 
which  ihoU  be  tf  ied  by  the  bi£ 
Marriage  >were  uolawful  by  rc^oi 
Co  certify  agatnft  the  appellant. 

&^.  i>3«  fiecoadlyt  That  tl 
ledgOi  That  the  woman  did  < 
count  which  rehearfea  the  ftatuti 
«vaa  againft  the  •  feun  of  it  1  ^ 
coiifeiiteil,  &c.    . 

S^a.  64.  ThMIy,  That  (c 
buibaod  aor  father,  be  ravifl 
confent  to  htm,  the  next  of  ki 
apfteaL 

Si»4  65.  Fo«if«hIy»  That 
time  to  be  next  heir  to  the  per 
&c*  ihaU  have  the  appeal^  and 
the  petfon  ra«ibitd,  and  tetal 
fhall  aftervaiMU  happen  by  naai 
and  therefiaEe  where  a  wroman 
'CDofentafeoafaviAier,  aad  the 
18  bom  jio  (iich  wttotan^   the 

becaufe  ibc  loqk  Item  by  vary 


I 


nn 


Ch.  23-  ^  ^      *    P    P  £  A  t 

^^^,*    ^-  ^'^  59t 


/ 


vcrfioa/  «o  •h«i,  H,,,  la„^,  ^f  >  "«  "^xt  >'n  remainder  or  re 
raviftef  worfd  «>ai«  if  T*  «f  the  wom*„  who  cooii««  / 

albeit  another  pcrtbh  be^**»*«»  Provided  he  b^f  ki„  /?"* 
fo  iodtlcd  toll*  lani*  ■^-'rjjetie  'i^c^rThat  ,t  i?  J^*"* 
.b.re  r,  --«her  *e,^^""«  have  art  app;,!  of  '  J  "It"* 
,o  the  eatty  ««;*«.  Jl?*"* '  »"«'  «ho»gh  the  cjrufe'rl^  ""* 

pl^V,  wtJWhw  =tbfeJ**J?»'*e  would  fall  af  er  Jh!  .    !k""?'  ^'^ 

**'  Pr'rS^i^h'r*"*'  ci„r2?toVK  "**  f'>  *^«"^'"«'e  evidence 

flic  live**  Wftbhim  foo,-  •"!1**°  ?>«  raviflier,  to  ftcw    Tk         L'^  ^.  oo? 

^•'5^?:  69.    Eig^,,.     ^  "^^'"'"P--^  -n^neveraehei;  ^M-^-..^, 
renting  to  the  ravifl,^;'  u    **  ^^^  *^  ^^e  party  ravlfti^rl  ^« j 

by  one  tinopabje  J'J  "««!«  that  age  i.  looked  u^;,  ^V?^«  •  i^f  */i^'«.' 
br  the  Ia«^.  *^"«foo,  and  therefore  i,  n«  ,e J  JS 

'^^^^  ?o.    Ninthly,  TJ,.»  /  X . 

any  rcfoittJion  c.W  ,o^!L!!  '5'^"*  it,    but  1  da  n^  i''''  C'^* 


I 


^:-'  5-  9«f». 


r 

I.    I 


any  refoitttion  cited  to  «,!!/•"*"*  «»    «>«  I  do  n^  l'"]  C^«-  »*-  « 

is  recited  in  ao  appeal  «^  ,  °'  « »  H.  4.   1  •    ,  .    ,l"a  ** 

\o  be  ««*flaiy  tJ^EVS''?  °"  ''=  »«  «  •  no.  ttiT." 

^ithoue  noai^it,  „  on  i!l*i'**"  begrounded  on  thU  Stui2 

„  (/)  ir  k  agreed  .hat  I,  ^^.=2?"  »'  Wefta,i„fter  2.  c!  ,?  ' 

coromoo  hprgam  ,h,  fi„^™"V  be:  If  u  be  faid,  f„)  Xhli  Tif'  Ws  p  r- 

that  thai.  »v^  tra.  fi^^°'»  there  13  no  need  to  recite  It,  b^f  S/v'?*'  „ 

fue  raid  iba«.  rf.  W««SSJ*  LJ*  "'y  «*  "f-et^S.  Tha 

^,a,K>«  t^ih^^  fe^fi^h «ppe.la.  bat  -ake^^neJ ij^  {^^  "'^  *^  *^ ^ 
j,^rti«r  ^«rt  .41^5*^*   •Pl«d.  bright  upon  it.  Jo  Ju 


I 


,1 


\ 


ftatutc       '  -     *•         -  \ 


(«)  J  H.  f.  t7.    S3tul»c/-Richinl  tlie  Second  d»  ^c*  th*^ 

c.  cif.  564.       appear  (o  be  any  fuch  rule,   Tt»»t    in    in 

-""**•■    gPoiMdad  on  Aatuies  wbkh  give  a   ^emcdj 

no  tvay  provided  for  by  l«w,  ttivre  is    a    n 

fiaiutcs  i  ind  indeed  u  bcA  it  feetns    t»uc  i 

the  courr  i*  bound  fJT  ^Ctm  to  take  notice 

■£r/7.  71.    Aitotbe  fewMid    iKointv  w« 

•oanwal  of 'Mf«  may  4m  tKB^g^cs  tt>w* 
(») Sop. (cO. ]j,  iiut,  UkealloilMr  (1)  app**!*,  m  s'Ia«al 
*^'  qijciitjy  oufht  lo-W  bfcuigbc  in,  cj^  aniiwty 

wa»  done.  And  ihaicfore  if  »aMii>''A"JK«  ■ 
9>ic  fovii^,no|d  -cATfy  bat  ioM  iKiaihwy  « 
the  appeil  (f)  fhall  be  brMghi  ^aiy-  im-cbe 
fi)|»-ira»TfofflMMIfBd  r  foC'ihejaltuiV'in^r'ie 
thana  »«fp»f»,  and  newb  iwtte  WillW  «•« 

Sia.il.     As  to  the  third  point,   %/km-      ] 

peat  of  rape  may  be.  bnuighf  {;  it  .^icenifl*    7 

M:9.p.  c  43.  '""J'  ^  bi-wslit  "o  any  fe^lonjbU:  |rf)  tirew, 

Summarr  lit.     wheieof  lict  in  the  A\ki(f\oa  of  ibe  CQurX,  fi 

^*'.'  'h-        Oifln  liLW  there  was  no  certain  time  .liaiiicd  h 

k«  5.!j,r'      "i  '"d  the  ilatute  of  Wtftminfler     j.   c.    I 

Littition  (9.  <     offeavc  of  rape  waa  turned  inio>  a   irrfpafi, . , 

i.'°a«*''    ■    '™*e*'  fot  'lie  full  of  the  peifoD  tavi(bp<J,   ja 

*"•'"'»'■*•■  itamtcofGlouccftcr,^.   which  re<iuirca  (bat  a 

jfithin  the  year  and  day*  eatendf  pnly  .ta  ipp< 

the  ilaiute.of  Wciliniiilier,2.  c.  .34..  whi^b  mi 

again,'  limits  no  time  for  the  bringing  of  it, 

-     .    ihe^  co^Qpu&ioji  of   liAr,  wbicb   iftall   bs. 

•i^cJeot .  ruLes  of  jaw  iu  fucfa  pointy  when: 

■    L\fLM.  , 

tn  •!»«  itt       **^'  73-    And  irow  I  p*i  eqia«4o>»n  tpt' 

-  (£)Pktal!  I.  ci  Gut  4he  learning  relating  to.itlw«i«g  to  tx 
i7-  ifltc -M  *hi«  day,  1  AaU  4ofcri  ^  x»4cr  ;ta  oJi 

»rta.I.i.(.»;.  ij,  .     .  . 

I^AVlHo  thut  eadtanourod  ta.Aew  m  ii 
pcati  may  be  brought,  andt.ttie.  Avciai  k>ndi  ui 
aaoii^  tkkc  .particulara  .iivbicb  fecnvd  fnel  p'l 
landcfiiieeonfidcration  of  wcti  kindt  Ii  fliali  1 
tBumtnc  fiamc  .otbcx  .matteri  leaNceiaiiig  tb: 
Aall  coiilidcf  ihetaall  tognlKr. 

As,  i:ai\.  In  ^^at^caJcB  the.apfoVUnt.  aul   1 

-     appear  in>proper.pc<fun.  aad  wrheta  byatiotneyi 

Secondly,  HoW'  the«p^sm  ought  .to  dfclarc.- 

ke  may  M  iKBiiMed.*>Fo«ttW{y  £ar<>l(AK  i 


I 
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457 


t      ^betcd*~^^^thl7,W^at  may  be  pleaded   in  bar  of    ai 

j^Sixth^yi  \-Vhere'thc    appellant  and  his  abettors   fha! 

apPj^**'J^mages  to  tVie  appellee  for  a  faffe  appeal. — Seventhly 


«« 


#>-ar  and  pfead  by  attorney  where  they  ought  not,  anl  th^o 
cnurt  rt'ceivc  «hc  plea  and  adjourn  the  caufc  j  it  ftcn\^.  That 
the  apsx*^'  '^  difwOntinued,  becaufe  fuch  appearance  was  nxr c- 
ly   vol**  in  Ia>^' 

As  to  ihe  fccond  point,  ^/j;/   J^  what  minner  the  appellant 
o     g^t  *^   declare;    I  (hall   tefer   the    re  idcr   for    precedents    of 
c.   uois  i«  aPP^^''  ^''^^^"'^^'^^d's  (/)  pleas  of  the  crown,  and  the    .7)  s   p 
l><5  ;k    (m)  of  entries,  anj  fhalj   in  this  piarc  crinfiler   only  the    ^9-   '    "  ^.    . 
f^ilowing  p^rticulara.-^Fifft,  {„  what  o>anncr  fuch  count  muf^    ^'")  R;ifl«.  ^ 
p-irfuc  th«  i^r'ft- Secondly,   How  it  ouoht  to  f(  t  forth  the  fab-    I'w  .i^*"**  *  '^^ 
ttat-.ce    ahd   '"^"^^  ^'f  ^^^^ —Thirdly,   Hov/  the   circutnfijncc3    Mort.  "**^^«^4 
of    cirtfie   and  olare.— fourthly,  VVhcther   one   and    the    fame    /^"  '  ^'^^   ^ 
covint  tH»g^  tfo  beagainrt  thofc  who  do  '!)nt   appcaf  as   well   as     **   ^^*  ^"^ 

a.^ainft    tl  of^  who  dp  appear,  and  3£ainft  the  accelUiics  as  well 
9.1  tbe  pri»  cijais* 

^'^'  75'_^^^^^fitft  point^i/Zz.    In  what  manner  the 

count    111  •PP«  »ift  J)^^f^^  the  writj    I    ft^^ll   wke  it  for 

Vdi.  Wf  S  granted. 


9h 


/ 

i 


Ri.  3.  ij- 
B.  A  pp.  Ill*  \ 


l-Vnder  appellant  is  to  be  fined. 

^A.     A«  to   the  firft  point,  v/z.     In  what  cafes  the  ap>^ r^j     t  4 

t  a*^^  appf'^cc   are  to  appear  in  proper   perfon,  and  wher^  crL  th.  jj.'jV.^* 

pcU^o  ^^^y^  or  guardi.^n  \  it  feems.  That  by  the  common  law-  ^  3  Modern'idi. 

Ijyai«€>     ^^  piaint'iflF     o^r  defendant   in  any  appeal  whaifoever  t- ^  ^- 1 U.  59,61.64, 

"""''^htf^   ^*^  f<»ony    or    mayhem,  (A)  could  make  an  attorney"^  «^  Auor.  6^, 
^^^^      <i  jipp^af'^ither  by  guardian  (^)  or  in  prop-r  perfon,       "     *^ 
^"^  '^//i)  cJay  *^*  ^^^'i nuance,  except  in  fome  fptcial  cafes  j      ai  ^  Jl.afl»i' 

tvcry  \^^^  <jcfcndant    being  convided    in  an  appeal   of  fclox-|j^^  (^*iinft'3f3. 

^.«nerc    ^^^  ^,eticfi^  of  his  clergy,  and  .the  plainnft' replied,    thi^,  ^  F.N.  8.37. 

r^'*^    J  be«»  ^'^^^^^    f^arried,  in  which  cale  he  might  (e)     fc>  ^  Con.  F.  Avtor, 

^'^  ^^  ^  to  ^  ^^  Vfith  the  fuit  by  attorney,   becaufe  he    b5j,^j  2i"h 

^^'^u^l%^  inofC  to  do  but  to   get  a   certificate   of  the    b=garr>  ^^  fO  $00^^.50. 

^  lite     bii^^^P.   which,    as    it  was   {/)    faid,    any   flrang<-,  ^  y^)  t  h.  7.  t^ 

*'^^'^.    **roctjrr  as   weM  as  the  plaintiff.     5^-^  qurre,  for  it      i  ^  ^^^  ^^<W.  14-*  f.   1 

'  •      -  -  i-  '4oAfr.  17. 

V|^^  •  C.    f  3  5. 

.     ^  <-af^*'  ®^  '^^'^  tocarry  on  his  f«it  in  proper  perfon.    But  ^  ^  C^j  ^^-  CTo.-.  ,5; 

r'       s  (^^)  clear.  That  afier  a  def^endant  is  acquitted,  he  msT^  ^"  ^*  c.",  ^1  *  *' 

-?^ar  by  attorney  for  the  recovery  of  hh  damiges  againil  th^  ^  (^'S  'o'n^^^^                                                              | 

at;-,\ors,  *ic-      And  it  is  enabled  (0  by  3  Hen.  7.  C.I.    '*  That,  /"/•  '^^'^•*-  7  a, 

*«   the  app«*'^^  in  any  appeals  of  murder  of  death  of  a  m^r^^  p-  ^  ^  ^</. 

»«   urhrre  battc!  by  the  courfc  of  common   law    hcs  not,   m^y*  ^-3  f^'^iC"*'^*^-*     ^'             *  ,                                       1 

«*    rr>'\'<^<^   «ft<irnfy  and  appear   in  the  fame,  in  the  faid    apprals  c/'"^^*     ^~     ^6*                                                       I 

«'    ':^(l^r  the-y  b:f  con^menced,  to  the  end  of  the  fuit  and  exccria^  S/«,'^''^*  1%'      ^o'                                                  I 

iion    of   rhefame/'     But  (/f)  if  a   defendant  or  pUinliit  ap^  ^ti'^'"'''/^?    * 


'■  t 
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f.*)F.Cor.  no. 
Stt  -)•  ie^^.  2o« 


(//)  It  H.  4«  13* 
4ii.  7*i8. 
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OF      A   P   P    E     j\ 

^ranted^  That  this*  like  all  other  counts  i 
in  fubflajDce  (a)  agree  with  the  writ,  "i^hi* 
if  the  count  vary  from  it  io  any  material  p^ 
in  a  common  appeal  of  death,  if  the  app 
the  appellee  traiteroufly  kilted  the  perCbn 
going  to  fuccour  the  king  in  his  wars,  the  ^ 
(h)  becaufe  that  contains  no  charge  of  trea 
piaintifFy  in  an  appeal  of  mayhem,  declares 
beat  at  well  as  maimed  him,  the  writ  ihall 
caufe  that  i?ientions  not  any  battery. 

Si^.  76.     As  to  the  fecotid  point,   t//a:. 
the  count  in  appeal  ought  to  fet  forth  the  f  u  i 
of  the  fa£t;  1  ibatl  obferve  the  following 
That  whete  feveral  are  prefent  at  the  fadt, 
ally  does  ir,  and  the  others  abet  and  cncoura 
e!e£!ion  of  the  plaintiff,  either  to  Aippofc   , 
tion,  that  every  one  of  them  did  the  fz£t^ 
cafe  the  adt  of  one  is,  in  the  judgment  of  th( 
all ;  or  to  ifaew  the  fpecial  (e)  manner  of  rl 
it  was,  and  fet  forth  the  fad  to  have  been 
perfon  who  did  it,  and  the  others  to  have 
&e. 

Se£f.  7  7.  Secondly,  That  no  periphrafts,  ( 
tion  whatfoever,  will  fupply  the  want  of  th* 
which  the  law  hath  appropriated  for  the  deA: 
fence;  from  whence  it  follows.  That  an  appe 
{g)  amount  to  a  charge  of  murder  without  t 
vii,  let  it  be. never  fo  exa<9  and  particular  »r 
malice  and  all  other  circumftances  of  the  killin 
tat  appeal  of  rape  be  fufiicient  without  the  wor 
an  appeal  of  larceny  without  the  word  ^ipsti 
peal  of  mayhem  without  the  word  maybemc 
of  the  appeals  above  mentioned  without  the  v 

(0  $•  ^*  C.  91  •  96.    Sumnary  106,  to7.      20  H.  7.  7. 
ao2«      Q«.  I  H.  S.  I.      Coo.    F.    Endid.  20.    Dyer  69. 

Si£^,  78.  Thirdly,  That  in  every  appeal  ^ 
muft  exprefsly  appear  whofe  the  goods  were  t| 
and  ra  every  appeal  of  death,  (n )  who  the  per^ 
killed  ;  becaufe  otherwife  it  i:anii»t  appear  th| 
intitlcd  to  the  appeal  (  yet  an  indifimenc  ^  morl^ 
mtii  or  for  felonioufly  dealing  {p}  the  g^s  ^ 
{Kood  ;  Cor  it  is  fufiici^nt.  That  the  pcrftxn  li^ 
the  protefifon  of  the  law*  ^ 

12.     Summ«ry  207.      I  Hale  51*.       sflaleiSf*    S.P. 
Moor  466*       iS  AHiie  15.      Con.   91  fi  (.  4$» 

'"  •    ■ '  -1 

Se^.  79.    Fourthly,   That  in  an.appcsl 
feems  to  be  fufEciemly  (f }  declarcdi  by  ^ewil 


J 


0..>  ^     *     '^     P    P  E  A  t. 


259 


^^ding:»  T^alth^    defendant  fic  feionici  rapuit.     Alfo  it  fets 

V'\   Tba^^^^^^*^^  general  manner  of  ferting  forih  the   fa^^V  •        /  in  a 

^^<-cieP^  in  an  appeal  of  larceny  j    but  it  fcems  to  be  ufual  ^      i ^    W^^^-Sit  54» 
^oc^l^  of  l^fceny,  to  fct  forth  the  price  of  the  things  ftol^^m  •  ('*^^'*'  45'4« 

t^t   vvb€^^^^  ^^'^s    be  ncceflary  for  any  other  purpofe   thariL  •- '   and  Coke's  £n  . 

n'ev^*   that  ii^e  crime  amounts  to  grand  larceny,  and  to    a -^  ^   5o»5«»3>>5i* 

-     ^hc  goods,    in  order  thereby  the  better  to  iniidc  the  a 

r    tto  arcftitution,Ilcavc  to  be  confidered.     But  {b)    \ 
^^^2\  o^  O^^y^^n^    it  fecms  neceffary  ;  Firft,  to  fet  forth    p 

^^iarW  ^^  ^^*^     manner  the  hurt  was  done,  and  the 

^ucnce  f^^^^P^^'^g    it,  and  then  to  conclude,  That  the  d 
^    t  ftcjf*^^^^^  ff^ybtmiavit  the  .appellor. 
^^  a; fo  i^  f**"^  ^^ca^  (^)  That  in  an  appeal  of  death  it   i^      ^^_^^ 

jtary^  not  only  from  the  ftatutc  of  Gloceftcr  (/^)  chapter  .^^^^  Waaft.4«»47» 
whici^  requires.  That  an  appeal  of  death  fhall  declare  the  d  c^  ,^  J^"  Cok^'a  Int.  53, 
bat    ^^^^  ^^^^    ^^^  common  law,  Firft,   to  fet   forth    ira  w-^  ^   54^  *c. 

count  »1^  the  fpecial  circumftances  of  the  fadt,  and  (ey     '^  \-m  ^*'*c«»<*  37V 

to  conclude^That  the  appellee /r  felonia  murdravit  the  p^  r-  »:   ^'^   f^J)^^'^^  '*'* 
and  this  being  the  appeal  moft  in  ufc  at  this  day,  it  may      ^  ^   j^^a  inft,  jiS, 
be  impropct  to  fct  down  thcfe  following  rules  concerning       ^ii^^  *l^ft.  ^4^0,111 

5^/?-  *0.    Firft,  That  every  fuch  count  ought  to  fct  foi-tr^»  -      C*/i*o    t.  ' 
v;hat   part  (/)  of  the  body  the  wound  was  given  ;    in    v«^^  j  ^P  ^       ^^ 

ycr{>ed  the  fame  certainty  fcems  to  be  required  in  appeal^  CO  a   »- 

in  indi^ojenta;  and  therefore,  if  the  count  fay  only,  that:     fff*  '^^•Si. 

^'ouod  was  gi^cn  circa pt^iis  i  it  fcems  to  be  vicious,  as  j  t  hiarif 
been  rcfoUcd,  (g)  That  an  indiament  in  the  like  manner     ^^^ 
certain  is,  becaufc  k  doth  not   afcertain   the   part   wouoclc</*  (j^)' 
wbtch,   fo^ what  appears,  might  have  been  the  neck,  arm.    ^*   ^c.'V^^^lir* 
l^eUy  h  .AW  ^of  the  like  reafon  fuch  count  feems  alfo  to    be  vf.    *  ^'•i^*'     '^rf''* 
ciousy    if  it  fay.  That  the  wound  was  in  the  hand,  or   lejr»    ©r  ^^^. 

arm,  without  (^)  (hewing  whether  it   were  the   right  or'^icft. 
neither  (/)  i»  fuch    an    uncertainty  holpcn   by    Uying    other 


>^^^* 


wounds  with  fufRcieni  certainty,  if  there  be  a  general  conclufion  ^'^*  ^- 
that  the  party  died  of  the  wounds  above  mentioned  ;     becaufe  '^'^^^q*'* 

cVic  death  being  as  much  imputed  to  the  wound  that   is   infuf 
ficicmly  laid,  as  to  the  others,  it  appears  not  but  that  it  oiioht 
be    ehiefly  owing. to  that  which  is    infufficiently   jaid,     a^nd 
TherefofC  the  whole  is  infufficient-     But  it  hath  been  lefolvcd 
That  n  !S  (offictent  in  an  indiament  of  death,   and  therefore 
it  re(?tm  alfo  to  be  fufficiem  in  an  appeal,  to  ftiew,  That    th% 
wound  was  given  in  the  left  (k)  part  uf  the  belly,  or   in    the 
l^fipait  oftbefide,or  in  the  left   hand,    or  in    the  left    arm     ^^*^  <v  <r- 
or  in  the  face,  or  in  the   brcaft,  or  in  ihc  belly,  or  even     in  o*"'^^^"^  4t. 
(bf  f^rrpart  of  the  body,  in  which  cafe  the  word  h^y  (hall    ^  ^^"  -  >:J^    $5- 

S2  be  ^-^V^:?" 


,  • 


^^«^    J%^ 


1 


I         1 


^  ^  •  ^-s* 


^>^  ^^:e 
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granted.  That  iWs,  like  all  other  counts  In  oiheraflions,  mi 
'iin'^'"'"'  1° '"*'^'"«  (")  ^?"c  with  the  writ,  which  (hall  be  abate 
^.  Ej  J,  jj."  if  ihc  count  vary  trom  it  in  any  material  point.  And  iherefo 
in  »  common  appeal  of  death,  if  the  appellant  rfcdare,  "Th 
the  appellee  traiteroufly  killed  the  pcrfon  deceafed,  as  he  W 
eoing  to  fuccour  [he  king  in  his  wars,  the  wtit  (ball  be  abaio 
(i)  becaufe  that  containi  no  charge  of  treafon.  So  alfo  if  il 
pUintilF,  in  an  appeal  of  mayhem,  declares,  That  the  appclli 
DCat  u  well  as  maimcJ  him,  ihc  writ  ihall  be  abated,  (<■)  bi 
caufo  thzt  t^ntiun»  sot  my  batt«ry.        i 

StS.  76.  As  to  the  fecond  point,  vi%.  In  what  Bianiv 
the  count  in  ap[>eal  ought  to  fet  forih  the  fabltance  and  OBanm 
nf  ihefa^;  I  ihall  obferve  the  fotlowi'flg^  particuIan..^Fiil 
That  wheie  fevetal  are  ptefent  at  the  fa^,  aod  one  only  s^i 
ally  dues  it,  and  the  others  abet  and  encourage  him,  it  is  in  tt 
ele£)ion  of  the  plaintiff,  cither  to  fuppofe  [d)  in  bis  «i«clari 
tion,  that  every  one  of  them  did  the  fafi,  becrafe  in  fuch 
cafe  the  a^  of  one  is,  inthe  judgment  of  the  law,  the  a£t  t 
all;  or  to  fliew  the  fpecial  {*)  manner  of  the  cafe  ju  in  iiui 
it  was,  and  fet  forth  the  ft&.  to  have  been  done  onlj  by  th 
perfon  who  did  it,  and  the  otheii  to  bare  beds  lut  abettor 
&c. 

Silf,  77.  Secondly, Thtt  no penphnfia,  {/)  or  circumlocu 
tton  whatfoever,  will  fupply  the  want  of  thofc  woids  of  ari 
which  the  law  hach  appropriated  for  tbe  defcription  of  the  of 
fence ;  from  whence  it  follows,  That  an  appeaj  of  death  cann< 
{Z)  amount  to  a  charge  of  murder  without  the  word  mvdrc 
vii,  let  it  be  never  fo  cxaA  and  particular  in  fietting  forth  th 
malice  and  all  other  circumfianccs  of  the  killing;  acither  (i&)  ca 
an  appeal  of  rape  be  fufficient  without  the  word  rmpmit ;  nor  (< 
an  appeal  of  laiccny  without  the  v/oii  apii\  nor  (i)  an  a; 
peal  of  mayhem  without  the  word  majbetmavk^  nor  any  ( 
of  the  appeals  above  mentioned  without  the  word  ftimati* 


Kf,  S^o.  i»i, 


Jic,  10,      Djct 

55-    J 

(f.)F.&dIS.iei. 
9  P.  C95.|ti. 
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SiS.  78.  Thirdly,  That  in  every  append  of  laiccfiy  (r) 
mnft  exprerily  appear  whole  tbe  go<M&  were  that  were  floli 
•nd  hi  every  appcjl  of  death,  (n)  w ha  the  perfiiD  w*s  that  « 
killed  \  becaule  otherwife  it  canset  appear  that  the  plaiotiff 
iniitled  to  the  appeal  \  yet  an  iedifimenii^mpf^r  (•)f«^i^0iR, 
nttiy  or  for  fekininully  dealing  \$\  tbe  ptgdyfufufiam  igmttiy 
^od  ;  for  it  it  fuAcifnt,  Tbac  ibe  ptiioa  iajured  «u  uof 
the  protelQion  ef  tbe  Uw.  1 


StiJ.  79.     Fourthly,   That  in  an. appeal  <^  rape  the  t 
Ceems  to  be  fulHcicDtly  (f )  declaicd,  by  Ihbwing,  Xbat  the  1 
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«pie(&d  with  precife  cwtaioiy,  (be  jiidgM '  will  fiiffir  rM* 
aieunKntJiin  ceti^iniy  whMfoevti  lo  induce  them  to  -dir-- 
peofc  with  it.  For  if  they  fljould  once  be  prcbraiU-d  witW 
iQ  iti)  it  'in  oi>c  cafe,  iVe  like ,  indulgence  would  be  e>c  — 
p;/Ud  fiDFii  ilwiii  ill  oiheri  ocaiJj'  Ief^;mbling  it,  and  ttwn  kc« 
others  fefcmljl""0(5  thole,  and  no  one.  couki  fi)( .  wheie  (his 
ni'B^it  end  ;  which  ci.ulJ  not  but  endanger  the  rubvening  «»ff" 
one  af  ihc  mcft  funilim.;mal  princJpiej  of  the  l-w,  by  eivii-»g 
toom  to;u'lj!:i  by  aigumcnis  Unm  what  the  jury  have  found  ^ 
lo  conviS  a  man  of  a  Ud  which  they  have  not    found. 

Si3.    S'.    Founhly.  Sudi  cDunli'flJ  ought  alfoexptcn.Ty    tO:      C->ita8.  »"«• 
ih=w  thai  ilic  party  dio^l  .,f  the  hurt  fpeciafiy  fct  forth  1    ar*d    ",  ^ 
TiMh   1     .     ■■    :      I.       ■   r  at  an  in4iameni,  andfrom  the  n.n-»c5.     fAliloUny. 
xo^rr,.,  ,1  ,..fm.  ui.ic  „..  ^^v-^al,  fetiing  forth  ih-i  <hc  dtfenU  a  nt 
choakcd   the  deceafcd,  j«a  yV^M«/fe»w  eAiV',    Jn (lead  of    af^     ^r^tx 
fttffacarrone,  iic.   is  erroneous ;  yel   wheri;  the  death   was   ca  »j  It  tl 

by  divers  poifons,  t>r  wounds,  &c.  rhe  count  may  f<^y  ir>       ^K^" 

nerat  ihanhc  partv  died  of  rhe  fevcral  poifons  or  wounds  aKo^-e    fi^''\^°'^^' 
mentioned,  without  (c)  faying.  That  he  died  of  any  one  of  e  »-»  ^  ^^    (7)  4*  E*.  !■ 
in  particular^  for  pcrhap!  ihe  troth  of  the  cjfe  might  be,  T~  1-,  ^^    13. 
none    of  ihEa  altwe,  but    alio^tther   taufcd  the  deaih.  ^^~j       4->  Affii»»i- 

the  count  in  fuch  cile{)erh3p>  may  f^r.  That  the  partji  die«J  ^    ^'cikt'ao-' 

the    firfi  poifon  or  vound,  and  chat  he  would  have  died  of     «  »-,        Bifl'l*'.W- 
feconf),  if  he  bad  not  died  of  the  firft,  and  alfo  that  he  w  «^.  _^  .  ^    49-  S'* 
have  «Ued  of  the  ihirt,  if  he  had  not  died  of  the  two  fitft.  **       ' 

S*^.   84.     Fifthly,    If  the  killinE;  were   with  a  *=aiz>.<-^  _,^ 
the  count   mtjft  (hew  ^^J  with  what  weapon   in  particular,        _^    ^■* 
yet  if  upon  the  e/idcnce  it  (hall  appear  that  ihc  killing  wa^         V^*^    (rf)  il«».  J»«* 
by  ("uch    weapon,  but  by  fome  other,  the  variance   (t)  i«         -""*<>»    t='su.'°CloV 
mirrrial,  and  the  appellee  ought  to  be  convifled,    ai   flt^l  «    ""I?  ~    «■  9- 
fhewn    more  ai  largf  under  ibe  Chapter  of  tvideiice.      ^k^^^*^*^    (•,;  t  Inft.  J19. 
the  killing  were  nut  by  1  we,pon,  but  by  fume  wher  re»^;^^      'f  ^"^V«i     *  ' 
a«  by  poifoi.ing,  drowning,  fuffocating    burning,  or  the        ^»"**»  ' 
the  count  f/)  mull  fct  fodh  the  circumftaneej  of  ihe   f-*^::^  *^«, 
fpectally  as  the  nature  of  ii  will  artmit.     but   in   fuch      ^  ^  skg  r /-i*!*".  J* 

where  no  weapon  was  ufcd,  it  cannot  hut  be  abford  to  rW^lf*-  *^  a,  i'9- 
the  mennon  of  one  in  ihc  appfaL  and   therefore  the  flatvai*  *~*  •  *■« 
(;ir**fter,  ch.9.  which  dirc£ls„ct.eraUy.  That  in  ali  »  J^'^  ,.f 

of  ^e*,h  tHe  weapon  mufi   fa,  fj  fo,,h,  i»  to  be  intended  ^^'^  =»n 
f^^  "I  ^T^!l,'"""'f'."  ^Vh  a  weapon  was  ufed  :    For  t^^'^^ly 
l;  ™!'.Tl.1,*'""L"'"  "  '"  °'her  cafch  that  ii-  will  no,:    "^      »  ^  w  m  .  W  J.I. 
f  if'^r      ^  \^''  "  ^''•Pon  to  be  maintained  by  *^-  5^^*-*  ^J^    %. 

neither  W.U  .t  fuftf  .n  »p„^^  of  WtinE  by  anyeftht.f^     ■*-•  t  ^*f. 
w..ho^he  help  of .  ^,'^^^»'  «f  S;"^L,;.n^  ^/^vij  J-»-k^^^ 

k"*^  ^^  TT'r  "»«»  ^i^^Ihewnmoreat  br2i!*-*^^'rf 
chapter  abore  reftncd  to.         «««•»•—  ,  S^s     *-»-K 

S^.  Si.     l"  *;' !«.■„,, ^.    ..    (M  TI..1  Ik.  wa,.^  ""■ 

-       «.3. 
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{a)  I  Inft.  317* 
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&^*  86*  As  to  the  third  p<rint,  ^^2. 
count  in  appeal  muft  fet  fcith  the  1 
and  place )  it  is  enacted  by  the  ftatuti 
^^  That  if  an  appeal  declare  the  decd^  1 
**  hour,  the  time  of  the  klng^  and  thi 
^^  was  done,  and  with  what  weapon,  t 
*^  tSc&j  &c/'  And  though  this  more 
tp  appeals  of  death,  jtt  it  feetns  alio 
rule  as  to  the  cir^unafiances  of  time  ani 
and  therefore  I  (hall  cooftder  them  all 
(i}tR.Abr.78i.  n^;f^^  (^j  fhat  no  pmiffion  of  any 

where  the  law  requires  them  to  be  e) 
^ided  by  the  convii^oQ  of  «he  defepda 

,  For  the  better  tiYiderftanding  in  wV 

them  to  be  expreftiy  fee  forth,  I  (ball 
certainty  tke  count  in  every  appeal  ou 
hour.  Secondly,  The  day.  ThirdI 
the  king.     Fourthly,  The  place  whci 

Si^*  87.    As  to  the  ilrft  of  tbefe  p 

certainty  the  count  in  appeal  ought  < 

obfervable  that  all  (c)  the  precedent; 

ing  only  one)  (^),  in  appeals  of  1 

which  feems  to  be  the  only  book  of  s 

counts  are  to  be  foupd  j  and  alfo  all 

Rafial  of  fuch  counts  in  appeals  of 

the  hour,  as  well  as  tbofe  in  appes 

fore  certainly  it  is  not  fafe  wholly  1 

holden,  (g)  That  fuch  an  omiflion 

peal  of  death :  becaufe  the  comm 

mention  of  the  hour,  and  the  ftatu 

affirmative*  Yet  if  the  hour,  as  well 

gation  of  the  offence  of  the  prlnc^p 

tion  the  day  only  of  the  allegation 

But  it  feeiDs  th»t  there  is  no  necel 

ledge,  Thiiit  the  fa^  waa  done  a 

fufficient  to  fay,  That  it  waa  do 

pears  from  every  [h)  one  of  the  ] 

in  which  the  hour  is  mentioned,  a 

thoritiel ;  yet  we  fin^  the  cdntrar] 

agtinft  two  in  BulArode'a  (Jk)  re] 

tnat  a  mifiake  of  ^hf  ^ovir  will 

Si£}.  88*  As  to  the  ffccond  1 
Urs,  vfz/With  what  certainty 
^rth  the  day ;  there  can  be  no 
muft  be  fet  forth  the  day  on  wlj 
(rnm  all  the  precedents  cited  it 
from  (he  common  form  of  all' 
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whstfofver,  as  wfH  of  indi£*menti,  for  which  it  is  needlefs  to 

dte  aiithofiii^s.    And  if  ilie  fadfcappcnni  in  the  night,  it  fcemj  ,„#»-  31I 

U)moflptoperi0  3,ne^^^\Xi„MaeijalJtmdiei.     But  11 11  ft>d  (;',*  J,*^-    3<«. 

cD[to(*)bcTufficie,H  to  alledge'the  faS  done  about  fucb  a  day,  "•' 

or  between  fuch  a  day  and  fuch  a  day,  but  that  the  very  day  muft 

beprecifely  C^'  '"''"'>-      And  it  frtms  to !«  infufficient  loaltcdgc  _ 

M  a  on  the  feaft  '^ay  of   fuch  a  fiint.  without  an  addition,  if  (()■■  ««.-•  •'^' 4y. 

ihere  be  anoiher  faint    ihe  fame  name,  ai  on  S[.  John's  day,  1  "•  y-    *- 

without  {bc*i"S  ^hicU  faint  n  meant,  m«.  the  baptift  or  evan- 

EtliR.    Alfo  C'')  it  feemstobewroneoustoretfonhthcfaaon   y]  Uooa-    ^55- 

la  impoflible  day,  as    on  the  thirty-firft  of  Jtine,  or  thirtieth  of 

FAruary,  foi  this  is    of  aa  mote  tS:Q  than  lo  tnentioii  no  day 

at  all.    Alfo  it  feem  s;    clear  that  an  appeal  of  death  m«ft  not  only 

fct  fotth  the  day  wl^en  the  hurt  was  given,  but  alfo  the  day  _ 

when  it»«  P'"l"^«**   ofic^s  appear*  from  aliih«!precedent«(rj  ^'^^*1^'J^^m=,% 

of  thi»  kind  both  m  Coke  and  Raftal  J  and  ^fo  from  the  mam-  )°^„^ 

feft  (tafon  **'"*'^'«g,(/")  that  it  may  appear  that  the  p^rty  (/),ini»-   »  •»- 

d'Md  withio  1^  year  and  day  after  the  ftroke,  in  which  ctfc  (f)  »•'?*'**-  "•"-^i  - 

only  lh«  Uw  ioi«tK!»  »»,« the  death  was  occafiontd  by  it.     Aod  «','.'     '. 

H  b  C*)  f"^  "°*  *o    be  fufficieiit  to  alledge,  That  the  defendant  (i,]  0,"  »  »  -      •• 

affauUed  the  patty  at  a  certain  day,  and  felonioufly  ftrucit  him,  in  tt- m.^s^-*- 

witnout  «P"^*W  ad:itig  That  heftruckhiETK^Mf^fifr'-i"*!  l^i..\.  *-  «-»-- 

and   yet  ooin   ^Uttinces  being  joined  with  the  copulative,  it  is  f, ,»-  ^_^ 

the  inoft  n"ara\   impqri  <,f  the  i^hole.  That  the  ftroke  and  Krii*.i3«»-    -«—£«"- 

affauli  vetf  ^oth    at  the  fame  rime.  Sic.  and  fuch  certainty  feemi  

„  be   fuffictmt  in  dccUiation.  (-)  in  evil  ailiotw,  and  even  in  ^',<=-J*'-    »^*- 

india>ii«=nt»  1*>  of  t,<,fp,n„,     !iui  inindiiflnciilsandBppeaUof  J7jt.c«.   •.  :?-  «- 

death    ■.  ""■'f    ^Xprefi  cetiainty  is  (aid  10  be  rwjuired,  becaufe  5.5. 

the  ftroke  which  c.ufcd  .he  death,  being  a  crime  of  a  different  ^i^-*'-     ^  - 

nature,  and  much   higher  than  the  sCjult,  may  be  well  enough  ^        '     '  "^^ 

jmer.ded  to  have  happened  at  a  dilTcrirnt  time  ,  and  therefore  the  ,RolUm»s^ 

pfecife""'*°feachmuftceriainlvbecxpiein:d.  Andeventhiimay 

t^vitiateobV  a  tepuemmcy  in  the  cnnclufion  ;  and  if  the  afTault 

jtjd  ftroM  be  allcdg^d  in  the  prcmiflVs  on  the  tenth  of  Decern- 

bef".    "f"'  '^^    dea,h   fuKfcquenton  the  twentieth  of  December 

fbllow-ing.  and    (J,j„  j^  be  alledi^ed  in  the  tzondufion,  that  the 

defend""* '"  fuch  dinner  feionioiilly  murdered  the  party  on  the 

**"       «ev    /V*"^"  "fwefaid,  the  whole  is  naught  for  the  re- 

P«»S"f "  V  V  J   bccaufethc  party  could  not  be  raid  to  havetec!!  {/)4C«.  «^*k-    ^__ 

*"*?*i!lr;.f  .    '  ^«  w^^  'l"d  :    And  thnugl,  <o  Tome  purpofei  by  *rr,*,£**^- 

*  "       rt,  -    **  '^^^  "ffi^nce  of  the  deftndant  after  the  death  of  n„  „.  - 

(h«!P»nTi's  P-Jiiifteda)  a  felony  from  the  time  of  the  ftrckej  Hctkn*. 

felh*^  T«  Ir?'^  itis  n't  a  felony  t^ut  only  a  trefpaft  'rill  the  Jf,'.*""  "=•--- 
•***•*■■'■  '*    '"  fuch  conclufion  it  had  b^en  alledged  that  the 
^lcno»  "  m  futh  ^3„n„  feloniouQy  murdered  the  party  0.1  the 
j^enucttioi  December  aforelaid,  n  had  he.n  fufficient.     But  it 

46feiidai;t  w  f^^t,  ,^^^  (doniouay  muiJueiTihe  party.    And  »  »"■»■  J  •  «  ,  '     ^  ' 
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OF      A   P  ?  E   A 

it  is  certain  (a)  thfO.  9  tntft«ke  t>f  the  ii\ 
upon  evidence.  .     , 

S^^  b9.  It  baih  been  holden  thsit  an 
prima  facit  fuinewhac  uncertain^  may  b 
parenjt  fenfc!  o(  the  whole;  as  tx'hcre  (Z*),! 
principal  fuch  a  day  matle  the  >l&uit  ar 
tf)at  the  party  died  on  fuch  a  ffibfeqdent  d 
was  odtttnc  H  ibidem  aiiftans  tbe  faid  prin 
Bnd  murder  afortTa'td;  in  which  cafe  it 
adtunc  et  ihidem^  from  the  manifeft  impoc 
referred  to  the  time  of  ihc  flrcke;  bci 
ftlony,  which  A.  6*  is  charged  to  ha 
Yet  »f  A.  B  had  been  fdid  to  have  bee i 
the  felony  and  mut der  aforefdid,yc///;f/  t 
tun:  et  ibid0rn  ^hciung  the  felony  and  m 
feems  {c)  that  the  appeal  is  infofficient  i 
the  repugnancy  ;  bccaufe  he  is  exprcfs! 
p'refent,  and  to  have  abetted  the  print 
felony  and  murder,  which  muft  be  la 
death)  by  which  the  offence,  which  w 
became  felony  and  murder,  but  by  bcin 
the  death,  it  is  impoOible  he  could  i:be 
before  ;  and  therefore  it  is  repugnant  z\ 
manner  to  allcdgc  it.  Nor  is  fuch  1 
•holpen  by  the  lubfequent  allegation  c 
flroke,  cominp  after  the  word  /n7/r//,  f 
time  of  the  felxony  could  not  be  on  ih 
therefore  it  rather  adds  to  ihap  helps  il 
was,  gut  (d)  the  bed  way  of  alled^ 
bccnto  have  fet  forth.  That  the  faid  A 
life,  cdfehniam  it  murdrum  pr4raicium  i 

Sen.  90.  As  to  the  third  particula 
tainty  the  count  in  appeal  ought  to  fe 
pf  the  king  ;  there  can  be  ao  doubt  bi 
mud  exprcf.dy  fit  forth  in  what  \ear 
pears  from  tUc  known  forn^  of  ali  oth 
diOmcnta.  And  in  at)  appeal  of  deal 
(t)  to  fet  ff)rth  not  only  the  year  iri  wl 
but  alfcj  that  in  v\hich  (he  de^th  hap^ 
.that  the  death  happened  within  the  yes 
But  h  fccms  clear  frorfi  all  the  preced( 
Jhcvf  in  wb^t  year  of  the  king's  reig 
tbr  death  happened,  without  (hew in 
Alfq  it  hath  been  adjudged,  if)  Tha 
t))e  Fa(£V  in  fuch  ^  year  of  fuch  a  k 
in  fuch  a  year  of  hrs  reign,  becaufe  it 

Si£f>  91.     A|  to  the  fourth  partici 
tainty  the  count  In  appeal  ought  to  fe 
6* 
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,  ^a,  6tin«i'*^ere>Taii'be  tio'doitbt'boithBrievcrjl  count  i»»  ■,       - 

jDpeal  o(  <l"tti   muft  (hew    (<i)  the  pbrc  wheie  tht  death    -  <_-5    "«■.  li-'    ■ 
'"  9eoe«*J'*  **"  "*  '**"  wh««e'lhB  Hint  wasgiii*fs  and  thit  *iftt       *-=  -  Eli..  i|7, 

Ul<ip*''^'*  '""*•''***■ '^*'™=<**'^*^''*"'''*'^  '™"''  ^'••'       <«->    Mat**  '' 
**   (^l.«»>n»*fcnh*tTOl(r  Wthe  gqih  indgofh'fcaiofiB  of      t»»=r  5* 
"^.^  cb*P'"'*  *?***>"'«  whic  I  fiW  in  itla-lon  to  rte  timeofth*-     5^,  f*"'  t^' 

■  J  a  ffitft-''*  "^f  tb«   plite  IS  not  (^)  TOjterlal  uilon  e«idirnc*      i*-llteUi|g. 
'  oBi.«'F'"'"^<="«i^*i;»»vnmrstlunamiftjkt  of  the  time-i 
pfovH^*'*'";  **^  pni\fea  at  fomc  oihfcr  plww  irt  tht  fjwno   ' 

'^''iV-9*-  ,|^'  ""  *'e«ftitmhttiotonlvreceflary  in  an  jfpeal       f,)  r-Cwfa.. 
„frfe»>h""  ""Se  fMine  pljtc  both  of  the  dcih  and  hu.t,  ana       -  •''•'».  j-n.      • 
?n  <:'«"  'H'    '"    ^'"'I'O'her  apprJ  to  allerf^c  fome  ptac<^i     J^ltt  [ll- 
-,het«  t*<V!"*'*»  cOTimittfH,  but  aMb  that  ruch  allegJiion  be      ^fk^i^^'/^^. 
„  0109*^  ^    ,\_  for  tlie  bettw  un<lerftaf«iing  whereofi  ftiAll     ^/^   V-.i.  .5,. 
'  t^.fc»  '*"' '^  '^^  »'>"h  »il)  btar  it,  it  is  (^>tH  {,)  to  lay  it  i.a      o.    >l*c".*;, 
a  iO*^i  '*     !  "»iu(c  oi  Oloiefler  above  mcniiotied  ilirtfts  j     (r>  «  c-.,,  ,^ 
I  .[  if''  W'Y^^e  Out  of  ■*  town,  it  ffcms  that  you  may  'lay  it     ^■^.  *-''■  "s- 
in  .n/  ■^'^'  P^«<=  T'^^-  Fhtnre  a  .ifne  n.ay  come  ;  i.i  relutio.i     ,%  1/^^^;.,. 
wbic**  *"         ***«  l»*  being  in  greit  (ne.mre  liipeffcdi:d  !»    tJ.  en*   lei.  * 
C^vil    aft'""'.'*'',  '^e  ftatue  />r   tht  a-m-idmcnl   <if  tht  /«V.  and    /,v'^"r'^\, 

.  i.jly    1.1   i--    '■''    .  r.-...u.\  cIj  i;;s.   It  niay  not  b«  impiopet  in    6#i.  <s,  j   j.'l    , 
J.ptace  mure  i,ji|y  t^coiilul.r  ii,  aud  for  ihJt  purpofc  1  fliall    6«».    . 
\     'i»'dM''"'*''e"*^f':nera!.ult,  Thaavifjcmjycomc  from    c    /iy^'^o.*' 

ntf  pJa«"»  *"'^*'  '*  <f  1^"  f'"-';i  1  compafi,  that  all  who  live  in  (i)  in.  'Ab,  «,t. 

r  nc*i  ■"  ^^^  'eifonjbl/  I.o  i-cuined  to  ha.t  fon.e  ItrH.wIedgc   "<-    , 
",-  ,h«'P«'^'^''^l'«i"gi'>  it,   :.    :  -.V.tnfoie  are  edecmed  the  mult  (0°c     Ei-**  aoa, 
".^ptfT  j''<'S"<*f  I'lef.d..   .       ,■  .riihJn  its  limits,  ai  being  mol    ,  s,d.   gac' 
P^gly.  tobs  proveJby  wuhUl  ,-.,  inJ  charged  up  ■.»  p;[fo,is  wiih    *  "■   '*'»-^-    •5»'. 
whofc  io?<S"'y  "'"i  ^^pm-l,un  il,=y  are  bell  acijuamted.      At.d    vidt  l^J.  '^t. 
f.ooti  itjisgriiundit  huh  bteii  adjudged,  that  a  viCne  may  cume    115.  coo,    «- 
..^Toiily  fiomaiowji.  but  (Vuni  t/l  a  ward,  i^l  piiifli.  hamlet,  ^V'  1?^"       . 
V,.,)  V'gh,  n.^nor,  [i)  ,A\\.,   ■>)  or  evu.  f.om  *  for.fl,  (/)  or  L'  '"'.VsV 
o(h«'^'^^f'r  ^■'"*'' ''"^  "" '^'  ^■^*"'     Alfoit(ci-ms(»)cJe*r,  .1^8.,.^- 

|;,.Vw5i','"-''"'*'  "'°  '==•'  ^'i',  -left  it  be  nic.t.oocJ  with  fonw  'cU/J    ,-,-^_ 

^dftWtP  wliicli  flifwi  iht  Cull [[  dry  or  [0)  be  alltdged  within  a  »R-  *br-   ^'•-  - 

^iiV   3    ''■"*  '"^'"'i*  t^'-.-    iiwVld  Lcabfurdtu  takeitfora   Isll^fi-^""* 

■  1  ontCcf^  y«'  (p)if  in  [,u;ii  i^rtebe  119  fucii  to^wn,  nor  ham-  c«i  1,-13  i' 
\^'Slo'  P'"""  ^""^'''  ""'  '-'"•'  i.-wn;  or  (f)  if  a  hi):  alledged  ia  ^--in   jj*-    ^  ^  - 
foifli-  ""'^  ''"•"^  '"  ''-'■■■I.-  v;  I  in  the  foteft  not  mentioned  in  '.'-i^^'    '^",  ^^ 

''^     rk*'"''  '■'"^  '^citr-d^nr  ii;iy  pi^ad  it  in  ab»itnn-nt.     Alfo  if  a  (pi b.  {■!*■«"• - 
!jil  «^''=  '"  ^  "*"  *"''"""  ^  i>--' 'fl>>  w*'''-'^  contains  div«i  viUs.  *  [J-  7;  5-  ^  -»-^     - 
be  "•''^^  ^""^  '"  ^''  "Pt'Cdl  illed^ed  gcneially  in, the  patiQi,  \  h.*.»7-__^^ — . 
It)  "'  *  '"  ^  *■''-''    ^'''*^'*  contains  divers  paiifhes,  be  s«  .  r.  *  "^ 

y'.;'.,      ■  ,    .  )6i*.8l.    If)  C.  Elii.  100.^    7H.t.t7-     »  l^-   **"* 
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OF      API 

ill  ib^  qouiitri<>  ^  appeal  ailed 
feems  {^\  U)«t  ifie  defendant  ma] 
meiH Jr.  fpp:  ^theryvife  be  could  ta 
jScicncy  of  ib^  alkgauoof  becaufe 
pn  tbfiicsordf.ii^ujl,  tUItbe  coat 
contain  lui  loori?  (ban  one  town<, 
tton  a  viiAe,fQiay.  «rril.  come  ^^  vk 
not  exclude  tbc^  city^  bu^  takes 
bpo4  witbip  its  jur^fdi^ioot  w^ 
coumy,  (c\,0T  be  a  county  of  itfc 
{d)  IxHidoHt^  from  whence  it  fe( 
not  only  by  reafon  of  the  largent 
xaufe  it  bath  been  the  confiaat  t 
ward  and  parifh  ia  which  a  fad 
dope;, 

C*  Jic.  t^o*  <^.     C.  EUs»  739.    Cm.  S 

5/^.  93.  It  hath  been  alledgi 
from  the  wild  of  Suflex,  not  onl 
its  extent,  but  alfo  becaufe  it  (ha! 
inhabitants;  and  therefore  it  wo 
the  return  of  a  jury  from  it.  A 
that  a  vifne  may  come  from  a 

feneraf  opinion,  That  a  vifne  m 
een  hiore  fully  (hewn  in  the  pi 
it  may  plaufibly  be  argued^  that  i 
a  wild,  fuppofing  it  to  be  a  u 
queftionable  whether  a  vifne  m 
foreft,  being  alledged  a^  a  place 
k  feems  clear  that  no  vifne  can  < 
only  as  a  liberty,  for  that  no  v 
corporeal,  (/)  but  only  from  a  pi 
that  no  vifne  (i)  can  come  from 
for  this  reafon,  becaufe  it  doth  1 
rather  the  limits  and  (ituation  of 


$/<?.  94«    As  to  the  fourth  p( 
fame  count  in  appeal  ought  to  t 
pear,  as  well  as  againft  thofe 
acceflfaries  as  well  as  the  princij 
thcw  Hale,  That  in  an  appeal  1 
appear,  yet  the  plaintiff  ought  t< 
bettet  opinion.     And  the  like 
William  St'aundforde  (/)  and  Bi 
in  the  principal  (n)  cafe,  which 
of  thefe  opinions,  l^ems  to  be  nc 
appellant  hath  had  judgment  a 
iball  not  afterwards  have  anoth 
the  firft.    And  all  the  preced( 


i^ 


..^ 


.A 


C^'  ^Raft»l.  i.^^   of  counts  in  appeals,  wherein  Come  of      ^»->  c«.iAje> 

Coke  ("' .  nti  \i»ve  not  sppeated.  do  mde«d  metrtion  the  per—       <»>R^.«fc47< 
ihc  defend""     ^^1,  ^^    tbctepiefcnt,  and  lhc«  in  wl«t  ni.nner       g^;  iTAi*^*" 

'     ,abfr"''    iuv.yet  a r^  all  of    them  cxpreft  thit  the  appel»«i»* 
[her  *'*^     //u(  '>i'^fe    t*i»:  appear  only;   and  tfctt  hc^ould   Icik. 
;/ftfff''^'^LaPt«»^  thoft  vhacareabfent,  if  ihey wcfe  prefenc  -j. 
4e  W"!   -,  fcem>  clearly  to  be  implied,  Thrt  whe'n  they  Ih»lV 
bV  wh'c'V:       (ball    t.e    another  declaration   Jgtinft  them,    an«a. 
,ppe»'»     «refeni  declaraiion  ii  eftcemcd  only  a*  »  declarilioi^ 
that  ''"'.^fc   that  do    appeaf.     Neither  do  I  find  any  diSeren^r^ 
agjifift  *"^'dciv.s  above  mentioned,  astothefbrmoffach  conn  »a» 
in  the  p;*^  j„  ihis   matter,  where  the  perfmi»  not  appearing  «x-^ 

io  re'**.        from  t^at  wherein  they  arc  pnncipils.    But  whetS«»- 
tcccS»f,'^*       of  a  perfon  in  one  appeal  be  always  a  good  bar  t:<:». 

,t,cofn"t«*r&    ot  him  in  another,  (hall  be  confideied  in  the  foj  — 

,he  ct^^'larf  of  "^^  chapter,  wherein  I  ihall  ir«t  <rf  the  nature 

lowing  F^  ^jr  to  appeals. 

^{p\e»>  ^j  ^^  ^^^  j|^.^j  p^.^j^  ^-^  How  the  appellaKa  ». 

x"*y,*^  "^CP«"  law.  if*  ,l,i„uff  in  anv  aftion  whatfowr  t»^        ^o-^k'^^* 
by  '"'^ 'r«j  at  any  day  of  continuance  before  j(»dgme)U,  and  «i«»        i  *«•  A.  .«. 

(jetoJi"°  eiiher  in  (<^)  proper  perfon,  or  by  atlotncy  «  guaa- 5^ 

»ol  apP=    ^j^p  Uw   retjuires,  he   (hill  be  aonfuited,  wkatCaev-c^a-       *-"••.>*■  jl'* 
''"''•  Life  b=  '"^y  ''^^c  lof  his  abfence.     Bui  it  ia  eoaAod   b^p.       **■  i*,'  "-•C 
''^H    A     7-   '^''"  ''  '*'=  *'"''''^'*  i'^^^  againft  the plMWiff;  ib«—     »?^*»«-»f  t. 
*   ""  *uiot'ff  "l*^"  "o'  be  nonfuiied.     And  fince  the  ftUMe   i«;     »  «■«■*♦-* 
CThbeen  3djudg,cd,  {  ;^)   That  if  a  defendaut  in  as  >ppeal   o«-    iVC  *'*^  ^T 

rdc(    b^    ^°""^  S"'''y  °f  manflaughcer  only,  the  ippcUaknc    ''■*  »*L -T^^ 
"^not  b«  nonluited  ;  but  it  doth  not  appear  whether  tbit  *«_    ^^  »^» 
Si^ioo   be  groundtJ  0,1  the   faid  ftalure,  or  on  the  comaton    (T;  J"'-  3^^ 
^'     ,    for  it  teen's  difficult  to  maintain  that  fucb  a  veiii£t  whicb    *^.  ftZ"*'   ^^ 
Etdl   tJte   fubflance  af  the  (afl,  (hatl  be  faid  to  pafa  sgainft  th«  '  '•^jH'' 

SppeUant,  in  which  cafe  only  the  nonfuit  is  taken  »w»f  by  the 
f^tutc      And  therefore  perhaps  a  nonfuit  in  thij  cafe  may  aoc 
t»e  fuffered  by  tbc  common  law,  which  (eema  not  to  have  per-  (t}cJi—»^ 
■ntucci   a   nonfuit  after  a  full  verdiit,  «»«[«  in  futl*  Ctfw  only   »  )•«,  ^«»    »*- 
y^beceupon  fome  doubt  remained   with  the  court,  M  tD»j  bi«  .BStLf*-"^     ** 
reafonahly  "&"«'^  ffO""  iho  authorities  above  ci«d  under  let-   tU. c!j^  **«3tj»*. 
ffgf  b.      But  It  feems  that  an  appdbnt  may.  be  nonfaUwJ  a/ter    him ,~  *»»^^* 
"»  fp©cUl(i)*w<lii1,oraf(erademuirei  {t)BiidarsiMn«Hlhei«-  ^^ 

Mpoo.  ?iM*-\**a. 

Sf/?.  q6.    Aa  to  the  fourth  point,  vh.  For  what  fauki  th«    K«i»l!^»^*« 
Vtt'tt    may  be  abated  1  1  (h»i!  prcmife  that  in  order  to  take  ■<!-    ^'"itrj'^     * 


^IVtl<-    ""/   ---—"■".  ■  mail  prcmiic  i""*  ■■•«■->■  -~  — -»  -»•-    TV™ ;.  ^ 
TftOtage  of  a  dcfea  in  the  writ  iifeif,  the  appellee  (')  ought  to    »  chi^^'S^ 
dem»n^or"tOont,  whichhem.iftdoioppen(*)court|£4).    ^.^"^  ^^ 

(4)  ThBW'iMB'n^ppol  iuootiBinil  imilnjo*  •!  «h«>cK7  """"We  lata  tbt  I.?** 
•nil  *   ixf""  '■«  '="•"  ''■"'Of.  ibc  ,L,.  of  chinof  mIt  "h  )«  it  *fi^e,  «fa«,    i,  ^*"  W   »   , 

rt*  »■-*•  of  •'•  "  "'J  tt  i"»lh«i  ,f,„  i,  i,  „,u,arf  iniB  tht  Wni'i  bemh.     Bac.  Aht.   .  ^  "^^l^J**' 
S^.  e.i.  Abr,  4i<.  **■«.    ^5*  • 


(«)  VU*  fup. 

1. 77'' 

(0  4  Co.  39. 


(/)  F.  Bu.f 

«'-).  >u. 

if)  vJ.  rw.. 

<«)Si.p.f.75. 

<i|S..p.f.  7(, 

Ac. 

(t)Sap.f.«, 

Ac, 

C.o.tt.  icB. 


(.)F.B,»f.5». 
((IFtnchiji. 
«TH.  6    J. 

■  I"*.  6«). 
(.;Fin.hi„. 
kE«w.  t.14. 

■  ln<.  its. 

»5  W*.  J-  Jl> 


OF,     A  f  P  E 

And  for  the  better  under  Handing  f< 
flull  be^bat»l.IfhalUonfideM[iefbtlo 
VVhete  it  may  be  abated  byihe  cou 
\V.hrre  upon  cheLiixception.or  pica, of 
out  ludi  exception  ot  plea.  1'hitdt' 
kind  may  be  amended,  which  without 
abaic.the  writ.. 

Ai  to  tl'e  firfl  pqriiculac  it  ktaa,  ihi 
by  the  court  ex  ijifia,  (a)  for  the  ioLo 
party  take  notice  of  them  or  not. 

S-^.  97.  firft,  [i)  Whcfe  a  writ  c 
words  oF  art  whir  li  are  appropriated  b 
or  the  offence  t  '-s  where  an  appeal  of 
burgalilir  inilcad  of  bu'gula-itir,  or  i 
of  rape  wantj  the  word  rafully  {d) 

Sea,  98.  Secondly,  WKere  the  d< 
writ  J  u  (/)  by  taying  the  oftencc  ■ 
king,  where  the  writ  luppored  it  (o  !■ 
•  former  kiwg.  Or<by  giving  th;  di 
EroM  that  IH  di«  writ ;  as  where  the 
ef  C(  Ktilemran,  aM  the  declaration  , 
whoK  the  dfctiTttion  is  ottierwife  {k) 
the-wri^  or  Jn  not  fetring  forth  both 
cuni^ancei.(J)of  the  fea  with  that  ce 
quires;  (^r  in  (/)  laying  the  offer 
from  that  in  which  the  writ  was  broL 
.  SiH.  99  Third!}-;  Where  (m) 
Cox>c\aAc<i»ilraf0rmamJ{alvli'ih{aQ\\  c 

»#.  ICO,  Fourthly,  Where  the 
of  a  maicrial  word  in  tHe  writ;  as  ( 
*»i-  breve,  tiQ.  without  the  word  hal 
falfe  concord  in  the  writ,  as  hoi  (5} 
g;olar  (p)  number  inflead  of  the  pluii 
hold  generally)  any  other  falfc  L-^t 
word  which  irnot  Latin,  though  (r) 
of  a  letter-it  might  be  marie  fo.  Bu 
in  the  declaration  are  not  fjta)  if  the 
ri)(ht,  as  (hall  be  fbewn  more  at  lar 
this  chapter: 

Sta.  loi.  FifihJy.  Generally  wV 
arc  any  othcrwife  defedllve  in  not  o 
{t)  where- in  a  writ  (if  appcail  fued 
condiifion  is  in  the  name  of  the  wif 
omits  (f)  either  ihc  name  of  bapcifm 
or  appellee,  being  under  ihe  degree  c 
give  (obigb  (»)  a  nanK  of  di*^nity 
a  furname. 


(J  ,j.         OF  A   P   P   E   A    C  -«6» 

Aj  to  t***  ^'^'^^  paiticular,  >iz.  Where  the.  writ  ir.ay  be 
okiicd  upo"  t^'^vVea  or  cxcepiion  ol  ihc  piny,  but  not  with- 
,ttLichpl"<"  exceptions  1  (liall  e.idci.v»ur  to  niei*-,  F.ift, 
^^-tfijkoiivbefo  abated  for  ifie  wJiii  of  tft«n  days  l)ctw=ei» 
.  j^jif  »ni  the  iciuia  of  ihc  writ.  Secondly,  Where  for  a. 
■hfi"^  ot  wrong  addition.  "1  hitdly,  Wtitic  for  a  defed  in 
''A';d(iitioii  of  It-.e  appellant  or  appellee,  t'ourthly.  Where 
'  ,  .w,  aw'i'(^"«y  of  aaion  Fifthly,  Where  for  making  oF 
T  s  s  dtfenian*,  where  there  is  no  f^crt  petfon.  Si^ihly, 
{vhcther  ihe  defendant  may  have  more  than  one  of  fuch  plc^a- 
er  exccpw*"*- 

c,^  101^    As  loihefiiK  point,  ws.    Where  a  writ  of  a  fr- 

real  maV  b«  »^^"''  "P^*"  '^'^  e>:"l't'""  or  plea  of  the  party  far 

J  want  of  fifiecn  liays  tjetwcen  its  if//e  and  return.     Ifthi- 


'"'  "  before  he  haih  pleaded  in  chief,  do  cfpecial'y  fhew  to  the. 
L.rtVdch  a  defeft  in  the  wrii,  tie 


-DurtVachadefeftin  the  wrii,  tie  Uticr  authorities  (a)  feen*  to      C'*  >   «"'fc-rjSj, 
j„r(i(ic  that  ii  ought  to  be  abiicd,  bccaulc  ihe  wni  it  the  found-     ^    '  "^^-  *V. 
jtlon  of  <he  wl^ole  proceeJin!;,  and  the  la*  feems  tn  be  tn  nothing      «     'v^'^',,;t*J,' 
ciote  cwrioui  than  ir  ftiidiiy  keeping  up  iis  legal  forms.     Yet.     '    si,<.  ^,.9 
,,  hsth  beei>  reWved,  (i)  That  fuch  a  defea  is  f.ilwed  by  Ibe-     ,  """   '  ''*'"■  ♦^ 
pjity'*  coaling  in  and  pleading  in  chief  «iihoiil  taking  ad#an-     a.  'rr.-.-.--  ,<!,. 
;,ieof  it:  Alio  ii  baib  btea  adjuil^ud,   I'tal  w*ie«  the  oci-    <^J -^-lie^^J  «j. 

aj  it  light,  all  liefecij  in  the  mcinc  ijrocefs  are  lilveil  by  ifae 
n.itv's  appearance,  as  fliall  be  (hewn  mure  at  large  la  ibc  chap-   - 
ui  tonccrnJDg  proctfi. 

Sffl.  lOJ-     As  to  the  fecoiid  point,  vU.  Wherp  a  writ  of  jg'  .  '"*^'      '   '' 
i-pe»I  may  be  abated,  upon  the  exception  or  pit'*  '(f  the  party,   ,^;  9    r-#-    5.  i. 

I'r  3  mi/t'/mir  or  wrong  addition;    li  (tents  to   be  a^ri-ed,  'd  ' -J*"^^\  "^V. 
(ij  that  if  ibere  be  a  miflakc  in  the  writ  or  deibraiion  as  10  j,'   ^^_  "    *  .      ' 
the  n3[«e<*'''>aptifm  j  (rf)  or  furname  (f)of  tie  app.Il.uit,  (_/")  or  ^ee  <ri>.  i^«»*  «• 
appellee  ;  01  (l)  «  lo  'he  town,  parifh  or  county,  elUtc,  (lejjrec  J''^"''^        ^      ,', 
w  m>fle'y.  wliereofihiy  aic  faiJ  to  be;  as  whcie(fc;  one  who  {^J  S_    ^^.f*.  ^*. 
b  ncitber  by  birth,  office,  creation,  or  rcputaiion,  an  efquite,  or  Rji*.    vo^- 
gcotlcnian,  is  named  with  either  of  thofe  sdiiitions ;  or  where  "  ^-   ^-    ^'^^ 
a  gcmjeo'an  by  birth,  who  ftillows  the  trade  or  hufbiidiy,  is  ;|  Ed**-.    .«--     »  »- 
MrtiedfO  with  theii(dit-on  of  the  trjde  of  hulbandry,  and  not  ».nn.  e&  ^.    ^*'!' 
of  genttt'msn  ;  or  where  a  peer,  who  has  more  than  otic  name  of  '^>^*  ^Z.'^  '     ^ 
(t|Jiiify,ifi'"nt  nai"cdf'*)hythi.- mol>  nohlei  or  whcteageiitlc-  (i^i^M.    '«_      »-  <• 
(hin   or   eentlewuiJi^in  (I)  is  nsined   fi^inHer  j    01  (m)  a  yeoman   .  in...  «&  a  .   ^k^fiq. 
i-  nati.eJ  a  EenilcmSn  j  or  („) ,[  ,here  be  no  fuch  Ivwii,  parifh,  il' * i  "^ ' ^t^^' 
no-  haiiilet,  not  plice  kii-iwii  out  of  a  town,  as  ihii  whereof  ^m^  ^h.'  -r  -m-  A 

c-'ier  ihesp'peiraiii  ot  a;  pellec  arc  faid  to  be  ;  ai)d  the  ap^diee  i«  fc,  .w.  ^    m  ^* 
btfoic 'M  iwpi'Iance  ple.iJ   fu^h   wi-.Ut  in    abatement,  and  |^;^°f- 
i^^rronlBiie  wjoined  and  found  for  him,   the  W'it  ouiht  to  be  t.  4.  1",^"^    T*^"" 
led;     'AArJ  it  fetms  [f  1  sliV.  ,„  have  been  ho)den  (fi.ti  'f  'he  [-)  3  m^u.     »  .^j. 
■  'laflt  aftct' irtiparlince  confers  thai  Hl' hath  brou^hc  his  ap-    mf'«^''  '     ' 

I  by   a  wtjrr- na,T,c,  th:  writ  ihail  be  abated :  BiK  it  <i  ,.fdw.*     V*^*;. 

fad    ("loH-  S-      —  _ 

a,  A,ti.  j»_ 


■  lH.4.4a. 
II  H.  6.  II. 

W..H.4.40. 
■4  H.  «.  14. 

{/)  Hob.  .15, 

alnft.  fiti6,667. 
Cod.  Lm.  lif . 
U)  W-  (^  »■. 


(QiSU.4«.. 
LM.  Rep.  1 1. 
C.  Cu.  ■«4- 

a  lart.  t^o. 
ftHiJc  176.177. 


OF     A  P  P  E 

ftti  (a)  to  be  no  fault  t*  gat  indqaire  t 
ttficictmttrft.  AHbifont(t)whDii 
hy  the  furnMie  of  B.  befo  daihat  in 
pellee  {tod  thst  his  name  ii  Cj  and 
reply  that  the  appcike  is,  and  at  the  d 
originti,  was  ai  well  known  Ity  the  n; 
of  C.  and  ihia  be  confclTed  and  found 
of  the  mifnofmcr.  And  if  «ne  Who  ha 
hath  been  fonie  time  fecn  at  C.be  nn 
hath  bean  quefliooed  (t}  wheibtr  t! 
abate  tbe  writ)  becaulc  fometimela 
known  dwelling;  but  if  that  happt 
is  the  fafelt  to  i^y  it,  and  then  ibc 
but  it  may  Bialce  good  the  namini 
whereio  he  has  at  any  time  been, 
dwells,  and  is  a  houfe- keeper,  and  1 
keeps  his  wife  and  family  be  well  kn 
may  name  him  of  citber  of  fudi  pi 
them,  but  it  abatable  ualef^ic  name 

Stlf.  104.  As  to  the  third  point 
peal  may  be  abated  by  the  exceptioi 
defeft  in  the  addition  of  the  appellai 
the  common  law  in  no  cafe  (d)  reqi 
an  appellant  or  appellee,  bat  by  the 
name,  unlefs  tbcy  be  of  the  degm 
higher  dignity ;  in  which  cafes,  v 
be  ancient,  or  (as  fomc  fay)  (f)  ol 
baronet,  &c.  it  ought  to  be  added 
fumame;  and  if  it  be  of  the  degtt 
fupply  the  place  of  the  furname. 
WIS  (b)  fo  curious  in  this  particul 
adion  gained  a  new  name  of  digi 
it  abatable  i  but  this  inconvenier 
c.  7.  f.  3,  by  which  it  is  ena£)ed, 
*'  manner  of  aflion  (hall  be  mad 
**  earl,  vifcount,  baron,  bifhop,  ] 
*<  or  fcrjeant  at  law,  dependtti 
■'  aflion  for  fuch  caufe  fhall  not 
it  hath  been  hulden  (i)  that  the  dl 
this  flatule,  becaufe  there  was 
the  making  of  it. 

Slit.  105.  To  prevent  (k) 
one  perfon  for  another,  which  c 
be  no  other  additional  delcrtptt< 
ed,  by  i  Hen.  5.  c.  5,  •«  That 
"  petfonal,  appeals  and  indiSi 
'*  Ihallbeawuded,  tothe  nam) 
**  original,  appeals  and  indigo 


Ch-aj.  OP      A   P   P   E   A   £.  .369 

As  to  the  Iccoih]  particular,  iiz.  Where  the  writ  ir.ay  he 
viKiluppn  the  ple4  or  exception  of  the  p>riy,  but  not  with- 
"■t  (iKb  pica  Of  exceptioot  1  fliall  endeayour  to  Ihew,  Full, 
V>'htre  it  may  be  To  abated  fof  the  want  of  fifteen  dav^  between 
'^E  ii/lt  »ai  the  reiuta  of  the  writ.  ^Secondly,  Where  for  a 
r:  •.:fnur  or  wrong  addiciitn.  Thirdly,  Where  for  a  dcfefl  in 
IW  idditinn  of  the  appelUot  or  appellee,  Kuunhly,  Where 
'ribeaioliipbcity  ofa«3ion.  Fifthly,  Where  for  mdking  of 
'-  S.  a  defuiilaat,  where  there  is  no  fuch  pcrfon.  Sixthly, 
^'htthcr  the  defendant  may  have  more  thaa  one  of  fuch  plcds 
c-ucepdrm. 

S--3. 101.    As  to  (he  fiift  point,  vi%.  Where  a  writ  of  ap- 
i'l!.  ma;  b?  abated  upon  the  exception  or  plea  of  the  party  for 
ir.;  warn  of  fifteen  days  between  its  u//t  and  return,     if  the 
P'^iy,  bcfoic  he  hath  pleaded  in  chief,  do  cfpecially  (hew  to  the 
r-'uft  fiichi  dcfed  in  the  wtit,  t'le  laiier  authorities  {a)  feem  to  (')  ^'ilt-iiifij, 
trlceihaiit  ought  to  be  abated,  becaule  the  writ  inhc  found-  c't"c  «» 
'  on  of  the  whole  proceeding,  and  the  law  feetns  in  be  m  nothing  t  Vtnt,,.  f. 
''>oit  nrioui  than  in  Hiiiily  keeping  up  its  legal  forms.     Yet   ■  ^'''-  4"^ 
r  hithbeea  wfolved,  (i)  That,  fuch  a  defed  ia  falved  by  the.  ^•■n.  .iK.«.4. 
1  ■''■j's  comir)g  in  and  pleading  in  chief  without  lakiitg  aiban-  B.  T.r,f,  ,1,^. 
'■-fof  it:  Alfo  it  bstb  been  adjiuli^ed.  That  where  the  ori-  (*J'^"i«'''i«3. 
t  --J II  light,  all  4efe^  in  ihp  mffne  proccfs  are  (alvcd  by  the 
t^'^f'tappcatance,  as  {ball  be  (bewn  more  tf  large  in  the  chi^- 
b;  cGnceiniog  piocela. 

S(3.  loj.     At  to  the  fecond  point,  viz.  Where  a  writ  of  ^'^'"^  3*J» 
-r?;jl  my  be  abated,  upon  the  exception  or  [lUa  i(f  the  party,  Id)^  h,  ;.  i. 
'•  '  i  imfitfmer  or   wrong  addition;    It  feems   to   be  a^roed,  (')■'>"'«■  laj. 
.-■  ibit  [f  there  be  a  miflake  in  the  wtit  or  detiaraiiuii  as  to  ^j'"' ^'"'  *',' 
'■'^nimcorbaptirm  j  fj)  or  fufiiame  [^)of  the  3p|)-'l  un,  [f)  or  iKch.'^jui  m 
■;'"'l-c ;  or  (j)  as  to  the  town,  pariili  or  tomuy,  ciiio,  uc^ree  l'i^«T- 
■r-. Hirf,  whereof  thiy  are  faid  to  be;  as  wheie^i!';  nw-  \vi:a  ({? 5*^%*  '' 
'  ''--'  by  birth,  ofHce,  cre^lion,  rir  reputaiiixi,  an  cfijuite,  c>r  R'li.  loi. 
■   '^  "in,  is  named  with  either  of  ihofe  ad.iili.uis  i  en  wIktc  "H.*-". 
i-'rniin  by  birth,  who  follows  the  traJc  ot  IiiiOj-i  diy,  ii  Jikd^.i^j, 
"J!)  with  the  addition  of  the  trjde  of  hufbanJry.  juj  [lof  1 'nft.  6*67, 6«S. 
■'I  i'rnjn  ;  or  wheic  a  peer,  who  has  more  ilun  ci,f  iir.-.'c  u[  '^Jii'irt.  66,j. 
:;.i'  ™,  n.mcd  (t)  |,,,h.  „„«  .„»,  ;  o.  -h.,.  .,  j,:,  ■,■■  J,^,  «',.     . 
-'I  ;enllcwi>man  f/;  is   n^med   ff-inttet  ;    01  {m)  .1  w--  ■:     .1   »  Jnti.tftj.Mj. 
■■■^'■A  igpntU-mani  <ii  (bJU"  there  be  no  (ulIi  iow,i,'i.  r.:!),   lV''';J*-"»- 
■■J'n';I,  iior  place  Vmwri  out  of  a  luwn,  as  thi;  kvh:.-  ■  nf  (ii*,  h.',.  ,5. 
^sMppe:!j.,i  or  a;  petiee  are  faid  to  be  ;  andihe  ja^tKce  it  t^*.  4- 16.* 
■    .)  rmpsibncc  plejJ   fucfi   m^itrr   in    abaicmeri,  and  ^j^.'.J""" 
■  !!■■«  i,  joined  and'/ou/id  for  him,  the  wit  ouiht  in  be  t.  4.<;'ib.-  ' 
'.     And  It  fecms  (fj  aUo  to  have  hecn  liol>Ien  ih.il  if  ihc  t-j  3  Mo..  iCj.  ^ 
'  nr  jfrtr  impaiUnce  confcf)  thai  he  hath  bruugl.t  his  ap     f',t''''i' 
")  a  wtwgna.ix,  the  wiit  fliall  bt;  abated:   Hm  U  is  ,,£^"4*^^ 

f.'id    (r)c.H.  ,.1. 
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(tf)ThcIo»l  I  6. 

c.  15.  r*ii* 


{h)  %  Inft.  6^8. 
(Orheloalb  tf. 
c.  15.  f,  13. 


(tf)  Vide  flip. 

f.  lOA. 

^^;  » Inft.  6679 

€5g. 

B.  Add.  44-  S^* 

//•;,»Uift,667. 

B.  Ad4.  44.  so. 

(i>)  i  Inft.  668. 

B.  Add.  3*  47* 

50. 

(i)  B.  Add.  5. 

39- 

(4)  F.  Add.   ^. 

B.  Add.  64. 66, 
ThelMl  1.  tf. 
c.    15*    r«    4 
r.  4.    («)  1  H. 
1  Siduiui  %^j, 

(0)  a  Inft.  668. 
(/>)  a  Inft.  668. 
B.  Add.  4z.  50. 
55,  56.  con.  5« 


(4}  «ri>ft«  668» 

(O  a.  Adj.  44. 


I'l;  p.  Add.  44. 
50. 

f  r;  B.  Add.  40. 

(if)  9  H.  «.  6j. 
1  neloal  I.  <6. 

c.  15.  r.  5* 

(pm)    B.    A(«(*» 
t«  15.    i*  6* 


Of     A  P  P  E  A  ; 

the  addition  of  a  temporal  ilignity  ui  Iiel 
nation  befides  our  owrn,  becaufe  nofuch  digc 
a  higher  title  bere  than  that  of  clfiiiic 

St^i.  1 10.    Fourthly,  Thit  the  degree 
Uw  is  a  good  addiiion*  froa)  vheace  it 
argued  that  a  degree  in  either  qaiverfity  ii  a 
as  it  is  holden  by  Sir  £diKard  (b)  Coke  wit 
Ibis  18  made  a  ^are  by  Theloal }  [c)  an 
year-book  of  35  H,  6.  55.  am)  admitted  \ 
in  the  very  pUce  above  ctted^  That  a  do< 
have  the  addition  of  clerk,  which  feems 
able  with  the  opinion  that  the  degree  of  a  1 
diiion  s  for  if  it  were,  why  ibould  not  t1 
/or  having  the  addiiion  of  clerk  inftead  o 
allowed  rule  {d)  in  other  cafes  that  the  mo 
to  be  ufed  ? 

.  Sici.  III.  Fifthly,  That  gemrofm  [i 
either  of  them^  good  additions  for  the  « 
man ;  gintnfa  (g)  (or  that  of  a  woman  ; 
labourer  (i)  are  alfogood  additions  for  th< 
a  man*  but  not  for  that  of  a  woman  ;  ai 
(/)  woman,  or  as  fome  (w)  fay,  wife  of 
good  additions  of  the  eftate  and  degree 
Aich  like  addition  is  good  for  the  eftate 
And  fp  nftcr  (»)  is  a  good  addition  for  th 
a  woman,  and  perhaps  alfo  for  that  of  a 

(})  F    Addi  ion  ^,      14  Ed.  4*  7«     B.  Add.  64.. 
4.    5.      4   U.   6    4.     Qtt.  Cko.  £.    198.     D7?r  4 

Si£J.  112.  Sixthly,  That  burgefs 
fervant,  (/>)  are  all  of  them  too  geii« 
good  adduions  of  the  ftaic  or  degree  cii 

Sf^*  113.  As  to  the  fccond  parti 
fofficient  addition  of  the  myilery  of  ai 
premifed  that  the  word  myOcry  (^)  i 
trades  and  occupations ;  and  (r)  that  i 
of  a  gcntkrman  have  divers  of  inch  -art 
he  may  be  named  by  any  of  tbecn,  1 
— Firii,  What  additions  of  ih'ts  k 
Secondly,  What  are  clearly  mfuflicic 
queftionable. 

Sia.  114*  And  firft.  The  foilowi 
clearly  feem  to  te  good,  as  hulban 
broker,  («)  ta)'lor,  (;r)  point  cnake 
{441)  carpenier»  (M)  cook,  (ri:)  brewer 

(«)   B.  Add.  15.  39.      (yj  7  H.  6.    1 
39.  51.     (Ilk J  B.  Add.   15.    Z3.    39. 
(MJ    f.    LUi^.   52,    37,       5  H.  5     :. 


/*' 
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(')  l-^J  s  I«ft.  66g.    f"*;  19  H.  6.  SI.     OJ  $  H.  5-  7-   f-'-'*  ^«*>«»-  '*"* 


^    ,,5.   Secondly,  The  following  additions  of  this  kind   r^)9^^^;^^' 
^1     fccnitobc    infufBcicnt,  as  maiotaincr,  (j^)  extortioncir,    *^y-s1.    -%.  i- 
cle*'*?  ,     /iW^firabond*    (i)  hcrciicA    (A  coihmoh  informer,    »  it  t^       ^^^'ai-v 

»'»*^  %  Inll,  66S.    W  *»  Ed.  4.  t.     VO  *-   ^-'*^^'  ''^'** 

/«     ||6,    t^hirdly.  The  following  additions  of  this  kind  •tWAo*^ 

^^'^^•^   be  queftionable,    as,    Firft,    Farmer,  which  by  the     »"  e.  c,  i5-^-9* 
feei^     f^\  opinion  fcems  to  be  an  infufficicnt  addition,  bccaufc     «.    ir^ft.  Z'^* 


Uion  io» 


lS  1^  .  6.  4« 


fcc^»"     ^^^  opinion  fcems  to  be  an  infufficicnt  addition,  bccaule 

better*  I  ^yflcry  be     implied   in  the  notion  of  if,  it  is  that  of 

if  ^^^  j|.y^  of  which  hu(bandman  is  the  proper  addition^ 

buft>^     n7-     Secondly,   Chamberlain,    butler,    and    pahtlcr^  ^^^  B*  Ad^.  $<>• 

^/\/  ^re  holden  (i»)  to  be  infufficient  additions,  bccaufe  they  ^^f    a  ees. 

wb'»^       ^ply  a  fpecial     kind  of  officer,  or   fervant,  and  imply  tt  t%«*o*a\  B.  6. 

6^^^.         which  in    the  common   underftanding  of  the  words  «.   -a  5.  f.  i^* 

t^^^^^%t\^tt  the  notion  of  a  myftcry.     And  from  this  grounJ  ^  **  ^%  VA4d!io» 
conf ^^  to  follovir,    that  neither  groom  (0)  nor  page  arc  good       C  3.      * 

it  ^^^-^iis;  a"^  y^^  ^^    fonie  (p)  of  the  old  books  they  fecnft  to       *=* . 'cofon*  4I. 
add««*^        foat^mittcd.  mx  ltd.  4.  71. 

bavc^    ,x8.     Thirdly,  Hofteler,  which  hath  been  holden  f  ^)       ^     J  B  Add 

^fc    a   good  addition,  and   feeois  properly  enough   to  corr^e       ^^  H.  6.  co? 
to  *^  ^j^g  notion  of  a  rayftcry.     And  though  it  hath  been  re  — 

^^^ %d     ('')  ^^*^  *"^    ^'^^  "^^^^  keeps  an  inn  may  be  fucd   by 
falvc<M^.^.^^  Qf  a  labourer,  upon  the  cuftom  of  the  realm  for      Tjh^f^^'^*** 
tb^  ^  ^f  <juc  care  of  the  goods  of  his  guefts  j  bccaufe  whoever     cr.   «*  ^^  ^*  *• 
"•^^"^    ^    coinfl'®'*  *nn,  is  in  that  rcfpeS  liable  to  anfwer    for 
k^^P^^gfeaSf  hy  whatfoever  addition  he  may  beflyled  ;  yet  thia 
^^        bv  *^  ^^"*  prove  fuch  perfon  may  not  %s  well  be  fu^d 
^*>^  i\:  addition  of  hoflelcr,  but  only  that  he  may  be  fucd  a^ 
^\^[Zn^cx  any  other  addition. 

•    ^£0  U9'    ^^  ^  <^  third  particular,  W%.  What  is  a  good    ^'^  ^:^t  /»», 
Jl'^ian    ^f  ^^^  ^*?^"»  hamlet,  place,   or  county  of  th<r  ap-    L'^J- 
Uec\    1  ^*"  obferve,    F.rft,  That  it  is  good  addition  of  thi 
P?|\|  ^o  »*^*  ^**  appellee  late  (i)  of  fuch  a  town,  in  whicl 

roe£t    thi«  add»tion  difcrs  from  that  of  the  eftate,  degree 
'     Vv-,rV-     A!^^  *^  *•  ^**»^  that  if  a  defendant  be  najned  of 


this    ^9h1  e^'It 
Pf'^'to  »*^*  ^^  appellee  late  (i)  of  fuch  a  town,  in  which    '  ^*'-  -•-*  » 
■^■*r,g£t    thi«  addition  differs  from  that  of  the  eftate,  degree,  or   D.f*''  -^-    *• 

Jftei-y-     Ai    .*^.**  ^**^  ^^^^  *^  *  defendant  be  najned  of  A.   9  '^f  ©'^^^^^ 
^^\i  \ate  of  B.  it  is  fufficient  to  prove  either  addition.  ^Woai    xj.  *|f 

^^  S^^*    '^^'    Secondly,    That  the   conffani   courfe  of  pre-  ** '*     ^*   -a^* 


cedents  hath  made  it  a  fufficient  addition  of  this  kind,  to  name 
♦Wc    defendant  of  a  city  which  is  a  county  (t)  of  iifelf,  a^  dr  Cty  ,  i 


ft^- 


iij(,,  ^i/)A  Nmvico^i^€.  without  more,  by  which  it  (baU^je  ("Ui&d  .'^^    :m% 
\ot.e«^dcd  that  he  Uw  in  the  county  as  well  as  city  of  London  I]  n'e'^  ^  "" 
»«%A   Norwich,  tic.  unlcfs  be  fh^w  the  contrary,  though  part  ^5  h!  6*.     m'^^  ' 
Vol.  11.  T  of 


4  U.  4.  i«. 


Tnclnl  B.  fi. 
c.  ,4.  f.  .0. 
li  H.  6.  30. 


(ii  7  B.  «■  J9' 
19  H.  6    3S- 
8  H-  f.  !• 
.1  Ed.  4    S'- 

10  H.  7.4- 
lo  H.  A.  5. 
Rillil  4;. 
^.JjH.fi.  I. 
14  H.  «.   1]. 


3  I»A.  66<,. 
JS  ».*.}o. 
.4  H.  6.  ,,. 
1  Infti «,  66)> 


»l  Ed.*,  V. 
F.  eHcr467. 
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ef  each  of  thcff  citic*  lie  out  of  ihcir  cou 
it  ceftam,  that  it  ii  not  fuScient  to  name 
(a)  at  Briftolia^  ifc.  becaufe  that  imports 
to  fucli  town,  and  not  (hat  he  rcfidn  t! 
clear,  (i)  That  it  ii  not  fuScient  to  mm 
town  which  it  not  a  county  of  Kfclf,  with( 
county  It  lic«.  AKo  if  (e)  k  man  be  nait 
contains  more  towntj  <^  hatiileii,  or  plic 
town,  or  hamkt,  the  defendant  may  p 
abatement,  becaufe  Tuch  an  addition  t 
ftatute  i  but  a  parilh  fhall  be  inendcd  to  1 
one  lowtt,  anlefa  the  contrary  be  Oiewn. 

Stit.  121.  Thirdly,  That  if  there 
county  of  the  fame  principal  name,  with 
dillinguilh  (hem  from  orre  another,  as  G 
Dale,  or  Upper  Dale  and  Lower  Dak, 
nMied  only  of  the  principal  town  withoi 
Dale  only,  the  defendant  may  plead  (d 
D^les'in  the  fame  county  calkd  Great  I 
and  none  without  an  addition,  &c,  C 
opinions  (t)  either  in  this  cafe  where  t 
towns  called  Dale,  or  even  #hcre  there  v 
limes  caliefd  Southdale,  and  romdtimcs 
iimply  Dale  without  an  addition,  the 
that  there  is  no  fuch  town  ai  Dale  in 
caufe  parcel  of  a  name  cannot  be  fafd  tr, 
there  be  two  town*  of  the  fame  name  ir 
addition  to  tllfttnguifli  them,  as  it  fon 
th«y  lie  at  a  diftance  from  one  another, 
thority  that  it  is  ndt  fufficiem  in  fuch  c 
aitt  generally  of  eitti«r  of  fiith  tttwr 
thing  to  diftinguift  it  tiom  the  other. 

StS.  112.  Fourthly,  That  if  an  ap 
of  a  town.  It  is  faid  (f)  to  be  in  the  e 
to  name  him  either  of  the  hamlet  or  of 
that  this  is  to  be  intended  only  of  fuel 
far  tSeened  to  be  pkrts  of  a  town, 
ih«n  are  in  common  fptecli  indif&reml 
hamlet,'  f  nd  foffietintes  of  the  tbwn  i  f 
diti«n  of  the  town  cin  be  prdper,  whi 
place  known  by  a  diftinA  natfie,  and  r 

Sf/r,  113.  '  Fifthly,  That  if  an  (g) 
known  by  a  fpecial  mitit,  and  lyin 
hswfot,  he  may  be  well  named  of  Tu 
in  any  place  known  within  a  town  or 
fafcft  to  rwme  hfm  of  Iht  toWn  br  han 

5*^.  174.  Sixthly.  That  the  add 
bitation  of  a  Vrife  is  fuffidently  fhewr 


CM].        0     -F         A   P   P   £    A    L.  -'., 

^fH  fcec^fcU  AmJI  be  intended  tha^  thf  wife  li^cs  where 

J'^'  }JV    ^^  ^?  ^*^^  '^^^^'^h  particolar.  v/z.  How  the  dfif^A     c^  Jm  5  H.  6.  ,i. 
^/ an  aAtixuon  may  ^e  faJvcdj  it  baih  been  adjudged,  C^;  That:     »-    ±:..ror69. 
Mnappdttcniincd  with  an  infufficicnt  addition,  or  wiihouc     ^'i/'^  U''' 
»«y.  appear  i^n^.plead  to  the  appeal,  he  cannot  afcerwards  take     *  t^TAbT^%o. 
wvanu^c  o(  tKe  defe^  of  the  addition,  bccawfe  by  his  ap-      *   lnf».67o. 
/>twanco  and  pVca  he   adnuts  himfcif  to  be  perfon  intended.      lvr*^"s^oJ'' 
An</ <&/77e  havp  holdcn,  ^h)  That  the  party  by  his  bare  appear-     r^"»  s?"/  ^jy. 
tnccfaWcs  ibc  want  of  an  addition,  or  a  bad  one;  hut  thitt      »   K.«ble885,    ' 
teems  contrary  to  almoft  all    the  authorities  above  cited    iim 
r^at\on  to  this  matter,  which  fcem  to  admit  that   the   part^ 
before  other  matter, pleaded  may  take  advantage  either  of  tho 
want  of  an  addition  or  of  a  bad  oi*e.     And  accordingly  it  was 
lately  (c)  adjudged  in  an  appeal  of  death  between  Reev^  ans/     ^^j  p.^.i^ 
Trundtti^  that  the  want  of  an  addition  of  the  appellee  was  m      €:2ca»  i. 
good  pka  in  abatemeot,  and  the  writ  of  appeal  was  abated  by 
fttcb  pica. 


t^J  ».  P-  o.  «»< 

Summary    X  ~^^* 
B.  B'ief    V9X* 


».  p.  c.    * 


^'^.  126*    As  to  the  fourth  point  above  mentioned*  tr/«* 
Where  a  writ  of  appeal  may  be  abated  upon  the  exception  or 
pica  of  the  party  for  the  multiplicity  of  aflion;  it  feems  (dj 
dear.  That  after  an  appellant   hath  appeared  oo  a  writ   of 
appeal,  or  even  on  a  bill  of  appeal  removed  into  the  court  of    ^  ^^.^     ^    ^ 
king's  bench  from  before  the  ueriff  and  coroners  by  certiorari^     jpl  ^^l^f  ^^^ 
^hc  commence  a  new  appeal  for  the  fame  matter,  the  a|>pelle«    774* 
inay  plead  in  abatement  that  fiich  prior  appeal  is  fiill  depend* 
ing,  &c.    But  it  feems  (e)  clear.  That  it  is  no  plea  in  abate-    s  p  c 

nacpt  of  a  writ  of  appeal,  that  the  appellant  hath  brought  a    ^\  Cor, 

hill  of  appeal  for  the    fame   matter  before  the    (heriff  and    -♦^s.  ^ 

coroners,  hccaufc  fcch  bill  is  not  of  fo  high  a  nature  at  a  w  r i t    ^«  4  Ed*    3  -  ^ 
f[  appeal,  but  it  is  iaid  to  be  only  in  natuie  of  a  plaint  till  ic 
be  removed  imo  the  king's  bench,  which  feems  (/)  k>  depend    CfJ  s«p.  ^^^* 
on  ihe  ftatutc  of  JkUgna  Charta  17.  fince  which  ftatute  the    ^-  39.4^-   ♦ 
ibcriffaod  coroner  cannot  proceed  to  trial  upon  a  bill  of  ap- 
peal, as  perhaps  they  rtHoht  have  done  by  the  common  law. 
i^ut  after  fuch  bill  of  apptLl  before  the  flicnfF  aivd  coroners  is  1 

removed  into  the  kingfa    bench    if  the  pJ«Btiff  bring  a  writ  of 
KlT^^^^^  (^)  ^y  Staund&H4.  and   ^^^s.P.  O.  « 

hTK^r^  ^""'^^ ''^  the  Ic^-bookof  4  H.  6.  14,  I5-  »nd 
^H^f^l^''^^^^^^^^       and^B?ook(i)intbeir  abridgments  of  r^;F.co,. 
the  faid  year-book,  that  rK        ^lul  mav  plead  in  abatement  OJ  B.  App.. 

iJ^tJut^bilUf  a  peaV  L  "deS ing,  b-^         '^'^  ''  ''  ^^- 
movedinrothc  king',   be*    K  ^t  is  of  as  high  a  nature  a»  a 
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record,  thit  he  hath  prarecuted  the  fuit 
becaufe  the  ctrtiarari  mi^ht  hive  been  tat: 
Upon  which  ground  it  f«mi  lo  h»ve  bn 
is  no  good  plea  in  abatement  of  in  appt 
hath  purchafed  another  writ  of  appeal 
day,  &c.  and  that  fuch  wiit  wit  ddive 
flieriff,  becaufe  it  might  be,  for  what  app 
That  the  firft  appeal  was  To  far  profccuti 
in  the  fame  cafe  it  i>  admitted  that  fuch  p 
will  abate  the  ftcond,  where  it  appeal 
fame  plaintiff  bath  appeared  and  lued 
piDcers,  5tc. 


StU.  127.  As  to  the  fifth  point,  1 
appeal  may  be  ibaled  for  the  making  < 
r^)  Oyer  3*8.  where  there  ii  no  fuch  ptrfon  1  it  fee 
tmuyiSy.  there  be  divcn  defendants  in  an  appeal, 
does  not  appear  be  mifnamed  cither  : 
r.  Cor.  15.  4}.  name  of  bapiifm,  or  be  defcribed  by 
were  dead  before  the  writ  purchafed, 
who  do  appear  may  plead,  *' I'hat  when 
againft  A.  B.  of  C.  in  the  county  of 
not  at  the  time  of  the  purchafe  of  t1 
lince,  any  fuch  perfon  aa  A.  B.  in  m 
writ  it  fuppofed,"  whereon  if  iffue  be 
cannot  prove  that  there  now  is,  or  w: 
writ  was  purchafed,  fuch  a  perfon  of 
as  by  the  writ  are  fuppofed,  tt  Teems  t 
go  againll  him,  whereupon  the  writ 
(he  defendants.  But  it  is  not  (f )  adi 
plead  that  there  was  ndt  at  the  tim 
writ,  &c.  any  fuch  perfon  as  A.  B  o 
yeoman,  becaufe  it  implies  a  ncgaii 
defendant  mifnamed  or  defcribed  by  a 
[^  s.  p  c.  El.  ''  leenis  to  be  agreed  {d)  that  no  othei 
SeethrBooki  csn  plead  the  mifnofmer  or  wrong 
«h*«.ii«i.  gnj  it  to  be  agreed,  (*)  That  fuch 
*  fliall  abate  the  writ  ai  to  any  other  b 
matter  when  pleaded  by  another  on 
defendant,  will  abate  the  wnc  as  ti 
give  a  reafon  why  It  fliould  not  have  t 
by  the  patty  himfelf. 

Seff.  lii.  At  lo  the  lixth  poj 
pellce  may  have  more  than  one  Tut 
feems  to  be  no  doubt  but  that  if  j 
even  in  an  indiiTlment  of  felony,  t} 
fiever  fo  many  pleas  or  exceptiona 
«f  them  the  fame  kind  of  trial,  ho 


•6  H.  6.  t, 

i.H.  ,.  ,«. 
7H.  4.  .,. 


6H     7,   7. 

•  .£.♦.7. 


T  H.  4.  .7. 
fcCV.ii. 


Cb.*3'  O   F     A  P  P   E    A   L.  a77 

•IL  ftflo^^*^(M  they  be  repugnant  to  one. another.     Alfb  it  ^  . 
2c«W  W' *^*  *^' ^^^^"^P'**^^"'  (c)  That  he  ftall  have  the  JiWe    2^1'%. 

j^,j,tag«»  ^^^fc  fuch  pleas  or  exceptions  do  not  all  of  them   4.  h!  6.  i^.  itf» 
uiii-e  the  fame  kind  of  trial,  but  fomc  of  them  are  triable    \yy   S\^Pp**  4*- 
l^Cter  «^  ^«^«l.  and  others  by  the   country.     And  if  fueh   (c)Finch%l^' 
Ica^  ^^'^  exceptions  be  all  of  them   triable  by  the  country,    it   C^.  4H.  6.  j6. 
P^,   K,  have  (d)  been  generally  agreed.  That  the  defendant  fjy%.Zu%, 

uft  *^  the  fame  tunc  plead  alfo  with  ihcm  all  his  matters  in  364.  ^sg. 
u^r     if  ^^  ^^^  ^^y  '"^^>  *"^  ^^^^  P^"*'  °^^''   ^®   ^^^  felony   ai  Ed- 4- ?»• 
?  nicfe  «^**"^  ^^  ^*^^  admitted  the  faa  by  the  matter  pleaded  f/j^^'Jc.  s'"'" 
S*  x^^i-A  •   But  if  the  plea  in  abatement  be  triable  by  matter  of  o/o.  i. ' 

'"cord,  it  '^  *^^'^fn  »"  fo^i^  ^^^^S'  (0  ^^^^^  ^*^«  defendant  is  g^;';,,' %, 
'^^     bound  to  plead  over  to  the  felony,  till  fuch  plea  in  abate-   ^  Mod.  %6§, 

^ent    ^  *^**"^  '8*'"'^  ^*'"'     ^"^  t/"^  ^^"^  8'"^^'  number    of  .67.^  ^^  ^^  ^^ 

^ccdcntSf  and  conftant  praftice  of  late  feem  to  be  otherwiJe.   ^^wer  47. 
PfV^yer   it  feems  clear,    {g)  That  whatfoever   matters    arc  (OB,app.4»- 

1  adcd    >"   abatement  of  an  appeal,  or  indifiment  of  felony,   66^   ^   ^^ 
^  A  faxind  againft  the  defendant,  yet  he  may  afterwards  plead   *     Xfl>«e  v 

etta  the  felony  (60).    And  in  thefe  refpeds  fuch  an  appeal   r/^C.Ei;»^9S- 
^^ d    rndi<Snnent  differ  from  appeals  (6)  of  mayhtm  and  all  civil   VVi/e.  is- 
^Al€%ns    whatfoever,  except  only  affizes  of  mortdanafior    {i^^  \  h.  f- 


y  new  gnawer,  Duc  nnai  ju0y.mcni  mail  dc  giv^u  ii^«itii^  ^^sro*   pup.  ii5» 
Alfij  it  fecms  to  be  agreed  {/»)  that  in  all  other  anions,  cxcopl  O^^n  59,  6o, 
fhofc  above   mentioned,  if  a  defendant  together  with  a  plea,      in   ^""^^  J^T* 


new  matter,  but  final  judy.ment  fliail  be  giveri^ againft  Him.   pup.  ii5» 

Alfic>  it  f« 

tbofe  above    mcnunnca,  11  a  oerenaani  togcmci  wim  •  |«■^^«a      m   ^"'"  J 

abatement  plead  alfo»  plea  in  bar,  or  the  general  HTue,     |,e   J^fF^ck  3,^. 

waives   the  plea  in  abatement  j  and  the  plea  in  bar  or  general  418. 

iffue  only  (hall  be  tr.ed.  .   ^  =d.  ^. «,. 

;,),£*:    3-  »«      Djwjio.    4H. «.  16.     1J01W141J.    S,P.C.$>.    C.  C«f,  510.     Fintli  i<i. 

2,.*     i«8.         Y''*    !*•    fO    I  Sid.  »5«.     iLtT.  163.     llnft.  IJ.     Vel».    ,  Al««  «,    <J 

^'jcreli.     -WS.    0.«s5.    Ko,  36.    M.«4S7.    P*P.  -S-    ^id*  Tt." b.  , j^;  *^' ««• 

r*o)    X'    icco»«  Trom  Carthew  56.  that   if  the  appellee  plead  in  abatewi^r,^^  ,„j  ^     . 
-.-*r    to  «Hc   felon>»  i»»ai  the  .ppellaot  qUght  to  move  the  court  for  judgmei^  ••»li,a  ;u     ?®/  '*'***<* 
But  in  .»»«  p«tkiiU»  cafe,  th«>ie»  btU*  .cccptea  b,  th«  pUiauff,  it  wm  l»eld  j^  "  ^**^^^^^^^^^^ 


5<^.    129.     And  now  I  am   in  the  (hVrd  place  to  confider 
vrha^  faults  of  this  kind  afc    amendable,  which  without   fuch 
atncndmcot  would  abate  the  writ.     It  is  to  be  obfcrvcd,  that 
^pp^als    arc  exprcfsly  excepted  out  of  8  Hen.  6.  c.  12.  which 
%%  the  principal  ftatute  of  amendments :  Alfo  it  feems  {q)  to  be  C9)V\d  s 
flrcocrally  taken  for  granted,  that  nO  criminal  profccution  what-    s«.    *  "   ^^^* 
tucvcr  is   within  any  other  ftatuie  of  amendments,  or  any  of  $^„,i*'"**»t 
%be  ftatutes  of  jeofails  J  frorfi  whence  it  follows  that  no  d^fedl  t^   *  **^ 
It  aP^ci^^^^'^  '^  ^^  appeal)  but  fuch  only  as^  is  amendable  by 

<t  3  the 


4  H.  a.  iC 

B.   4nicBil.  6s. 
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I'<;9H.9.  i«.  the  common  law.  And  ihercrnre  it  fetms 
I  BdIS.  «4i.  opinion,  that  no  faire  (a)  Latin  in  a  writ  or  t 
omiiSon  of  a  word,  (b)  nor  even  of  a  leu 
defefl  or  variance  {a)  from  the  proper  )e 
amended,  becaufe  no  fuch  fault  a  amendibl 
law,  without  the  confent  (t)  of  (he  pattie; 
anions  wherein  the  king  (^)  is  a  pirty.  Ii 
J'  i9-  generally  holden  in  feme  books,  (g)  That  ft 
g'_  ■  are  amendable  where  the  curfiior  varies  fror 
«^.  in  the  names  or  (h)  addition*  of  the  pjnies, 
ters  which  he  muft  take  from  his  inftrufl 
g'^  f»id  in  fuch  bootci  in  relation  to  (his  man 
16.  tended  of  fuch  writs  only  as  are  within  t 
flatules  of  amendments,  and  therefore  canm 
peals ;  yet  it  (eem«  that  a  mifprifion  in  the 
by  the  common  law,  as  well  in  an  appeal 
lion,  before  it  is  entered  on  the  record  ; 
'$-.iatj  411.  *''*  Y^"('}  hook  of  y  Hen.  4..  c.  27.  is 
leMtt  fiS.  whidi  a  miftake  in  the  declaration  in  laying 
loitM  jS,  57'  proper  vij'ne,  was  fuffcred  to  be  amended. 
iu^a't"  ^^^^'  '''^  count  is  entered  on  the  record,  a 
ep.  JO.  the  writ,  if  a  mere  irifpriGon,  nay  be  a 

'J  F-  '^"''  *••  feemed  to  be  agreed  in  an  appeal  of  death 
i)  MUh.  7  BnudM,  (k)  wherein  the  word  murdrum  i 
»i)»  record  was  adjudged  to  be  amendable  by  t 

the  bill  on  the  file. 

As  to  the  fifth  j,eneral  point*  viz.  Wh 

l)  5.  t*.  1],    ^"  <'f  an  appeal.     Having  already  in  the  I 

4,  *5,  3.6.       chapter  endeavoured  to  fliew  what  may  be 

appeal  of  mayhem,  and  i.itcnding  in  the  la 

to  confider  the  learning  relating  to   plea 

profecutiont  in  general,  I  (hall  in  this   p 

nature  of  pleas  in  bar  of  appeals  of  fcloi 

mj  iui  B.  I.     '^^  '^"  puipofe  having  preraifed  that,  by 

at.  r,  ].        St  this  day,  no  ipccial  pica  in  juftificati 

be  admitted  in  an  appeal  of  death,  but  c1 

the  general  iflite  is  to  be  pleaded; 

I  flialj  confider,— Firft,  What  pleas  v 
appeal  of  felony  by  fhewing  that  the  [ 
right  to  bring  it. — Secondly,  Whether 
■  former  appeal  of  this  kind  will  be  a  ^ 
Thirdly,  Whether  a  drrcontinuance. — 
-  abaienieni  of  a  former  appeal. — Fifthl; 

of  an  appeal  of  this  kind  againA  one  p 
any  fubfequeni  appeal  againll  any  oiht 
the  fitft.— Sixthly,  Whtre  a  releafe  w 
appeal  of  this  kind.— Seventhly,  AVbei 
3 
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baired  **  ^  ^*"^**  appclkc,  and  continue  his  fuit  againft 
rcft,-rig\»%*  AVhcibcrany,  and  which  of  thcfeplca»» 
confiftcoi  w\<kk  the  general  ifllie. 

Sr5.  ijo^     As  to  the  firft  particular,  viz.  What  pleas 

bcgoodbara  of  fuch  an  appeal  by  fliewtng  that  the  plai 

had  nc»«r  *^y  right  to  bring  it  i  it  fecros  to  be  a  good  ger*^ 

(a)  rulci  That  any  plea  of  this  kind  is  good  which  (he^s    t 

the  plain**^  wants  any  of  thofe  requifites  which  the  law  ms 

ncceflify  to  intitle  him  to  the  appeal.     And  therefore    lark 

jjppcal  of  death  by  a  woman  it  i«  a  good  plea  that  (b)  (he 

never  lawfully  married  to  the  deceafed  \  ox  (c)  that  Ihe  hatK 

continued  a  widow  fince  his  death,  but  hath  taken  anochd 

hofband,    Alfo  in  an  appeal  of  death  by  one  as  heir,   ir    is   aa 

--^  plea,  that  A.  B,  at  the  time  (d)  of  the  writ  was  and    £klH 

is  heir  of  the  deceafed  5  or  (e)  that  one  of  the  defendants 

the  wife  of  the  deceafed,  and  made  a  defendant  by  covirm 

enclttde  her  from  her  appeal ;  or  that  the  plaintiff  is  a  bafts 
(f)  and  not  legitimate.    And  where  one  brings  an  appeal    m,s 
brother  lad  heir,  it  is  a  good  plea,  that  he  is  nQt(g)  brother 
and  heir  as  by  his  writ  and  declaration  he  hath  fuppofed,  or  C^^ 
^t  be  hath  an  elder  brother  by  the  fame  father  and  motla^^ 
ftill  alive;  or  where  one  brings  an  appeal  as  coufin  and  Yidr^ 
vH.  brother  of  A.  B.  father  of  the  deceafed,  it  is  a  good  ple^sa^ 
That  he  is  not  couda  {i)  and  heir,  w%*  brother  of  A.  S* 
father  of  the  deceafed,  &c.  as  by  his  writ  and  declaratioa  Im 
baib  fuppofed.    Alfo  {k}  it  is  a  good  plea  in  any  appeal  o 
death,  that  the  plaintiff  halh  flipt  his  tine  in  not  bringing  cbo 
appeal  within  the  year  and  day  after  the  death  of  the  porfoaa 
fuppofed  to  have  been  killed.     Alfo  it  is  a  good  (I)  plea  in  an 
appeal  of  robbery.  That  the  plaintiff  is  a  villein  to  the  de^ 
fendant.     And  it  is  a  good  (m)  plea  in  an  appeal  of  rape  by  m 
inan   and  a  woman,  that  the  plaintiffs  were  never  lawfully 
married.    And  (n}  it  is  a  good  plea  in  bar  of  any  appeal  of 
felony.  That  the  plaintiff  is  an  ideot,  or  that  be  was  bora 
cieaf  and  dumb,    Alfo  it  is  faid  by  Sir  William  Staundford, 
(9J  that  it  is  a  good  plea  in  bar  of  any  fuch  appeal,  That  tbe 
plaintiff  is  attainted  of  treafon  or  felony  ;  however  {p)  it  feems 
that  fqch  attainder  is  no  perpetual  bar,  but  only  during  tha 
iioie  it  continues  in  force. 
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jtinu  i.  w.  •»  .««iiis  lu  Qc  a  general  fettled  rule,   1  nac^ »  mruxtw  -  ™ 
of  any  aaion.  whatfocvcf  is  a  bar  of  all  others  of  the  like  ot  *  •  ' 
iaferior  nature.    Alfo  it  feetps  to  be  ceruin.  That  a  noiO^iiie 
oa  a  bill  if)  of  appeal,  whether  commenced  ia  the  court  »f  j^j  3^ 
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k*niEVb«wli,-or,befqf«  j«fiic«fuJof  pat 
the  (heiifFCj^^  and.cowvim*,  (tr  anonfui 
on  a  writ  of  appeal,  U  a  bar  of  all  othci 
kind  :  becaufe  nft  foch  bill  or  declai.-tli< 
uolefs  frf^  the  appelUnt  have  foft  appcti 
and  it  feemc  (o  be  agreed  by  all  the  b 
after  fkich  an  appearance  it  peremptory 
gfiierally  in  fomc  booki,  (t)  Thit  a  no 
is  a  petempcary  bar  to  the  a'ppcllant,  w 
muA  alTo  have  declared.  From  whenc 
liencral  reafon  of  the  thing,  it  miy  ' 
That  if  it  any  way  appear  on  record  t' 
was  nonfuited  iri  a  foroler  appeal,  did  a£ 
fecute  fuch  appeal,  as  by  paying  (f)  of 
fliall  be  barred  in  any  other  apptal  of  i 
feems  (g)  that  the  hare  taking  out  of 
caufing  it  to  be  delivered  of  record  to 
full  upon  it,  is  no  bar  of  ■  fccond  appe 
appear  of  record,  but  that  it  mi^ht  be  di 
no  wi  hilanding  fomc  boikj  (b)  feem  t 
any  nonfoit  in  appeal  i)  peremptory,  ye 
me^faie  fettfd  (i)  at  this  day,  that  lu 
after  ^n  appearance  in  proper  peifon  of 


Se^.  131.  At  to  the  iMrd  particuU 
continuance  of  1  former  appeal  of  (his 
of  another ;  it  is  holden  (i)  by  the  re 
of  16  £dw.  4.  That  a  difconti nuance 
any  other,  becaufe  the  life  of  the  af 
jeopardy  by  the  firfi  appeal  {  hut  this  1 
that  the  abatement  of  an  appeal  where 
he  a  bir  of  another  ;  for  by  an  appea 
appellee  ia  a>  much  put  in  jeopard' 
difcontinued  )  and  yef  it  fcema  10  b' 
fuch  an  abatement  of  an  appeal  car 
another,  at  (hall  be  more  fully  -flie 
Korean!  find  it  any  where  adjudg< 
ance  of  one  appeal  it  a  bar  of  anoihe 
^/}  r  BdI*.  ifi.  in  Bradtcf  (/J  and  Bank's  cafe,  the 
c^jac.  U3,  charged  upon  a  difcontinuance.  Bu 
10  have  been,  not  that  the  difcantin 
bar  to  any  other  appeal,  but  becau 
palled,  and  confequenily  there  cou 
and  the  appellee  had  alfo  been 
iadiSment,  and  had  hit  clergy,  a' 
be  proceeded  againft  at  the  fuic  of  tt 
ing  the  opinion  afore- mentioned  to 
UBoance  of  one  appeal  Oiall  b«  a  go 
|t  it  to  be  iQicaded  of  fuch  4  dtfcor 


(l)i(E.4.  ". 
s.  p.  ct'ss'"  ' 
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aft^T  t^«  ip?«''T'^^<^  erf'  the  appellant,  tor  the  rctfens  giirevm 
In  fhcpt^^^^^  CefWoii,  in  rehtion  to  a  ttonfuit. 

Si^.ny   As  to  tho  fourth  particular,  vm.    Whether  ai:m 
abatemcft^  ^  *  fojBWc  appeal  of  this  kind  will  be  a  good  bar 
nf  anoiher/ttiocma  clear,  that  if  an  appeal  by  a  wife  abate    h,^ 
let  i^^^i  *^*«^  huibaod,  or  an  appeal  by  an  heir  abate     by 
KU  death,  Aete  can  be  00  (a)  other  appeal.     But  the  reaC  — 
hl^i  i^'^^  ^^^  fo  rouch  to  depend  on  the  abatement,  as     ca 
fi"  inairi>g«  in  ihe  firft  cafe,  and  the  death  in  Uie  ieco 

TL*  bav«  abated  a  fubfequent  appe-l,   whether  any  had    ht 
b  o«g**«  before  or  not.    Yet  I  find    it  holdcn   generally 


?^c  W  o^  *e  old  books,  that  an   appeal  once  detcrip 
ranoat  revive  •,  and  in  {d)  others,  that   where  an  appeal 
mavh€».  which  in  this  refpea  feems  not  to  differ  fro©  otfocr  j 

have  a.  ocw  one,  by  which  it  feems  to  be  implied,  that  if  ii 
abated  by  bi>  default  he  cannot  have  a  new  one;  and  zHia 
noioflon  fccmt  alfo  to  be  confirmed  by  fome  other  (*)  old 
^k,,  but  it  is  denied  (/)  by  others.  However  1  take  it  co 
be  fettled  (1)  at  this  day,  where  there  continues  to  be  a  plain- 
tiff, not  diiabicd  to  profecute,  he  Ihall  not  be  barred  in  a  fe^ 
cond  appeal  by  an  abatement  of  the  fir  ft. 

S>/?.  134-     As  to  the  fifth  particular,  vh.    Where   tho 
bringing  of  an  appeal  of  this  kind,  againft  one  pcrfon  will  be  ai 
bar    of   any  fubfcqucnt  appeal  againft  any  other  perfon  nor 
named  in  the  firft;  it  is  faid,  (*)  that  anciently  one  might  have 
had  two  appeals  for  the  fame  faS,  one  againft  the  principal 
the  other  againft  the  acceffary.     And  even  at  this  day,   if  one 
be  robbed  of  the  fame  goods,  at  feveral  times,  or  receive  dif- 
ferent (0  maims,  whether  at  the  fame  or  at  feveral  times;  or 
a  woman  be  ravifhed  more  than  once,  whether  by  the  fame 
or  by  different  pcrfons,  it  feems  clear  that  feveral   appeals   lie 
for  each  diftina  ofience.     But  it  feems  to  be  generally   (k) 
agreed  at  this  day,  that  after  one  hath  brought  an  appeal  of 
felony  againft  one  perfon,  who  is  thereon  attainted  and  hanged; 
he  may  be  barred  by  it  in  any  fubfequent  appeal,  for  the  very 
fame  crime,  againft  any  other  perfon  not  named  in  the  firft  ; 
whether  fuch  fubfcqucnt  appeal^  againft  the  perfon  fo  omitjcd 
in  the  firft,  be  brought  againft  him  a»  principal,  or  acceflirjr 
//)  before  the  faft,  or  even  as  acceffary  after  the  fafi,    unlefs 
Where  he  happens  to  be  fo  acceffary  after  the  firft  appeal  was 
commenced  ;   in  which  cafe  it  is  certain  that  be  is  liable  to 
fuch  fecond  (w)  appeal,  becaufe  it  was  impoffibic  to   charge 
him  in  the  firft.     I3ut  otherwifc  after  an  attainder  had  on   the 
firft  appeal,  the  law  feems  tod i tallow  the  bringing  of  a  fecond  ; 
for  this  reafoD,  that  where  an  appellant  has  fo  far  had  his  re- 
venge 
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Tfitga  in  fiiM  *|>pe*l»  he  fluU  not  be  ii 
oran.>iher,  wtucb  bta  ownlachct  only 
(')itEl.].fo,  it  feemi  to  be  ( tf )  clear,  that  if  One  bii 
s6  Affiit  4t.  againA  aDQtbe^  who  ia  «itltcr  K^itiec 
rco*i4*4»  *'*^  finally  dilcharged  byMyolber  m 
(*)«;  Ed.  J.  ifi.'  emptofily  bar  any  oth^i  ip^al  ig^inft 
f.  Cm.  104.        lant  for  (he  fimc  faft,  the  appellant 

ifs.  whatfoeveri  pefhaps  f«r  this  reafon,  e 

■^  '''5'  ^''  .  I"***  brought  an  ill  greuntM  aition  ( 
47Aflut7.  jij  *avc  fo  far  made  default  in  the  ( 
adion,  ai  (o  be  for  evrr  barred  from  b 
tile  TtHne  defenilanti  Ihalt  not  be  iboiig 
tb«f  agsirrft  any  other  perfon  whailoevt 
litiied  wkh  the  reafon  which  fotne  of 
why  all  the  ilcfendanis  mwft  be  namei 
is  thin,  that  the  llatutc  of  Ma|na  Cba 
provided,  •*  That  none  QiM  he  impr 
**  sf  a  woman,  tot  the  death  of  any 
**  baiK)}"  fpeakt  only  of  appeal  in  (he 
whence  it  is  find  to  be  oolleAed,  thai 
be  named  in  one  appeal,  fiut  by 
this  colledion  is  made,  I  (to  not  find 
ty  appeals  brought  by  ih«  fame  womai 
mil  fo  many,  are  not  as  much  within 
Qf  the  Amitt  as  one  appeal.  And  w1 
the  bringing  of  a  fccond  apjKal  again 
is  clear  that  in  fame  cafes  it  does,  it  n 

*^*"«!.'  ^''*"  '***'  ^^  """y  **  *'''  '"^'"8  "  againft  o 
?,)  sVibeprt.  (he  fiifl  ii  abated,  and  th«re  flill  com 
udcMltaiM.  difablcd  toprofccutc,  (0  4nd  in  fofrn 
appellant  be  oot  bajred  fay  the  abate 
from  bringing  a  fecoad  ^eainft  thofe 
Bt{i,  and  weie  legally  difchar^ed  fro 
hatred  hy  U|  at  |o  thole  wbo  were  1 

(rtWit.f.  joo,        Sfff^   ijj,     Ai  to  the  fixth  pattic 

tJrVi  i»«.  iSj,    ^*'=  *'"  '"^1'  ti°^^  ^"  <*f  ■"  appea 
cltac,  Thai  a xi;lfafc  of  all  ntjinpcr 
(f)  criminal,  or  of  all  gtAions 

cooccf ning  PUas  of  the   Crow 

jo't.         '■       or  of  all  {i)  demands,  will  be  a  goo 

i^Ea.  4.'7ir''  ^•''  f"^**  •"  *(***'•  beeaiifc  that  an  i 

9  H.  4, 1.  (af.  lee  is  to  have  judgment  of  t^ath,  is 

'tni't:  fonitU  and  not  propeily  called    an 

i.P.'crusV  fecais  t^}  clcaj-.  That  whatfoever  th« 

9i.nimiFy  leo,  be,  ^  f^aU   yoc  .w^fHy  difcbarzc    t 
»*«  41'  **• 
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niit  ^^<^^^^  ^^^  cofnoMtpccd ;  for  if  it  k«  ftbh^elit  16  tH« 
picilf  i'  *^^  ^*^^y  difcharge  k  as  lo  th«  fnilof  ihc  plain  ^ 
tiff,  ^  aftfc  judgment  gtfcn  for  Aich  difchir^^e,  he  fliaH  l>« 
jjx^gocd  onti^e  ap^teal  at  thr  king's  fuit,  as  Ihall  be  flievirrm 
nw,r«  at^aitf^a  the  chapter  of  indidoiems*  Alfo  it  is  (*»)  r^^c  r  o 
crruiOf  '^^^^  ^^  »«l«ifc  tball  difchafgc  a-  pcrfon  iiuintcd^  ^^J^h^i^. 
iritbott^  «be  kinj*a  pardoo* 

S^(?.  iJ^'  .-^8  to  the  feventb  particular*  t;/a.    Where  tti^  ^^^  j^^ 

jpnelUnt  ^^y  be  barred  as  to  one  appellee,  and  continue  his  »■   Ed."^.7^' 

fuU  again^  the  reft ;  it  (3)  fccms,  that  if  he  be  barred  bj  r^^  ^  R.  3  9. 

leafc  &^'^"»  ^^  retraxit  enteied  aa  to  one,  or  bjr  being  vaxm*--  mo^***^'  '"• 

quilbcd  m  battle  by  one,  yet  he  may  continue  his  fiiic  agairmft  r^)  C,  Eii».  460U 

the  reft«  becauCe  he  is  to  have  a  feveral  execiiiion  againft  ever  jr  ^TH,  >ao. 

one  of  Aero.    Yet  in  an  appeal  againft  divers,  whether  th«^  ^  '^•/'  *7- 

plead  the  fame  or  fcvcral  iOmcs,  it  hath  bees  adjudged,   (^^y  »  li. "Vr!  ,« 

that  a  nonfuit  againft  one,  at  the  trial  of  ahy  one  of  the  iT—  '  '«».  139.  ^'* 


fucs,  is  *  oonfuit  as  to  all,  of  which  thia  fecma  to  be  the  beifc     £    dfr  T** 
reafon,  Tbat  (</j  fuch  a  nonfuit  operatea  in  nature  aa  a  re*     mo.  ^'  '^"^ 
leafe  of  the  vKhole,    But  whether  (/)  the  difcontiouance  pfmn      ^^^  ^p^*  >lo. 
appeal,  as  to  one  appellee,  fliall  have  the  like  conftrudioii  ^m     £^^  ^^****  7  «•  «• 
to  all,  may  dcrerve  to  be  confideied.  3<»  V%ai««  ,6. 

39  ^^-  a*  I- 

Sd^.  137*.  As  to  the  eighth  particular*  v/ss.     Whether  C/^  s   i.eon.  t^i. 
any,  a»d  which  of  the  pleas  above  mentioned   are  coniiftene    5^*?'''   ^'^'' *Vi 


by  one  aa  hois,  plead  that  ihe  appellant  is  a  baftard,  [h)  or  ^T'^  -  ^-  •» 
that  he  bath  an  eider  brother  of  the  whole  blood  alive,  or  in   (O  «*  ^*-  ♦•^•* 
(i)  aoj!   appeal  rf  death,  plead  that  the  perfon  fiippefed  to  C^^^  m^\  ^.U- 
have  been  killed,  was  dead  above  a  year  before  the  purcbafe  1*  k**-  -4-39»4^ 
ofthcmrif,  or  that  (i)  the  appcBani  had  formerly  brought  an  lt«i»«i  -♦^»S<iS»" 
appeal  for  the  faa^iia  againft  another  perfon,  who  was  there-  ^^ 


00  attainted  and  hanged,  or  generally  (/)  any  other  plea  not  K<eiil  :»  »».  »*fL» 
amounting  So  an  implied  coafefion  of  the  f»a,  aa  a  releafe,  r->  **  ^^-  ^'^  ^ 
&c.    wliciiicr  it  be  irial  by  matter  (w)  of  record,  or  by  pais  j  *^^  ^  ^ 

and  wbelhei  It  (n)  deny  that  the  appellant  had  ever  any  right  9  h'  il   =»• 
to  the  appeal,  or  adant  that  be  once  had  a  right;  but  fliew  |5  «-  «-    .^  ^ • 
that  he  IS  n^  barred :   he  may,  together  with  ftch  plea  in  l^^;^:  ^  •   . 
bar,  pW^d  ^fo  not  gudty  to  the  felony.     And  if  fuch  plea  be  ,4,  ^s.  *^ 

triable  ^ "the eommon  law,  unlefathe  appellant  r^ply  both  to  ^»    7-    s-      ^' 
that,   and  aMb  to  the  plea  of  not  guilty,  he  difcontinues  the  IVh*^^'    ^i'^ 
appeal  J  but.(tf)  if  it  be  not  triable  by  the  common  law,  the  (,)%2.  ^Mm.^    tdj, 
defendant  needs  only  to  reply  to  it,  and  not  to  the  felony,  till  3  i-co«     ^ 
after   fuch  pica  has  been  tiled.      But  it  is  holden  in  many  ^/^iX  I9  . 
books  Cp)  ot  good  authority,  That  a  man  Ihall  not  be  ad-  summary 

mitted  '»•;•  ^^_ 
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(a)  Hob.  ijOy 
»7i. 


mltted  to  plead  a  r^eafe,  and  the  general  iflk  %\tO)  W\] 

is   repugnant  at  the  fame  time  to  infill  that  the  crime  i 

leafed,  and  (a)  yet  that  therfc  wis  no  fuch  crime  tomt 

to  be  releafed.     But  I  do  not  find  this  p6im  any  whe 

judged ;  and  as  to  the  argument  above  mentioned,  frci 

repugnancy  of  the  plea  of  a  releafe,  to  the  general  i 

may  be  anfwered.  That  a  man  may  reafonablf  take  a 

•  to  free  himfelf  from   trouble,  from  the  Wp\c\on  o5 

of  Which  he  would  by  no  means  own  himfelf  guilty  i 

^A)iBum.T4T.  appeals  of  death  after  z  pki  of  [h)  outrefolu  m^)\!^\ 

Yciverton  104.    ^^"^  cvcn  after  the  plea  of  (c)  autrffm  convilf  by  conf 

(cj^co.4^       Clergy  thereon  had,   the  gpneralmuc has  been  ttw 

■  Ani*.  6%  yet  fuch  pleas  as  much  imply  a  confeffion  of  the  i 

s.^p^c.%^^^'  P'^^  °^  releafe.     And  in  Smith's  Cafe,  who  was 
aaEd.4  3. ,'40.  high  treafon  in  the  beginning  of  his  late  nriajcfly* 
Sht^w  4'''  the  murder  of  Colonel  Parks,  after  a  plea  of  a  pa 

I'^rlJli^tn^T"  neral    iffbe  was  recei^ed.     However,  I  do  not 

where  holden,  That  the  plea  of  a  releafe  may  nc 
if  the  defendant  think  fit,  without  pleading  t\^e 
Alfo  it  feems  queftionable,  [d)  Whether  any  o\\ 
whether  triable  by  msTttcr  of  record,  or  by  ^aA^ 
be  received  without  pleading  the  general  iffue,  a 
that  in  feme  cafes  it  may ;  (^)  as  where  it  de( 
diflion  of  the  court,  (f)  or  would  be  prejudic'ia 
mt  by  infranchifing  the  plaiiitifF;  as  where 
an  appeal  of  robbery  againft  his  lord,  who  p\< 
in  bar,  in  which  cafe  he  flaall  not  be  coinpe 
guilty,  becaufe  that  would  amount  to  an  \v\\x 
plaintiff;  by  fuppofing  that  the  fad,  if  cotni 
(^Z 14  Ed.  4*  7.  fence  which.it  cannot  do.  unlefs  the  p\a\\v 
^oEd.  J.  15,      jy^  which,  if  he  be  a  villein,  he  cannot  ha^ 

Alfo  it  feems  clear,  That  (g)  tf  any  of  the 
tioned,  except  that  of  a  releafe,  be  fuffere^ 
out  the  general  ifllie,  and  be  found  ag 
they  do  not  conclude  b^m  froo^  pleading  t 
wards ;  and  as  to  the  plea  of  a  Tc\eaCe 
«  pleaded  without  the  genccaHfliie^  and  fov: 

a4j.  ^  ant,  doconcliide  him  at-chiB-^ay   to    ^^ 

>'»nch  385, 386.  afterwards,  may  defervc  .tor  be->coff&dere 

mentioned.  {h)  But  it  feemsr^  HThati 
court  be  idfudged  againft  an  appellee^  Y 
to  plead  either  in  bar,  or-^he  general  1 
demned,  as  fhatl  be  Qitivn^ m^re  at  la;  ; 
murrers, 

$iif,  138.     As  to  the   fixtli.  gene     1 
the  appellant  (hall   rencfer  damages    tf 
appeal^  having  premifed  th^t    by    tb 
ant  may  (/)  lecover  damages    for  k 
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afirainft  ^*»^  «PI*llant  and  his  abettors,  by   a  writ  of  canfpir^cy 
cr  an  aAio«*  o"^^«  cafe,  in  the  nature  of  Ajcb  writ,  as  hath 
hcentnore  fuWy«^cwninbookthefirft,(a)  I  fhall  here  endeavour    (^)  B.  ,.  c.71, 
CO  fljcw  in  what  cafes  and  io.  what  manner  ho  may,*  if  he  chufe    **^*  *.  ajwi  j. 
rather  fo  ^®  P^<^ccd,  recover  fuch  cfemages  by  the  flaruic  o€ 
Wcftff»«'^^^  .^'  ^'   *^'  which    was    nude  for  hU   fpccdier  *    ' 

cmcdy9  *"^  >*^naQcd  aa  foUoweth  : 

^^^.  I39»  ''  ForaCmuch  a«  many  through  malice  mtend-^ 
.  CO  grieve  others,  do  procure  /alt  app^^Ia  to  be  made^ 
'  ^-^Ij^uiicid^*  *"^  oihcr  felonies,  hy  appellors,  having  no— 
thiDft  to  iati5(y  the  king  for  tlieir  falfc  appeal,  nor  to  the  par 
.  ^ppca]c<J  for  their  damages  j"  It  is  ordained,  **  that  when 
II  aOV  beiBg  appealed  of  felony,  furmifed  upon  him,  .dorh  ac- 
t4  auit  hionfelf  in  the  king's  court  in  due  manner,  eirher  at  the 
?jj  of  ^*^^  appellor  or  oi  our  lord  the  king,  the  juflices  be- 
r^|.^  ivbom  the  appeal  (hall  be  heard  and  dttermined,  (hall 
*<   ounifl^  *^^  appellor  by  a  year's  imprifon  men  t;  and  ihe  appellox: 


4< 


Cft 

4ft 


Aiall  fieverthelefs  reiloretotbe  parties  appealed  their  daniages, 
according  to  the  difcretion  of  the  juftices,  having  rcfpe^t  to 
«c  tbe  imprifoi)'^^^  or  arreflment,  that  the  party  appealed  hach 
««  fttfi^i^^^  ^^  reafon  of  fuch  appeals,  and  to  the  infamy  thac 
«<  they  b^ve  incurred  by  the  imprifonment  or  otherwife ;  and 
««  (ball  nevertbelefs  make  a  grievous  fine  unto  the  king« 
««  ^nd    if    paradventure  fuch  appellor  be  not  able  to  recom— > 


4<  any  xnan  is  abettor  through  malice,  he  (ball  be  diftraine 
<<  by  a  judicial  writ  at  the  fuit  of  tbe  party  appealed  ,to  com 
««  before  the  jufticcs.    And  if  he  be  lawfully  convid   of  f%t^ 


before  tbe  juUiccs.  And  if  be  be  lawfully  convtdt  of  fucl^ 
«  malicious  abetment,  be  (halJ  be  puni(hed  by  imprtfoncnera^ 
«  and    reftitutioa  of  damages,  as  before  is  faid  of  the  appel«. 


And  for  the  better  underftandlng  this  ftatute,  I  (hall  endea^ 
deavour  to  ihcw  how  the  fcveral  parts  of  it  have  been  cac^ 
pounded. 

St^*    140.     And  firftj  Whereas  the  words  of  the  preambfe 
^^     <«  Tbat  many  through  malice  procure  falfe  appeals  to  be 
^  roade  by   appellors,  having  nothing,  &c."    And  in  the  puiv. 
view  it    i»     fai<^»,   "  Tjiat  it  (hall  be  inquired   by  whofe  abet- 
♦«   ment*  Vy  malice,  the  appeal  was  commenced,  &c.  And  if  ft 
*t  be  foufid  that  any  man  is. an  abettor,  through  malice,  &c/' 
In  all    which  places  the  malice  is  expref  ly  referred  to  the  pro- 
curof  a  and  abettors  only,  and  in  no  part  of  the  (tatute  to  the 
appcUant,   it   is  holden  by  {b)   fome.   That  wherc-ever  an  ap.  (*)  1  inft.  ,,^ 
pcllce  i«  acquitted  of  an  appeal  of  felony,  he  (hall  recover  da-  vL'JV^'*' 
mages  by  force  of  this  ftatute  againft  the  appellant,  except  only   ai^^Airj^***"^ 
where  he  hath  been  indifled  of  the  fame  felony  before.     And  »^-  «•  83. 

it  . 


Vi 

3 


(tf  )See  the  books 
ciied  under  tbii 
«nd  tbe  reUoikr* 
iV>g  fcdioni. 
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k  aiuft  be  donfeftd^  that  in  tin  [a]  rdporte  tnt  mtles  ^ly 
IttCiAg  to  tUt  matter^  damages  feem  ^nertll^  of  courfe 
have  been  awarded  agpiiift  tbe  ippcllanc,  t>ft  the  latifmi 
the  appellee  to-  all  other  cafet,  wi^oiit  «nj  fiirfing  that 
appeal  waa  tnaKetous.  Yet  it isholden by  {()  ot!im, ' 
the  appellant  i»no  more  within  ihei  intent  of  i^eft&tut^ 
bis  abettors,  unlefs  his  appeal  iras  groOfldd  6n  malice. 
if  k  be  cotifidered,  that  where  ths  ippelUtvt  \%  lo  itnl 
mages  by  force  of  the  flatiae^  hs  is  ^f6,  by  the  exptefs 
of  it^  to  have  a  year's  imprifomnent,  and  to  be  ^ 
ranfooied  to  the  king;  furely  it  cannot  be  knagined 
nidters  of  tbe  (latnte  tncedded  in  any  cafe  to  ex^(c 
to  fevere  a  puniflunent  for  a  hpA  profteuti^n,  whicli 
leafonable  evidence  to  induce  him  to  commence^  1 
may.  not  be  ^efficient  to  iiidece  a  jury  to  conv'if^  x\ 
ant.  Neither  do  I  fee  any  itafon  virhy  the  bringir 
pealagainft  one  who  hath  beenbefore  indt&t&,\>y 
indi<3ment  {d)  of  the  vtty  fame  [i)  crime,  whici 
(/)  not  to  be  within  the  meaning  of  the  ftatoie,  tti 
only  excepted  tafe :  efpcciaily  confidering  that  an 
wherein  the  appdlanc  plaMy  appears  to  proceed 
ble  ground  of  fufpiciony  is  within  the  reaCon  gl 
booka  {g)  for  the  favour  fbewn  to  the  appelVai 
appellee  haa  beeo  tndided  before ;  Ivhich  ts  thii 
pelknt  had  caufe  and  evidence  to  piarfbe  the  ap(i 
peaf s  to  the  court  that  it  wlia  not  ifierely  fouti^ 
And  this  ts  alfo  one  of  the  reafons  gwen  in 
why  the  appellant  is  not  to  render  darhag;e^  >5' 
Ac  Aatute,  where  the  appellee  ill  an  appeal  of 
guilty  of  homicide  fi  iifimlenik  only.  And  ^ 
expreffions  of  the  books  abo^e  nifeiitiidned,  in 
feem  of  courfe  to  be  awarded  againft  the  «ai 
any  inquiry,  whether  his  appeal  were  maWck 
be  anfweredy  That  the  books  fpeak  as  gener 
the  recovery  of  the  damages  againft  the  ab 
feema  {i)  plain  from  the  whole  purport  o 
they  are  not  within  the  purview  of  it,  uii 
were  founded  on  malice.  AiHl  ibme  {^k)  fc< 
far  as  tt>  bold,  that  the  heir  virho  abets  li\a 
an  appeal  for  the  death  of  his  fkcher,  can  \ 
the  flatute,  by  reafon  of  ftich  abetment.  \ 
duty  oblige  him  in  fucfa  a  cafe  to  abet  h 
reafoning,  if  ftridly  examined,  ieetns  tc 
this.  That  io  foch  cafe  the  heir  fliall  pri  \ 
to  have  abetted  the  appellant,  rather  ou 
and  that  therefore  he  (hall  not  be  taken  i 
view  of  the  ftatute,  without  'very  ftronf  i 
lice,    Buc  furely  it  cannot  be    denied. 
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maj  be  notorioui,  that  tn  heir  abets  fttch  an  Appeal,  -  not  crae 

€3f  duty  but  malice i  m  where  he  hrmfelf,    whboot  the  katt 

probable  grouod  of  fufpicion^  is  ibe  firft  fnomoter  -of  the  pro— 
^utioo )  or  where  he  cauies  it  to  be  carried  on  by  violent 
and  tmfaif  ipethod«,  *»ot  for  the  fake' of  jiiftice'foirc  oppref* 
£on^  in  which  cafea  it  feems  harfli  to  fay^  That  he  is  not  a« 
well  within  the  meaning  as  letter  of  the  ftattite* 

Sr/i»  141.  Secondly,  in  the  conftrudion  of  the  words  **  Komi-* 
«*  cidcs  and  other  felonies,*'  in  the  preamWt  wf  the  ftatute,  ie      f^y  ^    ^^^ 
hath  (a)  faecB  adjudged  that  the  ptirview  of  it  extefidsto  a  rape,*     sS^.    *  ^^  *^^* 
which    was  made  a  felony  by  another  (h)  branch  of  the  faiticf     ^'^'^^««»  M4. 
fbtutc  ;  and  it  is  (r)  holdco,  both  by  Coke  and  Sta<undforde,     ^  «"j>.  fte,s9$ 
That  it  in  like  inanner  extends  to  offences  madefeloniea  by  any     <r)'^   inn.  ,84. 
fubfei^uent  ftatute.  *•  **•  C^-    j^s. 

&/?.  142.    Thirdly,  in  the  conftruftton  of  tbefe   wwda,    ^^  «•  *»  c 
<«  When  any  being  appealed  of  felony  ftirmifed  npon    him,    2  in#^.  38*  ' '* 
••  doth  acquit  himfclfxin  the  king's    court  in  dae  manner,    /jt  ^*  ^-    •^  '  , 
**  either  at  the  fuit  of  the  appellor  or  of  our  lord  the  king  5^   ^^^  ^  g^  *^'  '^* 
h  feems  to  bare  been  generally  agreed.  That  no  acquittal  19    s.  t*.    c:r."  ^69, 
within  the  kitemion  of  the  ftatute,  (d)  unlefs  it  be  had  on  an    ^^  -♦•  ^ 
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zppc^f  (either  at  the  futt  of  the  par ty^  or  of  the  king,  af-   ^)  »  /^  ^^^^    ^^ 
ter  a  nonfttit  of  the  party^)  and  be  of  fiich  a  natare  as  (#)    r.  c<*«#v».'  aic. 
finafly  to   bear    ail  other  profecutiens  for  the  fame  felony,    F'*c2iL  "^%   '* 
whether  at  the  fuit  of  the  king,  or  of  the  fame,  or  any  other    48  e j.*-^  .  *^^\  , 
party.    And  therefore  it  feems  clear,  That  no  damages  ftiall    J««  do«e>r /oi. 
be  recovered  on  tfce{/)  abatement  of  an  appeal  nor  on  the    v.corTm^J^^^' 
barc(f)  vonCuit  of  the  appellai^r,  nor  where  the  appellant  ia   s.  p.  c.     :v  a$9« 
barred  either  by   a  (/>)  demurrer,  or  by  a  (i)  plea,  (hewmg    <^>  »7  ^^\    ^3* 
thai  he  is  not  intitlcd  to  the  appeal,  nor  on  any  acquittal  on    s.  p.  c.     m^^^ 
aninfufficient  (i)  original  j  becaufe  in  all   t^efe  cafes  the  ap-   (i)4C«>.  -•^.^ri 
pellce  is  liable  to  another  profecntion  for  the  fame  fetony.  And   ^'^^''  '^'*' 
if  a  perfon  2tppc^^  of  munier,  be  found    guilty  (/)  of  htrnii-   s.  p.  c.  ^«^. 
cide  by  mifad venture,  or  ft  dtfmdend^^  whtth   wiU  be  a  bar  of  (/)  s«  A^fi^^   7^ 
any  other  profecution  for  the  fame  killing  ;    y€t  it  hath  been  l/pf-^^^^. 
rcfolved  that  .he  (ball  not  recover  damages,  not  (m)  only  be-  (m)M\ie^^^2 
caufcit  appeara  that  the  appeal  was  not  gronndlefs,  but  alfo  itfx,  ijg. 
becaufe  the    appellee  is  not  totally  acquitted.   But  it  i»   (»)  ?^co'rl?  «=^  «^»^ 
clear,  that    the    appellee  is  intitled  to  his   damages,  where  Dam.g;,  y^^^  ^* 
be  is  acquitted   on  an  appeal  at  the  fiiit  of  the  kirtg^  after  WF«  Cor.  ^^« 
a  nonfuit    of   the    plaintiff,    where  he    vanqtaiihes  {0)   the 
appellant  in    •    ^^\^  ^1  *5a«le,       Alfo   if  two  be  appealed, 
the  one  as    principal,  and  the  other   as  acceflary,    and  the 
jury  being  charged  on  the  acccffary,   as  well  as  the    prin* 
cipal,  do  acquit  the  principal  $  it  feems  to  be  (^)  agreed,  that  (^)g.  p^^^  ^ 
the  acccffary  ihall  recover  damages,   by  the  intent  of  the  fta-  169. 
tutc,  wiihottt  ao  exprefa  vcpdift  concerning  him,  becaufe  he  is  *  h^'J^* 
impliedly  acquitted   by  the  acquittal  of  the  principal ;    for  it  '* 
is  impoffible  that  there  fliould  be  an  acceffary  where  there  is 
no  principaU     And  this  rcafon  feems  to  hold  as  ftronglv  for  ^be 

damage  , 


i 
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damagett  wberc  the  acceflary  doth  not  appear  on  \\\cu 

acquittal  of  the  principal;  becaufe  *n  fuch ufe  t^c acqo'v 

(a)  33  H.  6. 1.  the  principal  is  as  (a)  much  an  acqoittU  df  the  acccfia 

(*)t  Ina.  3«5-    ^^hcre  he  doib  appear.     But  it  is  holdtn  [h)  \>)  Svv  \ 

Coke,  that  fuch  an  accefta^y  (hail  not  recover  d'lmatei J 

DO  jury  can   be   returned  to  aiTefs  thctv\\  ani  "^t  > 

(OS.  P.  C.I  68.  Staundford  (c)  fee  ma  to  be  of  opinion,  that  luch  tn  J 

rrf/vuie  fiT***  {hall  not  recover  damages   unlcfi  he  be  cx^ieW^  aw 
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verdiS,  after  the  acquittal  of  the  principal.  Yetwt 
the  juftices  themfelves  may  not,  in  t  cafe  o(  \\\U 
they  think  fit,  aflefs  the  damages^  without  any  jur 
aflefs  them  by  an  inqueft  of  office,  may  dcfecvt  v 
fidered.  Mo  it  feems  to  be  to  Vitik  purpote  \o 
a3ual  acquittal  of  a  perfon,  where  it  appears  by  t 
of  another,  that  he  could  not  be  guWty.  HoNve* 
clear,  That  a  perfon  appealed  as  acceiTary  to  tw 
ft)  ft  Tnft.  2'^S*  (hal)  not  (/}  recover  damages  by  theic^n\lU\  o^ 
?^  '*?i-        because  for  what  appears  he  mieht  be  acceflary 

F.  Cor.  4ei*      .   ^r  •  •         //>«»«!  «  t  % 

(/;s.P.c.i75,  Neither  {/)  tball  nt  recover  damages  ^Nh^te  u< 
3)H.6.i.         by  the  death  of  the  principal,  before  his  attain 

doih  not  appear  that  he  might  have  been  %u\\\y 
Si^.    143.     It  feems  at  this  day,  that   if  a 
pearing  upon  erroneous  procefs  to' a  good  a^^e; 
he  (hall  recover  damages  by  the  intent  of  the 
caufe  fuch  an  acquittal  is  a  good  bar  of  any  k 
for  the  fame  felony,  and  the  lif«  of  tYie  ap 
ganger  by  (he  {g)  appeal.     But  there  were  f 
aions,  1  hat  the  appellee  in  fuck  a.  c^l^  ^o> 
magesa  becaufe  his  life  was  not  in  danger 
trial,  for  that  be  might  have  taken  adM^tvt'a 
the  procefs :  But  granting  it  to  be  a  good 
fendant  (hall  not  recover   damages  whiex^ 
danger  at  the  lime  of  the  trial*   which    ^ 
firmed  by  any  authority^  befides  the  ycat-X 
2.  it  may  be  anfwered.  That    in  the   cafe 
fendant's  life  is  in  danger  at  the  time   of 
error  in  the  procefs  is  falved    \>y    \i*is     a 
(hewn  more  at  large  in  the  chapter  conct 
Se^.  144.     If  a  perfon  who  VvaB.   Xak\L< 
thei  benefit  of  clergy,  waive   Aich  releaf 
and  put  hunfelf  on  his  trial    aa<i    V^^  ^^ 
^hat  he  (hall  recover  his    dsinr\ag«s^    ? 
jedtion  th2t  the  taking  fucti    rel^^C^ 
ieem  to  carry  with  them  an  icxi plied   # 
&^.   145.     Where- ever    any     perC 
an  appeal. carried  on' at  the  Aiit  of   the 
(OS.  P.C  «^.  hi»  damages,  (/)  bt  (ball  have:   jvadgn 
,     .  pfocc(i  to  brinj  io  tlif  party    to    un 
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miTbenotorious,  that  »n  heir  abets  fttch  an  flppe«l,-mff  obc 
af  duiir  but  malice ;  M  where  be  iiiinfetf,  wtthoat  the  tcatt 
Ifobible  grouad  of  fuTplcion,  is  tbe  flrft  pfomoter  of  the  pro- 
f'Cuiion  {  or  where  he  cau4e>  it  to  W  carried  on  hy  vioteitt 
inJaaFair  nethods,  not  for  the  ftke' of  jitfticvbtH  opfKef- 
ficn,  in  nhkh  ales  it  feemt  hatlh  te  fa^^  Ttnt  he  is  not  at 
udl  within  lite  meaning  as  letter  of  the  Aatilte. 

Si!t.  141.  Secondly,  in  the  conAruiSioR  of  the  wOfd»  *•  homi- 
"tite  wid  other  felonies,"  in  the  preimbte  mf  the  ftaiuie,  it  («)  r.  Cot.  «7t, 
Ub  [a)  been  adjudged  that  tbe  purview  of  it  extenik-lo  a  tape,    ii^- 
•■■ha  wai  made  a  Monj  by  another  (b)  branch  of  the  Ikititf  (l^^f'kf^ 
K^iute  i  and  it  is  {<)  bolden,  both   by  Coke  and  Stxundforde,   u.  "''      '^'* 
Thsi  It  in  like  maniKr  cxtt ndi  to  ofFences  madefdoniei  by  any  (0  *  '■>'-  3^ 
'-i-'toetit  ftalote.  '■  ''•  ^*  'S** 

Stil.  142.    Thirdly,   in  the  roflltruAton  of  thcfe  wonts,  {j)S.Pc,  tij. 
"  Whto  any  being  appealed  of  feUMiy  fiirotifed  wpon   him,   »in«.jS  j. 
"  ilcth  acquit  himfclfia   the   king's    cotirt  ta   dae  maimer,   ',*  s,'p,*c*i«fc 
'  (iilier  a  tbe  fuit  of  the  appellor  or  of  our  lord  the  king;"  \fj*c>>.ij. 
:  ii»nuio  hare  been  generally  agreed.  That  no  acquittal  is  ^ J*-  ^-  i^g* 
'-hin  the  intention  of  the  ftatute,   {d)  unlefs  it  be  had  on  an   vj^  't  n.  r  t 
ppnl,  (either  it  the   fuk  of  the  paity^  or  <^tbe  king,  zf-  {[)iIuA.  ji'j.* 
V  1  omfiiit  of  the  party,]  and  be  of  fitcb   a  mtwre  as  (#)  1*'^"°'^:  V' 
■:iily  to  bear   all   other  proTccuttena  for  the  fame  felony,  {"^cn.  loi! '' 
I  xiha  at  the  fuit  oF  the  king,  or  of  the  fame,  or  any  other  4S  Ed.  3.  n.  , 
jrty.    And  therefore  it  fcems  clear,  That   no  damagea  ft»ll  [1*^  ^ti""'",'* 
eiecorered  on  tbe  [/)  abatement  of  an  appeal  nor  on   the  p.cor,  li/  '' 
it[;)nonruit  of  inc  appellai^r,  nor  where  the  appellant  iv  s.  p,  c.  169. 
"(td  either  by   a  (b)  demurrer,  or  by  a  (i)  plea,  (hewing  ''iV*?  *^' 
'»  he  is  not  iniiiled  to  the  appeal,  nor  on  any  acqaittal  on  s.  p.'c^  ha. 
ninfufficiettt  (i)  original  ;  beoaufe   in   all    thefe  cafei  the  ap-  (*]4Ca.45.47. - 

'm  is  liable  to  another  prolecMon  for  the  (ame  felttny.  And  ^-^o^-  4H- 
'ptribn  appc^cd  of  murder,  be  found   goilty  (/)  of  homi-  '.p,c.%o. 
^"  ty  mifadrenturei  or  ft  defewdtimh,  which  toil!  be  a  bar  of  [t »  Afiin  jj. 
Tf  oihef  profecution   for  the  fame  killing  ;    yet  it  hath  been  2'p%'*^' 
i^'ti  that  .he  flwll   not  recover  damages,  not  (m)  only  be-  (m/viit^,^ 
•^ii^ipeari  that  the  appeal   w.is  not  gronndlefs,  but  alfo  1*0.  iji. 
^'jfc  the  appellee  is  not  totally    »c(]uitted.    But  it  is    («)    ^''coM"**!*' 
'•I,  Oat    the    appellee    is    intitletl    to  his   danuges,   where  d'.idijh'/J? 
■  i»  tcquMtcd  on  an  appeal    at   the    fuit  erf  the  king*  after  (»)P.  Cw.  j!. 

■Mnfvit  of  the  plaintiK',  where  he  vanqailhes  {0)  the 
odiaat  in  a  trial  by  baiilc.  Alio  if  two  be  appealed, 
e  Me  at  principal,  and  the  other  as  acceflary,  and  the 
T  bting  charged    on   the  acctlTjry,    as  well  as   the    prin* 

,  do  acquit  tbe  principal ;  it  Icems  to  be  {^)  agreed,  that  (f)8.P.C,iei> 

■'-•-i^try  Iball  recover  damages,    by  ibe  intent  uf  the  fla>   i'?- 

i:  iiOBt  an  exprefd  vcrdi£t  concerning  him,  becaufe  he  ia   '   H^e'i** 
,'ii-i^'  ac<|UTite(J    by  the  acquittsl  of  the  principal;    for  it  *' 
'inpeiSblc  that  there  fliould  be  an  accelfuy  where  there  it 

fnndpal.     And  this  ichfon  fceju;  10  hold  asllronglv  for  the 
damige  , 
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*i  I'ngtotbedircMtittfiof -tlte  }bl)ic«,  icTpefiMn^WtoV 
"  imprironnent,  Stc/'  And  tkii  (onflrufiion  aUo  Iccntt if n 
able  to  thcfulet  of  latv-iiTot^  catEt,  by  which ihccoutiut 
(«)tohavc  a  general  difcFctionary  power,  cmcpt  in loniefp 
cafes,  as  local  (t)  ue{^a{CeSf  Uc.  tiihtr  (0  increaleorabr 
the  datnagcR  found  \ty  an  inqutlioF.olicG}  and  where  a 
which  hath  acquitted  an  appriiee  in^Mrn  afierwanii  dI 
damagr*,'  it  fcetni  in  trfpt- (Et  of  fiicb  inqniiy  to  he  no  moie 
an  inqueft  of  ihc  oSce,  though  it  wctc' ttturotd  10 11 
xwfc. 

Sifl.  148.  Tbirdlr,  That  if  thnebe  Imral  appellee 
all  of  them  acquitted,  ibe  damages  ought  10  be  fcveta^^'j 
feffed  as  to  ever^  one  of  them  ;  and  diis  doubtlefs  it  1^ 
both  to  the  letter  and  meaning  of  the  llatuie,  which ' 
that  in  the  giving  the  damagei,  reFpeiil  Diall  be  had  to 
prifonment  and  infamjr,  and  other  daonge  fnthined  b 
of  the  appeal ;  and  thefe  being  feverat,  and  Tccciving 
Aggravations  from  the  different  circumftancea  of  ihf 
particular  cafe,  it  cannot  but  be  icaJonablei  Tlui  iVk 
be  aflcfled  feveratly  alfo. 

Se£J.  149.  Fourthly,  That  a  monk  or  feme  cat 
appealed  without  the  abbot  or  hulbard,  cannot  ha*( 
for  the  damages  on  their  acquittal,  ^ccaufc  they  ate 
■he  law  to  recover  anydarnagrs  without  the  abbot  c 
and  the  generkl  words  of  a  ftatute  fliall  not  be  <. 
enable  pcrfona  in  a  point,  wherein  the  common  1 
abled  them.  But  the  authority  of  fbi>  optnton,  as 
queflioned  Ij  ^d)  HobaFt ;  neither  do  any  «f  thofe 
to  ^ive  it  greater  weig^hi,  bring  arvy  other  proof  of  i 
in  Fitzherbert'a  abrtdgemenr,  of  a  refolutioo  to  fnc 
theiimeof  Edward^,  as  toihccafeof  a  monk^  ar 
that  the  law  ii  the  fame  in  the  ca(e  ot'a  vife  :  A.^ 
may  be  plauftbly  argued,  that  fincc  the.  irttpriro 
famy  fuflained  by  a  feme  covert,  in  a  maViciou^ 
Jler,  are  far  from  being  leCs  giievoua.  in  tefpcA  o 
and  arc  a  good  (/)  grouni  of  a  writ  of  conCpir: 
mon  law,  brought  by  the  hulband  and  «rife 
wife  miy  lake  any  thing  10  Ihc  benefit  of  Her 
appears  to  the  couH  that  the  appellant  by-  his  c 
any  ikfault  either  in  the  hufband  or  wife,  g 
litle  lo  ihe  damages;  and  fince  no  exprcfs 
given  for  the  hulband,  being  not  a.  party  10  rh- 1 
moll  for  his  advantage,  as  wdl  ax.  ttn^wraf' 
j<idgmeni  be  given:  Jt  may  peibaps  toc  tho  ; 
able!  con(lnidiicfK«f  the  flatuie,  ttt*z  in' tf  ■ 
j^dgmerK^Hould"^  gifaB-forthe  «r4f«ieo'.4«> 
«bi(A'W«*U  aimudi  eniin,  for,tl»e:^b«aefi 
hiMbMHl,  &3-an''eMi<e<aJvdgne«Ht^£ar.flb«c       I 
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Itm  *^«  ^^^^^^  tlicjTt  ^ppetiletf  and  acquirt^ely  they  (halt 
ttni  ^*^j,ii»t  jttdgBWtit  Cor  the  damage  done  to  the  wife,  /ox- 
i»*«^f  *  tbc  v^if*  "^^^  ftiall  fue  execotion)  if  the  hufband  rfi^ 
Wbicn      ,„^o«  it,  atid the  liua>aAd  aldnc  (hall  have  judgittcht  for 

Jtbc  ^V^**^  Ifl  the  coAttruaion  of  the  i^ords,  •«  And  if  per-*- 
^^^^ta#^  cbc  appellor  be  not  able  to  recompence  the  daa— 
*•  ao*«»*  .^  Q^\  be  irt^^red  by  whofc  abetment,  by  fnaJic^^ 
**  '^^^^Ipcsi  ^^  cgmmejnccd,  if  the  party  appealed  deDre  it^ 
«4  tb*'   *Pr     ^^  found  by  the  fame  ioqueft,  that  ai»y  man  is  at>er*» 

^  ^  HrottS«»  ^^^'  ^  ^*^*  **^  diftrairied  by  a  judicial  wrie» 
**  CJOt'  ?**  y-^ii  of  the  party  appealed  to  come  before  thcjuftjce»^ 
%<  ^  "Jf  ^j^g  following  points  have  bctn  holdtn. 
«4  &c*  firft,  That  (a)  the  abettor^  are  in  ho  cafe  lUbl 


^ 
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^       firtt,  1  nac  ^0;  the  abettort  are  in  no  caie  iuoi^       MS.P.Q. 


^^^\  <laitaag«">  where  the  appellant  bimfelf  is  not  liable ^ 
»  "^  %vcr  To  fttftcicnt;  and  this  is  confiroied  by  expcrieiio«=^  **"^'  l'^ 
thottgl*  ^^^ifeft  purport  of  the  ftaiute,  which  by  direAing  tlia^ 
aiwi  *^^^^^y^  be  inquired  of,  whtrc  the  appellant  appears  infiif:^ 
the  ^^^^^^^xJC^gcT  thcdamagca^  plainly  intimates  that  th^iy  ar«  c<^ 
ficfieat  ^  J  ^f  ia  fuch  cafes  Only,  wherein  the  appellant  oi  ta  £t 
be  '*"^^' J-^crcd  thero,  if  he  had  been  able ;  and  agreeably  hei-«_ 
^*^*  n^i*%s  «>  ^^  ^^^^*^'  ^^^  '^^^  ■  '^'^**^  °^  damages  to  tfca^  (^j  ,^^f, 
^*^  "^i  ^t  ^'^*  ditchargc  ihc  abettors^  if  they  can  produce  it.  *  ^^  X 

apP^*^**^  ^  ,.      Sfecondiv,  Thai  (r)  unlefs  the  appellant  be  found      CO » loft* 

^       '^fy  to  be  infuffiwent,  the  abettors  (hA\  not  be  inquire-*  *  ^^•• 

^^  *^Jd  yet  ^l»c  ttatute  doth  not  fxprefsly  dirc^  that  the  jur 
^^  n  *!!!!^i»ir«  oT  the  iiifficicncy  of  the  appellant.  But  it  bci  rt^ 
*  f^^^^ad  fncihod  of  the  law  in  other  cafes  of  the  like  natur^ 
jhe  *^?^^jj  inquiry  by  a  jury,  ie  is  certainly  a  rea(bnable  coo^ 
^  l^iofi  of  the  general  words  rf  the  rtatute  th^t  fuch  inquiry  nn  ay 

'aule  in  ^^^  prefcnt  cafe.  Yct»  whether  the  juft  ices  themfel  v^^ 

^  ^*«o»*  »^  *^y  ^**^"^  ^^'  '^^'^^  ^"^^^  inquiry  without  a  jury,  ;  ^ 
*"*y  l^t  an  inquiry  of  office,  may  deferve  to  be  confidered  fo^ 
^f^^*^^ans  io  the  52  and  147  fcftions  of  this  chapter.  Hov»r^ 
***^/  tlacr«  ^^^'^  ^^  '"^  ^°'»^^  '^^  **^  ^^^  infufficicncy  of  the  ap,^ 
^^^Ig^t  sntjft  appear  by  one  or  the  other  of  thefe  inquiries,  b^^ 
?         i^c  abettors  can  be  inquired  of. 

"5  }/     ^  5^-      '^**'"**y»  'T^"  (^)  '^  »bcttor$  may  traverfc  th^     ^^ 
•     f!»-  ^cidmS  the  appellant  to  be  infufficieni,  or  that  they  abciteci      o?  *•  *••  tJ  t^r. 
jury  s  n«       ^^^  ^  j^  ^^^^  ^^^^  ^  ^^  ^^^^  ^  concluded  bv      »*  Coi?^-  ^l 

^'™*.«aitcr    «^baifo«^cr^  found  to  his  prejudice  in  an  adion,   i^  *  '•»«•  ^^V^* 

*^.^  be   is  no  way  privy.    Alfo  it  is  holdfen  by  (/)  Sraund^  S*!*'  ^^ 

T  ^  l^hat  if  a  J^V  on  the  acquitul  of  one  defendant  find  that  C*')  s '^fi?**  9»' 
wl^e^pcre  «*<^  abetton,  yet  they  may  afterwards  on  the  acquittal  *     •  ^*  »70t 

w!^^^  defendant  fiad  diat  there  were  tfcettors,  becaur^ 

^J^^  •»  **•*"  *^*  ^^  fi**  wq*«^  **"  '^''**^  one  who  is  fto^ 
^\^2Z7»iMt^  9mA  b«  no  rtmedy  againft  it.     But  the  contrarv 
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becaufe  it  had  been  found  on  the  acqujtraf  'of  an 
vcrc  no  abettors ;  but  this  cafe,  if  thoroughly  t 
repugnant  to  itfelf ;,  for  the  jury  were  percnrcte 
acquittal  to  tax  the  damages,  which  yet'  are  TaiJ 
taxed  before  J  but  to  what  purpofe  fliduld  this 
it  were  iirft  found  that  the  appellant  was  AlflBcie 
there  were  abettors,  which  could  hot  but  contn 
ing;  as  alfo  the  fecontt  taxation  of  the  damages 
it  were  wholly  the  fame  with  the  firft. 

Se^.  153.  Fourthly,  That  (a)  if  the  appellant 
£cient  to  render  paft  of  the  damage's,  and  not  th< 
ment  ihall  be  given  againft  the  abettors  for  Che  vO 
for  part  againft  them,  and  for  the  other  pare  a^ai 
lant;  for  that  thefe  words  of  the  ftatute,  **  If  per 
'<  appellor  be  not  able  to  recompknce  the  damag 
undetftood  of  all  the  damages. 

Corooe  119*        B,^App.  74. 

Se^.  1 54.  Fifthly,  That  (*)  the  apprflec  after 
may  fue  for  the  damages  by  attorney, 

Se^.  155.  Sixthly,  That  {c)  though  the  ftatL 
give  only  judicial  proccfs  for  the  recovery  of  i! 
againft  the  abettors,  yet  the  appellee  may,  if  he  thi' 
out  an  original  writ  of  abetment,  grounded  on  the 
therein  count  to  greater  damages  than  were  found  b\ 
which  in  refpe6^  of  fuch  finding,  b^ing  but  in  natu^ 
queft  of  office,  (hall  not  conclude  the  appellee. 

Se^.  156*  Seventhly,  Tha^  (^J  if  the  appellee  c 
to  proceed  for  the  recovery  of  his  damages  by  judici 
than  by  original ;  it  is  fafeft  for  him  to  make  ufe  of 
which  is  given  by  theexpreG  words. of  the  ftatute;  } 
a  note  (/)  of  an  old  cafe,  wherein  a  tfrwe/hcias  was  (i 
ed ;  but  it  is  (/)  qucftionable,  whether  this  be  juihi 
ftatute  or  not. 

5//7.  157.  Eighthly,  That  (g)  it  is  time  enough  /! 
peilee  to  Ihcw  the  time  and  place  of  the  abermc/ir,  | 
abettors  appear  upon  fuch  prorefs;  and  by  fuch  fh 
fupplies  the  omtAon  of  the  jury  in  not  finding  a/7j 
place,  on  their  inquiry  of  theabctmejir,  &c.  | 

£#^«  158.  Ninthly,  That  (h)  the  |K>nfutt  of  m  \ 
either  in  an  original  writ,  or  procefs  againft  the  ibcttors,  | 
before  or  after  appearanee,  is  no  bar  of  a  fecond  writ  or 

S^SI.  159.  .  As  to  th?  feventh  genef^pl  point,  tiz.  Wl 
.appellant  is  to  be  fined;  there  can  l^^.Oo  doubt  hut fi) 
theexprefs  words  of  the  above  expoUnde()(htuC«<>f  ^\ 
ftcr  2.  c.  18.  ^Wherever  the  appellant,  o(  his  abettors, 
the  purport  thereof  to  render  damages  to  an  appclte  ^ 
alfo  to  be  fined  to  the  kif>g,  ajujd  im^ifoiitd  for  a  year. 


Ch,l4.  OF    A  PPRO  V  EK. 

it  fttoitctevfrom  the  general  purport  of  Ibc  {a)  books^  That  an 

appc)l:int  appearing  to  have  brought  an  jU-groundcd  appeal^ 

wbetber  of  Wony  or  (h)  mayhem,  (hall  be  fined,  in  maiijr 

cafes  wherein  be  is  not  liable  to  render  damages  by  the  ftatuce 

above  cnemioned;  as  where  he  is  (0  nonfuii,  cither  againft  all^ 

or  part  (d)  of  the  appellees  only,  whether  after,  or,  as  Ibme  f  ^) 

have  bold^n,  before  appearance,  or   where  the  writ  abates 

ihrou^  the  (/)  default  of  the  appellant  in  wilfully  fuing  by 

{g)  wrong  name,  or  a  (A)  vitious  writ,  &c.  and  even  a /r- 

rwerf,  (i)  filing  an  appeal  known  by  her  to  be  groundlcfs, 

for  thi  death  of  a  hufcand  whom  (he  knows  to  be  aitve,  mall 

fined.     But  it  is  certain  that  where  a  writ  abates  by  the 

[i)  of  God,  or  for  any  other  caufc,  no  way  jmpuuble  to  %Hi 

appellant^  he  fliaU  neither  be  fined  nor  imerced,     Alfo  it  i: 

ccruin,«^at  an  infant  is  in  oo  cafe  to  be  fined  for  a  falfe  appeal 

but  ibme  (i)  have  holden  that  he  may  be  amerced,  whichi   i 

contradtdled  by  others,  who  fay,  {m)  That  ao  infant  can  in  t%i 

cafe  be  amerced. 

(i)  F,  Bo<f  6f »•    </)  B.  Fiaa./or  cpnuippt  37.    41  Affise  14.    («)  Co.  Lit,  9  ^. 
Vide  I  Dan».  Abr.  46a,  463. 
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CHAPTER    THE    TWENTY-FOURTH, 
OF     APPROVE   R. 


HAVING  gone  tbrongh  *e  feireral  kinds  of  apf«als 
Innocent  perfonsf,  I  am  now  in  the  fecond  place  to  con«. 
iider  the  nature  of  an  appeal  by  an  oiFender,  confelfitig  himl^lF 
to  be  guilty,  who  is  commonly  called  a  Prover  or  (n)  Approver 
in  Ert'^ltfh,  OTprtbafor  in  Latin  ;  becaufe  he  mnft  at  bis  peril 
provk-'fata  appeal  in  every  pointy  iind  for  fo- doing  is  pardoned 
of  c<>ut&. 

Aiitl'for  the  better  underftanditvg  the  nature  of  fuch  appeal, 

I  (hall  examine  the  following  particalars«>-«-Firft,  When  a  mait 

may  be  fftid  to  become  an  approver  .--^Secondly,  Who  may   be 

adnikt^d  to  be  approvers,  and  who  not.**-*Thirdly«  In  what 

cafea  -^Fourthly,  Of  "what  offences.— -Fifthly,  Againft  what 

offenders  —Sixthly,  Before  what  juftices — Seventhly,    How 

they  a^re  to  be  ordered  and  demeaned,  both  before  and  after  the 

apfcal^— Eighthly,  What  proccfs  is  to  be  awarded  againft  the 

appellees. — Ninthly,  Xn  what  manner  the  court  is  to  proceed 

i4>90,  and  after  the  trial.— -Tentbly,  How  the  approver  is  to  be 

^cwardpd  for  oukiisg  good  his  appeal* 

U  3  Stif. 
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494  OF     A  PP  R   O  V 

*SiM»  2.     As  to  th€  jirft  ptnnt»  vrx.    W 
f^;Soffl.  iflt.    become  an  approver.     It  fccms  (^>  agreed, 
2  Hale  ta7.iz9.  propsrly  an  approver^  when  beings  indited  ^ 
Coiw/^^^^    before  competent  judges,  a|id   in  prifoo  Tot 
^^     ^*        pable  of  beinftan  approver,  he  ^nnftffcs  cti^ 
fworn  to  rcycal  all  the  ireafoos  ai»d  felooles  I 
before  a  ^oroner  enters  his  appeal  agaipft  alJ 
^ith  him  in  the  crisie  in  the  indhfirn^nt   ^~ 
Che  appeal  within  the  reaiow 


i 


ummarj  19  »• 


fe)  J  Inft.  I29, 
Sun|AV|r  191  • 
S.  P^  C.  146. 
B.  Cor.  91.  911. 
F.cor.  1 1 2*  117* 

l«7.  S«7-  443- 
If    Affise   47* 


Si^*  2«  Ai  lothe  (ec»nd  potnf,.«7/^.  WJic 
to  be  approvers,  and  who: not;  I  IhaU  observe 
a  peer  of  the  realnn  cannoi  be  an  approver. 

Se^.  4*     Secondly^  (c)  neither  the  perfon  2 
ib|i,  or  felony,  not  even  one  outlawed  in  ^  pci 
fomt  (4)  fay,  can  be  an  approver,  be^ratife  by 
outlawry^  he  is  out  of  the  law^.aind  ^  accu/arioi: 
fuch  credit,  as  to  p^t  any  perfon  upon  his  triaJ. 

17  Affile  4*      (d)  B.  App.  57^     ^tp.  t,  tj.  f.  ^a.      13 

Ce)  3  inft.  1^9.       SeSl.  5.     Thirdly.  That  (/Jl  an  idcQt,  or  perfon 
s.  p,  c.  147.      dumb^  or  any  ope  that  is  non  c&mp^s  s^c  the  rime, 

fup?c!*»t.'?.*3a,  ^"d^r^^^c  ^g^  <>f  difcretiop,  cannot  be  ^  zpprovd 

fuch  perfon  ought  to  be  admitted  to  take  the  oat 
coroner,  without  which  there  can  be  no  approve/771 

/7;iP.C.T47.       Sc£i.  6.     Fourthly,  That  it  is  holdcn  both  by 

^5;  l«m?i«?*  ^^^^^*  U)  ^^^^y  *"^  (^)  "*'^»  ^^^^  "^  woman  nc 
s  Haie«  2j3;  '    be  an  approver ;  but  it  is  obfervaUe  tkat  the  opinions 

forde  apd  Coke  feem  chiefly  to  be  groynded  on  this  . 
that  the  appellee  may  have  fuch  like  e:|ceptJons  a 
x>rovrer5,  as  (he  defendant  m.ay  have  an  appeal  b/oi 
liiwful  perfoni  and  therefore  may  except  th^/i  the  a 
within  age,  gr  a  woman,  ^o.  becaufe  fuch  perfons  czi 
battle  >  b^t  it  being  fectJed  at  this  daji  that  tbcfe  are 
exceptions  to  an  appeal  brought  by  a  lawful  perfon. 
/ySeft.|o<|f.  tc^"  ^0^9  fqlly  (bewn  in  the  precedent  ('/^  cb^;;/er, 

to  be  jviAly  queftipnable,  whether  they  are  now  to  be  i 
as  go^d  exceptions  to  an  appeal,  by  an  approver.  X 
CO  S^m.  t9t.  pnay  be  added«  that  io  the  oplnipo  of (ij  Half,  cooirary  to 
?/7s  V^^'^'"'  r/J  Siauodforde  and  (m)  Coke^  aman  above  the  age  of  I 
(mj2Jna!]tl[  OT  tnaim.cd^  inay  bo  an  approver,  though  he  qqnot 
vjoe  Cowp.336'  battle  i  from  whence  it  foIIo>ys  clearlys  that  in  the  judgni 
Mrs.  Rudd't  llg\€,  there  i*  ^o  nfce^ty  that  ai\  approver  ftoii/d  he  a 
"  *'  wage  Rattle.  / 

r»;s.p.c.i4T.  ^^^'  7-  Fift^^lyt  That  it  fccms  to  be(jr)agrw/,  T 
^umoary  192.  perfon  in  holy  orders  caini^ot  be  an  approver,  becaufe  it 
3  ioA.  J39,        ,y|^^  ^j,3^j  ^Q  member  of  the  clergy  ca^  fu^  ap/  a/ww/  iri;; 

ever,  in  a  matter  or  ca^ife  of  death. 


^^^ 


i.*i^^ 
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Ch.i|.        OR  VAPPRO.V  BFi  4^ 

8ifi.  8.   As  to  the  thin!  poiof,  viz.  In  what  cafes  otit  ma^pr 

lie  admined  lo  to  tn  approver ;  I  ftwll  obferve,~FKft.^  That  oc:>  ^^^  ^  ^^^ 

(*)  oot  ihall  be  admitted  to  be  an  approver,  cill  he  hath  ooi:^—  2*3,.  ^4,.   ^ 
Mfcd  -the  crime  chargedagai  nft  him  in  bi$  tndiameiil. 

£n9. 9.  SccQudif,  That  ic  w  halden  (i^)  in  foii«  books,  th a^  ^^^  j  inft.  i,^, 

lie  tbartariv  oace  fleaded  not  guiky^  cannot  be  an  approvci-^  s  **S^'*i?'^  '93« 

fcot^baii  hetoifedi  bccawfc  he  is  fouod  falfc,  and  hk  confer-  j=-l  Cor  JJ*' 

fion  «oiitMdi&  Iks  fomw  pJea ;  yet  the  contrary  hereunto  i«  m  »   :Ed^. ,. ;,. 

holdco  by {0  others,  and  id)  Staundfiwdc  admits  tnat  tbc  cot&r t:  'f"\  \4y. 

of  grace,  may  admit  fuck  pcrfoas  to  be  approvers,  and  this  is  ^3  ,  »    E<iw'Vio* 

laucli  as  cafl  be  contended  for  in  any  othrr  ode ;  for  it  fccni*  <^^  XJ***  *  "  ^  3- 

agreed,  Tbtt  the  court  is  not  bound  of  right,  to  adnik  any  per*  r^J^^  i^^li^ 

foil  wha tfocvcr  to  be  ao  approver.  &  »  «»  .»»a^  '^^ 

Se^.  10.  ThWly,That  it  is  (/)  agreed.  That  any  one  i»,  ^^^  ,^  „  6  ^ 

Jiacd  of  trcafon  or  felony  may  be  an  approver,  but  that  unleft  3  j^WT  »aV     * 

(he  crinjc  with  which  a  perfon  is  charged,  amount  either    to  ^*  ^^  «^«  j.  if. 

fdoay  Of  ircafon,  he  cacaot  be  an  approver.  ^  ^'^c^^^^'^ttw. 

&^.  II.     Fourthly,  That  it  is  alfo  (g)  agreed.  That   no  ^^^  ^   x«/».t.9. 

oerfon  accufcd  of  treafon  or  felony,  can  be  an  approver,  unlefs  ^um  n^^ay  i9j, 

f^c  be  aaually  indiScd  for  it;  becaufe  his  confcflion  amounts  »  "■'^^*'- 

m  to  a  conviflion  until  he  be  indiaed,  and  confcquently  puts  pj  c^.^o.ie  t^iW 

k  not  in  the  power  of  the  court  to  give  judgment  againft  him,  feen&A   ^oaumj. 
when  his  appeal  fliaU  be  rejcaed  or  falfificd,  as  every  approve- 

'"&y."f2'  '  Fifthly,  That  it  feems  alfo  to  fce  generally  (*)  ^^ii'*^^-^'.*^ 
agreed,  Tkat  if  a  perfon  indiflcd  be  alfo  appealed  of  the  fame  tc-  Si,m*»  ma-y   j  9  j. 
Iwir,  he  can  no  lonpr  be  an  approver  5  tbc  rcafon  whereof  feems  |  h«  i^   -» :»». 
to  be,  that  though  the  Kng  may  in  his  difcrction,  by  admitting  ,^^-    —    -■♦^* 
a  perfon  to  be  an  approver,  refpite  the  judgment  and  exccuuon  /ij  ^  M^£^2^  .  3. 
of  one  proiccated  by  indiamcnt,  which  is  his  own  fuit,  yet  he  a».^ 
cannot  delay  thcai  in  an  appeal,  which  is  the  fuit  of  the  party ;  g^  co'r^^-'^^^y 
and  a  fortiori  tiierefore  it  follows,  That  (f )  if  a  perfon  be  ap*  f.  Co       '  ' 

pealed  oiily9  »"<*  ^^  indided,  he  cannot  be  an  approver.  JpAi 

5^^-  13-      Si)?thly,  That  notwithftanding  the  appeal  of  in 
approver  may  i"  ^oine  roipeas  be  looked  upon^as  the  fuit  of  the 
king,  and  equivalent  to  an  indiament,  yet  the  appcHee  {k)  of  {^^^^•■^-  't* 
an  approver  cannot  become  an  approver  himjfelf,  not  only  be-  a  Hiie  ai'S?* 
caufc  it  wouM  faifify  the  appeal  erf  the  fir  ft  approver,  in  fup*  n  h.  4.  ^.  3^ 
pofing  that  he  had  omitted  fome  of  his  partners,  but  alfo  be-  f«enu  conc«-<.j^^ 
caufc  it  would  caufc  an  infinite  delay ;  for  the  appellee  of  fuch 
an  appro¥er  might  as  well  become  aa  approver  U  others,  and 
io  oo«  \ 

SeS.  14*     As  to  the  fourth  point,  viz.  Of  what  ofFcncce  a  (^^J*^^-  '^^^ 
t^rlba  way  hi  admitted  to  approve  another.*    It  fccms  (J)  summ»"T^ 

3  loft.  uf.  ISO,    a  Inft-  «»9.     Fi^^^l*   3»7.      V 

U  4  agreed, 


} 
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(•)  F.  Cor.  uf  • 
ftXT* 

It  H.4..  93. 

10  Idiv.  4. 14; 

B  Corone  1 54. 
(t)  IT.  Or.^aS. 

Suifintirf  ^94* 
C©wp«r  J55. 

F.  Cor.  57.38  y. 
^«;F.Cor.437, 
(/>?,  Oor.  ts6. 

/^F.Air44«- 
F.  Got.  4I& 

S.  P.  C.  154. 

£fk)  S»F.C.445. 

I  £4y-  4-  «^ 

?WCor«i5> 
#;,su».  194. 

kP.C.l45« 

F.  Gor«  f  33. 

f /;  B.  Cor.  49. 
31  H.  6.  34. 
SummaV|  1^5. 
^*;iEaw  3,i5. 
t  Aflixe  t.  ' 
9.  P.  C.  145- 

f  i»;  F.  Co.  46. 

('tfJS.P.C.Hs. 

(>;3Tof^.  130. 
S.  P.  C.  143. 
Summarj  194^ 

S.  P.C.  143; 

Sfuumtrj  194. 
%  Hole  »ep, 
F.  Aftttit  446. 

(»)  Sum.  104. 

ftHitest9.  coo. 
£#^4lAft.T95, 
Bomikisry  162. 
ft  Hile  51.219. 
^•^  Svm.  T94, 
310^.130.' 
S,  P.  C.  14',. 
fgj%m,  i94« 
;».P.C.  144. 

W9H*4.I. 
aH»4. 19. 

10  Coke  7,6. 
o.  App.  iS.     > 
sumipa^  19^ 
i  H)fe  X19. 

Ca:;^P.C.l44« 


tgm^i  That  Horomi  oiii.ftpprfn«i  toodMc  oi 
b\it  the  very  crime  eontaiofcd  4o<thislki^idii] 
ihaitbe  ctimeit'Apfiroyea^iiiMi'of^a^itrifilc  of 
tiiifc,  oor  f«9<i  df  ^beiiie'«oc»fii^y^i>!.beicffo 
fiftjiiecfuneti>ecW«itt^'inmnii»itijij^ti:^  iv< 
it  fefms  iModiybejigreedy  Tbitt  iAa/ofrtich  at 
limref  it  f  i^)  i^enf ral^  to  dif^pover^il  ibe  tr 
be  kfH>w»i  if  be  tecufe  i|ny  perlbnsi^f  jtmrnr*  c 
from  bis  &w»y  ivketber  in  tbe  (tmp^  or  a  i< 
bi^  aocufiMia|i  vfili  hen  reafo^Ue  ground  t< 
cution  againA  them  fqr  fucb  crimes,  though 
fdf  of  fc^ce  ftifioiesitto  ptu  ihein  qii  t^ir  u 

Se£f»  I  j[.  As  to  the  fifth  point^f;^.  ^gair 
per  fori  may  be  admitted  to  become  an  a^ppr 
clf^r»  Tb}t  %  <na^  tn^y  be  a\n  approver  ; 
wh^tfoey^r  withj^  the  realmj^  whether  ^e  U; 
(prejgn  county,  provided  he  be  pamed  of  t 
he  dwell$«  But  it  is  faid,  That  if  it  appe^ 
confefTionof  tbe^prover,  or  the  return  (/)  o 
teftimony  (k)  of  perfons  of  cieJit  in  the  ecu 
are  no  fuch  perfons  as  fome  of  tbofe  name 
rerum  natura^  or  withia  the  {m)  realm,  0/  e 
county,  whereof  they  are  named  in  the  ap| 
ihail  be  Ranged,  unlefs.  the  ("a^.  court  in  m^i 
becaufe  his  appeal  in  refpcd  of  j[uib  perfons 
pr  to  no  purpofe. 

&^»  |6»  A%  to  the  fixth  point,  vlx  Befo 
perfon  may  be  admitted  to  be  an  approver, 
fettled  (p)  rule,  I'hat  a  man  may  be  an  ap 
juftice;,  yf^q  have  power  .to  aflign  a  coroner  t 
and  for  this  ccafon  it  feems  io  h^  (q)  agreed, 
an  approver  before  the  juftices  of  tbe  king's  I 
of  gaol-delivery,  and  juftices  in  eyre.  And 
it  is  holden  in  .Sir  Edward  Coke's  third  (r)  ir 
Sir  Matthew  Hale's  (s)  pleas  of  the  crown, 
of  approver.  That  a  man  may  be  an  approi 
of  oyer  and  terminer.  But  the  foundation  of 
to  be  overtbrov^n  by  what  is  faid  by  both 
in  other  pbces,  wherein  it  is  holden  chat  ju 
(erininei:  cannot  aiiign  %  coroner,  becaufe  it  i 
commiiiion : .  And  it*  feetns  to  be^a  {m)  genei 
4>nly  can  receive  the  appeal  of  an  approver 
coroficr  tp  take  i%\  and  therefbee.  it' feems  iq 
oeitfacra  (';ir).fourt«barofi,  f;ior  fyj  jufHces  0 
other  fpecial  (z)  juftices,  caivreceive  fuch  a| 
commiffion  extend.to.it.  Ami  for  the  like  ? 
be  tbe  opinion  of  (aa)  Sir  Edirard  Coke,  ^ 


^"•«^^ 


....I 


18  to  be  oi^od:  »«d  chrsicfefid,  >bofh  (wfcve  aod     '^ 


^^^sr  18  to  be  oidttod:  »«d  cwsicfefid,  >bofh  Mfcve  aod  «^^  k* 
tea^^  ^  ^  "Miiiir  ing  fmnfculars  fcanp  moft  remarbMou^ — •— .       St^n.'  ^*  ^*  i«« 

f^Q^ftf  mcftdwar  felMy  cMfciet'tlM^  jndiamem,  when&^  «-  ^-  ^^U'.S' 

htf  tfPl^^**'^  ^^**  orwMip  iie  puts,  it  tnixxAj  in  the  aifcretio  mtm  sHHi^ 

^ISftC  OQtt^l^'*W  to  give  judgmenf,  ana  award  execaciox^  jb.  Hmi^^l^ 

^^Linft  likn>  ar to  f dpU9  itbon  tiU*  to  fliaU  have  mad^  good  1^  i  s  ^"^  iff* 


'^^^.  ig.    Socaii%4Thae(4r>  whei»vera'P6rf(inu4idinit^^cl     ^^^^m.?^ 

wccot^^  *"  approver,  the  court  (hall  afiign  a  coroner  to  r^^     ^  "J^^c^** 
ccii^c  bi«  appeilf  and  iball  take  an  oath  from  him  to  difcover  ^Zf    ^2  c^nU'^tI 
.  ^^ijafona  and  felonies  that  he  knows.  *«  *rfw.  4.  iq, 

5r<^-  ^  9'    Thifjlly,  That  f ^)  the  court  which  admits  a  man     ^^^  s«w.  t 
j>ecomc  an  approver,  ought  to  limit  him  a  certain  number  of    ak  M^Mm  %%^^ 
days,  «^   ^^^^  ^'*  appeal  in,  during  which  it  i|  holden  by  (^^      *•  Ea^'  '*^* 
r,^c!,  Tliat  he  ifi  to  haye  a  penny  a  day  as  his  wages  from  the     "  c«jrT«*l« 
kin&  >   ^"^  ^)^  (/}  ^^^^^^\  ^^^  ^c  ought  not  to  have  it  till  he    «&  ^fliM  i|. 
f  ^^^dc  good  bis  appeal,  hy  cqnviding  the  appellees.  ^^^  ^-^^^.459^ 

S.P,C.i4S-    B.Cv.34.    uH.  4«93*    r/^»«H.«.  34.       vlSTdtHJle^o, 

5^/?-  -ia.    Fourthly,  That  the  approver  during  all  the  time    rmJ  ««»».  195. 


f*«      C^fm     4';9* 


affigned  him  for  making  his  appeal,  ought  {g)  to  be  at  his  li-  ^ 

berry,  ^n<*  o«*  ^^  P"*«^  5  f^^  (^)  ^^  ^^Y  d*»favQW  an  appeal    ^^j  p-'.  C^r^aiS. 
made  by  durefs  of  imprifonment ;  but  if  he  alledge  that  an  ap-     xtf9*  «S5« 


i>eal   ^^a*  extorted  from  hirp  by  fuch  durefa,  and  fuch  allega*    i*^'?; 

|i^   1ms  found  to  be  falfc,  cither  by  the  examination  of  the      •     ^      -  *#S* 

coroner,   9J.  by  ^^.  in^ucft  qf  ol^cc,  the  approver  (ball  be 

liaogcd. 

£/g;7.  a  I  •    Fifthly,  that  (/)  the  approver  ought  to  make  his  f'O  Sw «••  mj^s^ 


j^pprai  before  the  coroner,  on  every  one  of  the  days  limited  for  ^*  ^^• 

the  maktDg  of  it ;  for  if  he  fait  on  any  one  of  them,  and  the  s.  p.  e! .  _ 

coropcr   record  fuch  fatlu^,  judgment  (hall  be  given  againft  (A}SaaB«  ^^S** 

l,-,^.._-And  fo  (hall  it  be  (i)  alfo,  if  after  he  have  formed  his  |  p*^*^^<^_ 

appeal   before  the  coroner,  he  make  the  Icaft  variation  in  his  cowpe/  ^ 

repeating  it  btforc  thp  court,  and  the  cprpner  record  fuch  Y*^  a6  Afijcc 
j-iatloii. 

S^^  *2«    A?  tqthc  fcvcnth  poipt,  ^z»  What  procefs  is  to 
be  awarded  agaipft  the  apucllecs.     it  fcems  {/)  agreed,  that  the  ^^^^^^^ 
coroner  may  award  pro9cfs  to  the  flwriff,  a^a'mft  any  appellee  s.P.c?a^«-^ 
Jn  the  fame  county,  till  it  come  to  the  exigent;  but  it  iscer-  (»>P.Car-   -^ 

,:aiiiT  <*»^  (w)he  cannot  award  it  to  any  other  officer,  except  the  ^  "Bdhr'^s*  "^-^ 
ibesiff,  nor  to  any  (hcrifF  out  of  hi$  own  county.     And  it  fcen(is  («)Sot>.*  c.  -^i  -^ 
le)  qucftionablfi,  whether  he  be  not  rcftraincd  by  theftatute  of  ^r  4»-4v 
wnt^n^  charta^  c.  17.  to  awani  the  exigent  to  the  (herifFof  his        -        m^*^— 
^wq  cwnty,    Bv|t  it  feems  (0  agreed,  that  the  jqftices  of  the  %]  pTcl  i*^ 

king's  F.  Coioii*  ^^*^ 


1  •'■: 


rtf-if«^- 
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(tf>Stifn«  X96. 
a  Ha)e  37.  231. 
S.  F.  C.  1^ 
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5  l/»ft.  1 3A. 
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VSt4.  4.  g-^. 

^1  H.  &.  3^.35. 
B,  C«r,  31.  49. 
3  Tnft,  130. 
f«  Cof«ne  143. 
7  i4w.  3  II. 
^-f^S  P.C.108. 
^/;  JF^  Cor.  ^U 


fe)4f€a.S.  <6. 
47  E6w.  3.  s» 
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3  I  oft.  1 30. 
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(&)  Son),  SOI. 
B.  Cornne  49, 
SI  H.  6.  35* 

(i)P.  CoroM 
ixft.  3i9« 
F.  A&K  4.11  • 
Sum.  197.  con. 
2i£<}«r,  3*  17. 
B.  Corone  38. 
f,  Corooe  447* 


OF    APPROVE] 

IFrr^'s  bench,  or  jufttces  in  eyre,  mfgiit  by  til 
well  award  procefs  of  outlawry^  ds  any  otb 
apip^llecQ  in  any  county  whatibevrr*— And 
That  juftices  of  gaol-delivery  may  award  proc 
t^  apprehend  and  try  them  by  foice  of  28  E 
called  the  llatute  ^e  apfsllaus  9«bot  whether  1 
power  Aich  juft  ice  to  .award  proceA  of  outla 
county,  may  deferve  to  be  confidered  f  • 

SiH^  23.     As  to  the  eighth  point,  viz.  In 
court  is  to  proceed  upon,  a^id  after  the  trial ; 
Firft,  Thukit  intheeie&ion  [b)  of  tiieappe 
btmfelf  ttpoO'bis  country,  or   to   wage  bati 
prover* 

Se£t,  24.  Secondly,  That  let  there  be  n 
pclJees,  if  they  wage  battle,  the  approver  m« 
all.  But  on  the  contrary,  it  feeius  to  be  gen* 
I'hat  if  a  perfon  appealed  by  feverai  approver 
£use  felony,  yanquiflies  any  ono  of  then),  he  i 
againfi  theoi  all,  and  all  of  tbcm  fliatl  be  c( 
fame  manoer  ^  if  every  one  of  then)  had  be 
quiOicd^  But  if  an  approver  having  appeal* 
fame  crime,  be  vanquilhed  by  one  of  them»  it 
holden,  that  his  appeal  is  flilt  in  force  againd  t 
note  in  (/)  Fitzhcrbert's  Abridgement,  which 
foundation  of  this  opinion,  (eems  j'ather  to  h 
appeal  by  an  innocent  perfon,  than  of  an  appeal 
ill  relation  to  whom  it  feems  to  be  a  £:eneral 
once  falfified  as  to  any  one  of  the  appellees,  he 
^emned,  as  hath  been  more  fully  (hewn  in  tl 
fedions  of  this  chapter. 

Se£t.  2  q.  Thirdly,  That  if  the  king  pardon 
appellee,  hanging  the  appeal,  the  approvemen 
the  appellee  malfbedircharged.  For  in  the  firft 
don  the  felony  is  extin£^,  and  a  man  can  no 
prover,  than  while  he  is  under  the  guilt  of  th< 
the  approvement  is  made,  and  liable  to  be  coi 
court,  whenever  his  appeal  fhall  be  falfifjedy  I 
fecond  [h)  cafe,  it  cannot  be  doubted  but  that  t 
will  difcharge  the  appellee,  becaufe  an  approv 
the  fuit  of  the  king,  than  of  the  party. 

Scff.  26.  Fourthly,  That  whether  the  appe; 
be  falQfied  by  the  (i)  confeflrion  or  vanquiflimei 
prover,  or  verified  by  the  conviflion  or  vanquift: 
pelfee ;  yet  if  the  offence  be  within  the  benefi 
ther  the  approver  in  the  firft  cafe,  not  the  ap 
cond,  are  excluded  from  i(|  any  inorc  than  in  i\ 
dit^oient*     . 


%llL^^^^ 
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St^.  97.    As  to  the  ninth  point,  w:.  How  the  approver  is  fs)  lom.  197* 
(0  be  lemrdcd  for  makuig  gooid  his  appeal.  It  is  faid,  (a)  Thar  |  ^*'l*'^',, 
if  an  approver  conriftail  the  appellees,  whether  by  battle  or  ^'inft/it^Xi^* 
)'ei6ict^  the  kiDg,  uf  mtrits jujlitia^  ought  to  pardon  him  as  Co  Coti.  19  H.d.ss* 
)m  \\ky  and  alfo  give  him  his  wages  (b)  from  the  time  of  the  f  •  SS^^"*  •• 
appeal  to*  the  time  of  his  convidion.      Kut  (r)   it  leeoify  \^'^^^ 
That  ancicacty  be  Qoght  not  to  be  fu^ered  to  continue  in  the  (0  sip.  c.  14S4 
kingdom. 

And  it  is  recited  by  5  Hen.  4.  c.  2.  **  That  divers  notorious 
fdons,  lor  fafegtiard  of  their  lives,  had  becooie  provors,  to  the 
iotent,  in  the  mean  time,  by  brocage,  and  great  gifts,  to  porfue 
and  have  tbeir  pardons,  ^nd  then  alter  their  deliverance,  ha4 
becomp  mm  notorions  Mens  than  they  were  before,"  and 
thereupon  it  is  en2|£ted, ««  That  if  any  perfon  pray  or  purfue,  Vt4«tlM«afe 
<«  or  caofe  to  be  prayed  or  puirfued  for  any  ^uoh  felon  fo  at-  Margaret  Cun 
S'  taWited  by  his  own  confeflion,  to  have  any  charter  of  par-  JS^^"^,. 
^'  dao,  the  name  of  him  that  purft4es  fuch  charter  be  put  in  O,  B.  1774,^ 
^  the  fame  charter,  niaking  memion  that  the  fame  charter  is 
J*  granted  at  his  inftance.  And  if  he  to  whom  fuch  charter  is 
•'  granted  become  a  felon  again,  the  party  who  purfued  tt^e 
♦♦  charter  M  forfeit  100/.'*  r- /  r 


ClfAPTE'I^    THE    TWENTV-FIFTH* 
OF    INDICTMENT. 

A^^'^'^J^^CTMENT  is  an  accufation,  at  the  fuit  of  the  king,  ^  H.k  issi 
by  the  oaths  of  twelve  men  of  the  fame  county  whereiti 
ne  otr.'ncc  was  committed,  returned  to  inquire  of  all  ofFences 
n  general  m  the  county,  determinable  by  the  court  into  which  ' 

true  "^  ^^"^"^^^  •"^  fi^^>^g  a  hill  brought  before  them  to  be 

anf  biir^"  ^"^^  accufation  Is  found  by  a  grand  jury,  without 

fnrm.i  •  j.^n  6^^  *^^°'^  ^^"l.  and  (d)  aftcrwards  reduced  to  a  WLimb.B.4; 

formed  mdiao^em,  it  is  called  a  PRukNXMfiNT.  «-3- 

DarVii!!*^^'''^  '**'f'*^  ^y  jwror*  wtoraed  to  inquire  of  that 
an  iNgJI^^Tir  ^^  ^  ^^*'''*  *'  indiacd,  it  is  properly  called 

I  IhaH  ,!?V^"*-  ""''^f'^andina  the  nature  of  fuch  proceedings, 
•">»"  conljder  the  following  pJrticuUi* :-,  ' 

fore  ihj?':''*'  ^  VvA  jury  may  find  part  of  a  bUl  brought  bo- 
^'^  hue,  .od  part  fajft. 

?.  Wh  ^  *"  'wliament  be  merely  the  fuit  of  the  king. 
i  '^'^  »W«i  v^  india,blc, 

^.  Where 


■  • 


I 
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A  Keble  80. 
(m)  1  Roll  st< 
}  Bulft.  a 06. 
S  Roll  407  408. 
(k)  %  Ruli  51. 
f/73BttIfl.io6. 
I  Roll  408. 
J  Siderfin  230* 
(d)  L«on.  aS7« 
(r)  YtU.  99. 
1  SidcriSn4l4« 
VideB.  J.  C« 
€4-  f.  40. 
C.  Jdc.  151. 
Con.  I  Siif.  99. 
t/iYelM.  15. 


OF   IiNDIGTMj;! 

4.  Where  r  man  wvf  be  tried  »t  the  1 
capital  oflTencCf  without  aoy  iDdidment* 

5.  Whether  9  man  m^y  [)& aruij^qd or 
an  appeal  is  df  pcndmg  agajnlhim  (or^thc 

6.  Who  may  and  ought  to  be  iodiSorsi 
thej  are  to  be  returned.    . 

7.  Within  what  pUce  tbe  offences ii\q 
8»  What  ought  to  be  tbe  form  of  t 

mept. 

9*  What  ought  to  be  the  form  of  tbe 
.    lo.  Upon  what  proof  It  may  be  fouod. 

II*  In  what  cafes  it  may  be  qua(hed« 
•  la.  .What  may  iio  pleaded  to  it^  and  k 

.  Sfcf*  2«  As.  to  tbefirft  point,  vt%^ 
*mf^  find  pu-t  of  tbe  bill  brought  be{ 
iAk*  it.feeoN  to  be  generally  agreed 
,Sini  hiUa  vtrM^  or  ignpramys,  for  the 
>l«ke  upoa  them. to  find  it  fpecially,  or 
tcue  for  part  only,  aiKi  not  for  the  re 
and  tbe  party  (a)  cannot  be  tried  upc 
dialed  anew.  And  accordingly  it  hath 
grand  jury  indorfe  a  bill  of  ipurder,  ( 
or  biil0  Vita  for  manflaughiery  (c)  ai 
they  indorfe  a  bitl  upon  the  ftatutes  < 
whether  ijla  vtrfio  pr^kita  fuerunt  mat\ 
igwnrMmus  ;  or  if  they  indorfe  an  ind 
and  forcible  dctaiatr*  billa  wrtf  (#)  a 
t^noramus  as  to  tbe  forcible  detain< 
That  if  the  freehold  were  in  J.  S 
J.  S.  then  they  find  billa  vtra^  the  w 


"i 


(1)  Thtt  fole  tehxn  ooly  to  raiei  where  the  |rand  J^ry  take  u 

Jinm  hdi{2m€9t  to  bt  iTvtp  and  pirt  falie^  and  do  not  cither  affin 

caqiiiry  s  But  whtre  there  are  two  diftinf^  comitt,  v'm*  one  for  a 

the  grind  juiy  fio^  a  true  bill  as  to  the  a(r«uU«  ^ifd  iiidorfe  igwKtr* 

the  iaiiitlinciit  as  LOthe  couat  foun:},  }o(t  as  if  there  had  been  o 

.Md  jfipidbuurc.    Cdi»ffr  315.    Th»»  15  Geo.  3.  3.  ^r« 


5^^.  3*  As  to  the  fecond  poii 
snent  be  merely  the  iuit  of  the  V 
tice,  That  it  is  fo  far  cftceaicd  1 
.wboiprofacutcsit  is  a  good  witne 
to  be  agreed,  (;}  That  no  dama 
grieved  upon  an  indli^mcut,  or  ai 

(a)  notwhbftanding  the    ^ins*    ^ 
new  court,  exprefsly  drrtiffV^  That 
snages  by  fuch  a  profeciKioxu      A 
AW  given  to^the  paftf  grieved  by 
drefled,  it  (/)  feeips  that  they  car 

ment  ^rpunded  ofi  (^ch  ftatutc^  . 


(ir>i|t.'Abr. 
•a«o. 
uRiAhr.  €3# 

COcr.  5^»;s'$^» 
<*)C;Ca/.  558. 
Vlde^l.  i.i^.j, 
4.  6,  t.  *• 

atao. 

1  jonef  jSo* 


^*^L 


Cli.»S'        or   INDICTMENT. 

ingtlwirbecxptcftly  givcrt  by  the  ftalure  j'^ut  that  they  du^ 

CO  be  fucd  for  in  an  adibn  on  the  ftatoce,  in  the  nama  ofT^ 

party  grieved.    But  h  feems  {a)  ccnain.  That  the  court     <=^£"      ^^j  tx^^ 

king's  kehcb,  biivitigilWe  king's  privy  feai  for  that  purpofe,  in  ^^^      '^-^7* 

giVelb  ik  pfbTcbitoMhe  third  part  of  the  fine  afiefled  on  a  c 

fninai  profecucion,  for  any  offence  whatfoevcr.    Alfo,  it  is  evn 

day^^  prafiice  bf  that  coart,  to  induce  defendants  to  make  U 

fgCtum  to  profecmorB  for  the  coils  of  the  profecution^  and   a  t<f(> 

for  the  damages  fuftained  by  the  injury  whereof  the  defendants 

are  conviAed,  by  intnnating  an  incliuatioh  on  that  account   to 

Biicigate  the  fine  due  to  the  king. 

Ssff.  4>    As  to  the  third  point,  viz.  What  matters  are  in-     ^, 
disable?  There  can  be  no  doubt,  but  that  all  capital  crimes     S7^b  ^'*' 
whatfoeyer,  and  alfo  all  kinds  of  inferior  crimes  of  a  pubJick  na-    C*^  /«n<?59i.f  Ej 
ture^  as  Vifp^ l&oni,  and  all  other  conceaipts*  all  difturbances  of    ^^-^ ^^^^^^•'••* 
the  peace,  all  ppprcffions,  and  all  other  mifdeoteanora  wbatib-    ^'^f^^tl^^U, 
ever  of  a  pubUck  evil  example  againft  the  common  law,  may  be    ^^^^^^mtt^ 
jodiAed}  but  no  injuries  of  (h)  a  private  nature,  unlefs  cbey    **^'»««7f** 
fomc  way  concern  the  king.    Alfo  it  feems  to  be  a  good  gene-.    *  b^T^^  VeVi. 
xal  grotmd.  That  wherever  the  ftatate  prohibits  a  matter  of    *r<=^^' 
a  puWick  grievapce  to  the  (<)  liberties  and  fecurity  of  a  fubjett^.or    i  '^Z^7%  f7^\ 
coausaods  a  matter  of  publick  {d)  convenience,  as  the  repairi  ng  c^^  ^m,   lal?  55. 
of  the  cooHEion  ftrects  (^a  town^  an  offender  againit  fuch  fta-  ^^^ 
tote  is  puflifhable,  not  only  at  the  fuic  of  the  party  aggrieved,  ^  "f^^i J  7II 
but  al/b  by  way  of  indtdnient  for  his  contempt  of  the  ftatute^  »  crr«»jce  577, 


anlefs  fuch  method  of  proceeding  do  manifeftly  appear  to  be  ex-  ^^ 

eluded  hy  ic  {%).  Yet  if  the  party  offending  have  been  fined  to  she  io  ^JV^XJ/^^! 


king  io  the  adion  brought  by  the  party,  as  it  is  faid  (/)  that  he  ■»    — »  «»cs.  ^. 
may  \tk  cyery  aaion  for  doing  a  thiog  prohibited  by  ftaiute,  it  i?2^'    *  *  7.  «»^ 
feems  queftiooable,  whether  he  may  afterwards  be  indiadd ;  {^j   ^^^J^.'ti. 
becaufe  Chat  would  make  him  liable  to  a  fecond  fine  fbr  the  fame  >  Si<'  •   soq^'sjo. 
offence^        Alfo,  ifaftatutc  extend  only  to   private  (/)  per-  PiJ^r**'^  *^* 
fons,  or  if  it  extend  to  all  perfons  in  general,  hot  chiefly  concern  Strmo  ^^''^^t  * 
difputes  of  a  private  haturc,  as  thofe relating  to  (^)  diftreffes  ^^^^^^^^    «a«r 
made  by  lords  on  their  tenants,  it  is  faid  that  offences  againft  ?e  j  s'i-s^^^"  '•• 
ruch  ftatute  will  hardly  bear  an  indiament  (a J,  •  ^n^.T^^  ^^ 

I  Moder o  54-  ^J'»«'^  «•  ^  »*•  lo  1  Burrow  54  5.     fgj  t  Wod.  7  M«8  •     X  L-rins  %/^i  m^^  ^  ^  1**9. 
moaitsoc.      «  Vent,  104.    «  luft,  ,,r   i-j.    -  Kcble  68-»-  «i»t.    f  j1  Vide  nots  ^,1  i^rJT       ^         ,^Mw^ 


ffDadsos-      a  vent.  104.    a  tuft.  i3r,  tji.    2  Kcble  687.  697.    ( 0  Vide  note  ^3}  infraL     "^ 

(.)  U  •«  o^t  a«  iodifttMe  offtnee  to  fmpede  the  pabliek  intercoorre  by  detiyering  haa^.bi  f  V»      - 
ftreats.  I  Burr.  5 "«— Nor  lo  Uro«r  down  fliin*  into  »  pi*bli«k  w«,  wWch  >cqdenullr  occaHcJ^^    ^ 
Icnal  *'«i^nr.  Jttaofe  190.    Nor  for  killing  •  h«..   Simnge  e/A-N^r  far  ta  •ffcaVSTST'^  * 

llatutr,  •"!^2^'*j*^'  ^*>r^»«  «J»«  Penalty  ii  payable,  arc.  SiVaoge  SiS. ,  nor  for  taia^ 
ftcA,  »  »  »t  "•LI!T*    ■      J'*-  ^«-  J  ««^  *<*  enterioi  a  yard,  ere^ing  «  flicd,  ii»S»«-«rA*'*«/#^ 
koDfe*  or  by  -««^  keeping  .mother  om  of  pdKffion  I?  wacte^d  with  tl^koie  SrVi^^  V 

norjor  eselujing  eomn^nm  by  .ndofing.  C.  Eli..  90. 5  nor  for  /n  attempt  to  /efrpod*  f  !i*7^|,l«i>> 

^*^w*^  t^t  &.MU  •  **  ^*^*  •?■  *  ***^  '*^5. ;  nor  fb#  remrfng  another.  Ld  R.y n,.^  *> 
«ar  foj  bn«i^o»  »  h^wdcWld  laui  a  pariA.    ftriog^  644;    g  Burr.  itf4sr  «  V««,  450.  ^  4e^> 

AKo,  whcre'a  ftatute  makes  a  new  ofience,  which  was  no 

way  pnAiWtcd  by  the  commw  lav/,  aad  appoints  a  particular 

*  *      .  manner 


3bi 


Of    iNDICtM  fe  Kf 


& 


X^Hs 


fthinh^r  of  proGcedtng  againft  the  ofFeiuler,  as-  If 
■)  Boiid*i  Ctfe.  or  adion  of  debt^  or  informationy  &c«.  i^»r>i 
•  3  Geo.  1.  an  indiflmcnc,  it  feema  to  be  (a)  fettled-  at  •  th  »  / 
3Ke1bie^34'^7^^  Hot  maintain  an  ihdiamcnt,  bccaufc  the  rtiirntie 
C.  Jac.  643,  '  methods  of  proceeding  ohly,  feedis  iitiflHedly 
•4j^  indidment.     (^)  Yet  it  bath  been  adjudged,   " 

3 — cm  75.     ^^^^  g.^^  ^  recovery  by  aflion  of  debt^    brll^ 

fortiiation,  or  otherwifc,  it  authorifes  a  prooeeci 
indidnoent.  (r)  Alfo,  where  a  ftacuce  adds  a  fstrt  1 
an  oiFence  prohibited  by  .ihe  coriimon  law^  the 
doubt  but  that  the  offender  may  fiill  be  indi£led,  if  t 
think  fit,  at  the  common  lawb  And  if  the  \ndl£tn 
offence  conclude  centra  forrnnm  ft qtutly  and  canr 
good  as  an  indi£^ment  upon  the  ftatute,  it  feeins    (/i 


4  Modern  144. 
Carthew  a63« 
Palmer  3S8. 
1  Sid.  434. 439. 
6  Modern  86. 
sRoJl.  S47« 
A48.  39S, 
SeflT.  Cafe.  295. 
I4)  Ray.  681. 
991 


MM<i^eTn  iti!  '^^^'c^t  That  it  may  he  maintained  as  an  indi^tm. 
446. 5ox."€34.*  nion  law,  as  will  be  more  fully  (hewn  in  the  folio 
Fit».  47.  65.     this  chapter  (?)• 

Str.  61.679.  . 

S28.  1156.       f^J  Rex  ▼.  Dizoo  Trin*  3  Ceo.  f.     (r)  3  Modern  iiS.      s  SiderHiv 

j{^  Tbe  Norwich  eaie  ad}.  Pafch.  3  Geo.  1.    %  Hale  171.  contra, 

(3)  Where  new  created  ofTcocet  are  only  prohibited  bf  thfe  general  prohibhorjr  cl^ui 
parliaxnem^  an  indidmeilt  ^lU  lie.    6ut  wbtre  there  is  a  prohibitory  particular  claufey   i 
particular  remedies,  there  fwch  particular  remedy  muft  be  purfued.    Lord  Mamfield.      i 
«nd  by  Mr.  Juftice  Denilbn.     wheie  ao  oflfencey  ate  fl>  at  commoo  law,  it  Vb3i6^  mn   t 
of  parliament,  ad  indidment  will  lie  where  there  is  a  fubftaotioe  prohibitory  claufe, 
be  afterwards  a  particular  priv'tjlon  and  a  particular  reonedy  given  )  but  it  is  othcrwife  « 
SI  not  prohibitory,  but  only  ioAi£U  the  forfeiture,  and  I'peciAes  the  remedy.  Ibid  ^^^1 
feemt  to  be  this  ;  where  the  oftcnce  was  puniAable  before  the  ftatute  preferibinf  a  particul 
^ni&isf  it,  then  fuch  particular  remedy  it  cumolative  (Burrow  999*)  and  doct  noc  ta 
former  remedy  {  but  where  the  ftatute  only  ena£ts,  "  That  the  doing  an  aA,  not  puni/Ti 
**  (hall,  for  the  future,  be  pouifliable  in  fuch  and  fuch  a  fartrcu lax  manner,'*  there  It  is 
purfue  fuch  particular  method  ;  and  not  the  common  law  method  of  indigent*     Lord 
%  3uriow  8o|t  634.    Cowper  514.  656. 

As  to  the  fourth  point,  v/is.  Where  a- man  may  be 
tbefuit  of  the  king  for  a  capital  offence  without  an) 
ment;  I  Ihall  endeavour  to  (hew,  Fiiff,  Where  one 
fo  tried  as  having  been   taken  with  the  maniour.     Se 
Where  one  may  be  fo  tried  upon  a  verdid.    Thirdly, 
vpon  an  appeal  not  profecuted.     Fourthly^  Whether  on 
be  fo  tried  ut)Qn  a  (berifi's  return* 


M  Aate  c  15. 
1.  41. 

7  H.  4.  43. 
ao  AlTiae  31. 
1  Edw.  3.  jj. 
S.  P.  C.  28,  2^ 

1^8.   179« 
SUmrr.ary  198. 
iHale  187.  349, 
a  Hale  146..  1 59. 
B.  App.  130. 
I'Alfite  5. 
F.Cor.  156.357* 
(3)     It    it  laid 
a8  Ed.  3*  c.  3, 


Se£f.  5.  As  to  the  firft  pointy  vizt  Where  one  tnaf 
tried  as  having  been  taken  with  the  manmr  (e).  It  is 
That  anciently  if  one  guilty  of  larceny  had  been  fre/bif 
iiied  and  taken  with  the  manioury  and  the^oodsfo  found 
him  had  been  brought  into  the  court  with  hidi,  be  m\g\ 
tiled  immediately  without  any  indi&ment;  and  this  is  (ai 
iiave  been  the  proper  method  of  proceeding  in  fuch  ml 
which  had  the  franchlfe  of  infangtbefei  |)ut  iecoM  to  be  a 
gethcr  obfolete  at  this  day  (3). 

thtia  proceedings  upon  the  «v«««^  asit  wliollf -taklpl  MVi}^:^  »5S1j*i  3* 
ixii  41  £dw*  J.   c.  ^.     Vi^e  %  Halg  I49t 


■ 


3^3 


Cb.t5.        OF    INOICTMENr.       . 

&9, 6i   Am  to  the  fecond  point,  vix.  WBcrc  one  ritajr     o^     Ar)  s^-, 
fa  tfiedupon  a  verdid:  It  is  (a)  fatd*  That  Jn  an  aAios^    c>^    s^HAiejUl^ 
treifiars  In  the  king*s  fa«nch»  ^^  muiiere  eUuSfa  eum  bants  ^^£w-£^       'S'*-         ' 
if  cbe  defendint  be  found  guilty  of  having  carried  away       ch^      f'  ckf'  ^'9^* 
VMMDtn  ind  goods  with  forcc^  and  felofiioufly;    or  (A^   i  ra      st     *"'  ^f'«gar/2fc 
cofiMM)!!  aSioR  of  trcfpafe  in  the  faid  couft,  for  goods  carried       '*  ^^^  5- 
awayy  if  it  be  found  that  the  defendant  fetonioufly  ftole  ^ha^rv^^      ^'i  s''"*"*  ^^* 
be  (hall  be  put  to  aofwer  the  felony  without  any  further  acro^j  CstZ,     s.  p.^c/J^ 
tion  I  for  fuch  a  charge  by  the  oath  of  twelve  men,  on    r  ha  ear     ^*  ianit^  y^ 
inquiry  into  the  merits  of  a  caufe  in  a  court  which  has  '}tMri£^^ 
di^ioo  over  the  crime^  is  e(|ttivalent  to  an  tndidtment,  and  tH^ 
king  being  always  in  judgment  of  law  prefent  in  court«»    iriav* 
take  advantage  of  any  matter  therein  properly  difcJofed   .^t-  hg^ 
benefit*    Bat  fuch  a  veidiA  in  a  court  which  has  (c)  no  juriC^     ^^y  9  p  r 
didiioo  over  criminal  matters,  feems  to  be  of  little  force,    be—     -*^-  i^iid.  ji?** 
caufe  fuch  court  has  nothing  to  do  with  fuch  matters*      And  ae 
/cems,  {i)  That  even  in  the  king's  bench,  if  on  any  >ndi£hneiae     f*o   ,3  Ed 
whatfoever,  except  only  an  inquifition  of  death,  found  before  a     **•  ^^•«oa«  39^*' 
coroner  on  view,  a  perfon  not  mentioned  in  it  be  found   guilty 
of  the  crime  whereof  others  are  indiiSed,  yet  fuch  finding  (hall 
not  /erve  for  an  indidment  againfl  him,  becaufe  it  was  whoJItr 
extrafudicial.     {^)  But  fuch  finding  of  others  guilty,  vrhether    ^^^ 
in  the  king's  bench,  or  other  court  of  criminal  jurifdi£lion,  ^^  e4.  4,  j. 

upon  ao  inquifition  of  death,  found  before  a  coroner  on  view, 
is  i^  greater  force,  becaufe  the  jury  acquitting  the  party  lb  in-    ^ 
^x&eA^  if)  ought  to  inquire  whac  other  pcr^n  did  the  faaj    hr^J^T*'*''  '* 
becaufe  it  appears  by  a  record  of  the  highcft  credk,  that  a 
perfon  is  killed.    (^)  Alfo,  if  a  perfon  be  declared  againft  in  a    <srJ    JB.  i„dtft. 
proper  court,  for  havin^T  been  guilty  of  a  mifdemeanor,  /imul  m^*^rf%«j 
ium  A.  B.  and  C.  and  thereupon  the  jury  find  A.  B.  and  C.  -^«««e  &*• 

guilty  ;  tt  feems  that  fuch  verdi6t  will  ferve  for  an  indi<Saient 
againft  them,  becaufe  it  was  not  wholly  extrajudicial. 


Sia.  7-     As  to  the  third  point,  vtx.  Where  one  may  be  fo    ^s^^J^   ^^*** 
tried  9^n  an  appeal  not  profecuted  ;  the  following  particulars    ^^>  -S.  ^^^C.i^y 
fccm  moft  remarkable.     Firft,  That  an  appeal  by  an  innocent    st^"  * 

perfon,  and  an  appeal  by  an  (h)  approver,  are  equally  favoured 
io  this  rcfpeA. 

^e&.  8.     Secondly,  That  regularly  where  a  perfon  is  indified  W  Su„s« 
and  appealed  of  the  fame  (i)  crime,  and  the  appeal  is  not  profe*  y  "t_^  '^^t  " 
cuicd,  be  (hall  not  (i)  be  arraigned  upon  the  iodidmem,  but  s,*^**^^''*  ^** 


upon  the  appeal.         -  «  •  (i>V  Af ^i^^f» 

4  Bdw.  4.  10.     B.  App.  9a.  149.     S.  P.  C  147,  F.   c7^^^^^^ 

SiQ.  9.     Thirdly,  {/)  That  if  an  appellant  be  nonfuit  in  an  pj  3^  ^  ^ 

appeal  by  writ,  before  he  hath  declared  the  appellee  cannot  be  Summ^^  -.ic^ 

arrai^cd   at  ahe  king's  fuit  on  the  writ  of  appeals  not  only  ®'  Appeal  ^^a]^ 

becaufe  it  G<|Dtaioa  no  ceruinty  of  the^ircumftftAGca  o£  the  faa,  f?  c<»rooe  ,  ^^ 

which  198.  3J7,  ;5e^ 
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Palmer  3S8i 
I  Sid.  434. 439. 
6  Modern  86. 
sRoU.  S47« 

a4<«  398* 
SeflT.  Cafe,  295. 

Vd  Ray.  681. 

^91. 


ihinh^r  of  proceeding  againft  the  offender,  a 
(■)B<md^Cafe.  or  adion  of  debt,  or  inforinationy  &c*  iv 
M.  sGeo.  1.  an  indidmenc,  it  rcemato  be  (a)  feukd  at  thj 
j5^^^",.5|^i7^^  not  maintain  an  indiament,  bctaufc  the  itifei 
c.  Jac.  I43,  '  methods  of  proceeding  ohly,  (eedis  iiti^Hedly 
•^  indidment.     (t)  Yet  it  bath  been  adjudged, 

4  Mod»n  144,    ^"^*  6>ve  a  recovery  by  a£lion  of  debt;   bi 
Gartbcw  A63.     fofftacion,  ot  otherwife,  it  authorifet  d  pro* 

indi(3fnent»  (c)  Alfo,  where  a  ftatute  adds  a 
an  offence  prohibited  by  ..the  coriimon  law^ 
doubt  but  that  the  oiFender  may  fiill  be  indi£ted 
think  fit,  at  the  common  lawi  And  if  the  in* 
offence  conclude  centra  formnm  flatuti^  and 
good  as  an  indi£^ment  upon  the  ftatute,  it  feei 
10  Modern  317.  fettled,  That  it  may  he  maintained  as  an  inc 

la Modern  «>4.  ■  ,..  J  r  n     m.  ^i_ 

446. 50a.  €34.    nion  law,  as  will  be  more  fully  mewn  in  the 
Fit*.  47.  65.     this  chapter  (?)• 

Str.6t.  679.  ^       ^^' 

Sa8.  1156.     ^  {h)  Rea  t.  Dizoo  Triot  3  Ceo.  t.     (c\  3  Modern  iiS.      1  S 

r^  Tbe  Ncrwich  eaie  ad].  Pafcb.  3  Geo.  i.    3  Hale  171.  contra. 

(3)  Where  new  created  ofFencet  are  only  prohibited  by  tbe  general  prohibit! 
pariiaxnenti  an  indiQmedt  ^ill  lie.    6ut  wbere  there  is  a  prohibitory  particular 
particular  rcmidies,  there  fi^ch  particular  remedy  muft  be  purfued*    Lord  Mana 
«nd  by  Mr.  Jaftlce  Denifon.    'Where  an  oflfence,  net  fl>  at  common  law^  ia  n 
of  parliament,  anindiflment  will  lie  where  there  it  a  fubftaotiae  prohibitory 
be  afterwarda  a  particular  prtv'ijhm  and  a  particular  remedy  given  )  bat  it  is  ot 
it  not  prohibitory,  but  only  inftiAa  the  forfeiture,  and  Iperiflei  the  remedy, 
feema  to  be  thitj  where  the  oftcnce  was  paniAable  before  the  ftatute  prefcribing 
^niihiof  it«  then  fuch  particular  remedy  it  cumolative  (Borrow  ^^9*}  and  d< 
lbnn«r  remedy )  but  where  the  ftatute  only  ena£ts,  "  That  rbe  doing  an  afl*  1 
*i  (bally  for  dte  future,  be  ponifliable  in  fuch  and  fuch  a  particulac  manner,**  1 
purfue  fuch  particular  method  ;  and  not  the  oomoioa  law  method  of  indi^mei 
%  3iinow  8o|k  634.    Cowper  514.  656. 

As  to  the  fourth  point,  v/is.  Where  a-itian 
tbe  fuit  of  the  king. for  a  capital  oiFence  witl 
mcnt;  I  Ihall  endeavour  to  (hew,  Fiift,  Wl 
fo  tried  as  having  been  taken  with  the  mani 
Where  one  may  be  fo  tried  upon  a  verdi£^,  1 
UfMMi  an  appeal  not  profecuted.  Fourthly^  Wi 
be  fo  tried  u^qh  a  iberifi''8  return* 


M  Aate  c.  15. 
1.  41. 

7  H,  4,  43. 
a6  A  nice  3*. 
I  Edw.  3.  i3« 
S.  P.  C.  281  ^%M 

14''   >79« 
Stimmary  198. 

iHile  187.349. 

a  Hale  146..  1 59, 

B.  App.  130. 

I  AOee  5. 

F.  Cor.  156.3574 

(3)     It    ii    faid 

a8  Ed,  3*  c.  3, 


Se£!.  5.  As  to  the  firft  pointy  viz*  Where 
tried  as  having  been  taken  with  the  maniour  (< 
That  anciently  if  one  guilty  of  larceny  had  be 
iiiftd  and  taken  with  the  maniour^  and  the  goods 
him  had  been  brought  into  tbe  court  with  hi( 
Uied  immediately  without  any  indi&ment ;  am 
iiave  been  the  proper  inethod  of  proceeding 
which  had  the  franchlfe  of  infangtbefe,  but  fei 
gethcr  obfolete  at  this  day  (3)« 

that  proceeding!  upon  the  «vu««^  ase  wlioHf  Uktfk  Wtf  I 
isii  4i  Idvr*  J*   c.  ^.     Vi^c  x  HaU  I49i 


Cb-*5-  O^     INDlCTMENr.  ^j 

S££i.  6.     Af  l»  the  fiwond  point,  vi%.  WBcrc  one  maj  be  (a)  s*ft».   ^^^ 
fa  tried  upon  a  rerdiia:  It  i«(fl)  faid»  That  jfi   an  aftion  of  ^HOcxg^    ^ 
trefpars  io  the  iang's  henciu  ^  «i//i>r<  Mtuaa  £um  bonis  viri,  sfp^/c,  ^^^  ^s* 
if  cbc  defendant  be  found  guilty  of  having  carried  aivay  rhe  KCoroom  r^' 
wotMmn   and  goods  witH   force^  and  feionfoufljr;    or  (b)  in  a  '^  Yi'^^^  ^^ 
coinoM>iB  a^toQ  of  tncipafr  in  the  faid  court,  for  goods  carried  i*C:>r^e  ^r* 
awa79  if  it  be  found  tbac  the  defendant  feloniouAy  ftole  them,  (S)  Sam.  99^* 
he  ihaU  be  put  toaafvrer  the  feiooy  without  any  further  accufa*  J*  L^a/'lV. 
tion  ;   for  fiich  a  cbarge    by  the  oath  of  twelre  men,  on  their     '  ^ 

inquiry   into  the  merits  of  a  caufe  in  a  court  which  has  jurif- 
dittioa  over  the  crime^   is  cqoivaleDt  roan  indiAment,  arid  the 
king  being  always  io  judgment  of  law  prefent  in  courts  may 
take  advantage  of  any  matter  therein  properly  difdofed  jrhis 
bcsieSt.      Bot  fuch  a  veadiA  in  a  coun  which  has  (r)  no  jurif-  rOS.  P.  c.  94. 
di^on  over  criminal  oaatters,  feeois  to  be  of  litrie  force,  be-  ^*  ^'^^^^  I'* 
caufe  fuch  court  has  nothing  to  do  with  fuch  matters.     And  it 
fcems,  (ii)  That  eren  in  the  king's  bench,  if  on  any  indiAmeat  (<0  t  j  Ed.  4.  j. 
whatfoever,  except  only  an  inqutfition  of  death,  found  before  a  ^*  ^^^^«  39* 
coroner  on  view,  a  perfon  not  mentioned  in  it  be  found  guilty 
of  the  crime  whereof  others  are  indit^ed,  yet  fuch  finding  (halt 
not  ferve  for  an  indi£hnent  againd  him,  becaufe  it  was  wholly 
eatraiudictal.    (e)  But  fuch  finding  of  others  guilty,  whether  {,)  ^^  £4,  ^  ^^ 
in  the   king's  bench,  or  other  court  of  criminal  jurifdi^lion, 
upon  an  inquiGiton  of  death,  found  before  a  coroner  on  view, 
is  of  greater  force,  becaufe  the  jury  acquitting  the  party  fo  m-  #  r)s,o»« 
di£ted,   i/)  ought  to  inquire  what  other  per^n  did  the  fafi  ^  f.  s>^    '* 
becaufe   iC   appears  by  a  record  of  the  hiithcft  credit,  that  a 
perfon  i«  killed.     (^)  Alfo,  if  a  perfon  be  declared  againft  in  a  W  B.  indUL 
proper  court,  for  having  been  guilty  of  a  mifdemeanor,  ^mt4  si  Aiise6», 
turn  A«  B.  ^d  C.  and  thereupon  the  jury  find  A.  B.  and  C. 
guilty  9  »^  fecms  that  fuch  vcrdi£l  will  ferve  for  an  indi^ment 
againft  cheoi,  becaufe  it  was  not  wholly  extrajudicial. 

5^/7.  7-     '^^  to  the  third  point,  viz.  Where  one  may  be  fo  ijo*. 
tried  ufKHi  an  appeal  not  profecuted  ;  the  following  particulars  (^•P-C,a47# 
fccm  moft  J«»^rkablc    Firft,  That  an  appeal  by  an  innocent  Som.  199,  »oa. 
nrrfon.   ^^^  *^  appeal  by  an  (A)  approver,  are  equaUy  favoured  *•  App««i  53, 

la  this  refpca.  B.  Cjrc«a  3. 

Sj/?«  8.    Secondly,  That  regularly  where  a  perfon  is  indified  WSam.  r99« 

and  »pp«»*^jf  *'^!?rJ'^  "'i^'  H  ^  yp?'!.  '1"°*  p"*-  y.^  '.V. 

cutedy  be  lu»>  not  («;  be  arraigned  upoa  the  ladiameittf  but  s.  p.  c.  107. 
„poa  the  app«l.  (>).«-.«.. 

4  B^w.  4,  10.     B.  App.  fu  149.     S.  P.  C  147.  F.  Corov  414» 

^^^.  9*    Thirdly,  (/)  That  if  an  appellant  be  nonfuit  in  an  pjs.  P.  C.  f4f« 
^^^1  \>y  writ,  before  he  hath  declared  the  appetfee  cannot  be  iommtfy  j«9» 

f^^^Sr  it  csfitm  no  ceiuinty  of  the^ircumilaaGei  of  the  faa,  f? IUm  s  i «« 
***^*^  •  which  Iff.  >I7.  >«4. 


i.lt,%f.$». 

t.  s6.  lit. 

OJS.tf.C 
J4>. 

B.  Appctl  $jt 

%j  AIGm  7> 

■  AffiH    (. 

T.CwnMtsfi. 
»»•■  35T. 

S*D.  199,  SOO. 

B.App(a»T. 

f.J  S.  P.  C, 
»4«. 

B.App*al  lit. 
F.  ConM  ]«9> 
B.  Coianc  jj. 
t  H.  J. «. 
^/J8.P.C..4l. 


P.  Cnrau  II. 
M  Sum.  19). 
fcP.C.  147. 
C.  EH(.  4*0. 
F.<>r.2j.jll. 
B.  N.  ■»»•  1. 
».  0<l.|.  4?. 
(US.P.C.H7. 

(i)  brr  i«. 
(I)  a.  p.  c.  Ml. 
r.cwoM  loj. 

I,  A 


„U.  3.  J. 
B.Cana*  ]. 
■6.  49.  7I. 

B.ArH»l  «• 

r/)iiH.«.  ji 

*  -  C.  14». 


WS.P.C.I4T. 
.1  E*.  ,.  17. 

(*)s.p.c.Mr- 

mntmrf  loa. 


*7  "■  3-  S« 

/f;4  "•<■«• 
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which  is  the  proper  (a)  office  of  *be  dec 
but  alfo  bcciufie,  for  what  ippevi  to 
record,  the  writ  might  (6)  have  been  pure 
And  therefore  in  ruchcafe  it  ffaema  «o  be 
of  the  court,  either  (o  difmirs  tbe  ippellcc 
it  Hull  appear  wheiher  there  wiU  be  an 
againft  him.  fiut  if  an  appdlani,  by  wi 
declaration,  or  any  appcllaot  by  bilJ  or  a| 
it  feems,  {/I)  That  regularly  tbe  appellee  1 
the  king's  fuit,  on  the  bill  or  dccllration 
be  at  certain  as  an  indiflment^  aad  cbaoo 
in  perfon. 

S<^.  10.  Fourthly,  That  it  feems  to 
That  whererer  an  appeal  ii  once  well  con 
wards  (b  far  determined,  withoat  afull  acq 
the  fame,  nor  any  (<}  other  plaintiff,  can 
appeal  againfl  the  Cime  appellee,  he  may 
the  hill  or  declaration,  at  the  fuit  of  the 
appellant,  havinz  a  good  title  10  the  app 
(/)  to  the  appellee,  Hanging  the  a&ton,  o 
fuit,  or  ^b)  TttroMt,  or  (i)  drmurs  to  a  i 
tendered  by  the  appellee,  which  demurrer 
him}  or  where  fucb  an  appellant  or  a|^ro< 
appeal  to  be  falfe,  (/)un|ela  Ihey  make  lu 
field,  upon  a  trial  awarded  by  battle; 
amounts  to  a  vanquilhment  of  .the  appellai 
confecjiiently  is  a  full  acquittal  of  the  appcl' 
life  Oiall  not  be  brought  again  into  dinger 
And  this  feems  to  be  the  only  rcafon  why  a( 
ment,  or  a  verdi£l  in  hia  favour,  an  apj 
charged,  as  well  againft  the  fuit  of  the  k 
party.  But  it  feems.  That  in  all  other  c 
appellee,  in  in  appeal  well  commenced, 
Charged  of  the  fuit  of  the  pany,  may  be 
appeal,  at  the  fuit  of  the  king,  whether  1 
merely  owing  to  the  »&  of  the  party,  as 
mentioned,  or  to  the  s£l  of  the  court ;  a 
prover  is  judged  to  be  hanged  before  be  hi 
peal ;  or  (»)  partly  to  theadiof  law,  and  pa 
party  {  as  where  an  appeal  by  a  womau  f 
fifll  hulband,  is  abated  by  her  martyinj;  a  ft 
appellee  is  difcharged  of  an  appeal,  for  1 
made  a  defendant  in  a  former  appeal,  brouj 
pclluit  for  tbe  very  fame  i*6t  i  or  whrthei 
merely  owing  to  the  iSt  of  God ;  ai  (^} 
dies  a  natural  death,  while  the  appeal  is  de| 
indeed  to  be  holden  in  the  year-book  {\ 
general  rule,  ibat  wherever  a  wfit  it  abati 
ecpending  upoo  it  i>  deteniuwd  alTo,  and 
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■tii«    appcBee  cannot  be  arraigned  opqn  it.     But    tothhitmAf 

hc^  ^mfwwitdp  thMt  in  ^  wry  fame  place  it  ia   sillowcd»  th^c 

ftfirer    mr  non&it  ifi  an  appoal,  the  appellee  may  hp  arraigned  at 

f h«    ftflt  of  ibe  king  ;  aod  it  fcems  difficult  to   give  a  rc^fo/i, 

wffi^  a  wrir  is  eor  as  «Riich  determined  upon  a  non/iiit,  as  upoa 

an   mbatement.     To    which  may  be  added»  that  the  poinx  ad- 

jttd^d^  vbidi  ras   tfois.  That  wherf  a.  writ  abates  for  a  mif- 

nsjfiis^i »  the  defendant  Unll  not  be  arraigned  at  (he  (ult  of  the 

king,  frems  plainly  to  go  on  tbisgrou^id.  That  where  a  fuit 

99  ill  commenced,  the  tf^itig  (bail  not  have  a  greater  advantage 

ftotn  fft  than  the  parr 3r  might  have  had^  and  iherefure  the  opi- 

Biii«k>  above  mentioned  «  being  alfo  contradt<^ed  bythebeft(d)  C/>]  ^^*  P*  C.  f^.  ■ 

an^thorities,  fcems  to  be  of  little  weight.  ^ummvy  ,00.'' 

€^a.   II.    Fifthly,   That  wherever  (^)  an  appeal  abates  for  a)  b.  Appeal 
an    iniufficicnfy  of  tHe    writ,  or  is  baued  for  want  of  a  good  p.  Coroae  68.  f * 
t^t^e  in  the  appellant^   or  for  any  other  matter  which  (hews  it  B.  Corone35» 
Waa  ill  cofiHnenced,    che  defendant  fliall  not  be  arraigned  upon  ^tttV' 
It  at  the  fuit  of  the  king,  becaufe  it  never  had  a  good  founda*  p.  Age,  74. 
tn>rr,  and  cannot  give  a  greater  advantage  to  ^hc  king  tlian  to   (0  ^-  ^^'*  '*!• 
the^  party  UimfcU  who   fucd.      And,  therefore,  it  fecms  to  be  f^'^^;/?^! 
agreed.  That  if  an  ap[>eal  be  abated  for  want  of  forio  apparent   a.  Appc.i  53. 
•n  the  wrir,  as  (e)  for  the  omiffion  of  the  word  babeas^  or  for   ("OS^m/  aoo. 
falftr  (^  Laiin»  or  for  any  other  (#)  apparent  defcd ;  or   if  it  s  p/c."i*4s!' 
"be  abated  for  a  defeat  not  apparent  of  itfeU,  but  difcJofcd  by '(/)  ^.\py.\^. 
Che  p*®***.**^?^  <>f  ^be  parties,  as  for  a  (/)  roifnofnier,  or  wrong-  *''^*^^-  **•  '^^^3- 
ful  addition,  or  any  fuch  like  infuficiency ;  or  if  it  be  abated   J.  p.  c.  j^s.  * 
on  account  of  ihc  difability  of  the  appellant ;  as  bjr  the  plea  of  Sttoimtry  *co- 
outla<*rjr(^)  for  febny  or  trefpafs  ;  or  if  it  be  put  without  day   (^^^' "V^'^^* 
upcm  a  pica  of  excomk)untcation  of  the  appellant ;,  or  {0)  if  it  f.  utUgaty  47, 
^  barred  by  %  releafe  made  before  the  commencement  of  the  B.  Appeal  57, 
i^U^  ^y  reafoB  that  the  time  for  bringing  it  was  clapfed  (/J    JJ^Affitt  a6. 
it  wa%  commenced,  or  becaufe  ihe  appellant  appears  to  f,  corene  175. 


Ira^e  never  had  any  right  to  bring  it ;  as  where  in  an  appeal  by  (*) s,  P.C.  j*«. 

^„e  as  wife,  it  is  foand  that  (he  was  (^)  never  lawfully  married  siwi^^^^'co. 

to  ^^  d^^^afedj  or  io  an  appeal  by  one  as  heir  (/)  to  his  father,  vwofnp   f.  to. 

^  found  that  he  hath  an  elder  brother  alive  by  the  fame  father,  }^l^'Xi]f'^J^^ 

^c.   the  appeHce  (hall  ^^^  -qj.  arraigned  upon  the  appeal,  at  the  ^)'%!%,c,i^^^ 

^rt  of  *bc   Icing,  bat  ihaiU  be  wholly  difchargtd  of  it.     But  somirary  200. 

^h^^  ^  appeal  is  put  wiihont  day  on  the  plea  of  {m)  excom-  f;,s*p"c?f  ^«^ 

yi^unication,  the  appellee  (lull  be  mainprifcd  frona  day  to  day  i^  Aflii«25. 

ttU  tbc  plaintiff  be  ahfolvcd.    And  notwithilanding  it  fecms  to  B.  App««168. 

j^  boWen  ^aeralky  i^  fome  {n)  books.  That  where  an  appeal  ^^"^^^l^^l^^^ 

^  abated  for  any  of.  the  io^ufficicncies  above  mentioned,  or  ^:^.  '  ^ 

.^rrcd**  ihe  appellee  fliaU  be  fet  at  large,  and  be  difchargcd,  as  Con.  B,  App.  3  ^^ 

<vreU  agwnft  the  king  a»  the  party  j  yet  [0)  furcly  this  rauft  be  ^jJ^^^p.V.'^i  "" 

s«  Bi-  .4'  «•  3-  3  Affik-  11.  p.  Mtinp.  6.  (»f)  ?•  B<.  3.  t5»  '5*  ^-  ^^*h*' i,i  -^  ^1 
•-1  A(5»«  V.  «T  Affile.  «&  F.  UtUj.  47.  F.  Ccrooe  i».  #«.  Jfi?.  »75'  *«'*  3»**  .  ck.  "^  »^  - 
Zifkhltf^    W  S«mmH»  ^<K,.     Vi4c  S.  ?.  C.  t49.     JJ.  Appeal  67    130.      r.Caiowe  150.     a:^.^^ 

2if,  .   ^"iP"''  5a«     »7  Atfuc  7.      s  AiTue  j.      31  Afli^c  S.     7  H.  7*  > 

rift>l.II.  X        ^  undeift 
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undcrflood  only  by  fuch  cafes  wherein  it  appeal 
any  indiflment  is  preferred,  nor  intended  to  be 
king,  nor  any  other  appeal  preferred,  nor  intei 
fcrred  by  the  fame  or  fomc  other  party  i  for  otb 
cannot  but  be  Intended,  thaj  it  muft  be  in  the  d 
court,  upon  confiiJeration  of  the  circumOance 
either  to  commit  or  bail  the  appellee  for  a  reaft 
[«)  r.  Car.  3*1-  order  to  arifwer  fuch  further  profecotion,  or  («a_) 
S.P.C.  I49.      his  ^ood  behaviour  for  a  certain  time,  &c. 

Se^.  12.  Sixthly,  That  whatfoever  may  be 
appellee  either  in  bar  or  abatement  of  an  appe 
[1) S.P.C.  171.  carried  on  at  the  fuit  of  the  party,  may  f*J  ^S  vi 
Qj;-f.Cw-t3»-  by  him,  when  it  is  profecuted  at  ^e  fuii  of  the 
that  the  appellant  fuiog  an  appeal  of  deaih«  a 
deceafed,  was  never  married  to  him,  or  ft/)  ibaf  O 
Sic.  which  depends  upon  the  teafon  taken  notice  ■ 
cedent  fedlions,  vix.  That  an  appeal  Ihall  not  gi 
greater  advantage  than  the  party  himfelf  who  fucd 
St£l.  13.  Scyenihly,  That  (*)  wherever  an  i 
ratgiied  upon  the  fuit  of  the  king,  he  may  pic. 
pardon,  in  the  fame  manner  as  if  he  had  been  ar 
an  indi^ment:  But  if  an  appelltrci  who  by  p(e; 
pjtdun  difchargea  himfeif  of  an  appeal  at  the  luit 
be  alfo  indited,  it  is  advifcable  (/)  to  take  care 
time  when  he  is  in  fuch  manner  difcharged  of  tV 
have  a  celTer  of  procefs  entered  on  the  indi^menr, 


(0 

17.  'O. 

B.  CoiMc  ]7. 

ft)  F.  Mon.  dc 


F.  CorOM  15. 


(*|S.  P.  C,  Jl 
94- 9S* 
lE*.  ,.  r. 


Sup.  c.  19.  r.  If, 

(O^H.  J.C19. 
tj  EJ  J.  ic 
proditieailMi, 


of  a  caufelefs  profecutton  upon  it. 


the 


Se^.  IS-  As  to  the  fourth  point,  viz.  Wheth 
be  cried  at  the  fuit  of  the  king  for  acapital  offience, 
indt^ment  upou  a  flieriff's  return.  It  feerm  to  I 
agreed,  (g)  That  neither  the  ftierilTs  return  of  » 
elcape,  or  of  any  other  matter,  nor  any  other  rec( 
ever,  except  only  an  appeal  or  indidment,  or  fomc 
valent  iberetOi  as  the  verdiS  of  twelve  men,  Sni 
guilty  in  fuch  manner  as  is  above  fee  forth  in  the 
of  this  chapter,  can  at  this  day  put  a  man  upon  J 
a  capital  oftence,  as  bemg  contrary  not  only  to  ihi 
law,  but  to  (b)  Magna  Charta,  and  other  (r)  itai 
in  alSniiancc  of  it. 


3.  P.  c. 
r.  Cot.  tc 
r  H.  4  i 


Stit.  15.  As  to  the  fifth  general  point  of  this  chi 
■Whether  a  man  may  be  arraigned  on  an  indi&meni, 
appeal  is  dependinsiagainfl  bim  for  the  fame otfence, 
(i)  that  it  was  ih&  common  pra£tic«  before  itie  : 
3  Hen.  y.  c.  I.  whether  any -appeal,  were  dependin< 
not  to  try  any  man  upon  ati  indii^ment  of  gnurdcr,  t 
year  and  day  were  pafled,  leR  thereby '^hfA fuit  of  1 
Otould  be  picrcDt'cd.    And  if  fuch  regard'wert  had  co ; 
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where  none  was  depending,  it  cannot  be  thought  l>ii^       ^l^at  /^;     vj      s 
.mojch  fa)  greater  was  had  to  ope  aftually  depending  vvH^r-/i^r  /ihI^/m^'^ 
before  or  after  the  year  and  day  were  paflcd.     (3)  Yet  it    Cc^^ms   " c'^^'iS'*'*' 
.that  the  court  was   never  in  any  cafe  peremptorily  ^oim^    fQ  p^Refpcn^i'' 


jiccordingly   we  find,   that  in  many  inftances    [c)  in    the    old  ^'     jf.  ^3o" " 
books,  when  it  is  holden,  That  in  an  appeal  by  an  Infant,    fAe  i??'>^''^oron* 


parol  Ihould  (^)  demur  till   his  full   age,  the  court  have  pro-  (r) 

cecdcdtotrya  man  upon  an  indiftmcnt,  while  an  appeai  by  *^^ 

an  infant  was  depending  againft  him,  to  prevent  the   de/ay,   ^^     ^ 

'which  could  not  but  be  occafioned,  if  the  proceedings  fhould    B-   ^ 

be  deferred  till  the  appellant  (hould  come  to  full  age.     Al/bf/)   ^^^^ 

where  a  writ  of  appeal  of  robbery  hath  been  fued  out  againft  a  b- 

perfon  under  an  indidment  for  the  fame  robbery,  and  x^^^y  to   1^9-^        y^iSoM  io« 

be  tried,  the  court  have  refufed  to  put  ofF  the  trial  of  the  in-  fe'^vL^^  --%»-47« 

diflment in  refped  of  fuch  writ  of  appeal;  becaufc  before  the  ,^  je:**^*'*^-  4-»» 

appellant  hath  declared,  it  doth  not  judicially  appear.   That  B.  -^  ^''"i  ^w 

both  the  indiftment  and  appeal  are  for  the  very  /ame  faft.   But  f^'*^  m  "  »^r  V  J,| 

if  there  was  no  fuch  fpecial  rcafon  to  induce  the  court  to  pro-  r.  c=ro»  v-one  1*8. 

ceed  upon  an  indiiimcnt  while  an  appeal  is  depending,  it  fecms  (y">    r:>y«=^  396, 

to  have  been  the  general  (/^  pra^ice  to  fufpcnd  the  proceedings  cu^ci  *^^  th***^* 

on  the  indiflmcnt  till  the  appeal  were  determined.  otK ^^    »,-«rt«*of 

As  to  the  fixth  general  point  of  this  chapter,  v\%.  Who 
»nay  be,  and  ought  to  be  indiftors,  and  in  what  manner  they 
are  to  be  returAed,  I  fliall  endeavour  to  (hew,  How  ihefe 
matters  ftand  by  the  common  law ;  and,  How  by  ftatute. 


^'^.  16.    As  to  the  firft  particular,  it  fccmt  clear,  That  by  ^^^'    »"*-^. 


^* 


omcer,  without  the  nomination  of  any  other  perfon  whatfo-   ««  *'• -f .  9?^^» 
ever;  and  ought  alfo  to  be  a  freeman,  and  a  lawfulliege  fub-  Jj'*'*-  ^-/j^^ 


**t. 


And  from  hence  It  fccms  clear,  that  if  U  appear  by  the  cap-  1  Jor».'^  ,*^,**« 
cion  of  an  indiamcnt,  or  otherwifc,  that  it  was  found  by  («)  W  *H.u  ,5,, 
j7,7"/welve,  the  proceedings  upon  it  will  be  erroneous.  J,  H/ef^o  ^ 
{0)  Alio,  It  feems  that  any  one  who  is  under  a  profecution  for  vide  f.  p^. 
any  crime  whatfocver,  may,  by  the  common  law,  before  he  is  JJ*»- 
jndiiacd,  challenge  any  of  the  perfons  returned  on  the  grand  i^;.  *   •'•'*♦• 
jury;  as  being  outlawed  for  felony,  &«.  or  villein?,  or  re-  1  Jonet  19S, 
turned  at  the  inflance  of  a  profccutor,  or  not  returned  by  the  '^i.  ^.u.es*. 
proper  officer,  &c.  *^  \.)  n  H.  4..4I, 


A 


39^  '6f  i n bict me 

l'K.'bit'47*i.*''  ^'^'  I?'     Alfo  many   indiuments    ii 

Li  RiriMwd  have  been  (£]  qualbcd  for  want  of  the  wi 

?u:*E^'  ''""*  ^""''"""t  '•*  '''^  caption  of  the  indi 

c.J«c.  e'r."  '  '•y  what  petTon  it  wm  found,     (<)  Bat 

Pilm.  %%%.  3I9.  exception  to  an  indiflnKnt  Tound  in  the  ci 

^R^AbTg  "'  grand  TcflionB,  or  counues  palatine,    an 

]  Modern  111.  Qver-ruted,  as  to  indidtmentt  in  other  cou 

^ophwi  loa.  fliall  be  inlcnded  to  be  buncA   and  Jawi 

L'k'J^' «?''■  "pp"'- 

t  U.i«i  m8.     (J)aKA.  t3S-iol.   i  Ktk.  jo.  C.  J.i.  41.    1  SU.  1. 

F*iniia  ^*''  ^^-  '"*  ^*  '*  refolved  in  the  (*)  year 
Cewnc  e^*'"      by  the  advice  of  atl  the  juflices,  Th»t  oik 

B.  Intiifl.  1,  diflment  of  felony,  may  plead  in  avoidam 
(/^Ts  Vc  sg  '''*  indiftors  iwas  outlawed  for  (elony,  Sfc. 
■i»  Cc'k'*99,'  '  the  ganeral  (/)  opinion.  That  this  refolutti 
»umm»,  101.  on  the 'ftatute  of  II  Hen.  4.  c.  9.  whic 
5  Id».  }i,  jj,  fjjmj  ,(,.„,  in  which  this  rcfolution  was 
-Vliic  C.  Cir.  comrnon  law  ;  becaufe  It  appeara  by  the  « 
-t]f>  >3i'  ihat  when  this  plea  was  iiili  propoled  it  v, 

whence,  as  I  fuppofe,  it  is  collected,  Th: 
folution  was  founded  on  the  authority 
which  may  be  intended  to  have  been  madi 
difallowed,  and  before  (he  fubfequent  refo 
was  adjudged  good.  Yet*  confidrring  tha 
wa*  gwcn  in  tbe  beginning  of  Hilary  term, 
ment  which  made  the  faid  ftatute  was  noi 
beginning  of  the  fame  term ;  and  therefore 
the  (aid  Itatute  was  To  foon  made ;  and  a! 
-the  faid'refolation  wan  given  by  advice  of 
te^m  to  have  bean  confulted  about  tbe  ( 
sibove  metitioned  at  the  common  law,  and 
notice  of  any  (laiute,  but  ofllf  of  the  )au 
dcfcrvc  a  queAiont  Wbethei  fuch  plea  be  n 
tnon  law  f 
v\'e  1  R.  Abr.  s*£f.  iq.  1  do  not  find  it  any  where  he 
•  *£■**  I'l  1,       freeholders  ought  to  be  returned  on  a  grand 

C.  J<c;'67i.'  far  ihc  law  i>  in  this  letpcQ  altered  by  ftat 
U  Thfjod(ht    in  thctwenty-firft  fadtion. 

ft.,  hoi  tu  vbji    ulue  ii  it   unt 
(u    «    fufptttd    bjr   iht    litifi'ii 

&A.  20.  A^  to  the  fecond  particular,  vi 
tcr»  above  menforwd  It^nd  by  ftalutc,  it 
ftatrtt  of  Weftmiollar  2.  a8.  "  That  old 
"  of  slcrventf  years,  pcifens  perpetually  tick 
'*  time  of  the  fummoiu,  or  not  dwelling  in 
.  **  ml  be  put  in  juries,  or  kSa  al£ze."  Ai 
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m        w 

Of»  aud  i^trnfon  of  the  thing,  fccm  plainly  A)  far  to    ^3«:^cn(] 

^^  grmn^  juries*  that  If  it  ftall  appear,  That  any  of  the    ^:^  ^  «"Xbns 

•bove  isentioned  be  returoed  on  a  grand  jury,  the  colu-^ 

which  ihcy  arc  returned,  will  eafily  excvfe  their  nun^^  y^^^     " 

?nce.      But  it  feems  clear,  (a)  that  any  fuch  perfons  bc»  «  «-^^q^*^*  (a)  %  Inft.  44S 

^uroed  on  a  grand  jury,  may  lawfuUy  fcrvc  upon   if^      ^  ^*  ^^  y^* 

think  fit.    I^piihcr  do  I  find  that  they  can  have  an  agfc^^,^^  ^  "^^ 

*hc  faid  ftatutc  for  being  fo  returned;  for  the  writ  (^^       ^  ^^     ^ 

^'cgiller  groundfd  on,  and  reciting  the  flatute,  mcnc^i^;^^^.^*      ^     f'm*b  '*2* 

prohibition  of  it  to  ie,   that  men   above  the  age  oP      ^^^.^^     *^   Videalnftf4'^ 

years  (hall  nq:  be  put  in  ajpfu^  juraiis^  vsl  recogniiimibm^^      ^a^  ^  ^"^^   44t. 

jfusy  which  expreifions  fccm  proper  for  petit  jurses  only^      "X**^  ^-T^^"'* 

^»  the  (c)  writ  grounded  on  the  fiatute  of  artiadi  fuper-    ^>,^^  «rc- 

Tet  forth  at  large  in  the  twenty-firft  fcaian,  recites     t  h^^*"^"*^'^^'   P.N.T  le'' 

bibition   thereof  ip  be,  that  none  of  the  perfons*  in     •- m^^  ^^  ^ro-   vWalnft.c 

fnrntioned  (hall  be  but  in  inquifitiomhus  nee  jurat! Sy    ivhk  -  "^^nt 

predion  feems  to  be  of  a  large  extent,  and  to  take  in    ^ , 

"^^^cll  as  petit  juries;  by  which  it  feems  clearly  to  be 

that  in  the  juJgment  of  thofe  who  formed  the  fa  id  ^_ 

statute  laft  mentioned  is  more  general  than  the  former. 
o//?,  21.     It  is  farthef  ena£ted   by    the   above    n-i 

statute  of  Weftminftcr  %.  c.  38.  '♦  That  none  (hall   l>, 

*®*^5  or  juries,  though  they  ought  to  be  taken  in  th^ 

^"'^ty,  who  hivc  Ufs  tenement  than  to  the  value  oF 

"^"^'ogs  yearly."  And  it  is  required  by  the  ftatutc  of  2.  » 

commonly  called  the  ftatutc  Dt  hit  qui  f^mndijunt  inaJ/i/Z^ 
tijey  (bould  have  tenements  to  the  value  of  401,     y 

^^rovided,    ««  That  before  jufticcs  in  eyre  for  com  mo 
«f  k"  ^^^^^  eyres,  and  alfo  in  aifizcs,  and  jurie?,  wt^ic 
,^  ^  taken  in  cities  and  burghs,  and  other  trading  to 
(ame  may  be  done  as  was  accuftomcd ;"  And  this 


IS  iiicfwriGs   mentioned  in  ihe  (</)  writ   in  the  regi(tcr 

!f^°*'  ^  **«  grounded  on  both  thcfe  ftatutcs  5  by  whicfi    it  ^^   t^^ 


ly^JL''?* 


^  T.         ^"*t  there  is  no  greater  necetlity  tnat  grand  juror© 
malting  an  inquiry  before  them  (bould  be  freeholders  ^    ^nd  if  ^ 
8^"°J^for  before  fuch  JMfticcs  need  not  to  be  a   freeholder^ 
Trh^    .  "*^  ^here  be  a  greater  neceflity  that  a  grand  juror  before 
m    k  M     '^^  (hould  be  a  ifrecboldcr?  And 'it  is  f<irther  re* 
^*^*^*«»   that  the  above  mentioned  writ  in  the  regiitcr^    which 
^Tf^^ii^  grounded  on  thefe  ftatutes.  nncniions  only   perfoiia  (.)»„. 
1:'    ?  Wi^  >tfri>,  vei  ricognitltmibus  ali^uibus :    TTo     which   *^.  *   ^^^^ 
i*nn-      ^/^^^^i*  t»>at  the  (0  fcvcral  fubCequcnt  ftatutCB^     which    \^  ^;;^'  «■  c  s. 
S?     ,*^   °^"*  ^^  freeholders  or  copyholders  of    lands  of  4*  s  w^.^^ 
l^cu  a  value  fliaU  1^  exprefsly  exceod  on\y    "^'^^^^^ 

^iities  returned  for  the  trial  of  iffues,  except  omy    ^heC/.>   sG.o...V,Vi 
tt*iUicscottQcroingindiameatsixithc  flicr»ffstorn,    wl^ichje^-   ^IWtt:^ 

^j^    \  H  '    67, 6s. 
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(]ulre,  that  every  juror  finding  Tuch  indi£l 
yearly  of  ficehold,  or  lbs,  of  copyhc 
3  Hen.  7.  c.  i.  which  requires  that  ever 
by  which  juftices  of  peace  fltall  inquire 
other  inijueSs  fhalt  have  tenements  of  the 
and  alfo  except  33  Hen,  6.  c.  2.  which  r 
diftment  in  the  county  palatine  of  Lanci 
pofed  by  the  fame  inditftment  to  live  in  Co 
alfo  every  ittdidtoient  in  any  other  coun 
fame  indiiftmenl,  fuppofcd  to  live  in  the 
caller,  fliall  be  taken  by  fuch  jurors  onl 
yearly  value  nf  one  hundred  fhillings  : 
make  it  doubtful,  whether  there  beany 
common  l<w  or  flatute,  that  2  grand  jl 
muft  be  a  freeboldei  (j), 

St£f.  32.  It  is  rnaded  by  z8  Kdw.  f . 
ftatute  of  arliculi  fuper  thartas,  cap.  9. 
**  nor  bailiff,  iball  impanel  in  inquefli 
**  many  perfons,  nor  others,  nnr  other  w 
*'  byflatutc:  And  that  they  fliall  put  i 
*'  juries,  fuch  as  be  next  neighbours,  m 
"  fufpicious."  And  the  like  is  enaae< 
fame  words  by  41  Edw.  3,  c.  it.  And 
by  the  faid  ftatute  of  articuH  fitptr  thai 
**  doth  contrary,  and  is  attainted  iheteupt 
**  plaintiiF  his  damages  double,  and 
*'  amerced  to  the  king."  And  the  faid  fl 
(barlas,  h  faid  by  Sir  Edward  Coke  to 
proceedings,  either  criminal  or  civil,  real, 
pub  lick  or  private,  alTizes  or  enquefls;  a 
it  which  ordains,  "  that  the  moll  fuflicie 
•*  Ihall  be  returned  on  all  juries,"  is  fo  : 
right  and  natural  juftice,  that  it  cannot  bo 
affirmance  of  the  common  law,  and  equal 
and  petit  juries,  at<d  confcf^uently  if  an) 
fully  guilty  of  an  ofFince  agairfl  it  in  ihi 
he  cannot  but  be  punilliable  for  his  con 
the  king.  And  it  is  cnaflcd  by  23  Ed 
juftices  of  allizes  fball  have  commifljons 
In  their  fedions  of  fheritTs,  &c.  for  putiii 
fufpe£t  and  of  evil  fame."  And  it  is  tarthe 
3.  c.  4.  "  That  all  panels  fhall  be  mad 
"  which  fliall  not  be  fufpeA  nor.proc 
•*  minifters  which  do  againit  the  fame,  1 
•*  fore  the  juflices,  who  take  the  inqut 
•'  quantity  of  their  trefpafs,  as  well  agatr 
••  the  party  for  ihe  quantity  of  the  dar 
•*  fufTered  in  fuch  manner  j"  and  both 
•guilty  to  extend  to  the  undue  return  of  g 
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But   it    IS  obfcrvabfe,  that  the   claufe  of  the  above  re-^rl-^^j 

ftatute  of  arttculi  fuper  chartasy  which  ordains  **  that  the  fhk  ^  v-  i  ^f^r 

**  &c.  fh'aU  render  double  damages/*  extends  only  tojuri^^        »-«! 

turned  in  fuits  between  party  and   party,  becaufe  it  fays, 

he   fliali  tender  them  to  the  plaintifF,   which  is  a  denomiri 

never  given  to  the  king  or  profecutor,  where  the  proceed  «  ^  ^  ,^,3^ 

by  way  of  indiAment ;  and  accordingly  we  find  that  thj&      "^*^^^m  .a      9 

m  the  (a)  regifter  grounded  on  this  ftatuie  exprefJy  rela^^__      1^  ^i^l^'l  \1'l 

Kilts  between  party  ?.nd  party. 

Seef.  23.    But  the  principal  ftatutes  relating  to  the  rc?r  -^^ 
grand  juries,  are  11  Hen.  4.  c.  9.  and  3  Hen.  8.  c,  la.    «V^ 
vrhereof  is  as  followcih,  '•  Becaufe  that  now  of  late  er^  < 
were  taken  at  Weftminftcr,  of  perfons  named  to  th<i  j  ,^ 
^without  due  return  of  the  (heriff,  of  which  perfons  fori 
outlawed  before  the  laid  juftices  of  record,  and  iqm^ 
tanduary  for  treafon,    and  fome    for  felony,    there     1 
Tcfage,    by    whom,  as   well   many    offenders   were     I 
as  other  lawful  liege  people  of  our  lord  the  king,  no^ 
by    confpiracy,    abetment,     and   falfe  imagination 
perfons,  for  their  fpecial  advantage  and  fingular  lucn 
the  courfe  of  the  common  law  ufed  and  accuftomed  ] 
time  :**  Our  faid  lord  the  king,  for  the  greater  eafe 
neCi  of  his  peopfe,  willcih  and  granteth,  '*  That  th< 
^^   didoienc  fo  made,  with  all  the  dependance  thereoF, 
•*   vokcd,   annulled,  void,  and  holden  for  none  for  ev 
**   that  from  henceforth  no  indid^ment  be  made  by 
•*  ptrfon^^  but  by  cnqueft  of  the  king's  lawful  lieg 

in  the  manner  as  was  ufed  in  the  time  of  his  noble   f*r  ^«^,^^    .  - 
•*  tors,  returned  by  the  fherifFs,  or  bailiffs  of  franchiGtrs^     "^ir^'^ 
•*  out  any  denomination  to  the  (herifB,  or  bailiffs  of  €r  a  wkc  h/> 
*•  before  ruadc  by  any  perfon,  of  the  names,  whicta      fc>^     i>i^* 
•*  ihould   be  impanelled,  except  it  be  by  the  officers  cx€  rS^e  f^^ 
**  Sheriffs    or  bailiffs  of  franchifes  fworn  and  known     ro  mat 
•*  thefaoac,  and  other  officers  to  whoTi  it  pertaii>e(t»   to    mal^^ 
**  the  faine  according  to  the  law  of  England:  And  if  akny  i,j^ 
•'  di^^ment  be  made  hereafter  in  any  point  to  the    c  oorrur^^ 
•*  that  the  fame  indiftmcnt  be  alfi:>  void,  revoked,  and  for  evci 
^  holden  for  none." 

In  the  conflruflion  of  this  ftatute  the  following  points  hay© 
oern  refolved. 

-      thf  (K*  ?^-     <^)  ^"*>  That  where  1  pcrfon  not   rotiirned  \>y  (*),_ 

thnf     f     ^"  *  ^'*"^  i^^y  procures  his  oame  to  be  read  among   \  Un  ^j^'*^*- 

wote  of  others  who  weic  aftually  returned,   whereciv^on  he  i^ 

^wora  of  the  grand  jury,  &c.  he  may  be  indiaed,  eitKer  in  the 

*wag»  bench(c)  or  beforfc  iuftices  of  oyer  and  tcrn^i»%etr ,  fof  his 

contempt  of  ihc  ftatute;  and  being  found  guiUy,   n^a^y   be  fened  \*\\7'»--  5. 

''^^  «»Pafoncdi  and  yet  the  Itatute  doth  aot  txpref^y  provivi^ 
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that  any  Tuch  perfon  fiiall  be  any  wiy  punilhed, 
the  indiiflmeni  fiiould  be  vuid,  &c. 

£«^.  35.  (d)  Secondly,  That  indi^menu  o 
capital,  are  as  much  witbin.the  flaXuie  as  iodi^nr 
orfelonyi  and  alfn indii^lcncncs before jufticei oE 
as  indidmenis  before  fupErior  juCli'^?)  i  tfut  it 
qucKtoned  whether  a  coroner's  intjueft  be  w'ltbi 
of  it. 

Si^,  26.  Thirdly,  That  a  perfon  arraigr.ti 
dliflment  taken  contrary  to  ibc  pirvicw  of  (he  1 
plead  fuch  matter  in^voidancc  of  the  iodictaien! 
over  to  the  felony.    . 

SeS].  27.  Fourthly,  That  a  perfon  ouilawe< 
Indiclment  without  a  trial,  may  alfo  (hew  in  s 
ouilawry,  that  the  indii^meni  was  taken  conti 
view  of  the  jiatute.  as  feems  fully  to  appear  froi 
pientionrd  year-book  of  11  Htn.  4.  c.  4.1.  H 
who  \s  tried  upon  fuch  an  indiflineiit,  lakes  n 
before  his  trial,  it  may  be  (f)  doubtlul  wbei 
allowed  to  lake  fuch  exception  afterwards, 
flipped  the  moll  proper  time  for  it ;  except  i 
by  the  records  of  the  fame  court  wherein  tl 
depending,  as  by  an  outlawry  in  fuch  court  <> 
dilators,  tie.  in  which  ca.'e  it  is  (/)  fa!d,  ~1 
umicus  curia,  inay  inform  the  court  of  it. 

SeS.  28.  [g)  fifthly.  That  if  any  one  0 
who  find  an  indi^mem  be  within  any  one  of 
the  flatute,  he  vitiates  the  whole,  though  n< 
exceptionable  perfons  j-Jincd  with  him  in  find 

Sta.  29.  Sixthly,  That  if  a  prifoner  i 
offer  to  take  any  Itich  exception,  he  lh<ill  up:^ 
(<&)  counfcl  afiigncd  him  for  his  afliftance  in  i 

SrSl.  30.  {i)  Seventhly,  That  the  c^ni 
m^t  of  the  plea  of  the  outlawry  of  an  ii»di>Sto 
any  fuch  indiiTlmem,  unlefs  he  who  pleads  i 
icady. 

Siif.  ■^i.  It  feems  fomewhat  queflioiia 
outlawry  in  a  pcifonal  action  be  within  tt 
flatute. 

Stl}.  32.  It  is  rcciled  by  the  above  Tr\< 
3  Hen.  S.  c.  12.  "  That  many  opprclfinn'^ 
untrue  demeanor  of  fheritrs  and  their miml 
numbers  of  the  king's  fut^jeils,  by  mear.: 
felTions  holden  for  the  bodies  of  fblres,  the 
ioni,  as  for  the  fingular  advantage  of  ihe  f;i 
miniScts,  would   be   wilfully  forfworn    am 
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fimQer    labour  rf  tb^  ^*'^   fliertfFa    and  their  minidcrs;  b/ 
jeafon    whereof  <nany  Aibftantial   pertons  (the  kin  ex's  tf  ue.  fub- 
je^^)     ba^  bctrt  wrongfully  indided  of    divers    Monies  and 
other    fni{beh*T?oar    by    their  covin   and  falfchood  ;    and  zlfj 
fom^^n^es   by  labour  of  the  faid  Iheriffs,  divers   great  felonies 
had  been    concealed,  and  not  prefented  by  the  faid  perfons,   bj 
the  faid    £heriffs  and  their  minifters  partially  returned,  to  the 
jntcnt  to  compel  the  offenders  to  make  {inc$^  and  give  rewards 
to  the  fai^  ftcrilFs  and  their  minifters.** 

And    thereupon  it  is    enafled,  *•  That  all  panels  to  here-  N.e.  if  the  t^^ 
««  tarncd,   wbich  be  not  at  ihe  luit  of  any  party,  that  (hall  be  J*''*j*°"  **^  * 
•*  made  and  put  in  by  every  fhcrifFaod  their  minifters  afore  any  e^ojtd  anim* 
••  jofticc  of  gaol-delivery,  or  joftices  of  peace^  whereof  one  to  memorial  e». 
'*  be  of  the  quoruRi,   in  their  open  ftflions,  to  enquire  for  the  «»np*'fictrioo 
*'  king,    flball  be  leformed  by  putting  to,  and   taking  out  of  Jpo"juH«f 
**  the   names  of  the  perfons  which  fo  be  impanelled  by  every  th^yart  no'ji* 
**  (hcrift  and  their  miniClers,    by  the  difcretion  of  the  fame  «W«toberam- 
*«  juftices,  before  whona    fuch  panels  (hall  be  returned.     And  TniTe  liiff^rent*' 
•<   that    the  fame  judice     and  juftice9   ihall  command   every  ftatatcs  relativs 
*'   Ihcriff,   and  their  minifters  iq  his  abfence,  to  put  other  per-  {J^^T'^gt 
«t  fons  in  the  fame  panel  by  their  difcrcions:  And  that  the     ""**'*  *• 
<*   fanne  panels  fo  retornicd  by  the  faid  juAices  be  good  and 
«'   laMrfu)*     And  that  if  any   (hcrifF,  or  any  rbeir  mmifter,  at 
**   any   time  do  not  return  the  faoie  panels  fo  reformed,  that 
**   then  every  fuch  (hcrifF  and  minifkr  lo  offending  (hall  forfeit 
*'   for  every  Cuch  offence  20  /.  &c.'" 

S£^'   33'     I ^  bath  been  refolvcd  that  this  ftatutc  doth  not  tommiryioi. 
take  away  the  force  of  the  above  recited  ftatute  of  1 1  Hen.  4.  *  ^^j^  '5^** 
in  any  point  wherein  it  doth  not  exprelsly  vary  from  it;  from  c©b. s. p'c. ««. 
whcmcc  \t  follows,  that  if  any  of  the  jurors  who  find  an  indi6t-  4  St.  Tr.  i8j. 
fncnt    be  .outlawed,  or  returned  by  a  (heriff  or  bailiff,  at  the  y.";;;,"  ^.V^rVod 
jiominatton  of  any  other  perfoo,  the  indifiment  may  be  avoided  jory  may  &n4m 
in  the    fatneinanner  as  before,  by  force  of  11  Hen.  4.  except  mdiam«nt,     . 
fucb    oocninationbcmadeby  the  jufticesauthorifedby  3Hcn.  vue pvft  1: 14*. 
8.  to  reform  thatpaneL 

5//?-  3^:    ^s  to  the  feventh  general  point  of  this  chapter, 
^/jg^    \Vidiio  what  place  the  offences  inquired  of  muft  arifc. 
iaotwitbft**'^^'*g  it  was  anciently  {a)  holden.  That  if  one  who  ^^j^^  ^ff.  3». 
bad  cointni^5^d  a  robbery  in  the  county  of  A.  were  taken  with  P.Corone  194* 
the  martn^^  in  the  county  of  B,  he  might  be  put  to  anfwer  in  *"F»  ^"  $• 
the    couii^y  of  B.  (by  which  I  fuppofe  it  is  intended  that  he 
fnight  be  p**t  to  anfwer  on  an  indiClment  found  in  the  county 

^fBJ)^  *^^  ^^^"  ^"^^  ^y  *  J"'^y  ^'^^  ^^  county  of  A|  yet  ic 
fecms  to  be  generally  {b)  agreed  at  this  day,  tha^  by  the  com-  (*)  3  inft.  49» 
.^on  law,  ^^  8''*"^  jurors  ca,n  indid  any  offence  wbatfoever,  8o««»»'y  •«s» 
Hich   ^^^^  ^^^  *^"*^  within  the  hmits  of  the  prepindls  for  * 
hicb  they  *rc  returned.     And  upon  this  ground  it  hath  been 
^|-  T  ^gd  tp  kc  a  f«ul  exception  to  4n  indiamc«t,  ikat  it  doth 
'        "  '  not 
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not  appear  by  tt  that  ihe  off«n<:e  arofe  withiD 
{i)  riding,  or  (c)  ocber  fpecial  divifioo,  or 
which  the  jury  which  found  it  was  returns 
therefore  it  muft  be  a  (e)  good  exception,  tl^ 
pears  by  the  indidment  that  the  oiFencc  arof 
different  from  that  for  which  the  jury  was  re 
(/)  hoMeiii  tha%even  the  finding  of  a  collate 
sdledged  in  the  indiftment  to  have  bappc 
county,  it  void.  Bat  (g)  foine  have  holdcn, 
be  expreflTed  in  the  margin  of  an  indi£tmcnt 
in  which  the  offence  is  laid,  (hall  be  iniende 
county.  But  the  greater  (k)  number  of  a 
greater  certainty,  as  by  exprefsly  alleging  i 
the  county  named  in  the  margin,  or  /; 
which  feems  to  be  fufKcient  where  but  on 
before ;  but  to  be  (i)  uncertain  where  a  c 
the  body  of  the  indidmrnt  difierent  from 
But  it  feems  from  the  authority  of  (k)  Ba 
fad  be  alleged  in  ii.  juxia  D.  in  comitatu 
county  for  which  the  jury  is  returned,  th 
with  fufficient  certainty,  becaule  B.  (hall  I 
the  fame  county  with  D.  Alfo  if  one  be  ii 
from  an  arreflin  the  county  of  B.  it  hath  be 
it  is  needlefs  to  exprefs  the  county  whei 
done  with  greater  certainty,  becaufe  it  1 
have  been  in  the  fame  county  wherein  th 
fortitiri  therefore,  if  a  h€i  be  alleged  at  B 
m  the  county  of  D.  it  cannot  but  be  int 
9sC.  is  in  the  county  of  D« 

Si^,  35*     But  of  whatfocver  nature  an 
be,  whether  local  or  tranfitofy,  as  fedittc 
&c.  it  feems  to  be  (n)  agreed.  That  if  up 
it  fliall  appear,  that  it  was  committed 
from  that  in  which  the  indi^ment  was 
fhdW  be  acquitted,  as  (hall  befliewn  mor 
ter  concerning  evidence. 
•    Se^.  36.     And  therefore  at  the  comnrl 
died  in  one  county  of  a  firotce  received  i; 
have  been  the   more  (0)  general  opinio 
homicide  was  indiSable  in  neither  of 
fence  was  not  complete  in  either,  and  ti 
quire  of  what  happened  out  of  their  o^vi 
convenience  is  remedied  by  2  2c  3  £dvri 
is  enafted,   **  Xhat   where    any   perfq 
**  flricken,  or  poifoned  in  one  count] 
<^  ftrolce  or  poifoning  in  another  couni 
'*  ment  thereof  found  by  jurors  of  the 
'<V(ha]l  hfppen,  whether  it  (hall    be  fdl 
^^  upon  the  fight  of  f«cb  desul  body  ^  -^ 


/ 
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«<  peace,  or  other  jafliccs  or  commiifionerf,  which    iliaJ/  hire 
«^  authority  to  wquite  of  Aich  olFences,  ihall  be  as  good  and 
c*  effedual  in  the  law,   as  if  the  ftroke  or  poifening  had  been 
<<  cocnmictcd  and  done  In   the  fame  county  where  the  part/ 
<^  fiiaill  ^ie,  or  where  Ateb  indidment  fliall  be  fo  found/* 

f  ^Tlb  it  h  tnz£ted  by  2  Geo.  2.  c.  21.  "  That  where  vueBooh  tH^ 
*<  death  Ibali  happen  in  England  from  any  caufe  felonioufly  Bt&p,  i^om 
«<  giwti  out  of  Engtand  ;  or  where  the  felonious  caufe  Aall 
«<  be  gTveh  in  England  and  the  death  enfue  in  any  place  out 
^  of  H'ngland,  -an  indiftment  thereof  ibund  by  the  jurors  of 
«<  the  county,  in  whrch  either  the  death  ot  the  caufe  of  the 
«<  death  &an  rcfpedively  happen,  ftall  be  as  good  and  efiec- 
«<  toal  in  law,  as  well  againft  the  principals  and  accefiaries, 
««  as  if  the  offence  had  been  com  pirated  in  the  fame  county 
•*  where  fuch  indifibncnt  fhall  be  found,  &c." 

S/^.    37-    And  it  feenns  by  the  common  law,  if  9  fafl  done  ^J  Sow.i^l. 
in  one  county  prove  a  nufance  to  another,  it  may  be  indided  AffiZ/UJ** 
10  (fl)- citter  county.  i9Affi«6. 

&^-  3^-    Alfoby  the  common  Jaw,  if  one  guilty  of  lar-  ^^^Kdu.  1(0, 
ceny  rn   one  county  carry  the  goods  ftolen  into  another,  he  ♦H.7.S- 
may  be  indiaed  in  (*)  cither,  as  hath  been  more  fully  Ihewa  l'!^^^^*: 
in  the  firft  (0  ^ook.  (;^  ^*'-  "•  *• 

S^^*  39*    ^^^^  ^^  *  tnnn  marry  two  wives,  the  firft  in  a  fo-  (4)  i  Sid.  17?. 
reign   country,  and  the  fecond  in  England,  it  is  (d)  holden  VLeijofj^  So» 
that  be  may  be  indiaed  and  tried  for  it  in  England  upon  the  »"****'♦' 
fiacote  of  X  Jac.  1.  c.  11*  which  makes  it  felony;  becaufe  the    . 
feCond  marriage  alone  was  criminal,  and  the  firft  had  nothing 
unlawful  in  it,  and  was  merely  of  a  tranfieory  nature :    But 
<where  the  fecond  marriage  is  in  a  foreign  country,  ic  hath  been 
bolden,    '^^*}^  *^  V^^^Y  is  not  triable  on  the  ftatutc  above 
mentioned  ;   but  this  feems  contrary  to  the  purview  of  it,  as 
bath  bccit  more  ftiHy  fljewn  in  Book  i  chap.  43,  fca.  7. 

S^^'  4^'  ^"^  if  >  woman  be  taken  with  force  in  one 
couoiy*  ^^^  carried  into  another,  and  there  married,  the  of- 
fender may  be  indiaed  and  tried  in  the  fecond  county,  upon  the 
ftacute  of  3  "^n,  7,  c.  a.  againft  forcible  marriage,  becaufe  B.  i.c.4i.£f9r 

the  coO*i*'"**^^5  ^^  ^^^  f'^'"*^^  *^  ^V^^  county  amounts  to  a  for- 
cible cakiog  within  the  ftatute.  But  if  an  offence  in  ftealing, 
taking  away>  withdrawing,  or  avoiding  a  record,  againft  the 
n%MrpQ%^  ^^ ^  ^^*  ^'  c*  1 2.  be  committed  partly  in  one  county  b,  i.  c  45.  f  60 
^iBd  partly  in  another,  fo  as  not  to  amount  to  a  compleat  of- 
fc^c$i  ^uhi'^  the  ftaiute  in  cither,  it  is  faid  that  the  party 
<rannot  be  indiftcd  for  a  felony  in  cither,  but  only  for  a  mif- 

^   S€^-  >'•    ^i>cnaacd  by  a6  Hen.  8.  c.  6.     «*  For  the  vwetheetfcoV 
•MEiiiflMX*^^  ^^  fpcedy  t/ials,  as  well  of  the  counterfeitors  of  Parry  t  a©***'**" 
Joy    coiB  current  within   this  realm,   wafhing,   clipping,  or  ^^^.^'J^^ 

milliftH''g  ^    '        -^  ^^  ^^  ^^  ^^  luigtda;:  fslgiUCSj  murders,  '' 
**'    Wilfid 
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9\^nful  burniiig  of  hou(e«,  iDanflaugbtersi  ro 
rapes,  and  acceflaries  of  the  fame^  and  other 
ly  done  within  any  lordfliip  marcher  of  VV 

V  juftices  of  the  gaol^d^livery,  and  of  the  f 
^*  them  for  the  time  being  in  tl)e  (hire 
*^  landj  where  the  king*s  writ  runneth,  (£ 
^*  the  lordfliip  marcher,  or  other  places  in 
^*  counterfeiting^. wa(hiiig»  clipping,  or  oiii 
*'  current  within  this  rralm^  or  nmrdcr  i 
f  *  or  where  any  other  felonies  or  acceflaricb 
*^  (ball  have  full  power  a^  their  fcfEons  an 

inquire  by  verdi6l  of  twelve  men  of  the 
ne^t  adjoining,  within  England,  whe 
^^  runneth,  there  to  cnufe  all  fuch  cour 
f*  clippers  of  motley,  felons,  murderers*  ai 
f  *  fhnK,  to  J>e  indicted  according  to  the  h 
*^  Hl(e.  manner  and  form,  as  if  the  fame  ] 

V  ders,  felonies,  and  acceflaries  t^  the  fa 
^<  wkbip  any  of  tUe  faid  (hires  within  the  i 
*?  to  hear,  determine  and  judgp  the  fam< 
f^  laws  of  the  realm." 

Se^.  4a*  And  it  feems  generally  to  hi 
That  tht  power  given  by  this  ilatuie 
gaol-deliyery;,  apd  of  peace,  in  the  adjc 
lies,  411  relation .  to  the  oflFences  therein 
repealed  by  34  Ic  35  Hen.  g.  c.  ^6.  whici 
ticet  of  t(ic  gF^nd  feQl^ns  in  Wales  to  take 
offences,  ^t  it  tiatb  been  (i)  refolyed, 
an  indidment  at  the  grand  felCons  is  a  go 
neot  for  the  fame  crime  in  an  Cngli(b  con 

Stff.  43.  It  is  ena^ed  by  2^  Hen.  8 
been  more  fully  fet  forth  and.  expounded 
•*  That  treafons,  felonies,  and  robbericj 
^^  &c.  ihall  be  incjuired,  &c.  in  fuch  pi 
••  (hall  be  limited  tn  the  king's  commiffi( 
••  if  fuch  offences  had  been  committed  c 

Se^.  44.  It  hath  been  refolved,  Xhs 
not  to  offences  done  in  creeks  or  ports  ^ 
county^  becaufe  fuch  offences  were  alwa 
common  lawt 

Se^.  45.     Alfo  It  hath  been  (c)  rcfolv« 
this  flatute,  in  relation  to  treafons   done 
taken  away  by  35  Hen.  8«  c.  2.  more 
forty-fcventh  fe<^ion. 

Sf£f.  4^.  It  was  made  a  (J)  doubt  u] 
ther  one  who  was  an  acceffary  at  land  to 
triable  by  the  admiral,  within  the  purvi 
fettled  by  11  &  11  Will,  3.  c.  7.  nnade  | 
c.  19,  which  enads,  ^^^hat  arceiFarics  to 


eR.aj.         bt  lMblCTMj;Nf.  ^ 


in  fucli  minner  a8  is  fet  fonh  mc?e  vc  large  io  that 
*^  fliftU  be  inquired  of,  tried,  and   adjudged  according  to 
**  fatd  ftitutc  of  78  He».  8.  c.  15." 

t  And  it  ii  eimaed  hj  8  Geo.  i.  c.  24.  made  perpetual  ^3^    vrjeM/^4^^' 
a  Geo,  2.C.  a8.  *«  That  a!]  perfons  who  arc  made  acceflkri^s    '•'^  ^"  ^^Sk' 
*•  bf  ir  &  la  Will.  3.  c.  7.  ftaU  be  deemed  and  taken  (o    be   u/fyifP-  ^^* 
**  priocipa!  pirates^  felons,  and  robbers,  and  (ball  be  proceed- 
**  ed  againft  accordingly.'* 

^Aff.  47.  It  is  farther  enaded by  ihe  faid  ftatute  of  %i  81  12  4  (ho.  ^-  ^ 
WiJI.  3.  c.  7,  *•  1  hat  all  piracies  and  felonies  upoo  the  fcM,    ^'^^s^^i 
Ac.  may  be  tried  at   fea,  or  upon  ibc  land,  in  his  majefly's  l\  l\^ 
planurionC  in  fuch  manner  as  hath  been  more  fully  fet  forrii     *  *^  ' 
in  the  firtt  book, 

Se^^  48,    It  feems  to  have  been  a  great  (-»)  doubt  before  (*)*9^'' ^' ^^^ 
the  making  of  the  ftatute  of  35  Hen.  8.  c.  2.  in  what  manner  ^"  ^^^  "^rf  ^«- 
and  in  i^hat  phce  high  trcafon   done  out  of  the  realm  was       ^^^^ 
to  be  tried.     For  (bmc  feem  to  have  holdcn.  That   it  waa  (h)v\^   Cm^ 
rriabJc  only  opon  an  (^)  appeal  before  the  conftahle  and  mar-  ^  ^'f  •♦-  *■ 
ftal  ^othcra,  tiiat  it  night  be  tried  upon  an  indiamcnt,  laying  D%r  ,*  rl 
the  offence  m  {c)  any  county  where  the  king  plcafed  j    and  (<i  i  !»»«- 
otbcra,  th^  it  was  triable  by  way  of  indiament  in  that  county  C?#T*  ' 
{d)  only  wkcrein  the  offender  had  lande :  But  furtly  it  (<)  can-  /./an.'oy 
not  rea^nably  be  doubted,  but  that  it  was  triable  fomc  way  or  «3».  »i«i  »  « 
other,  font  cannot  be  itnagined  that  anoflFcncc  of  fuch  dan-  ^*- 
gerous  oonfcquencc,  sTnd  exprcfsly  within  the  purview  of  as 
iAm.  3.  ttouJd  bewkolly  difpunifliablc,  aa  it  muft  have  been, 
d  rt  were  no  way  triable. 

4^*^.  49.    But  for  a  plain  remedy,  order,  »nd  declaration  of  «  Andetrot*  ^ 
this  niafer,  ,t  i,  on^^a^^  .  jj^^  g   ^   ^     ,,  ^^^^  ^j,  ^^^^  a  H*ie  ^' 

«.  °^L  .  u  '^"^  "^""^g  «h^n  al'^a^'y  ™ade  or  declared,  or 
«      :      '^be  made  or  declared,  by  any  of  the  laws  and  (U- 

tittes  or  this  realm,  to  be  treafons,  mifprifions  of  trea/on?, 

or  conccalnicflts  of  treafom,  and  done,  perpetrated,  or  com- 

IIT  nSi  l''^*^''*^  <>^  perfons,  out  of  this  realm  of  Eng- 
..  .    ^'sAvl  .   ^'^'^  *«^«cc  forth  inquired  of,  heard  and  de- 

•  tern^ned  before  the  king^s  juftices  of  his  bench,  for  pleaa . 

4  i^^il  l^**  ^'^'^  ^^^^A  by  good  and  lawful  men  of 
\  ^^^"!  V^«^  where  the  faid  bench  Ihall  fit   and  be  kept. 

\.  "^  rl    ..T^^1^  ^ommiffioncrs  and  in  fuch  (hire  of  the 

•  realm,  at  ^\x  j,^  ^ffig^^^  .     ^^^  ,^i     »s  majcfty's  commif- 

2:l^t^y^u^^^  "^^«  of  .the  fame  (hire,  in  like  mapnex 
**  and  fcrn)  to  all  .ntents  arid  purpofes,  as    if  fuch   tre^fpns, 
«  inifpriiions  of  treafons.  or  concValments  of  treafons,  had  been  * 
«  done,  pC'Pt^ated,  and   committed  within    the  fame   (hire, 

'    wh^c  *fy  ftall  be  fo  inquired  of,  heard  and  deieroiinet},  im 
**  IS  atoieiaia. 

f/^-50.    In  the  confttuaion  of  this  ftatute  the  following 
poiA(S'baf0  been  refolvcd.     Fir(!,  That  if  the  court  of  king's 

bencb. 
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beocb,  or  eommiffiDnen  tppoiRUd  in  putfi 
after  hiving  taken  bd  indidmenl  of  a 
move  into  a  difFcrcnt  county  from  ihit  ii 

(b}%'.f.c.^a.  the  6rfl  county.  And  this  ismoftagiKible 
VidcOict*S6.    of  the  common  law  t    which   (i)  require 

fiiall  be  tried  by  juron  of  the  lame  county 

found. 
.(i)ttm.ii.  Sta.   51.     Secondly,  That  the  cocvn 

***/nii  II  ''"  '*"  "'*'  ^^  '^"^'^  treafons,  are  {()  fuffit 

^bikiDiciDMt  king  in  purfuance  of  this  fiatute,  by  h 
hjbitii*ricr  name  to  the  commiffioii  that  appoint!  1 
J^j^Xy'  w»"»nt  to  the  lord  keeper  for  ihe  comm 
in    «M    toaatj  oSiEncct  commiMd  in  uotbcr,  U.  M*Di6eld.  Dsd|Ii 


Seil.  52.  Thirdly,  That  a  treafon  i 
man  in  Ireland,  is  triable  in  England  a 
view  of  this  ftatutei  for  Ireland  being  ou 
land,  a  treifon  committed  (t)  in  it  it 
letter  of  the  a£t ;  and  nothing  within  1 
made  for  enlarging  the  juiifdi6tion,  and  fi 
the  common  law,  {hall  eifily  be  conftrui 
of  it.  And  therefore  it  feemi  reafon: 
which  by  25  £dw.  3.  or  any  other  Tut 
exprefsly  extending  to,  or  (f)  rtceivec 
treafon  in  Ireland  and  England,  may  be 
this  llatuic. — but  if  an  ofFence  be  ma 
ftatute,  which  is  not  treafon  in  Englar 
be  tried  here;  fince  being  neither  tna 
treafon  by  any  law  or  Aatute  of  this  re 
defcription  of  the  oftences  provided  fc 
which  may  be  added,  that  offences  t 
here  by  virtue  of  that  Aatute,  are  to  b« 
mined  in  like  manner  as  if  they  bad  b 
(faiie  wherein  they  fball  be  inquired  of 
•n  odencc  which  is  treafon  in  Irel» 
had  been  committed  in  any  EngliQi« 
it  could  not  be  punifbed  tn  treafon.— 
folved,  That  no  treafon  committed  in 
is  triable  in  England,  becaufe  he  is . 
peers,  which  cannot  be  had  (7). 

Se^.  53.  Fourthly,  That  this  ttm 
I  &  2  Ph.  and  Mary,  c.  10.  which 
'*  hereafter  to  be  had,  awarded  or  mi 
**  be  had  and  ufed,  according  to  the  i 
**  and  not  othcrwifc,"  For  it  is  t% 
flatute  to  lellore  the  ancient  courTe  oi 
dial  of  ucafons,  io  which  great  inti^ 


And..*,. 
'■•""■'■  3S7. 
It)  l>r'r  }«o. 
(7)  R.efal>ed  bj 
thncjuJ|ciin 
Djicifio,    Vide 
ilfo  O'Rogck'i 
Circ,  1  AndtF- 
)«!  t«i.     Bat 
ID  (he  Cilc  of 
Ld  MicfuiK, 
1  St.  Tr.  Dig, 
.H.k.js.,14. 
tbc  rclbluiian  in 
Dfiroudcclir. 

■ad  It  w*i  ruled 
llui  ad  Irilh  pcM 
iniiliibcirM 

k]riC«IDOB 

/.r,  is  £.|lud 


]»lMd. 

(A)  11  Coke  6}. 

(  Hale  1I4. 
SamiMry  lOf. 
3  InH.  14> 
1  AoderluB  iC*. 

Dja  i]i.  *t6. 

affaRttt. 


Ch.as;  OF   INDICTMENT. 


S'f 


A^«itet  in  Aeitlgns  of  k\t^  Henry  the  eigbih  Md  EdwM 
the  fixth  %  but  it  cannot  be  thought  agreeable  to  the^inteori^ 
^f  tt  to  ^Mogate  any  ftatute,  which  in  a  doubtful  cafe  fete 
^n^  confirmed  the  jurifdiftlon  of  the  common  law,  and  g; 
^  Qicthod  of  trial  as  agreeable  a)  poffible  to  its  ufual  and  x>m 
**ary  man  net  of  proceeding. 

S#^.    5^^    It  Ml  a  great  doubt  at  the  common  law,    ^.*^-    -m  ,   -^ 

W^bcther  an  acccflary  in  one  county  to  a  felony  in  artot>^.^ ^^-^^        (a)KtVi,^ 

^^re  indidaUe in  either.    But  this  is  remedied  by  2  &  3  ETd  -^^^^^       ^^*' **• 

^.  c.  ^4..  by  which  it  is  enadled,  **  That  fuch  an  accc 
may  be  indifled  and  tried  in  the  fame  county  wherein  he 

••  acccffary."— But  inrending  more  fully  to  treat  of  this  m; 

in  the  chapter  concerning  the  arraignment  of  the  principal 

acccflary,    I  (halt  refer  the  reader  thlcher  for  the  farther  < 

fidcraiion  of  it. 

As  to  the  eighth  general  point  of  this  chapter,  vhc 
^«ght   CO  be  the  form  of  the  Body  of  an  Indldment,  I 
endeavoor  to  Cicw,  What  ought  to  be  the  form  of  the   „^ 
•f  an  indldment  at  common  law ;  and.  What  of  an  in<i  m 
nicnt  upon  a  ftatute. 

As  to  the  firft  of  ihcfe  particulars  I  fliall  endeavora 

I*  How  the  body  of  an  indidlment  at  common  law   o< 
«o  let  forth  the  fubftance  and  manner  of  the  faft. 

«•  How  (he  perfons  mentioned  or  referred  to  in  it. 

3-   How  the  thing  wherein  the  offence  was  committed* 

^  ^^^^5  circumftances  of  time  and  place. 
^1,/*  rr^S.  **  ™y  ^  vitiated  by  falfe,  or  improper  Latin «    01 
**.  "^7^/  EngliA  inftead  of  Laiin.  *       ' 

^h  r^^  «hc  offence  indiacd  may  be  laid  jointly^  Sind 
wh  r^^^^^'y,  and  where  both  jointly  and  feverally,  aod 
tocnt!       ®^^«<«8  of  fevcraf  perfons  may  be  laid  in  one  indi<£t. 

Z*  ^^^^I*^'  ^^«  ^ords  vi  i!f  arms  be  in  any  cafe  necefla ry. 
n    WK    w^*^  *^  ^  neceffary  to  lay  the  offence  canira  pmc^pn. 
taUm  )/  •      ^^  *^  ^  neceffary  to  lay  it  cmtra  eironam  isT  €ii^nU 

i?'  ^l!^\^^'"  '^  ^^  neceffary  to  lay  it  in  contmptum  r^^is. 

\:  m^^^^'  '^  ^^  neceffary  to  lay  it  ilUciti. 
able.        ^^'^'^^  adcfea  in  any  of  tbefc  particulars  be  amend- 
ment at^fco*^^    ^^^  P^^"^»  ^'«-    ^^"^  *^«  ^^  ^^  '"    india- 
«cr  of  theT2^"  law  ought  to  fct  forth  the  fubftance  and  a»an. 
OiiHht  to  f.ir  u  ^  **"  endeavour  to  fhew  :  In  what  mar*r»er  it 
^^       *^  them  forth  in  relation  to  the  offence  ^  the    f>ho- 

9  -  -  c:&pai. 


I 


^ 


»Hm1e  1699172, 

Oyer  304. 

Crd.  th%,  910. 
'(^)  F.  Cor.  1 19. 
ladia.  1.  S. 
fe.  Co:  one  76* 
I  ft  Aflise  js. 

fca.  77« 

^c;  C.  a  J.  f.  77- 
^^^  %  Ed.  3.  It 

3* 

a  Ed.  3.  |S«  I* 

F«  India.  3.  c« 
a),  fca.  77. 
B.  India.    36. 
iodiament  of  a 
^«j  Dftltfoa  fts% 
3  loft.  15.       F. 
vio*s  cafe  5^  6* 

{h)C,t%.  r.  79« 
!>'.  India.  1%. 
9  Ed«  4.  x6. 
{i)  Sup.  c.  ft3. 
ua.  79.  Let  iC. 
(9)Vidci8£lU. 
c.  7.  and  the  cafe 
of  the  King  v. 
Lord  at  the 
aliiaet  for  Sorrji 
«heic  Gould  ). 
btld  the  India* 
hady  because  Aot 


0F   iNDICTJtEN 

tftpal.o— Aiid9  la  what  manner  in  relation  t< 
acceffary. 

S/^.  55.  As  to  the  fir  ft  oJF  tbelb  particu' 
manner  the  body  of  an  indidknicnt  ai  com 
fet  ifonh  the  fubfiance  and  manner  of  the 
the  oflFen^fe  of  (iie  principal ;  1  (hdll  obfer 
'  periphraria  or  circunolocMtion  whatlbever 
words  of  airt  which  the  law  hach  appropriat 
iion  of  the  oiFence,  as  {3)  murdravit  in  an 
dcr  ;  {b)  ctpit^  .in  an  indidment  of  larcen 
ill  an  indictment  of  maim  ;  (d)  feknlci,  \ 
any  felony  whatever ;  (ir)  bitrglariarot  hur^i 
I'irjur^  in  an  ind lament  of  burglary;  (/) 
didment  of  treafon  ;  (g)  contra  Itgeant'ia  ft 
didment  of  treafon  againft  the  king's  peri 

%  Appeal  ^*  iS  fid.  4.  10.  C.  Elia.  t9)«  4  Col* 
feold  m aft  be  laid  «J  ttwumiM  u^cMmtmum*  Siraogi 
Con*  4  Co.  3j.  Summary  aov.  5  Coke  121.  Cro.  £ 
Corone  55,  S.  P.  C.  3.  3H.  7.  10.  Cmhew  31 
<0.  Skiao^  44V  Caithew  319.        (t)  Fakiumt  den 

Si£f.  56.  Secondly,  That  in  an  indifli 
{h)  appeal  of  rape,  the  faA  feems  to  be  ( 
by  the  words  felon'ue  rapuit^  without  add 
or  firft  fetting  forth  the  fpecial  munner  of 
and  then  concluding  that  the  defendant 
Alfo  it  fe^ms,  that  the  lilce  general  mam 
oflFence^  which  is  fuflEcienc  in  an  (ij  a{ 
alfo  be  fufficient  in  an  indifiment  (9;. 


(k)  C.  £U.  147. 
201. 

9  Ed.  4.  »€• 
a  Haie  184, 
iS5,  it6. 
t  >t.  Tr.  566. 
S«cbeverel*icair| 
m^eir.Caf.  31. 

(I)  B.  lodiA. 

7- 

9  Ed.  4.  t6. 

SuAngc  iti6. 

1168. 

(m)  Alcyn  7«, 

79- 

Sirange  9«o« 

1146. 

DougUa  534- 

5jS. 

I  Vfcd^rn  14. 

^  M«t<lfrn  p6y 

iif.  Coa.h.416. 


ftattd  under  10  yeati  of  age,  MS. 

SeG.  57.     Thixdly,  That  in  pther 
a  good  rule  is  indiclmenis  a$  well  as  ap 
manner  of  the  whole  fad  ought  10  be 
tainty,  that  it  may  judicially  appear  to 
didors  have  not  gone  upon  ioftAfficieiu  [ 

Vidt  SttaQfe  ^* 

And  upon  this  ground  it  Teems  to  1 
diAoient  findmg  that  ^  perfon  haih  fe 
without  Ihevria^  the  caufe  of  bis  innpriC 
may  appear  that  it  wa«  of  fucb  a  n^ 
might  amount  to  felony,  is  (/)  infuffi 
ments  againft  perfons  for  refuting  to  b 
tbey  had  been  Ugitimf  m«</«  §i0£ii^  hav 
Ihewing  the  manner  of  the  cIc£lion<» 
have  been  fucb  as  obliged  the  defend^ 

Svp.c.  10.  fed.  46, 


Ch;%i.         0¥l^    I3ICT.MENT. 

\Vito!P.cc,— Alfo\i^**^     ^«€n  (*)  tdjudsed.  That  an  mdi^a*  r-;c.EI?*-  S^t 

/7j<'moibMToU«^  \s  ^^^^^^«^*^"^  without  the  word  noaanttr, T^^aRoff*     3-** 

AUo  \l  reeiTis  to  \>c  ^l/")  ^^^^^<\  That  an  indl(3ment  charging  «  ^;{«'  3^^-  " 

/nan  wUh  a  nutax^w^n  rcrped  of  a  U^t,  which  is  lawful  in   it-   ,©    " 

Telf,  as /V>eere:^\n^o^  *^    inn,  &c  and  ortty  becomes  un  la  vi^fu  I  ^•P.c.95'— 

Trom  particular  cucumftanccs,  is  infuffictent,  onlcfs  it  fct  forth  v*J?'"*'T  ^^=* 

fcjme^rcumftanceswhTcK  niake  it  unlawful.  But  it  is  faid  that  r-^/a*^**'** 

tV/is  Is  needlefs  where  the  rhihglrkdicled  is  unlawful  in  its   owrn  '^  57.   '*  *^* 

hature,  a$  the  ktc,Mn^   6f  a  bawdy-hoofe,  &c. — Alfo  it  hath  ^V^*^''*'    ' 

Wn  (^'j  adju'Jgeii,  That  an  indiftmcnt  for  traiteroufly  coining  ^'•'ig^'^^ 

a^kcmy  Vikc  totbcVing*s  money,  without  (hewing  what  mo-  ^^^^^f,\.\:^ 

ncy     IS  infuffiaci^'c  v  cf  which  this  feems  to  be  the  plaineft  rca-  ^'^9. 

fon*  That  it  appears  not  whether  it  were  made  liicc  to   the  SaiiTe'*/**''    *" 

kinVs  <yol3  <ir  filvcr  coin,  of  only  like  to  ihat  in  brafs  or  cop.  j^"'«fley^JS* 

perf  &c.   and  if  it  were  made  like  to  that  of  the  latter  kind  only  aI^I^^.  »»^.Z 

it  (^  fee ms  that  the  offence  could  not  amount  to  treafon — ^  ^"^  ^ulTj^ 

Alfo  it  (/)  fecmi,  Thai  ao  indi£tment  of  perjury,  not  (hewing  ^*^,  'i»«ri 


judicial,  &c.    riWO  u  iccms  ciear,   i  nac  11  is  nccciiary  coin  in   — »«*cxv.    ^^ 
indiamcnts  and  (/*;  appeals  of  mayhem  and   murder,   to  fet  /u%l;/j,^** 
forth  particularly  in  what  manner  the  hurt  was  given,  and  (iJsip^^^^ 
that  an  omiffion  thereof  is  not  holpcn  by  a  general  conclufion,  ^f^:^^' 
that  the  defendant  Jic  fel^fiich  mayhemiav'tt  or  murdravit^  &c.  het.t'u'^'^    ^ 
But  having  already  ftcwn  in  the  chapter  of  appeals^  with  what  CO  Sop.  «^    ^^ 
certainty  the  count  in  ah  appeal  of  death,  mult  fet  forth  the  S'fJ'sV*  ^ 

fpecial  manner  of  the  fadt,  as  by  (hewing  in  what  [g)  part  of  fea.g*'?*^*  '^  3 
the  body  the  wound  was  given,  and  the  {h)  length  and  breadth  (O  «  sid.  ^  ^  ^ 
of  fuch  wound,  and  (1)  that  the  party  died  ot  it;    and  with  ^1^^^^'*^'^=^ 
what  {k)  weapon  it  was  given  ;  and  that  the  word  (/)  percujfit  Davy  r.  B^i^*^ 
cannot  fafely  be  omitted  where  the  truth  of  the  faft  will  bear  jBwow  a^^.^ 
it,  I  (ball  refer  the  reader  to  the  faid  chapter  of  appeals,  for  wyau^ihiS   ^^  ^ 
the  learning  relating  to  thefe  points.*— It  hath  been  adjudg-  ■nindiafi,e»r^  "^^ 
«d,  that  an  indi^menl  of  extortion  charging  J.  S.  witli  the  notrnufnio^  , 
taking  of  50s.  as  bailiff  of  an  hundred,  colon  officii  without  J^lA7ce^tbeT5^ 
Ihewing  for  what  he  took  it,  is  good  at  leaft  after  verdid^,  for  when  tU  wa^^ 
perhaps  he  might  claim  it  generally  as  being  due  to  him  as  J^yji"^**  ""*•»*■-»- 
baihfF,  in  which  cafe  the  taking  could  not  be  oihcrwife  ex-  \^l  u*R«yOT^ 
prcfled.    But  this  feems  to  be  a  Fpecial  cafe  (10).  1195.  But  vt^g^ 

tril  agaidft  the  opinion  of  Holt  C^^«. 

(to)  An  iBdiaaent  for  prccurinj,  ftc.  muft  fli«w  the  falfe  tokeni.     Strange  1117.    Vide  ai  ffecv^ 
a.  c.        Alfo  tn  ind'i^mcnt  for  wordi  fpokeo  of  a  juflice  in  the  excconon  of  hit  office,  maft  fet  om  «: 
the  word*.     J  Cora.  tJlg.  506,     Al(o  if  it  be  for  obftrufting  him,  it  moft  fliew  by  what  aft  it  w«9 
done.    Rea  v.  How.     Strange  699...^o  ao  inaittment  that  ibe  defendant  took  a  fcrvaot^withoat  ^ 
teftimonial  muft  ftew  a  former  fervioe.    Skinner  34>     S«  for  a  contempt  in  not  executing  a  warrane 
iic«|htt»  iiewtbe  natoreof  the  warrant,     i  Vemrii  305 — *-SeJ  vide  Ld  Rtym.    l!9»%    So  fw*" 
a  foMihle  tntry  tt»ere  oU|)it  to  be  a  pofi^ive  charge  of  a  aifTeifin.     Ld  Raymond  6tO. 

* 

Stif.  58.  Fourthly,  That  an  indiamcnt  charging  a  man 
diqunaively  is  void.  As  where  it  finds  that  A.  murdravlt  B. 
vet  murdrari  caufavit^  or  that  A-  verhtravit  B*  Vil  vertirari  cau^ 

Vol.  II.  Y  fi^^n 
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2it  OF    INDICTMENT.  Bk.  ^ 

{sj  5  Mod.  1)7*  /avit ;  or  that  A.  (a)  fahicamt  taHfm  cMrtam  vel  fahrUmri  cos 
'slik  f^i^\   for  here  are  diftinfi  oficnces,  and  it  appears   not  a 

371.  ''^^        which  of  them  the  indtdors  hare  accufed  the  defendant. 
Res'v.  Flint*  Se£i.  59.     Fifthly,  That  {h)  regularly  every  indidment  mu 

B.R.^H.  J70.  either  charge  a  man  with  feme  particular  offence,  or  elfc  wii 
teijsc^aiig^o'  Several  of  fuch  offences,  particularly  and  certainly  expreffec 
Barnard  K.  bT  and  not  With  being  an  offender  in  general.  For  no  one  ca 
I  Seir  Caf  ^^''  ^^^^  vi\itt  defence  to  make  to  a  charge  To  uncertain^  < 
(i)  I* Lev'  103.  ^o  ^\^9A  it  cither  in  bar  or  abatement  of  a  fubfequent  profeci 
t  Kcbie  178.  tion  )  neither  can  it  appear  that  the  fafis  given  in  evidenc 
\h^  'V*  %2!otl  a  defendant  on  fuch  a  general  accufation,  are  the  iair 
39or  '*  of  which  the  indiflors  have  accufed  him;  neither  can  it  judic 
(€)  I  Roll  79*  ally  appear  to  the  coiut,  what  punifliment  is  proper  for  an  o 
ReE  f^How''  fc^ce  fo  loofely  exprefled.  And  upon  this  ground  it  hath  bee 
straa^699.*  adjudged.  That  an  indifiment  is  infufficient  which  only  charge 
jCon.DiK  506.  a  man  in  general,  with  having  {c)  fpoken  divers  fslfe  an 
ilyfod^  ^  '^  fcandalous  words  againft  J.  S.  &ing  mayor  of  fuch  a  place  ;- 
Rtx  v!  Taylor,  Or  with  being  a  {i)  common  defamer,  vexer,  and  opprcflbr  i 
Siraoce849.  many  men;— Or  with  being  a  common  (e)  dtfturber  < 
?t"nV«  M^?'*  ^^^  peace,  and  having  fiirred  up  divers  quarrels  as  well  amon 
Barn.  K,  B.  219.  his  neighbours  as  other  of  the  king's  fubjeds  at  fuch  a  p)aa 
(t)%K.Ah.f%*  to  the  great  lofs  and  difturbance  of  his  neighbours  aforefaic 
^/;  I  Mod.  71.    ^^j  Qjjjg^  ^y^^  j^jj^gfj  flibjefls,  &c — Or  with  being  a  (f)  com 

I  Uv.  299.  mon  oppreflbr  and  difturber  of  the  peace ; — Or  with  bavii^ 

Rarmond  105.  \^tn  and  flill  continuing  to  be  a  man  of  evil  {g)  behaviour 

)g)^K.  a!^9,  "^Or  with  being  a  (A)  common  deceiver  of  the  king's  people 

(b)^  Mod.  )ii.  —Or  with  being  ^(i)  common  publifher  of  the  kiag*s  fecreti 

^i;  Moor  30a.  j^d  Qf  his  own,  and  of  divers  other  perfons  impanelled  togeth< 

l^sfitf26'.  ^'^'^  ^^^  ^^  inquire  for  the  body  of  the  county  of  divers  feloni^ 

99  Afliac45«  againft  his  oath,  &c.-— Or  with  being  a  {k)  common foreftallei 

*A^R^^\  —Or  wiih  b^ing  a  (/)  common  thief  5— Or  being  a  (jw)  coiri 

Moor30A.  *  ^'  '"^^  ^^*^  ^^^ ;— Or  with  being  a  common  (n)  champertor 

%%  A/fiac  73.  — Or  with  being  a  common  (#}  confpirators and  fuch  like  (ill 

(OT)MAa.  73.    («}a9Afr.  45.    (•)»9Aff.45. 

(11}  Or  fuia  msle  tt  MwUgnmr  ft  gtju  of  the  offiee  of  a  conftabk  is  too  feneraU  Str^sge  | 
Or  for  dfceitios  one  D.  of  fevrral  lottery  ordcn,  tis.  di  J^riptit  Arnii  ge  cmtmUit  %f  D.  dtkfrM 
4t  dt/ramdabant.  Strange  S.  Or  of  a  clerk  of  a  market  that  he  did  caofc  hh  ageatt  fllicftlly  to  it 
ceive  t>i  j§m*rml  f^rf^m^  f^tratjwmt  Ac.  Rex  ▼•  Robe,  Straafe  9^9.  So  in  a  dcctarotioa  •>  that  the  ^ 
'**  fcndant  did  receive  a  gift  or  reward,**  witboot  fpecifTiAg  it,  la  too  geiacraL  Davy  v«  Baker.  Bai 
»47i.— So  aaiodsdmcAC  0D5£lis.  for  cxerdfioga  trade,  ire.  **  in  Great  Brh^^**  sscoofeacfl 
Rex  V,  Lifter*    Straoge  ytS.  I 

It  is  holden  indeed  in  a  note  6f  Fitzherbert's  Abiidgemt 
That  an  indidment  for  confederacy  in  general  is  good, 
(^)i»A/r.45.     ^h»«  "  «a<'^  •  P^^*  by  the  reporter  of  the  {f)  yetr  b 
U)B.  in4tia.rt.  irom  which  the  faid  note  in  Ficzherbert  it  taken,  and  is  dei 
(r)*R.Ab.79.  to  be  law,  both  by  (j)  Brook  and  (r)  Rolle;   nor  do  I 

where  fiitd  the  Itfaft  reafon  offered  to  diftingatfli  this  firom 

other  cafes  abdve  mentioned.     Alfo  tc  is  holden  by  Sir  Edi 

(»)  5  inft.  41.      (0  Coke,  That  the  ancient  form  of  indiAmems^  charging 
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tuf/rh  ftavfng,  as  herecicks  and   traitors,  and  infeftors  of  tht 
highwzys^  confpircd   and  confederated,  &c,  to  dcftroy  the  ca* 
tlio/fcl:  /aifhy   and  having  daily  publifhed  falfe  and  fcdttious 
y^rUingx^  &c.  were  utterly  infufficient,  and    yet  fuch  indid-  ^^ 

ire/ics  feeoi   ro   have  been  (j)  frequent;    as  were  alio   indid!-  U)  s  I»^'*'  * 

menu  charging  men  in  general,  as  infidlatons  viarum^   tf  dt- 

P^pu/atcres  a^rorum^  which  {b)  word^  took  the  benefit  of  clergy  (^)  ii  C^*^  ^^|^* 
/iom  the  perfons  indiacd,  before  ihe  flatutc  of  4  Hen.  4.  c.  2.  s..m->.«->      =*=^ 


HaJe 


by   which  it  is  ena^ed,  **  That  thcfe  words  (hall  no  more  be  ,  u»|^ 

*'  pur  into  iiiJioimcnts,  nor  if  they  be,  (hall  have  fuch  K,^t6t 

••  as  Co  take   from  the  perfons  indiflcd  the  benefit  of  clergy."  ^ 

(i)  And  th\^  ftarute  in  this  refpcS  fccms  to  be  in  afflrmancc  of  ^f^^^^^  ^  • 

tbe  corDmon  law,  which  feems  generally  to  difallow  of  fuch  L#rnb.B.  ^*    «.^^ 

uncertain    indi<^aieniS|  as  appears  from  the  reafons  and  autho-  4o4* 

rittes  above    (ct  forth.— Yet  it  hath  been  adjudged.  That  a  ^ 

man  may  be  generally  indicted  as  a  common  barrator  againft  f,  ^^  • 

it\t(d)  form  of  tbeftatute,  and  ("r^  againft  the  peace,  without  (*)C.  J««.     5«^. 

(hewing  any   of    the  particular  fafls   in  the   indidtmcnt,    by  f/^g^JT"^^  ^'' 

which  he  appears  to  have  been  To;  for  barratry  is  an  offence  of  g  coke  ^sl  j/. 

a  f/*^  complicated  nature,  confifting  in  the  repetition  of  divers  U)»K.  Ab.-.7^J 

ads  in  didurbance  of   the  common  peace,   all  of  which  it  ^K^ebfe  409* 

would    be   too  prolix  to    enumerate   in  the  indi£\ment ;  and  (^)b.  i,c.  8t, 

therefore  (g)  experience  hath  fettled  it  to  be  fufficicnt  to  charge  f.  10. 

a  man  generally  as  a  cootmon  barrator  (which  is  a  (h)  word  oF  JtJfn"^"*  *^*' 

art  appropriated  to  this  purpofe),  and  before  the  trial  to  give  1*46. 

the  defendant  a  (i)  note  of  the  particular  matters  which  you    B.  r.  h.  370^ 

intend  to  prove  againft  hint.    Alfo  it  is  (*)  holden,  That  there  f'^^^*  '•  «•  S'- 

is  no  need  to  name  any  particular  place  where   the  defendant  (i»)Videb  t. 

was  a  barrator,  becauife    ^g  0,^11  be  fuppofed    to  have  been  c  gi.  r.  ,i.  * 

guihy  in  divers  places,   and  the  vmrt  is  moft  proper  from  the  [fJtKthlt^o^i 

body  of  the  coumy.     Alfo  it  is  faid  that  there   is  no  need  in  ?' ^  • ''  ''  75* 

the  conclulion   of  fuch   an  iniiamcnt  to  lay  the  offence  ad  (i)  a«  lnii€t» 

HKumentum  %mntum  ug^orum^  bfc.   but  that  {/)  diijirfirum  is  fuf-   ««"« of «  ^coid 

ficient  in  fuch  an  mdiQment  as  well  as  in  an  indiament  of  a  "^f^^^^^^tm^ 

copimon  fcold,  «c»  b^canfc  it  appears  from  the  nature  of  the  cuJtnZm. 


Uirlcriptioo  Qt  the  lubftance,  nature,  or  manner  of  the  crime.  ?.)  s  P  2"^- 

{fy  cannot  be  (upphcd  by  any  intendment  or  implication  what-!  t  Jc.  ;o:   ^ 

w  iT^^^^L    ""*  wpon  this  ground  it  feems  to  be  (7)  generally  ^"i^^^  ♦*. 

holden.  That  an  mdiameni  of  death  having  the  words/./^«/A  fifvenV^* 

murdrci^^tx,  &c,  cannot  amount  to  an  indiflmcnt  of  murder  337.        ^^  ^^fc. 

without  the  words  in  malitia  pracontaia  ;  and  yet  by  the  Word  i^^  ^''  ^^ 

nmr^mi  ,t  expref.ly  chargts\hc  party  ^ith  murder,  and  1?'^  ^'HaT/T^^i  ^, 

t4«-    4  Coke  ^,  V'^l!^^^^* 
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tmpoffible  (hat  there  could  lie  i  manJer,  an 

penfc.     Alfo  it  reems  to  be  generally  agreed, 

ment  of  death  can  be  good  without  in  cxpref 

the  deceafed  both  received  the  hurt  which  is  I 

of  his  death,  and  alfo  that  he  died  of  the  I 

and  that  the  want  thereof  cannot  be  made  \ 

plication  whatfoevcr,  as  hath  been  moreful 

ft)Kt\\m.tr.    fci3.  82,  83.     Alfo  it  hath  been  (a)  adjudf 

yut(j,f.c  >B.    diaiment  againll  J.  S.  for  felonioufly  breakir 

'  '*'  and  commanding  J,  N.  who  was  therein  impi 

toefcape.  Is  not  a  good  indictment  for  a  fe 

without  exprcfsly  (hewing  that  J.  S.  did  efc 

breaking  is  exprefsly  laid   to  be  felonious,  at 

that  it  could  be  To,  unlcfs  the  party  did  efcape 

necdlefs  to  enumerate  any  more  inRances  of 

are    To    very   frequent,  that  there    is  fcarce 

mentions   exceptions  taken   to   indidlments, 

fome  or  other  grounded  on  this  rule,  That  in 

ibitg  mattrial  Jhalt  bi  taktn  hy  inttndmtnt  er  im} 

Yet  the  law  will  not  admit  of  too  gtea 

kind  ;  for  it  hath  been  adjudged.  That  if  in 

indiftmeni  of  death,  the  afTault  be  laid  wit? 

(J)  4  Coke  4r.     &c.  there  is  no{i)  need  to  repeat  it  in  the 

which  (hews  the  giving  of  the  wound,  being 

putative  to  the  precedent  fcntence,  and  laid 

(OC,  Jk.  47J.  and  place  with  the  afTault.     Alfo  it  hath    b 

that  where  an  indictment  fets  forth,  That  J 

arrefted  by  virtue  of  a  plaint  before  fuch  a  fl 

be  intended  that  there  was  a  good  warrant. 

f^gCoktt;.    (4^)  adjudged,  <h at  where  a  warrant  is  allege 

SCukt  no.        arrcft  of  J.  S.  within  the  liberties  of  Londoi 

ment  lays  the  execution  of  it  in  fuch  a  p: 

London,  without  ex prefsljr  laying  the  pariH 

the  liberties  of  London,  yet  the  indidmen 

court  will   not  admit  of  fuch  a  flrained 

parilb  in  London  may  be  out  of  the  liberties 

St£f.  61.     Alfo  it  hath  been  (t)  adjudget 

indiClment  finds  that  J.  S.  txtftiHt  of  fuch 

trade,  &c.  as  brings  him  within  the  purview 

on  the  indictment  is  founded,  committed  ft 

be  intended  that  he  was  of  fuch  degree,   I 

the  faCt,  without  any  cxprefs  allegation   to 

Bur>ow  t]s.       caufe  that  is  the  mofl  natural  conftruClioi 

Vit' "'  *''*"  "'fi"">  going  before  the  verb  to  which  it 

c.  Jit.  «io,       cafe.     (/J  Yet  where  an  indictment  of  forci 

.RHi.«fi.       A.  difTeifed  B.of  fuch  land  txijiem  Hbtrum  t 
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teems  agreed,   that  the    indiAment  is  infufficient,  becaufe    it 
^SLnds  indifferent,  according  to  the  common  rules  of  conftruc- 
tion,  whether  the  Jand     were  the  freehold  of  B.  at  the  time  of 
the  difleifin,  or  at  the  time  of  the  finding  of  the  indi£imenr^ 
the  word   ejtj^^ns  not  being  the  nominative  cafe  to  the  verb, 
bat  applied  to  the  thing     which  was  the  fubjcd  of  the  action. 
But  1  cannot  find  any    certain  general  rule,  whereby  it  may  be 
known  in  what  cafes  an.    exception  of  this  kind  (hall  be  taken  to 
bcfo  over-nice,  that  tHc  court  will  not  regard  it.     All  there- 
fore that  I  ihall  add  on      this  head  is  this,  That  as  on  the  one 
hand  the  law  will   not    i\iiFer  a  man  to  be  condemned  of  any 
crime,  whereof  the  jury  have  not  exprefsly  found  him  guilty, 
by  any  argument  or  in:ip>lication  from  what  they  have  fo  found; 
foon  the  other  hand  it   ^ArilI  not  fufFer  a  criminal  to  efcape  on 
fo  trifling  an  exceptiofi^  which  it  would  be  abfurd  and  ridi- 
culous to  take  notice    of;  for  nimia  fuhtilitas  injure  reprobatur^ 
But  the  judgment  hereof  cannot  but  be  in  a  great  meafure  left 
to  the  difcreiion  of  the  judges,  who  from  the  circumftances  of 
each  particular  cafe,    the  comparifon  of  precedents,  and   the 
plain  reafon  of  the  thing,  feem  always  to  have  endeavoured  to 
go  wixhin  thefe  rules  as  nearly  as  poffible. 

SiEt.  62.     Seventhly,  That  it  is  a  certain  rule.  That  where 
one  material  part  of  an  indictment  is  repugnant  to  another, 
the  whole  is  void,  for  the  law  will  not  admit  of  fuch  nonfenfe 
and  abfurdities  in  legal  proceedings,  which,  if  fufFered^  would 
foon  introduce  barbarifm  and    confufion.      Alfo  it  takes  off 
much  from  the  credit  of  an  indidlment,  that  thofe  by  whom  ic 
is  found,  have  contradided  themfelves.    And  upon  this  ground 
it  hath  been  adjudged,  That  if  an  indidlment  (tf)  charge   the  («)  3  Mod.  io.«^ 
defendant  with  having  forged  a  certain  writing  by  which  A. 
was  bound  to  B.  which  is   impoflible,  if  the  writing  were 
forged ;  or  if  an  indiCloient  of  forcible  entry  fet  forth.  That 
the  defendant  difleifed  J.  S«  of  lands,  wherein  it  appears  by 
the  indidtment  itfelf  that  he  had  no  freehold  whereof  he  could 
be  difTeifed  ;  or  that  the  defendant  entered   peaceably  on  J.  S. 
and  then  and  there  forcibly  difTeifed  him  ;  or  that  he  difTeifed 
him  of  land  then  being  and   ever  fince  continuing  to  be  his 
freehold;  (^)  every  fuch  indiftment  is  void,  for  it  is  manifeft  WSeeb.  1. 
inconfiftency  and  repugnancy.     And  upon  the  like  reafon  it  ^"^  ^39- 
hath  been  adjudged.  That  an  indidment  of  death,  laying  the 
ftroke  at  A,  and  the  death  at  B.  or  the  ftroke  on  the  firft  of 
May,  and  the  death  on  the  tenth,  and  then  concluding  that 
the  defendant  in  fuch  manner  murdered  the  party  at  A.  afore- 
faid,  or  on  the  firft  of  May  aforefaid,  is  infufficicnt  for  the 
repugnancy,  as  hath  been  more  fully  {hewn  in  the  [c)  chapter   fr)Sap.e.*3« 
•of  appeals,  becaufe  it  fuppofes  the  murder  to  have  been  com-  ;•  hI«"w-  ' 
mitted  at  a  p^cc  in  the  firft  cafe,  and  on   the  day  in  the 
fecond ;  xa  which  it  appears  by  the  indiSmcnt  itfelf.  That  the 
party  was  not  km^j  but  only  wounded.    Alfo  it  hath  been  {d)   (j)  zR- Abr.  mm 

Y  3  adjudged. 


H)  U  AIT.  !». 
F.CoiDiie  171. 
ladUtntDt  4> 
B.  Coran*  7C> 
b...c.n  f.*'' 
(()iR.Ab>.Si. 

PiriUtj  c>r't. 

s  K.  Abr.  Si. 

imciSAAij. 


ej)c.ti.  t.n, 

S«(ia  C  tit. 


«  Cokt  67. 
Plawilcn  97. 
I  H.lt  *J7. 


B.  India, 


F,  India,  11. 
S.  P.  C.  ,s. 


OF    INP  r  c 

adjudged.  That  »n  indiflmerit 
weights  and  meafurM,  is  void, 
to  fuppolc  ihii  iron  could  be  fold 
it  is  repugnant  and  inconnilent  ll 
f^me  lime  when  ii  was  fold  by  w. 
at  a  frflions  holdfn  the  I3ih  of  , 
the  defendant  has  been  ablcnt  fron 
St&  of  January,  30  Car.  2.  it  ia 
for  the  impoflibility,  for  there  are 
ifirn  of  January  and  the  holding 
indiflmcnt  charge  a  man  with  ha' 
which  appears  upon  ihc  face  of  ti 
but  a  trefpafs,  as  with  felonioufly 
away  trees,  the  court  will  f/)  not 
fenfe  appears  plain,  the  court  will 
impropriety  in  the  cxprellion,  as 
having  mowed  vnam  mCTamfmni,  \ 
jicieni,  and  yet  that  which  was  irn 
of  the  mowing  be  in  ftriSnefs  calle 

S16I.  6j,  As  to  the  fecond  part 
ner  the  body  of  an  indiftmcnt  at  c 
the  fubCfance  and  manner  of  th^  UQ 
of  the  accefljry ;  I  fliall  obferve, 

Firft,  That  a  repugnancy  in  fet 
equally  fatal  as  in  fetting  forth  ih 
therefore  if  an  indiftment  of  death 
one  day,  and  the  death  on  a  fubfeq 
celTaricB  with  having  abciied  the 
fetony  and  murder  only,  ii  is  infuffi 
>  futly  (hewn  in  the  f./)  chapter  of  »f 
by  the  indiflmcnt  itfelf.  Thai  the  lir 
fequcntly  of  the  murder,  wis  fubfeqi 
and  therefore  it  is  repugnant  to  al 
abetted  the  ftroke  by  being  prcfentat 

BiSi,  64,  Secondly,  That  where 
abet  a  fa£t,  and  one  only  adiually  d< 
may  in  the  fame  manner  as  an  {/)  a 
rally,  as  done  by  them  all,  or  fpeciil 
one  and  abetted  by  the  red.  fiurit  I' 
if  an  indii^ment  barely  chirge  1  man 
when  a  murder  was  cominiited,  i(  is 
may  be  innocently  prcfent,  and  fliall 
been  a  party,  where  no  circumftani 
him  To. 

&16I.  65.  Alfo  it  hath  been  (i)  ad 
ment  of  J.  S.  as  accefiaty  to  four,  by 
fcltni  ipfit  quatuer  homlna  ftlmiem  pr 
ftUnui  rtitftavit,  is  naught  foe  not  T 
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k  dotii  not  appear  how  many  of  them  the  indiAori  have  found 
him  to  have  received,  vrhether  all  four,  or  three,  or  two>  or 
but  one. 

Sia.  66»    It  hath    l>ccn   (a)  holden.  That  an  indi£lniene  Wc.b/j, -.* 
charging         ^"^  ' ^^^  ■"-' 1— -:'"  --»  r.,.^..^..i,J  «....^     -75  - 

fuffered 

efcape,  „ ^  .       .,  '         -      -^ 

and  chat  ic  was  a£lually    committed,  is  void  for  the  uncertainty,  ViVieP.  conam 

not  only  becaufe  it  appears  not  but  that  the  offence  of  which  ^'  ^^* 

the  party  was  fufpe^ed,  was  nerer  aftually  committed  $   in 

which  cafe  the  efcapc  crould  (^)  not  be  criminal  j  but  alfo  be-  (4Sop.c.  is« 

caufe  it  appears  not  wbat  the  felony  was,  and  unlefs  the  arreft  ^^  j|*  IJ'^^ 

were  for  a  felony,  the   cfcape  could  not  be  felonious.     But  it  e!  19.'  f.  %l  |. 

is  faid.  That  an  indt^ment  for  knowingly  receiving  perfons  Str.  is»6.  i»^^^ 

Mtiawed  for,  or  conwiQcd  of  (clotty ^  or  for  knowingly  foffer* 

ing  fuch  perfons  to  efcmpe,  (c)  may  i^  good  without  fliewing  (0l^4w.4«  ^^ 

what  the  felony  was,   or  that  it  was  aftaaHy  committed,  if  ^J^'^'  "•• 

the  record  of  the  outlawry  or  conviftion  be  fct  forth  with  con-  ^'       *'•  *•** 

venient  certainty :  And  the  moft  plauGble  reafon  of  this  opinion 

feems  to  be  this.  That  it  may  be  fiifficiently  made  out  by  fuch 

record,  of  what  Und   the  felony  was,  and  alfo  that  it  waa 

advally  committed,    &c.    It  is  holden  indeed  by  Sir  William 

(i)  Suandford,  That  fuch  a  general  indidment  for  receiving  a  (J)  s.  p.  c,  ^^^ 

perfon  outlawed  for  felony  in  the  fame  county  wherein  he  ^"'•^•^^^•aTV^ 

dwells  is  good,  but  not  if  it  were  in'  another,  becaufe  a  man     ^^  ^^^* 

is  bound  at  his  peril  to  take  conufance  of  an  attainder  of  felony 

in  his  own  county,  but  not  in  another.    But  I  much  queftion 

the  authority  of  this  diftindion,  fince,  as  the  law  feems  now 

to  be  (r)  holden,  a  man  is  no  more  bound  to  take  conufance  M  8«»*  ma»» 

of  fuch  an  attainder  in  his  own  county,  than  in  any  other. 

&^.  67.    It  hath  been  (/)  holden.  That  an  indidment  c/'^tH.  e.^«» 
finding  that  J.  S.  fcigHter  uaptavit  fuch  a  one,  being  a  felon  is  *;  Jn^l^  *;,, 
not  g^od,  for  this  reafon  among  others,  becaufe  it  doth  not  •'icebic  760.* 
exprefily  find,  that  J.  S.  knew  the  perfon  fo  received  by  him  s.P.  c.  96. 
to  have  been  a  felon.    But  this  is  contradided  by  other  (|)  rEd*w7V.'3?*^ 
authorities,  by  which  it  is  holden.  That  the  word  yciW/r  in  iD.Ao.  Abri« 
fuch  a  cafe  ihall  be  conftrued  to  eo  through  the  whole  femence.  ■9* 

^  °  5  a^odcro  !«<»• 

acrasgs   75.      VMe  Res  t.  Uwlcy.     Stfaagt  '90^      Baroaid  K.  B.  a6a»^    Fii«|ib.    sa«« 
Jles  V.  Baaci,    Aadiewi  16a. 

As  to  the  fecond  point,  vi«.  In  what  manner  the  body  of  an 
indidment  at  common  law  muft  defcribe  the  perfons  mentioned 
ia  it ;  1  (ball  endeavour  to  (hew,— In  what  manner  it  muft 
defcribe  the  defendant  j— and,^  How  perfons  mentioned  or  re- 
ferred to  in  the  indiament. 

Si&.  68.    Aa  to  the  firft  particular,  it  is  faid.  That  an  in- 
diamcat  that  the  king's  highway  in  fuch  »  place  U  in  decay* 


JI» 


(<]  >  Roll.  Ab. 

79- 
VtODi  6lo. 

(i)  1  H.  5.  J. 
S-".tni.,  14]. 
B.  P.C.  ill, 

P.  Ml(DO.«, 


t. .«. 

B.  ," 

t&.  1 

((]Th(I.  B. 

(.  s-  r. ». 

■  I  H.  4.41 

r.  Co.nw  8 
MifiiofiM.  1 


37- 


Sbairn  jgi, 

S  Hilr  MO. 

CtRhco  1)9. 
II-,  P.lm.  19J. 
«it,Tr,  130. 

CO  Sop.*.. I. 

f /;  B.  A<M.  ;o, 
L.,uii..EJ.«. 
S3.  34. 
»"•>■  »34.   . 

^«;  a.  Ajd.; 

■A,V.:,„. 

6h-v.tr  391, 

J91- 

0  Edo,  4.  4!. 


OF    INDICTM  E 

through  the  default  o(  the  inhabitants  t 
good  without  naming  any  perfon  in  cenai 
Alio  it  is  did,  {by  That  do  indidtee 
tagc  of  a  millaken  furname  in  ihe  indii£ti 
abatement,  or  oihecwire,  notwitht^andii 
no  manner  of  atBnity  with  his  true  one, 
known  by  it.  And  in  this  refpeit,  an  ir 
an  appeal,  whereof  it  is  (</}  certain  that 
name  may  be  pleaded  in  abatement,  as  1 
nofmer  whatfoevcr. 


St£f,  69.  But  I  do  not  find  but  th 
mcT  of  the  defendant,  except  that  of  i 
every  defeSive  addition,  are  as  fatal  in 
appeal ;  for  it  feems  geneially  to  be  (/) 
nofmcT  of  the  defendant's  name  of  bapt 
abatement  of  an  indi^loient.  Alfo  it  h 
to  be  a  good  plea  in  abatement  of  an  ij 
by  the  name  of  Sir  J.  S,  knight,  that  h 
knight.  Alfo  it  hatb  been  [£)holden, 
Jn  abatement  of  an  indidment  againft 
that  he  is  not  called  garter  in  the  indi£ 
name  of  dignity,  being  given  him  by  ihi 
namut,  and  tinncn  impenimui ;  and  from  1 
it  feemi  plainly  to  follow,  That  the  c 
name  of  (/>)  dignity  may  be  pleaded  in 
diAment :  (i)  And  if  To,  why  fhould  nt 
defendant's  name  of  bapiifm  be  equally  f 
iC.  Dif.  joi.  slnft.  (6S.  (i)  Vide  c.  ij.  (.  103  I 
)B.c.At>.io4.     iHal<i;5.     C10.J1c.eo9.    B. 

Se^,  70.  It  fecm»  to  be  agreed,  Th 
indidlmcni  be  the  fuit  of  the  king,  yet  be 
letter  of  ibe  Oaiute  of  1  Hen.  5.  c.  5-  cor 
forth  more  at  large  in  the  chapter  of  [i) 
be  confiiued  to  be  out  of  the  meaning  ol 
follows,  That  the  want  of  a  fufficicnt  add 
tute,  is  as  good  an  (m)excepiion  to  an  ind 
of  outlawry  Ue  on  it,  as  it  is  to  an  appeal. 
D,"46.    (.JC.EIi.  31.  Ml.    C.J*c.sii. 


f.;9.P.C.6l,       Alfii  i(  ha'h  been  adjudged,  That  it  i 

*  "■'' '"'         apply  fuch  addition  to  the  name  which  1 

diSlut  only,  and  not  to  the  firft  name:  Bi 

material  [f)  whether  any  addition  be  put 

comes  ui^der  the  aliai  diSius  or  not,  be 

B«.     ScmpU'i  Ci'c,  0.  B.  June  IcIT,  \-}ti. 


■  Hilc  I7T. 
t  lift.  ft). 

S  Lean. 183. 

t.  Eli..  jSj. 
Vide  Djtr  St. 
I  Ed*.  4.  I. 
F.FiPceltlcji 


lEdw.f. 
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prefled  is  not  material.    But  it  is  To  great  a  fault  to  put  no  ad- 
dition CO  the  firft  nstme^  that  where  feveral  are  indl6ted,  fuch  an 
omiffion,  in  refpeA  of  one  of  them,  makes  the  indi^imcnt  (a)  W  i  Bufft.  ig|. 
vicious  as  to  ail.     And  it  may  be  probably  argued,  that  there  ^*^**^^*H*i^ 
is  the  famereafon  for  the  like  fault  in  an  appeal  againft  divers,  '^^' 
to  abate  it  alfo  as  to  all  j  but  I  do  not  find  this  point  (L)  ex-  (4)  vid«  fop. 
prefsly  agreed.     But   it   fcems  dear.  That  generally  the  law  is  «•  »3-  ^«  t*?! 
the  lame  in  relation  to  additions  in  indidiments  and  appeals.        F.Coaot  i8. 

Having  therefore  already  treated  in  the  chapter  of  appeals 
of  the  general  learning  relating  to  this  fubjcft,  and  (hewn  that  WSop.cij, 
zn^ddUion  in  (c)  Englifli  is  as  good  as  in  Latin ;  and  that  (%.e  ., 
where  feveraJ  defendants  have  the  fame  addition,  it  is  (d)  fafcft  f- 106.    '   ^' 

on  beta 
:  to  be 

_-       ,.      ,_.-'      ..         r — J  — -  havine  «iiu  ---»/•  — ..j. 

fbewo  what  m  a  fufficient  addition  of  the  (f)  eftate,  or  dwree    (f )■*"?•  c »j. 

or(^)myftcry  and  alfo  of  the  (A)  town,  hamlet,  place%nd  w'st,".".';. 
county  of  the  defendant  :  And  alfo  how  the  defc^  of  an  ad-  f-  i.«.V»t' 
dmonmaybe  (0  falvcd  by  the  appearance  and  plea  of  the  dc-  ^P^'f-^'i- 
?htcrofa^;laf,f  '^'^   '"*'"  ^^  *"  thefe  particular,  to  the  '' "*• 

yJfJt  ^!fSil'^?''°"**  particular,  ,;/z.  In  what  manner  the 

body  of  an  md.ament  at  common  law  muft  defcribe  the  other 

prfonsbende,  thedefenaant  mentioned  or  referred  to  in  it     l[ 

«  ceruinly  fafeft  to  defcribe  th,^  „.:.k  _  •     .         ' 

_>.•  V     n  k  .-II.,  K»  A-r  '"*'"  *"'"  convenient  certainty. 

which  wil  hardly  be  d.rpenfed  with  except  in  fpeciai  cafea,  aJd 

for  fpecul  reafons.     J.  or   thofe  general  indiftments  whi?h  S  ,„   .  ,. 

anciently  feem  to  have  been  it\\o,Z,mA  f^^rcc-      j-        ^  .^^  (*)  3«  Affiie 

to  balce    &c.  againft  the  aVz!    &^    „ J"fTI       • "  ^^^^"  V^'r 

perfons  without  caufe.  &c  haveh.,h'  ?  /  f°' *"ft"""."g  <»' v«»  ■.?..&«..  .7, 

u  u      •  r  iE  •     *  r  "*^^  "y  ^he  later  (/)  authorities  been 

holden  .nfufficent  for    their  unce'rtainty  in  not  naming  S  ^A^ft'^'' 

perfon,  in  particular  who  were  fo  fufFered  to  bake,  or  d  ftfa  nS         *      *  '^' 

without  which  the  court  cannot  fo  well  know  what  fine  will 

be  proper  j  nor  c.o  the  defendant  be  fo  wel?  enSe;  to  mS 

fccutr'  ^^^^^  '^'  '""^^'^"''  '°  '  fubfequlnt  prl 

fof'ln^tj7.L'':^Zl^^^^^^  an  («,  indiament  f-;  Shower 

a  rate  without  namin»  r  P*'.'""*  '^"^  ^"*='>  *  '«"  ^'  fuch  **'•  J»* 

ver5  difficult    if  not  !^  "-^.T  ~°""*'"  prefumption  it  may  be 

nff^nj.,  ^f  .u-  I  •  y  '  *""'6 »  '^"^  otherwife  a  notorious 
offender  of  this  kind  might  be  wholly  difpunifliable.  for  want 
Of  the  jttwi  knowuig  the  name,  of  the  pcrfona  fo  rcSived,  and 

yet 


F.  Car.  IS». 
•)  AStc  94. 


«6.  III. 

(f)  F.  India. 


30  Affile  J7. 

/,;  ,  Ed.  4.  i*. 
F.  liilia.  15. 
S.P.C.91. 


8.  p.  C.  9S. 
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jwt  might  be  pablicfcly  known  to  carry  01 
the  common  nufance  of  the  country  ;  in  1 
not  but  be  rrafonabic  in  fuch  a  cife  to  pur 
as  an  acecflary  to  the  thicvet,  without  fht 
ceivcd  fooie  of  theoi  in  putieular.  And  J 
8  (a)  ftrangcr  unknown  to  the  country  be 
<lcad  body  of  a  periba  who  was  well  km 
fucb  a  manner  by  its  woundt,  that  no  one 
was,  it  is  certain  that  an  indidmcnt  agi 
having  killed  quiiJam  ignelum,  will  be  g 
the  fame  ground,  if  a  flrangef  unknow 
robbed,  and  will  not  come  in  to  profeci 
name)  it  Ceems  clear.  That  an  indi£lincn 
for  having  robbed  guindam  ignelum  is  goo 
found  upon  one  notorioufly  fufpcdled  of  fel 
give  no  manner  of  account,  as  where  a  hi 
bended  with  his  pockets  full  of  watches 
That  he  may  either  be  indiSed  for  Healii 
lings,  being  the  goods  qunruniuin  igiuterum. 
for  flealing  them  generally.  Alfo  in  the  i 
^cides  for  the  murder  of  King  Charles  1 
That  the  fa^  was  well  laid,  as  done  ptr  qi 
a  vizor  on  his  face.  And  if  one  fical  thi 
tic.  during  a  vacancy,  he  may  be  indiflec 
KtUfi^y  and  yet  the  church  can  have  no  ] 
feem  to  be  fpecial  and  extraordinary  cafc! 
ticular  reafons,  and  grounded  on  minii 
out  whicbf  it  fecms,  that  fuch  indiSmer 
taincd. 

It  feemt  to  be  taken  as  a  ground  in  i^f\ 
regularly  the  pcrfons  offended,  as  well  as  t 
to  be  certainly  dercribcd  in  every  indidtm 
hereto  it  hath  been  ({)  adjudged,  That  an 
ing  quondam  ftctam  ptmni  linn  cujufdam  ?, 
hnh  It  cataiiis  eujufdam  f,  S.  is  InfuiEctent 
exprefsly  appear  to  wh»m  the  goods  flolen 
was  anciently  {/>)  holden.  That  where  on 
death  of  a  pcrfon  unknown,  the  inquefl  o 
to  the  court ;  but  furcly  this  muft  he  inten 
fome  means  to  know  it.  However,  from  ( 
Icems  plainly  to  follow.  That  wherever  1 
known  to  the  jurors,  his  name  ought  to  be 
mcnt.  And  therefore,  as  I  take  it,  ihofe  ( 
generally  to  allow  of  indiAolena  of  killing 
unknown,  are  to  be  underftood  with  this  fi 
indictments  are  then  good  when  the  party 
10  the  jurors.  And  agreeably  hereto,  others 
fully  of  the  matter  feem  plainly  to  go  upor 
feveral  cafe).    And  the  want  of  fucb  sec 
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to  have  been  the  bed  rcafon  why  indiaments  not  fliewing  to  (^;  India.  47. 
whom  the  wrong  was  done,  were  difalluwed  in  feme  of  the  30  Aflhc  37.  * 
old  (a)  books.    However,  it  ia  certain,  That  an  appeal  for  the  l^y^^"}^' 
dnth  or  robbery  of  a  perfon  unknown,  is  in  no  c-fe  good,   as  (^)8^^'c.'J: 
hatb  been  more  fully  (hewn  in  the  (b)  chapter  of  appeals.  f.  78.       '    *    ^ 

Se^.  7a.    It  hath  been  {c)  adjudged.  That  an  indiament  of  (,)  k^„^ 
an  afiiult  on  John  parilh-pricft  of  D.  in  the  county  of  C.  is  Dyer  zZ^. 
good,  without  mentioning  his  furname;  for  if  a   wrongful  fur- 
name  of  the  defendant  hiaHelf  will  not  vitiate  an  indictment,  as 
ha-h  been  more  fully  (hewn,  Se^,  69.  furely  aftrthri  the  oaii(Hon 
of  the  furname  of  any  other  perfon  will  not  vitiate  it }  efpecially 
where  fuch  perfon  is  otherwife  defciibed  with  fuch  certainty  that 
iib  impoffible  to  miftake  him  for  any  other.  But  if  anindiSmenC 
for  a  wrong  done  to  a  perfon  well  known  defcrtbe  hink  only  by 
his  name  ot  baptifm,  without  fome  addition  to  diftinguiih  him 
fromothenof  the  fame  name,  it  feems  (d)  queftionable,  Whe^^  ,^  Vlacbilt, 
ther  it  be  not  infufBcient  for  the  reafons  given  in  the  foregoing  c.  131. 
fcaion.    It  is  (i)  faid,  indeed^  in  a  fliort  ilote  of  *  cafe  in  JfiJ^^;  JjJ^^^^ 
Moor's  reports,  That  an  indi^ment  againft  one  Cole^  qutd  hur^  *^j  Moor  46^ 
ikr'tUr  d^mum  cujufdam  Rit^rtR fngit^  was  adjudged  good,  with- 
out the  farname;  and  it  not  being  there  mentioned,  that  ther<j 
was  any  other  defcription  of  the  party  but  by  his  name  of  bap« 
tifm,  it  may  be  argued  that  that  alone  is  fuffident :  But  to  this  ic 
may  be  anfwered,    That  the  only  poin^  taken  riotice  of  as 
adjudged,  is  that  the  furname  is  not  necefTary,  and  perhaps  \a 
the  record  at  large  there  might  be  fome  addition  :  But  granting 
that  there  was  none,  yet  the  authority  of  this  cafe  is  the  lefs  to 
be  regarded,  becaufe  of  the  books  cited  to  fupport  it,  (f)  two  0V»*  A*««$« 
feem  to  be  direflly  againft  it ;  and  the  {g)  third,  which  is  moft  ^')  ^  ifw*i  u 
to  the  porpofe,  only  proves  that  an  indiAment  for  dealing  the  {t)  Unb.  B.  4* 
goods  tujufiam  ignoti  is  good,  which  feems  by  no  meant  to  ••  Jj  ^:  *95*^ 
come  vp  to  the  point  in  queftion,  as  hath  been  more  fully  \^  Mi€t\  17* 
(hewn  in  the  precedent  fediom    Yet,  however  the  law  may  B.  lodia.  €m 
ftand  in  relation  to  fuch  an  gnceruinty,  it  feems  to  be  (h)  ^^^^l^'^fi^^ 
agreed,  That  a  repugnancy  or  abfurdity  in  the  defcription  of 
the  perfon  injured  will  vitiate  an  indictment ;  as  where  one  ia 
indited  for  (Vealing  bmia  fntdi^  J.  S.  where  no  J.  8.  waa  (0it.«r-4i«« 
mentioned  before  (la),  for  though  in  civil  adions,  the  wof*  J;\vl5;^.V« 
;rtf<i^^  hath  been  fomctimes  (1)  rcjefied,  as  furplus  and  Toid^   549,150.535^ 
where  it  could  be  referred  to  (i)  no  certain  antecedent,  yet  this   5S6. 618. 
pay  perhaps  chiefly  depend  on  the  (latutes  of  Jeofailes,  which  J'^gfiJ^iji'* 
w  many  cafea  help  dcfeds  In  fornk  in  civil  adions,  but  ext^d  q.  b.  1784.  p. 

('*)  ^'^'K"  Monti  wu  indiaea  at  a  rcceim,  Tbe  in4iameot  ftated,  <«  he  the  faid  Thtmat  Morris 
%ell  knowjnj,  *e."  bm  the  indiament  wai  heid  sood  wit  hoot  the  mordt  the /aid  Thcmas  Mornx^ 
»T  «1  At  jttdgci  Mich.  1774.  MS.     Bot  whctt  aa  iodiameot  cofttaioed  two  coonu,  one  for  ftcal- 
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not  to  criminal  cafes,  wherein  the  gri 

149.  <]uired,  and  if  an  award  may  be  defeatc 

ij4-    payment  on  a  ceriain  day  before  mentior 

l_      was  meniioned  before,  it  cannot  well  be 

inconfiltency  will  be  left  fatal  in  a  ctjmin 

.,  Sfif.  73.     It  h«b  been  (i)  adjudged 

an  indidment  of  death  to  alledge,  that  tl 

the  peace  uf  God,  and  of  our  Lord  the  ] 

words  are  commonly  put  into  indiftmrni 

fubllance,  and  perhaps  ihe  truth  might  bt 

the  cime  actually  breaking  the  peace. 


S'S.  74>  As  to  the  third  point,  vlx. 
body  of  an  indidmcnt  at  common  law  n 
wherein  the  oiTencc  was  committed.  It  I 
dii^tment  can  be  good  which  wants  a  ct 
this  kind.  And  therefore  it  ii  (c)  faid,  T 
forging  a  leafe  of  certain  lands,  without  na 
parcel,  is  infufficieni.  Alfo  it  feems  to  b 
indi^mcnt  for  flcaling  iena  it  catalla  J. 
dcfcription  of  ihem,  ii  void  for  iia  unceit 
fons  for  which  indi^mcnts  charging  a  1 
fender  in  general  arc  void,  and  hath  bee 
in  the  fifty-ninth  fe<3ion.  And  upon  t 
been  {*}  adjudged.  That  an  indiSment 
clofcs  of  meadow  or  paflure  ;  or  for  divet 
tetn  aqute  running  from  fuch  a  place  to 
any  farther  dcfcription  |  or  for  ingrofEni 
Um  ftTamimi  itfceni^'oi  (i)  Jivirfat  tt 
fliewing  how  much  of  each ;  or  for  carrj 
itruu  tafiiy.  without  adding  the  wordt,  ii 
other  fubftantive  to  ctnUnas  i  or  for  erc£ti 
antra ftrmamjiaiutit  without  Ihewing  fa 
fufficicnt  for  their  unceitainty. 


ftMliitlit  tvvifa.  Ru  T.  GIbkl.    SttUfC  497. 


rtK™.C.r, 
3I0,  j8i. 
Vide  a  BulCjt;. 
.  Shn«,  jSs.jJo. 
C*J  I  Roll  ,j4, 

\t)x  R.Abr.to, 
'  or,    for  Jiwfti 

W»KtW»i7l.  As  to  the  cafe  of  Thi  King  v.  ffefu 
sici'nci']*^'  court  difallowed  an  exception  to  the  i 
tdRiym.  136J.  ment  for  tik'ing  que/dam  pi/cts,  without 
^•^tJ^tfl'^  may  be  anfweted,  that  this  was  contrary 
vide  Buir.  j'jS,  Jufticc  Twifdcn,  and  was  only  the  fudi 
tiji,  II}}.  the  other  judges  i  neither  does  it  appea 
S?rVnt*»  t  *"  adjudged  good,  but  only  that  the  cc 
■49  497'  90'>>  '"^  ordered  the  defendant  to  plead  to  i 
5jt.7iE.  699.  clear  from  conftant  experience,  (m)  Tl 
Jp'^'p'J"  uncertain  as  to  fome  particulars  only,  am 
3  pV.!!.  ♦19. '  it  is  void  only  as  to  thofc  which  aic  unt 
(m)  vid*  Pofh,  good  for  the  rcfidue. 
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St^.  75.    If  the  indtdment  be  for  a  larceny  or  trefpafs  on  a 
living  (hiog,  as  an  ox»  fheep,  or  horfey  &c.    It  feems   to  be 
holden  by  {a)  Lambard  and  {b)  Dalcon,  that  it  is  moft  proper  C'')  ^•^h,  b.  ^ 
to  exprcfs  to  whom  the  property  of  it  belonged,  by  calling  it  /ijo*!^^*' 
refpeaively  the  ox,  fliecp,  or  horfc  of  the  party  injured,  without  *  '*  ^  '3** 

ufing  the  words  bona  or  catalla  :  But  that  it  is  proper  to  ufe 
thefe  words,  where  the  thing  taken  was  not  a  living  creature. 
Alfo  it  is  holden  by  (v)  Lambard,  that  it  is  proper  to  (hew  the  (O  Lamb,  r  4, 
worth  of  all  living  things,  and  alfo  of  fuch  dead  things  as   are  ''\5f'49»»49«. 
fold  by  weight  or  meafure,  by  expreffing  that  they  arc  of  fuch  vide  Cro'^V 
a  price,  and  the  worth  of  other  dead  things,  by  exprcffing  that  '3o-       ' 
they  arc  of  fuch  a  value ;  yet  no  inftance  is  produced  where  any 
indidment  has  been  difallowed  in  cither  cafe  for  a  variance  from 
thefe  rules.     And  as  to  the  firft  of  them  it  is  farther  obfervable, 
that  the  {i)  precedents  in  Crompton  of  indiaments  for  ftcaling  (d)Cromp  zat 
of  horfes,  and  oxen,  exprcfsly  alledge  the  horfe  and  ox  ftoien  *48. 
^  b^nis  ttcataUis  cujufdam  J.  S.  &c     Alfo  an  appeal  of  ftealing  ^  ^ft*  8111.55. 
ibecp  m  (/)  RaftaPs  entries,  exprefsly  alledge  them  di  bonit  it 
CQtallis  of  the  appellant. 

And  as  to  the  fccond  of  the  rulea  above  mentioned,  it  is  r/J  Reamer  9  e. 
obfervable  that  the  direftions  in  the  (f)  regifler  concerning  this  (z)y^^^^%^ 
matter,  which  feem  to  be  the  chief  foundation  of  the  faid  rule  ^"  l^*  '"^  '^"^ 
are  thus  expreffed.  **  That  in  a  writ  of  trefpafs  of  immoveable  rugluUcTn* 
CI  V  c  ^"^*'         **  ^*y»  ^^"'*  ^  chatteux  ad  valtniiam  'h«<iep'rco 

X.  S.    But  if  it  be  brought  of  a  moveable  chattel,   it  fhall  ^•^°'  "J*  '♦•** 

k!/?^-'"^"^  **'**•'''*'»  '"  *""  °'  '"'P'^"  coBCcrning  which  •'««•«!•.  9*.  I. 
thefe  direftions  are  given,  the  worth  of  the  things  taken  awav  '"'he-ritde 

.sJome.mcsom.tted  for  thc(^)  whole.  \nd  foretimes  for  (/)  JleTr."] 
ar?;  J      "      Kft     ?.  *»**«  *'""  ('J  *^yx^l'^A,  That  fuch  writ,  « 'h.'  <•*  ...nf- 

"e  good  notwithftanding  fuch  omiffions.    Alfo  where  thines  «««•<•<'«  ^a. 
move  e  and  .mmoveablt  ,„  mentioned  together  in  the  fa4  ^sT.'**:?^ 
m.L*  r'l''        !,"    °f  tbcm  together  is  fomctime,  (i)  ex.  «<.-.  |ir»X  *^ 
pteffd  under  the  words  «^  »,«/,««•««,  i3c.     And  fomctimes  the  h"'  'I'' i" "••* 
worth  of  moveable  cKr»«.    i        »  *u«»  ^r /a  •  '  *"^  dc  o»ibm  fa- 

Arc  nf^-.\    •      •       ^*^attels,  as  thatof  (/)  corn  in  a  granary,  g.ti«.&c. 

fUofo  frado,  «, 


t5on,7etttcceVrvt"hL*°K["^  T"'  '^''^  .•"*'  ^"^'^  ^''^^'  {''^"'^-N-B. 
concerns      u^'^  V*  **  obferved  even  in  wr  ts  of  trefpaf.    *»• 
concetmng  the  form  whereof  they  are  exprefsV  aivcn  and  th!r  ^'c°'  J"- ' »»• 
"IS  not  material  whether  the  words  Z,!-  8'"^"'  *"«  .«hat  .  s.d.  39. .  j.. 

«"«l.  or  vrhethet  any  value  be  fct  on  the  thing,  taken  away  or  *  "*"  «•  "J- 


I 
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not.  And  if  (b«  why  tbouM  it  be  a  gi 
(a)QJ>rtr  4.ft6.  the  faid  directions  in  indifime Ots  whii 
(*)  s«  ^^^    Aria  forms  of  writs  i  Thcrcfiwrc  from 

quefiionable,  whether  it  be  needful  to 
goods  in  an  indiAment  of  trefpafs  for  ; 
aggravate  the  fine,  and  whether  it  be  r 
of  larceny  for  any  other  purpofe  tha 
amounts  to  grand  larceny »  and  to  afc 
the  better  to  entitle  the  prof«cutor  to  i 


c.  131. 

Lainb«B.4.c«5» 
f  496,  497. 
a  Hak  iS3. 


ft)  S«p«  c.  13 


"(r})  The  benefit  of  dfrgy  is  taken  iw^  by  fcveral  ftatotes,   pre 
certain  vilue.      It  (t  therefore  ncccO^y  now  to  ftate  the  value  of 
noras  of  the  refpedive  Aatutei. 

As  to  the  fourth  point,  vi%»  In  wh^ 
indtSment  at  common  law  muft  fet  1 
time  and  place  i  I  (ball  endeavour  to 
fet  forth  the  circumftance  of  time  j — a 


(/)  S.  P.  C.  fp. 

MSop.  c.  a|» 

I  S7. 

J  Bolftrode 

ao3« 

In  borglary  the 
boor  is  afosliy 
SMDtionedi  in 
order  to  fliew 
that  the  ofteoce 
waa  committed 
la  the  Btfhc- 
tiine« 

(f)  8.  P.O.  95. 
XamU  B.  4.c«5. 
Daltonc.  131. 
F.  Inaia.  18. 
Dyer  164.. 
Somnary  206. 
»  Hale.  177.179. 
S  H.  5.  8. 
Ig)  F.  Cor.  45. 
W,  Attach.  I*. 

B.  Return  de 
Brief  97. 

3  H.  7.  If. 

fh)  Dyer  164. 

Vide  F.  B.eiwa 

de  Vifc.  3a. 

Dyer  69. 

10  Edw.  4.  r5* 

Qa.  5  H.  7.  17, 

18. 

(i)  Yet  the  coa* 

usiy  ia  adjodgcd 

C.  J«c.  34  s. 
{kj  Dyci  164. 


SiJf.  76.  And  firft  as  to  the  cin 
it  no  where  holden,  That  it  is  necefla 
an  indificnent*  -  But  on  the  contrar] 
there  be  an^  neceifity  for  it  in  an  app 
ftionable,  it  is  from  the  ftatute  of  Gloi 
common  law^  and  therefore  I  (ball  ta 
is  not  necefiarily  required  in  an  indiA 
That  there  is  no  ftatute  that  makes  it 
feems  to  have  required  no  greater  c 
than  in  an  appeal. 

'  Si^,  77.  fiut  it  is  laid  down  as  i 
all  the  books  (/).  that  treat  of  this  ma 
whatfoever  cao  be  good,  without  pi 
year  and  day  of  the  material  fafis  alio 
been  [g)  adjudged.  That  the  (heriff 's  i 
out  ihewiag  the  year  and  day,  is  infu 
turn  is  in  lieu  of  an  iodidment.  A 
in  {k)  Dyer,  That  an  indiAment  of  i 
out  exprefsly  (hewing  the  day  and  yc 
and  alio  of  the  refcous,  and  that  th< 
fufficiently  (hewn,  by  (1)  (hewing  t 
where  an  indi£hnent  of  refcous  fet  fort 
fuch  a  felony  fuch  a  day,  and  year, ; 
prmd'iHum  J.  S,  €ipit  et  arrejlivit^  it  i 
it  ibidim  iundim  J.  S»  babuit  it  ntfiodiv 
Whether  the  indidment  be  not  infufl 
the  arreft  is  alledged  in  the  fame  fc 
doubtful  whether  the  time  of  the  cul 
the  next  fentence,  by  force  of  the  cof 
the  aireft  or  not,  and  Dyer  feemf 
contrary  opinion. 
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However,  ic  is  ceitain.  That  if  sn  iodiament  lav,  the  ofTence  (a)  s«,«. 
on  an  (a)  ancertain  or  impoffible  day,  as  where  it  lays  it  on  a  ^-  «».     **  *^* 
{*J  Aitiireday,  or  lay«  one  and  the  fame  offence  at  {c)  different  i^"^' sss- 
days,  or  lays  it  on  Ibch  a  day,  which  makes  the  indiament  (ii)  o'Vi  ',*!?^ 
fqmgnam  to  itfcif,  it    is  void.     Alfo  it  hath  been  adjudged,  WRaft!?^,! 
That  no  (#)  def«a  €>€  this  kind  can  be  helped  by  the  vcrdia.  y]?c"'^'^* 
Alfo  it  is  faid.  That    an  indiamant  of  death  laying  an  aflault  .%d  <?"/,'  ^^^ 
at  a  certain  time  and    place,  ia  (/)  not  fufficient  without  repeat-  *».        *  '      • 
ing  the  time  and  placre  in  the  claufe  of  the  ftroke,  and  the  like  fj^, '  *•  Afcr. 
rule  feenis  alfo  to  holcJ  as  to  indiamcnts  of  other  felonies,  in  r/J s»p.  c  a:i 
which  rcfpea  fuch  iradiamenta  difler  from  indiaments  of  tref-  ^•'*- 
pad.    Alfo  it  is  (g)  certain.  That  an  indiament  of  death  ought  ?^"'  ''^ 
as  well  to  fet  fortli    ^he  year   and  day  of  the  death  as  of  the  sH.  7. 17,  ^s 
ftroke,  that  it  may    flippear  that  the  party  died  within  the  year   *  Buia.ioj^    * 
and  day.    But  thcfe  matters  having  been  more  fully  confidered  ?!tsop  c  ^ 
in  the  chapter  of  appeals,  I  fliall  refer  the  reader  thither  for  the  f.90.         *^* 
better  uoderftanding  of  them. 

Sia.  78.    It  fcems  to  be  (A)  generally  agieed.  That  the  ffil  *i: 
words  adiunc  it  tbidem  (i)  in  the  fubfequent  claufes  of  an  in-   '^ertwood  ,^j^ 
diftmcnt,  are  of  the  fame  efffea  as  if  the  year  and  day  mentioned  4  coke***  ^^  ••• 
in  the  former  part  of  it  had  been  cxprefsly  repeated.     Alfo  it  Q«.D,e?'/c 
hath  been  (1)  adjudged.  That  an  indiament  laying  the  offence  (/>7H.  6.  3^^ 
en  the  Thurfday  after  the  day  of  Pentecoft  in  fuch  a  year  ia  I'ioJZ,  '^* 
good.     And  from  the  like  ground  it  fecms  to  follow,  That  an  OJL^mh^SZ 
indiament  laying  it  on  the  (>)  Utas  of  Eafter,  &c.  which  fliall  *-,?•/•  ♦Qa.     ^ 
be  taken  for  the  very  eighth  day  after  the  feaft»  or  on  the  tenth  of  c.  c  r "i^- *•  ^ 
March  (/)  laft  (if  it  may  be  afcertaioed  by  the  ftyle  of  the  fcf-  (ifV  "   * 
lions  before  which  the  indidment  was  taken),  is  as  good  as  if  *^*«™ 
it  had  (hewn  the  day  and  year  by  exprefsly  naming  fuch  a  day  stiMtt 
of  fuch  a  month,  &c.  ^ 


Sia.  79.    And  where  an  indiament  charges  a  roan  with  a  ^"^  ■•  ■•  ••  «•• 
bare  omiffioo,  as  the  not  fcouring  fuch  a  ditcb^  &c  it  is  {m)  LJib.! 
laid.  That  it  needs  not  flicw  any  time.  u  49«. 


&/7.  80.    It  is  moft(fi)  regular  to  fet  forth  the  year  by  C»)9op.e.4^ 
ihewmg  the  year  of  the  king,  yet  this  may  be  difpcnfed  with  »•  fo-. 
for  (pccial  rcafons,  if  the  very  year  be  othcrwife  fufficiemly  ex-  JsJ22  iLV 
prcffcd,  for  that  only  is  material.     And  therefore  in  the  {0)  (•)  lUiraa  «»! 
cafe  of  the  regicides  no  year  of  any  king  was  laid  for  the  king'a  Bufiowi  a9c»a 
murder,  but  the  ccmpaffing  of  his  death  was  laid  in  the  twenty- 
fourth  year  of  King  Charles  the  Firft,  and  the  murder  wasjaid 
on  the  thirtieth  day  ejufJem  mmjitjanuorn^  becaufc  if  the  reign 

^"^  K^  K  *  ^^^  ^^^  expreffcd,  it  might  have  caufed  a  dif- 
pute  whether  that  or  the  other  would  have  been  more  proper. 

«ffSf;nl'\  ^'  ''  Wagtwd,  That  a  miftake  in  not  laying  ai  f  g%,!;  *, 
ottcncc  on  the  very  fame  day  on  which  it  is  afterwards  proved   3  inft.  *3o. 
upon  the  iri«u,  is  ^j  a,aicrkl  upon  evidence.  a  Hak  e75>  - 
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Se£f^  82.     If' an  indiSment  charge  a  man  v 

Aich  a  nufancc  fuch  a  day  and  year,  &c.  and 

{0)  ioMod.336.  days,  it  is  void  {a)  only  as  to  the  fafis  on  iho 

1 «  «p.  •  74-    uncertainly  allcdgcd,  and  effcflual  for  the  nv: 

fpecified.  But  if  it  charge  a  maa  generally  Ww 

at  feveral  times,  without  laying  any  one  of 

(^)  Shower  3?9,  ^^y^  ^^j  33  ^jjj^  extorii/ig'divcrs  fums  of  d 

paflage  over  fuch  a  ferry,  &c.  between  fud 

day,  it  hath  been  adjudged,  That  it  is  whol\^ 

l'oft,«dTrinI'i3*  ^^^^  ^^cn  folcmnl'y  rcfolvcd,  That  a  convi 

Anna*»ioMod.  ftealing,  fetting  forth  the  offence  betwee 

H«.  34«.         twelfth  of  July,  &c.  is  fufficicnt. 

(14)  Becavre  every  extortion  is  a  feparate  and  diAind  offence,  requuin^  1 
Siiftinent  lo  proportion  to  tbe  enormity  of  it  {  and  if  iccumuUted  under  \ 
keing  fingW  and  certiioiy  laid,  it  it  impoflible  lor  the  couit  to  adapt  the  pu 
the  crime. '  4  Mod.  1«3.    Sed  vide  Cro.  Jac.  6\\\    1  Keble  357. 


(A)  15  Ed,  3, 

43* 

F.  India.  I  Sug. 

gcftion  7. 

4  H.  7.  8. 

9  Hale  ito. 

Rielwood  98* 

1  Bold.  124. 

See  the  booka 

cited  r.  70. 

B.  R  H.  105. 
(€)  V.de  Keil. 
33.  89. 

C.  Elia.  448. 

(f)  S"P»  ^«  6*» 
^7.  &  c.  13. 

i.  8t,  89.  91. 

Ig)  2  H.  7.  7. 

^i»;  Cro,  Car. 

465. 

Vide  fop.  f.  74. 

(\)  See  c.  13. 
f.  81,  S9.  91. 
(k}  Sup.  c.  13. 
f.  9ft« 

Net.  35.  iiSy 
119. 

Dyer  68. 
.  (I)  Snp.  c,  23, 
i.  o2,  93. 
f  01J  9  Coke  66. 
Con.  C.  £ltg. 

Sup.  c»a3.f.9a. 
(n)i\\.^.  36. 
\p)  Sup.  f.  7tf, 
¥rhich  of  them 


Si£i.  83.  As  to  the  fecond  particular, 
ment  at  common  law  mud  ibew  the  pi; 
was  done.  It  feems  agreed  by  all  the(^i 
drdment  can  be  good  without  expiefsl] 
wherein  the  oflFence  was  committed  ;  wh 
have  been  within  the  jurifdiflion  of  the  c 
didment  is  taken,  and  muft  aUo  be  aWec 
as  is  perfeSly  free  from  all  {f)  repugna 
For  if  one  and  the  fame  oftence  be  Is 
places,  or  at  the  town  of  B«  (^)  aforefalc 
was  mentioned  before ;  or  if  in  an  indi 
ftroke  be  laid  at  A«  and  the  death  at  B 
eluded  that  the  defendant  Jic  fehnick  m 
ceafed  at  A.  the  indidlment  is  void,  i 
{k)  not  lay  a  place  both  of  the  ftroke  ai 
or  places  fo  alledged,  be  not  fuch  from 
come.  Yet  it  hath  been  adjudged,  TV 
of  London,  with  fome  other  additto 
Un)  Michael  in  Woodftreet,  London,  < 
Lawrence  Jury,  is  good,  without  fli 
the  parifla  lies  (15).  But  thcfe  matte 
treated  of  in  the  (0)  chapter  of  appeals 
part  of  this  (p)  chapter,  relating  to  t 
the  offence,  I  (hall  refer  the  reader  xX 
fideration  of  them. 

Vidt  Rex  V.  Whito.  Burrow  333.  (c)  i 
77f  78.  (15)  If  there  be  two  villa  ifi  ai  p^rifl 
the  defendant  lives.    Sayer  1x9.      Vide  alfo  B 

SiSI*  84*  It  feems,  that  there  J 
on  a  ftatute,  fetting  forth  the  defc 
fendaat  within  the  purvicw^    of   it^ 


I     » 


L.>. 
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\WetftA«iVrtWKn«l.  -wrhich  brought  iiim  within  fuchdercrip-*  ,^, -_— ,  03.9^ 
6oM-,*iit!R«rf«cwY»ere  a  ftwute  makcj  it  high  treifofi   for  b.  ,.^    «^-  '- 
8  per/on  Wnw'uVintHe    realm,  and  in  popiQi  orders,  to  come  .70.  »«=>-    »*«»*»• 
imo,  or  remain  in  *e  lc«ngdom,  &c.  there  is  no  need  in  an    (a)   f'-'  Vi  J-=  '^"P- 
in<//^imeTO.  on  (uAftatutc  to  fiicw  in  what  place  the  defendant  r  »/" 
vu  born  or  oidiiwd.        Alfo  it  fcemi  ro  be  (i)  agreed,  Th«t  a  «',"»»«    »  s- 
iiiiftakeof  iheplKcin  which  an  offence  is  laid,  will  not  be  ma-   ^■■■utd  «.^as. 
teriai  upon    the  evWence  on  not  guilty  pleaded,  if  the  faS  be  I^J^'^l^L** 
proved  at  fame  oOw  pl»c«  in  (be  fame  county.  sPTwitMZ,  ^39^ 

Foiled  7.      '»»*•"—      ^^^'W. 

But  lE  ttoe  be  no  fuch  place  in  »  county  as  that  where- 
in an  ofi«nce  i»  1^^  >"  ui  appeal  or  indi^ment,  all  procel!^  oq 
fucb  indidinent  or  appeal  it  made  void  by  the  ftatute  of  7  Hen. 
5.  «n^  9  Hen.  5-  c.  i.  and  18  Hen.  6.  c.  iz.  by  the  Jaft  of 
which  ftatutei  it  it  recited,  *<■  That  in  the  parliament  boldea 
**  in  the  nintfa  year  of  Heo,  5.  it  waa  ordained.  For  that  manjr 
u  ptople  of  malice  caufe  often  the  king's  liege  people  to  be  ap- 
*'  pealed  or  iodided  in  divctfc  counties  of  tieafona  or  of  fe- 
"  lonies,  fuppofmg  ^J  the  faid  indidments  or  appeals,  that  the  ,  u^        ^ 
*'  &id  treifons  or  felonies  were  done  in  a  certain  place  jii  fuch  *    ^S'W    -m^ 

«>  ■  county,  &c<  where  no  fuch  place  is  in  the  (ane  county^ 
"  that  ibe  proccfa  of  the  fame  (hall  be  void  ;  and  that  the  Uy. 
"  Ai&ara,  procurators  and  conlpirators  fhall  be  punished  by 
"  fine,  iic.  by  the  dilbreiion  of  the  juilices,  and  airo  liable  to 
•>  vrrits  of  coiifpiracy,  and  by  the  prefent  liatute  the  above  re- 
M  cited  fiatute  is  made  perpetual." 

S43.  85.    It  is  obrervable.  That  the  ilatute  made  in  the 
nintb  year  of  Henry  the  fifrh  herein  referred  to,  feema  to  be 
wtao'iy  omitted  by  Kebic  and  Pulton,  who  have  no  other  Ilatute 
coaoereiDg  this  matter  made  in  the  ninth  year  of  Henry  the 
Fifth  excepting  the  lirft,  which  only  confirma  a  ftatute  nude  ia 
the  ferciUh  year  of  the  fame  king  concerning  appeals  and  in* 
didmenti;  and  there  U  rio  other  ilatute  whaifoevcr  in  the 
t^veoth  (r)  year  of  that  king  mentioned  in  Keble  or  Pulton,  (i:)<3p.tH^ 
but  only  one  which  requires  the  juHices  before  the  award  of  |  ^J:"-  !  ■  «^-    -^  _r 
any  eiigent  to  inquire  by  inqueft  of  office.  Whether  there  be  ^Ji^.        *  '*^-«— =■ 
iDy  facb  place  in  the  county  as  that  wherein  an  offence  is  laid 
in  10  ippeal  or  indidment.     But  this  ftatute  feems  only  to  ex- 
tend to  the  county  of  Lancalter,  for  it  ii  dircded  to  the  chan* 
cellor  of  that  county,  and  recites,  "  That  perfons  had  been  in- 
diAed  and  appealed  in  places  falfly  alleged  in  the  friid  county," 
and  in  the  cna^ing  part  Tpeaks  only  ofjuftices  who  had  power  fjt  wiii«te'w 
to  determine  felonies  in  the  faid  county,  and  in  the  latter  ex-  Abtioicoifr.!  o<^ 
prefity  commands  the  (aid  chancellor  to  caufe  it  to  be  proclaim-  'he  """i''""- 
ed  in  the  fame  county,  but  mentions  no  other.     From  all  cna'oy^^y.f"  3- 
which  1  fee  not  how  it  can  extend  to  any  other  county,  and  yet  (0  R»^  st^  . 
Wingatt  in  his  {d)  abridgement  maices  it  equally  extend  to  ail  "'^'tvro  Ruff?^ 
counties.  Howercr,  (*)  RaKal  in  his  collection  of  itatutes  fecos  head  &>(.;.$•«• 
Vol.  IL  Z     ,  to 


; 


( 


itt 


B.  5.  f.  493. 
f .  N.  a  115. 


Ail  Uw  pitt- 
cecfliAgtateaofr 
to  be  fa  the 
Bnf  Hft  congttc 
Vtd«  infra  r.  8S. 


ft)  §  Coke  Ttf* 
do,  Ca.  465. 

(r)  5  Coke  ttx* 
Vide  Cro.  EU 

ft  Hale  i€9« 


Id)  Vide 
II<SoS» 


(0  Yclv*  ty,%t$ 


(f)  R««  V. 

D^bfoo. 
Hil.  3  Geo.  !• 
s  fCebie  51* 
VidfrCro,  Car. 

465.  573- 
Oo.  £1.  754* 
(f}Cro.Car«4S9« 


fi^i  Vent.  173. 
Yelv.  124,  It 5, 
S  Saondcri  3s. 
C  J<c.  306  369. 
(i)  Salk.  St.  ja. 
0  Modern  %$%• 

(ij  a  Balft.  35. 
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to  haivc  fet  down  the  vtrj  ftatute  which  is  i 
above  recited  (btute  of  i8  Hen.  6.  c.  u.  sm 
(a)  fttii  in  force. 

As  to  the  fifth  pointy  viz.  Where  the  bod] 
may  be  vitiated  by  falfe  or  improper  Latin,  or 
inftead  of  Latin  j  I  (hall  endeavour  to  flu 
Latin  will  vitiate  an  indidment.— -Where  a 
Latin.— Where,  fuch  faults  are  holpen  by  an 

S^fff  86.  As  to  the  firft  of  thefe  parti 
be  holden  generally  in  feme  (i)  boolcs,Tha 
vitiate  2m  indiAment ;  and  it  feems  to  be  I 
{c)  Coke,  That  an  irididment  (hall  not  be  \ 
concord  between  the  fubilantive  and  adjed 
or  prMtfato  ngifutf  becaufe  though  the  expi 
0U9,  yet  they  are  Latin  and  fignificant.  ^ 
opinion  denied  by  any  other  authority,  a 
it  to  be  confidered.  Whether  it  may  not 
efpecially  (d)  confidering,  That  the  fei 
clearly  and  exprefsly  from  fuch  Latin  as  i 
properly  expreiled.  And  it  feems  aKo, 
may  be  given  for  the  cafe  in  (e)  Yelverto 
ment  of  forcible  entry,  finding  that  the  1 
gium  ingrtjfum  ficiU  without  adding  the 
gium^  was  adjudged  good;  but  it  is  fa 
this  is  not  falfe,  though  it  be  not  fin 
feems  to  be  implied.  That  if  it  had  bee 
have  vitiated  the  indidment. 

However,  it  feems  to  be  fettled  at  th' 
ment  againft  two  or  more,  laying  the  (a 
in  the  Angular  number,  is  infufficient; 
A.  and  B  inffdtum  {J)ftcit.  The  real 
be  this.  That  it  appears  fomewhat  d< 
the  indi£^ment  whether  the  jurors  ir 
than  one,  becaufe  the  izQt  is  laid  1 
whkh  it  feems  abfurd  to  apply  to  mor 
the  indi£tment  is  infu£Eclent  for  its  * 
Fulwood's  cafe,  wherein  Croke  rep< 
been  refolved,  it  is  certain,  Xhat  t1 
the  plural  number.  And  as  to  the  ( 
this  kind  have  been  amended  in  ori 
Vintiomm  for  ieneant^  and  fuch  like  ^  i 
thofe  amendations  were  nnade  by  ^ 
amendments,  which  extend  not  to  ci 
as  to  the  cafe  in  (k)  Bulftrodc*s  Rc| 
have  been  refolved,  That  an  indii^d 
than  one  in  the  fingular  namber  ^va: 
the  defendants  were  adjudged  to  be  ' 
ed,  That  it  doth  not  appear  in  vrha< 


339 


Cai.a$.  OF    1  ^DICTMENT. 

fingulir  number  was  p««    f<>r  the  plurals  neither  18  the  faid  re. 
foliition,  in  wbatfoevCT    i^nre  it  be  taken,  reconcilable  with  the 
Uter  authorities,  as  ftiAl  1  w  more  fuJIy  fhe wn  under  the  t welfili 
point. 

But  it  is  faid  (a),  1"*"^  ?  ^a«lt  of  this  kind  is  made  good  by  r-;  »  Keble  cr. 
the  grand  jury's  finding  rfte  indiament  ^/7/tf  t;/rtf  againft  one  of  W  C.  c*r.  4^4, 
the  defendants  only  ;  ih«  reafon  whereof  perhaps  may  be  this,  rUT^ "  "if 
That  the  uncertainty  of  the  indlflmcnt  is  fupplied  by  fuch  an  iiooi,  Coii^ J 
indorfement.  But  this  feems  contrary  to  the  authorities,  re-  3tj.  whewii/. 
Ur;*««*^  *i)|s  mat'^i'-  cited  in  the  fecnnA  Cf^ltsn.      Air^  :»  u^.l   ''>««'«««•  ia- 

dged  (i 

>■*««  111  fcMb  plural   — g — — —   .,.^y   ...■«•  «»   ■«  iwuMM  viMu  vwrm         ,. — — -^ 

as  to  one  of  them  only,  it  is  good;  and*  yet  the  wb  in  the  TxhVZST^ 

plural  number   in  the  record  muft,  after  fuch  a  finding,  heap-  lieidgood.* 

plied  only  to  one  perfon  ;  but  to  this  it  may  be  anfwered.  That 

there  is  no  uncertainty  cither  in  the  bill  or  indorfement.     AJfo  (O  i  Sid.fti9. 

it  hatb  been  adjudged  (r).  That  the  word  filwi  inftead  offih;at^  *  "**'  169.170. 

is  not  fatal  in  a  judgment  ;  but  that  a  new  one  (ball  be  given.      Ban  ic!b.»4? 

&i3.  87.      As  to  the  fecond  particular,  vi».  Where  the  ufe 
of  a  word  which  is  not  Lstfn  will  vitiate  an  indiftment. — it 
fccms  generally    agreed    (d).  That  an  indiament   wholly  In   ('JCSH..  85. 
Englifti  is  void,   which  Teems  to  depend  upon  the  (latute  of  ^r^^*^'^i7' 
36.Edw.  3.  c.  IS-    .By  which  it  is  cnaaed;  "  That  all  pleas  W»tt.  jJl^jil'* 
**  which  be  pleaded  10  any  of  the  king's  courts  (hall  be  entered   «<*«  Cpwper 
"  and  enrolled  in  Latin."     And  from  hence  it  fcems  clearly  to  **^* 
follow.  That  if  any  material  part  cither  of  the  body  or  caption 
of  an  india<t\cnt  be  exprcffcd  in  a  word  which  is  not  Latin,  as  mc  Mi«  .. 

bracfoia  fjf)  1  Sid.  17,. 
inttead    Salkeld  370. 

«  ^.^j. ,  -  ^ ^.  ..1  fome  |«1  ^5«»« »  s«»lc. 

fpecial  cafes  herein  after  fct  forth) ;  for  no  one  can  iay,  that  the  Oo^i.  194. 
bire  giving  a    Ls^>n  termina-ion  to* a   word  unknown  in  that  ^^jSCokcxca. 
language,  can  make  it  become  Latin  :  and  if  jhe  want  of  one  »  Buift.  35, 
maierya\  word  may  be  fupplied,  why  not  the  want  of  two,  and  i}^^\ 
foon?    It  hath  indeed  been  {h)  holden,  That  a  fault  of  this  iA^J?i^ 
kindj  as  imogiffovtt  for  imaginntus  ift^  ova  for  avla^  is  amend-  (i)  i  Lev.  i,  ^ 
able  in  an  original  writ,  which  yet  h  denied  by  others,  if  it  be  ^  ^*^*  45* 
in.a  (i)  fubftanii^l  part.    However,  it  feems  certain.  That  fuch  ^i/l' siHjia 
amendment  muft  depend   upon  the  ftatutes  of  amendments,  51.  $•• 
which  extend  (i)  not  to  criminil  proceedings.  v^*^'  *^** 

Alfo  it  feems.  That  it  is  np  lefs  a  fault  to  make  ufe  of  a  word  g^f  *  ^^'  ^'^* 
which  is  proper  Latin  in  another  fcnfe,  whether  entirely  dif-  (/)' 1  Bolft.  io9. 
ferent,  or  of  a  much  larger  extent,  than  that  in  which  it  is  ufed,  (»)  Noy  85. 
as  of  the  word  (/)  coltis  for  <•//;,  or  (w)  m^la  an  for  ventficium.  \l^^^^ 
Alfo  it  feems  agreed.  That  an  abbreviation  not  juftificd  by  (./s  sic?.  175, 
}cpl  ufagc,  as  (»)  dn^  without  a  ia(h,  for  domino  [0)  R,  Rs.  (•) »  Saik.  140. 

•Z  a  for 
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I  Sid.  40. 

3  KMt  301. 
»  Laiat  IM. 
1  Modern  78. 
(f)  »  Ut.  «4». 
3  Ma  lata  loo. 
Al.c.T.t-IJ. 

(a)  1  Sid.  140, 


()}C.E1IiihI. 
(7J  »  Io».  !0, 


or  INDICTMENT 

$Bt  Hgnl  regis  \  ti  the  expfefEon  of  k  Minriiei 
Mc  not  («).  Roman,  i*  equally  faiil  m  it  « 
wbeilf  to  have  emiited  wfaat  you  endeavour  in 
exprefs.  Alfo  it  hath  been  {b)  adjudged, 
fition  fioding  that  J,  S.  fiipfum  tmt'fit,  &c.  ii 
caufc  trntrgt  doth  fist  Egnify  to  put  ijjio,  bul 
water,  {e)  Alfo  ic  is  faid.  That  an  iildiAmeni 
ed  for  the  words  pati  regit,  inflead  Qfpgtt  r^i 
not  what  was  thcaitLtreoftheindidfliem,  nor 
tbefe  words  we  tifed,  and  thrrefore  i  woaltl  f 
been  infuch  part  of  (bme  itidi^^ment  whtrdn 
tre  lb  material  that  they  cannot  be  rejecled  a 
iDMcf  ial ;  for  it  feems  to  be  a  feRlcd  rule,  Th 
may  be  ftiMJ&ed  flta'l  vitiate  anindiAmenti 
-of  the  Lofd  is  written  in  contmun  (J)  figure) 
thckiogis  well  exprefled,  at  where  an- mdiifl 
taken  before  J.  S.  and  J.  N.  {e)tlMa  jmjikim 
&etni,  That  the  ufc  of  a  wotd  which  is  not 
(f)  antrafmari,  for  couaterfeiiing,  may  bi 
precedents.  And  there  can  be  no  doubt  but 
drt,  which  are  ntcelTary  in  all  indidmeatt,  as 
hwglar'ta^  and  fuch  like,'  are  good,  though 
clalEcal  Latin  ;  for  they  ire  o(  fuch  a  comp 
fignificabiofl  as  no  proper  Latin  Word  will  c 
it  hath  been  [h)  adjudged.  That  a  literaltran 
into  Latin  is  fuffictem,  if  intriligiWe,  let  it 
saot,  as  where  tt  fets  forth  ttnt  the  defi 
jwm  prtfrium  did  forge,   meaning;  Tbsc  ht 


TIm  iMid  ItHctl  ioAod  tA  aLlh'i  j  and  i\fr\Saiitm  InRtaJ  of  iifiraBl 
Aul.  PHkn'i  Cifi,  HuND*  5fl.  So  lire  (■^.r's/d,  ■■  1  defciipiioii  Df  the  So 
o(n/lrtlit,  brt  b'nn  vIju<iH  lull.  Soinft  7I7.  U  Rmjiln.  ISIJ.  But 
*Bd  SaKb  Lata  MAHirii'Lo  Ud,  ihai  iIh  cnOit  had  loakod  i>ta  all  ih> 
UhI  that  ibc  irH  difllaaisn  ii,  ma  !■  ik«  cafe  of  a  vuUatt.  (hit  arharc  ihi 
Iwtir  dou  not  (hingi  ihe  woid  b  »  10  make  it  amubir  maid,  it  i*  sot 
D«ii'{lu  194.    VideaUb  ooie,  p>|e  S16.  It&.  )6. 


wHil«i<g.  Sfff.  88.     As  to  the  third  patticular,  viz 

this  kind  are  holpen   by  sn  ^ngUtt.     It   1 

generally  in  fome  books'.   That  the   ufe  c 

either  not  Latin  at  all,  or  not  Latin  trl  the 

jHKdte' *^*'  "'"'»  ""y  in  many  cafei  be  holpen  by  an 

•  Bulftnuk  1^  tavenntt,  AHglii}  did  ete&  j  (t)  rtttt,  ^jf/iei  1 

imttiMintj.    gUciikmsi  tliii  (m)ierif[, vftj^/irfbrih  pots. 

Wj"'1'»'     atifwcrcd.ThatastothcthrcefiiftoftheTeii 

W       J«'»S'  concerning  this  matter  i(  duly  fpoken    of 

flot  come  into  judgment  ^  tod  ai'tti  the  1« 


Cb.  25-  O  F   I  IST    D  I  c  T  M  E  N  T, 

iivifadion.  and  that  after  avLrdifl:  Ar,d  if  Ihc  purport  of  ;,  be  (" 
tUt  »n  .*.^/'«  h'lP'  '"=  "'l-f  •  "I"'  ""•  '■»  ""  '-"tn  in  a„  "s" 
laion  of  trover.  tlleius»»  damage  be  «p,.fj,  gi,,,  f„,  i,  R., 
•?t  i^cotitradi««d.'>»  ™^^y  other  c,p„f,  M  rerolmioi,,  i„'  ,'.'J 
ih  ch  it  'r<«c™a  to  !>"=  ^""  "l"",  »>  i''"ti'i  fule.  That  <'/ 
^fc,rJ  d»lri»&<=S     jircexi>r««>ly  given. for,  thing  exprelTed   bja'"! 

w    hitbi>i«"     <'*-'      •'i)'">^*?''.T^".»"  '"■"'ai)'™'  fPr   taking  .J» 

jSlTiJ  lai"!  '   ^^"O  *•    ^*"'=*."'lf  '"  r"an,  fr)  book,,  Wa,  ^K 

■  i?^h«    wlUli   ttoete  i,»,prc.l>erl,a„„  word  forth,  .hmgi„,„Jed    V.I., 

-  ^  l!.  ixW^Ted.   n«.^.s/.^-?.')'ill  Wl>V..q.piopero„r,;u;,  „i||  (« 

^"■-icrc    •»•<='=   '*  ("O  IK^C'W"  !,«.»  word,  becaufe  i„  fuch  a  f«h 

"f",;*"  Alto  •«  '-*'*'  J°',°   »''J"''S"'>  TJM  wbere  ihere  ii  .  p,„p,r  ■   ■'• 
-J'      i   word,     »"      '<''?*"■*.    ■F^n«   ""ktgopd  „ft  „f  „/„J„    ,{™ 

•  citlier  i"^  wrll  b,ar,    ajtomake  the  words  (,)  ™,i,  .,„.  «'" 


*'  That  many  and  v;d(  d 

"^ti^i^"  '""KS'  s-'-^ic.  A„d,vi,,h'cr.fo„e„.arf"  r.r;.„ 


■   "avro'  P»»  ■        ,t'     h"'°  .'^'''  "  '"""ion  I'sibfe  hjjrj  ■ 


ipolj'   ofed  in'tbe,Englfni'lanaoaKe'  'i 
l^^A  i*f'("''»  ''°"'"S  "P=:  SttiiJcd  li  (lij  expieni„;  I 

,.  v,or.<'-f°""*"»yf  >""■  •'  o.her  pfccefs  <,v  ^..h. 

..  uSJ.  "»' loaB  till' acl  'xrtnJ  lo  n/e'citrifying-  p„,o„d. 
■^  3  "  jnl. 


I 


I 


•,   I 
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34t  OF    INDICTMENT. 

.    •!  iiH» In  the  coittt  of  tdoiir^lty  J  r?or.by.6G 
•^  ibe  «ou(|  of  Ticuf^  ^f.  ix^hi^aer  in  $cq^2Uu1«' 

f«;ii«i«k  p'lx*  \  Si^f  89f    As  to  the  fix*  point,  vtt.    Wl 

oaftos.adJ«T«  (odfi^od  o>ay  bq  Uid  jointly^  and  where  fevera 

^o^M^'injJS.  bwh  jointly  and  fcvvally,    and  where  khc  off 

ft  Hale  174*     ,  pcrlon^  may  .DC  Jaid  m  one  indictment    It  i 

the 


3  Ceo,  I. 
Bear  &  while,' 

4  VjI'.  3 . ; 

C.  Car.  3«9, 


(*)  Rey.  Hawr  ihia  |i^y^  That  notwUbftanding  the  oSTcncc 
5peo*.i.  '  ^'pn^t  but  m  all  otTes  be  fcveral  becaufc  t 
/(;iV4t.)Q^  ^an  fan  hoc  be  thb  qjFeiKe  or  another,,  but 
y^;s«)kdii  its.  i^^cr  fevcraily  fpr  bia^  own  crimen  yet  if  it  v 
la*»'o^,»*  ^nxfuch  joint.aa,  whjch  in  itfelfiV  criminal, 
Tr.  1  Gto.  f.  £a^4  to  any  particular  perfonal  default  of  the  < 
lo  Modern  J3S.  ^^j^  j^)  kccpiog  ofagaming-bbufe^  or  tlie(*) 
twldi.  M.  J  -^ni  carrying^ way  of  a. deer,  or  (r)  roaintcnar 

ton,  &C.  ^hi  ijndictmcnt.  or  infgrm;^tion  i 
t^^p  defendants^.joirtily'and  fcvcra||Iy, ,aj  thus: 

x^untf  V  uUrq\  forttm  etjflodivit  i  or,  qu$J  {/) 
f^^m  uterf  i  ^  a/portavii  I  ^r  ntiay  charge  th 
.^ithout.  charging  the(n  (g)  fcverally,  becaul^ 
j„..         ^       'pp«r^  from  ibe  cociftru^ion  of  law.  That  if  t 
ft  R,,  Xk#.  iof.  ^f^  they  could  hut  be  <JaCb  of  them  guilty  ^ 
f R<S?*al?"' '    follow^  Thit.on  fuch  indiament  or  infornn 
Pk\m,\ll:,i6ti   the  defendants  may  beacquitted^  and  others 
(i»)ftR.Abr._   law  looks  on  the  charge  as  feveral  againft 
b!?;  *  *&   ^?^^5  ^f  it  purport  only  a  joint  charge  agaii 

'4  Will.  3.  ';ip  Moiitro  6  V      ^o^r   M. 

But  ttdiene  ibsnoifmiGB  jpdiae^  ,dot^  oat 

tbe>)oiiit>a£htf>f<iftirth«NdefepdaniA»  bm  fro 

vwi^hibtneperfiufibsil jand  pMrtiP^^^r:  x){;f(^  ,oj 

4efetuiaBii)^  ^itkfliitiwjii^  U.  M^ot^lc)  be  np  c 

^v........         downga  ijotot j|r^©j wboilt .Iwiiift  fr,fvcd 

StJange  6^^  •     .^qntloeCbipl.  f cQujfiwi  fey  the  fl:«m^,^i/a,wfc 
*^^' ^1^2*1'  ^^^  P^riiailtr  il*ftaji9<t.:l^»^^*r^^fif..  vrhic 

^6.  Sei^vi^-   '^te'^MBnot,  the  indidlment  or  informati 
Bjnow  9*o-      jhem Severally,  andnot  jointly :  for  it  is  ab 


(f)  a  It*  AW.Si. 
5  Modern  iSo.^ 

i  Ai^  17^,  :^ 


•a  io  each  j  anf6fee€»iil^;^^>etortM^  oth^ 

irial 
Res 
they 

Bot  in  the  cafe ^  ^        ,    ,-  -.     .  ^ »%i 

th'e  fame  l.beJ.  5«3r^*«»Sf»^».ty«i^HSitfjte;^^ 

Bunow  9Sq#      *  <w'^»^ui     ^    .,   »..  x.,v  -1..  .  jifl   I 

6 


fttU^i 


>» 


^fll^k!  india»«n»  *'^*''"<J  '«''"al  ^or  fcveral  offences,  as  fora  ?'""''  .3«». 


and  an  indiament  ,u*inft  twoperf6h!ir<>rfp^akjhi«f  rtje-ftrtle  W  rSj?*^?^-  ^ 

aaionlleiW  Walnflf.  fcveral   for  ihe  fam*  w^rds.    AllbSi  I^«»f6d.ii;; 
rJ  RoV','.cpo.f^an,fndiaa.cni,iainft^^^^  J^rJ.^,   ; 

mit«rr,  their  houfes  is  /aid  to  have  bert  <iuafted ;  betaufe-Jt  r^il*;; ,   - 
wa9  iijt  one  joint  mdi4tinent  agjiinft  tbem  all,  whereis  Weiii  %  Sef.  CaCtt7 
ought  to  have  been  feveral  ihdiaments  agairtft  them.'    Alfo  ih  [Jf   ic  •  .1 
the  fix*  /^J  Modern  reports,  art  indiftttient  agaipft  ftveral  fiwr  jj^T    ^   ^^"^ 
the  netted  of  a  <l*y  ^''^  faft|ng  appointed  by  proft:]ainationj  is  l<4'*4dcBaR. 
fiid  tohave  been  (tjua(hed  for  the  like  reafeh.     Artd  this  h  ceri  »?s.      ;       ■ 
t.vnly  the  moft   agreeable  to  the  rule  of^brihgthg  aarons^tlpbn  iaibcViV- 
penal  ftatutes,  vrherein' feveral  oiieneeS  Ihall  not  be  joined,  ex^  leo.  lot. 

f^m  ;rk»  m  refpeft  of  foime  one  thing  to  which  all  of  thefn  '"Si**  '''* 
cept  It  pe  in  rciv»»y.,  ...  -p  a  F.  D»e,tw«,t, 

have  a  relation  i   as  where  ftveral  (,}  jo(n  tn  a  fuit  in  the  (i)  4.  «.,,,.  * 
admiwlty  for  a  coritraa  bn  land,  or  in  procuring  or  giving  an  (»)  Qs-  Dj«f 
unttut  verdia,    or  are  privy  to  one  another  (1)  in  mainte-  //f^.  „««..«. 
nance  of  the  Came  c^ufe.  5. 

'  M  go/  A»  <Pt<^«  feventh  point,  mz.  Whether  the  words  'aioni/"'/''* 
m  a  amis  be  in  any  cafe  neceflary  in  the  body  of  an  indi^-  jHiltity.* 
ment  at  common  Uw.     It  is  talcen  for  granted  in  fome  (m)  Lj-T;*". 
«WW;  That  thfey  t«re  rteceffiiry  at  common  tawimJill  indSa-  TJiJ^^n 
iJie*tiiror  rffcAces  l*W*h  aHtount  tO'an^aual  difturbaiKe  «f  fea.„.n,p.e., 
ihe^b^Ci  a»  r«ft«t«fw>rtd  ifliolts,  and  Aich  lilw)  yet  I  do  (»)  »3-^S.  «s^^ 
i«!^1t  -agreed.  That  they  *r«re^ev«r  n«efiiuTr  «  fuch  in-  '^^^^,'%r*' 
^jwj^  'i#herehi^  wouU  feem  abfur*  to  put  themiii,  a«  m  (.)  1  u*.«*5» 
tt<fiaft*its  -fbr  fa;  *to*rpir»cies,  f;^;  ch^  fland^ra^  «fcap«,,  "«;^      „ 
tna  fcfcb1ilc«i  o^  W  ntJftnces  comBHttfcd  iti  ^  mmh  o#n  {TjKi,.*^; 
WbutW.-  •-    ■   •'  '      •''•   '  '  ■■'"''■■ -      lWi«..isi.. 


.  .))o!ipytr,  tJ,srft.s«R,l»f  nojoubt  but  tbaf  the  groifl-ion  of  .  . 


>i 


H 


hls^  fiich  weapons  at  the  ume:^  tW  offcpcs^.X**  for  !?« 
of  fich  words  the  faia^  iwdiataertts  weia  talten  as  voi4  and 

upon  it  is  enaaed,  "  That  thefe  words  vt  (sf  armis,  i)tSette/t, 


<ki' 


'I' 


f  ^ 


1    ' 


.:?>. 


1-. 


!H 


Z4 


<•   (Kfll 


^ 
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■  I 


•.;  ♦ 


^^^1 


(a)S.  P.C«94« 

H  Levins,  ftii. 
sSUafin  140. 
I  Bulftrode  lejw 
1  Levins  ia6« 
1  Keble  loi. 
a  Kebis  154. 
Vide  Pop.  »o6. 
C.Cj,  377»  378. 
(t6)In  anindiO* 
meot  /or  a  rbt 
the  words  vi  4i 
atmii  are  tm^ 
plied  io  the 
vrordi  rlct0f$ 

ttjl'trunu  f'^'g** 
wunt* 

cUf  JDpC  834* 

Bar.  K.  B.  138* 
a  Sefl*.  Car.  13. 
Cro.  X^r.  345. 

47  »• 
Stjlet  IS. 

3  Pseie  Wili. 

464- 

(k)C.  Jae.  345, 

a  Bulft.  io8* 
»  Hale  ft7. 
{<)  B.  I,  c,  64. 
led*  44. 
Dalt.  c.  13X. 
{i)  %  LcT.  sfti. 


WC.Jsc.47>, 

473*  • 
VioeC.Jac* 

345. 

»  Bulft.  ao8. 

Daltonc-  131* 
Lamb.  B  4.  c« 


OF    IKDICTMENl 

^  nMr  hacuUs^  tuluUh^  Mnuku  iifo^iuh^  or  ( 
^  fbali  not  of  neceffity  be  put  in  any  iadiAt 
*^  tion  :  Nor  (hall  the  parties  indided  havt  ai 
^  writ  of  error  or  plea  or  cthtrmfe^  to  avoid 
*'  tnent  or  inquifition  for  the  want  of  thefe  0 
**  But  that  the  fame  inquifickma  and  indidme 
**  xhtmi  lacking  the  faid  wordsi  or  any  of  xl 
<^  judged  as  effe£hial  to  all  intents,  conftrudi 
*<  as  the  fame  inquifuions  and  indidments 
^«  words  in  them." 

SeSi»  91.  But  notwitbftanding  this  ftatut 
prefs  as  to  all  indidmentSy  yet  it  is  (a)  bo\d 
That  indiAments  of  crefpafs,  and  fucb  iik 
Ikient  without  the  words  vi  &  armis  (16)  van( 
have  ac\rordingiy  been  quafhed  for  wane  of 
are  Aot  implied  tnfome  others,  as  (h)  refcufftt 
&c.  But  it  feems  difficult  to  a(iign  any  re 
nicnfi,  unlefs  it  be,  That  becaufe  theenadltn 
fays.  That  the  words  **  vi  t^  armis,  videli 
••  tellis,  feff."  are  not  neceflary«  &c*  the  n 
take  away  the  neceffity  of  thofe  fuperfluo 
cultilUs,  &c.  hot  not  of  the  words  vi  ^  at 
proper  and  pertinent*  Bat  to  this  it  may 
the  preamble  feems  to  complain  of  the.opii 
vi  t^  armisj  whether  put  by  thecu(eWes, 
other  words,  were  in  any  cafe  thought 
ments ;  and  it  is  moft  natural  fe  to  «xp\ 
of  a  fiatute  as  to  make  it  extend  to  all  the 
of  in  the  pnsj^bk  ;  befide«y  the  enaAin^ 
expref^,  ^  That  indii^meRts  withoot  tli 
**  'uidtitce^^  hatulii^  tuluUisj-tirciibus  et  fag 
^''  fiiaii  be  as  eiiSeAiial  as  ifth^bad  be&c 
and  furely  tie  iirbrdft  vi  /t  armii  -cannot 
uader  tfhefeiwoncb,  "'OP-anyof  thonu**     1 

It  is  fakl  (d)  indeed  in  Levina's  fee 
words  \;;«/tfr;»ri  are  ilill  ncceffiiiy,  becai 
can  be  no  capiiJtur  e^terid^  oor  .6ne  to  I 
tfVcA  to  contradift  the  itatuic,  -arhic\i  4 
wilhobt  Ihqfc  vTcrds  ftal)  be  ak'«:fiediti 
firL*£tron^'afid  purpofeSf  as  an  ividi£ln\i^ 
uin  any  <^fte  fay , . Tliat  thtwe'  can  -fee* 
the 'kiKfi;  ^tiyJon  in^^iftments -of  efaeati^ 
like  f  Wherein  y*t' it  fecn>s  to  far-  »grc 
liot'netetliry.  Atid  agreeably  herd 
bench'  has  ^/)  often' re fo/e*  toc^ii^il 
for'Want  of  thofe  w6rd*;  .Hoivcver^  ^ 
vifeabffe  to  make  ufe  of^thcrn  wiiere-  i 
nent,  if  it  he  to  nb  bther  purpore  tj 
fence,'  ' 

6* 


qlis^      of  indictment^  S*5 

Siff.  92*    Mto  the  cighih  poiur,  ««•    Whether  it  H^w*  r-;j  iWj^49o. 
ccfliiy  in  tlicbody;of  w  indl*ncnt  at  coipiMa  Uw  to  lay  tbc  ^|:,V^t*s8. 
offence  mira  Jtm.      Inafinuch  as  all  offences  whatfoevcr  ^hb^^j%%.\ 
whfch  8r«  fiiMed  to  a  puWiclt  pfotecution  focm  in  V^f^^  to  See  the  caft. 
bcfo,  «e  ifcerV  breaches  of  .the  law,  and  in  that  rcfp^a  tend  J^  "  ;Jf  J^*'- 
to  tbcdiftnrbaooe  of  the  quiet  and  peaceable  govtrnmtht  of  the  aiUfeftion^  .ni 
king  ofCf .  his  people,  it  feems  to  be  a  good  general  (a)  rule,  Cro.  eUi.  i86. 
That  no  indiamcnt  er  wformation,  for  an  ofit Btc,  capital  or  f.J'^co'Sifif^^by 
notcapiul,  againft  the.  common  law  or  ftatate^  caa  be  .goqd,  ,!•  the  judge*  ia 
except  it  exprefsly  fuppofe  fuch   ofTence  to  h^ve   beeix  done  Res  v.  Lookup. 
againft  the  peace  of  the  king  or  kings,  in  whofe  reign  (l^)  or  ^^'^  '9oi. 
rcigni  it  was  commiUed. 

Aad  accordingly  I  find,  that  every  precedent  of  an  ifdift-  (^)Co.Entj6o, 
mcnt  in  Coke's  entries,  vrbether  for  (^/i)  tieafon,  or/^j  felony,  $61, 
or  (d)  inferior  offences,  cxprcfsly  lays  the  ofFcncc  againft  ihc  (OCoFnt.  35?, 
peace  of  the  king,  except  only  in  four  inftances,  whereof  the  3^8,^359.  ^*  * 
one  is  of  an  indidment  for  a  (£)  nufancefor  not  repairing  the  T'vCd.  Bbt. 
highway,  which  if  it  may  be  maintained,  feems   to  depend  3^»  353-  3*«» 
chiefly  on  this  reafon.  That  the  offence  is  of  fuch  a  nature,  c*;(c«.  Ear. 
that  a  man  may  be  as  well  guilty  of  it  in  his  own  ground  as  in  ss^- 
thai  of  aaoihcr  ;  and  therefore  it  hath  been  (/)  holden,  That  f^^^R^^if^- 
it  ncda  not  be  laid  againft  the  peace,  becaufe  the  laying  it  in  g,.  S3, 
fuch  manner  may  fecm  to  imply  fomewhat  of  force  or  trefpais  Con.  ct;  C4r. 
againft  the  pcrfon  or  poflTeffion  of  another ;  but  it  feems  dif-  5*4*. 
iicak  to  reconcile  this   opinion  with  thofe  many  lefolutions 
taken jioticc  of  in  the  following  part  of  this  fedion,  by  which 
indidiinents,  for  want  of  thefe  words,  lonira  p^am^  have  bjcen 
adjudged  infufficient,  where  the  offences  could  on  no  o^her  ac- 
count be  faid  to   be  againft  tbc  peace,  ihai^  as   they   were 
breaches  of  the  law*  as  all  nufances  certainly  are.     Ani  one  {g)  ^)  Co.Bjitati% 
oiherof  the  faid  inftances  in  Coke's  entxies  is,  of  an  indid- 
|^«nt  of  hpraicide  by  mifadventurc,  and  one  other  (h)  of  an  (A)Co.Eit,254. 
i^diflniCDt  of  homicide  in.felf-defencc  :    but  tb^fe  precedents, 
if  they  may  be  maintained^  feem  to  depend  chiefly   gri  this 
rfafon.  That  fuch  offiences  arc  fuppofed  to  be  owing  rather 
to  the  misfortune  than  fault  of  the  party.     And  ihe  (i)  fourth  (/)Co.  Ent.363, 
oHhe  faid  inftances,  is  of  an  indiSment  of  pcijury  on  the  fta- 
^^^%  w4iich  concludes  in  csntempfum  Regintt^  ^c,  tt  contra  for- 
^^<^^ft€iiutw  widhout.  adding  «/rfrfl  facem^     But  (*)    Raflai's  (4)  R^iflal  2S3, 
preccdciits,  both  of  indid^ments  of  felony,  and  of  infciior  of- 
fentes^  do  as  often  omit  the  words  antra  pate^^  as  make  ufe  of  ^ 
thfm,      How^vtr,  certair^ly  the  much  greater  number  of  prc- 
f«Jents- cxprefsly  concliide  oB/rtf  ^c^OT^  aiid  the  auihoriiy  uf 
*^^«    is  much  ftrengthened  by  thofe  many  cafes  in  the  report*!;         n    ah  <? 
^hertftn   itidi^menCs  and  informations  appear  to   have   been  (2;\  F.Abr.?i. 
t^uafhed  foe  want   of  the  words  cdntra  pt/cem  i    *s  indi(5\mentB  («)  i  Mod.  78. 
and  iiifdrmations  for  (I)  barratry,  (m)  forgery,  {n)  retaining  ['^^^^^^^l-^"^'"^' 
a  feiv ant  without*  teftimonial  f^oni   his  laft  mafter,  {*)  fol-  l.^,  ^^ 

*    *  *  low'uvg   6  Modern  I aS. 
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\. 


ytj^ 


(m)  I  Kcble  474; 
(0  «  Ketle  3«. 

YtiftttAD  M. 

4lt,ftft^4Xl« 

Co.  tax,  ifi  to 

I90.    (/)&iftal 


I 


if)  YthMv  M. 
iei4o4««6.4« 
%  Htlc  iSS,  189, 


(()  TeW.  6«. 
,  4H.6.4. 
*  P.  Brief  ft5. 

Vide  Rex  t .. 

Lookup. 
Bttfr«  i^V 


P)  ft  R.Abr.gft. 
2  H»lc  Its. 
N.  fi.  Moft  of, 
tKt  l^rciedetitiJa 
TiertiiinV  ^of. 

pc^e^eouia  ;  '_ 
Cokil'-* 


bwing  a  tta40'  without  hivitig  ftrvtd  an 
crefiing  t  cbtM^i  {h)  offlkult  iiid  battery, 

^ci^  by  the  Juflg;  (or.  a^  ^i),intmfion,  01 
a  dvil  nature  done  to  )»9  Jao^St  goody  oj 
y/ox4s  c^ra  p0c/im^       .  ,  .  .      .. 

410.     Co.  £nt.  390« 

^^5<^,  93»    )f  the  offence  bdi^ed  bo 
in   the  rcig^n  of  one  king,  and  partly 
other,   as  where  J. .  S*    is ,  indi£^ed    i 
wear,  in   the  |imc  of  queen  Elizabetl 
^n.the  time  of  ldng,Janie8,,.a^  thereu{ 
^lude^  That  fo^the  wealf  was^tei^ed  an^ 
{em  ngisi  £!^^«^  without  adding  ^ntra  / 
ind\£lnient  is  \f}  ioru^icientf    bec^ufe 
comnienccaicnt  pf  '^e  wfi^, \wb>ch  \ 
the  cbntiiuiance^  was  in  the  relga  of 
consequently i^if  a.ctiipcfi  muft  (lavebei 
her  reign.     But  ii^  the  indi^ors   had 
J.  S.  fo  continued  the  wear  £cnira  paun 
bad  laid  the  eredion  of  it  by  way  of  rec 
it  is  (g)  faid*  that  the  indi£kment  bad 

(hould  be  taken  as  an  indi,£bnen(  for  t\ 

»,■••■'''*■»■        '  ' 

'  *Se^.  94.  As  to  the  ninth  pointj 
nerefiary  in  the  body  of  an  indldimeni 
the  offence  contra  coronam  et  dignitatem 
that  all  the  precedents  of  indiiSlments 
i|».the'^fi«ty*foUfAi  fedfOA,  tvlftch  Va^ 
lay  it  tifo  contra  coronam  et  dignitafer 
(A)  Rafial's  Precedents  doth  fo.  Ne 
caftwhtireirtah^iffaWmi^ritig^uift   \ 


Jt  III  \    ff 


3*S 
Rati 


^    ine.tc 


raCo,pouj53»       S/^.  9^.     As  :tpjne^ tenth  J^ 


376  37^<.3Sl^ 
385.  3S7>  '    -1  > 

(«)  RalUt  41a. 
(/•JCo  £1.1.390. 
(f/)  R'ft«l  4  Q. 
fl^wucn  310. 


iLbA!l  ^ 


6r inferior  cnmes.iQ  1 
Alio  It  isTojajd*  wi 

(a)  Coke  and  (0)  RaitaT,  and    aICo 
Co^kiffoF a  trover  and  converAon  of 
(2)1  two  informations  for  miners  claij 
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the  osirfifso^^fB  Jj  ,fi|i4,  qi  this  kind,  Oic  ftf|iporf  d  irnufy  itf    ,  , ,     -     , 
h\d  my  ad  damnm  r^j^f^  wit)^      either  of  the  fiiid  cUuicta     *> 
Neither  do  I  fui()  either  of  them  in  any  indi£^ment  of  treafon 
otMc^j^  ttdt^ ia  flU^  inft^iimation  qiti  tarn  in  Coke  or  Raft^l.        '^       > 
And  ihdi^h  it  feeifi^lo  be  admitted  in  the  yearbook  of  {a)  4  j,'^  4  J».  6. 4." 
Hcfl^6.  Ibatin  an  admnon  a  ftatute  it  irneccffary  to  conclude,  P)  it^wM'     ^ 
m  tfmmpuim  4mmi  ttgit^  yet  in  (*)  Lotwych^s  Entries  it  i§  issjijli/tlj!' 
ofteoer  omitted  than  ufed,  and  no  exception  appears  to  bavd  ^39%t^>se7« 
bwn  taken  for  the  omiiSoa. 

fa?.  %(ik  As  teth^^-etevchth  pbint,  v/i. '  Whether  it  be 
neccfliry  in  an  iiidianicfht  at  c^bminoif  \if  to'  lay  the  offence 
iilidili*  I  carinoi?  6V»tl  this  ^ord  ufed  in  'any  dne  of  Coke's 
or  RaftaPi  preti^denc^  df  iiidtflrnents  J  hcfthet  do^I  find  iiny 
clear  arid  exprcfsX^)  aWhortW;that  it  b  in  ^Ayiiafc  ncccflfiry 
inaniodiamcnt  at  tommonit^  j  bat  ori  the  contrary  I  find  rt 
ttffefcty(i)  atfjtjdged,That  itii  notneccffairyin  an  indiaWent 
«  a  Hof,  betaufe  thfe  aiaitrelf  contained  in  the  indiament  fo 
plainly  appears  to  b*  uhlaWfiil.  B^t  whe^e  a  ftatute  ufcs  the 
^d  liiiimfklly  Irt  the^qfcription  ofin  offence.  It  is  certain 
twt  ift  indianncnt  grounded  on  it  muft  ufe  the  tUkiik  or  fomc 
Omer  tacHamount^ 


(0  See  I  Kebl« 

•59. 
a.i;«bl«fif« 


90.  bh.  As  to  the  twelfth  point,  viz.  Whether  a  dcfcQ 
«  *ny  af  the  particulars  above  mentioned  be  amendable,  I  take 
Ittofef^)  fettled.  That  no  criminal  profecuiion  is  within 

i  !^?^fif  ^  *^y  ^'  ^^^  ftatutes  of  amendmeots  ( 1 8J  5  from 
r?f^5  ^^'!°?^*«.^^^l'*'^  amendment  can  be  admitted  in  aqv 
g^rofttutlott,  tat  fuch  only  as  is  allo^Ved  by  the  cprnmon 


A\.  1';  J 


i  i     U 


IM 


fcifi  ??'f ^!^3r  ^^"  *?  J  5nd  It  laid  ^Qwn  at  a,f/)  priusiple  jq 
rt  Q*  H"V'  ^^°^  *^y  «}fcupr  cjJUirt  whatfoever*  excepc  onlv 

^"it  Ae^Wly  or  an  indiacnent  from  LondoiTinaV  i;e  i|n«d* 
rj'  «>ecaufe  by  the  city-cbarter  a  tenor  of  the  record  only  caii 

tel^  "'/^  Vj^l'r'^V''/  ^"'^  itJiy  be inide  qn  afiycjironer 
l^lL^'^^^ff**^  ^^'i*^  ^^'^  »»'*  i^iqukti  hS  hotis  in  a  mere 

J'can,  Bi^86w  after,  ft  |,  fflcd/ky  *bicb  ik  becomes  a  Vecord 
«  *e  ^firt  $^'  ^n*  tf  «ft  tWc  J|««e  ebi«aion  icefti'  ii  lie  ,gaintt 

»« «tneflBoitrft  ^^f*  it,  M  of  aft  i»dl?linent,  = '  •     "   '      ' 


J  > ).  > 


I . 


Fortlie^iflifoJ^ 
hifior|ofafknenda 
■If •!»;  ti4)e    ' 
3  Com.  ]07« 
(r)  1  foo.  4«ff. 
I  S«)k«5ia  fS. 
6Mo4.s6S,*e. 
Vide  fttp.  c.  S5« 

1  Sid.  ,$«•, 

■>  '      • 

{/)  i*  iteU^sa- 
aXeblo  sSOfv 
1  S»d,  155-  ,,     . 
Vide  I  K«l>*  45- 
3lCebleS4iy,   J 
14s*     Coo. 
ft  Bvlilrodc  $$• 
(g)  1  Keb.  »5«. 

•30. 

Vidft'Hobi  t35. 
(io)Thcc«ftoKi 
exteocti  t#  M»d-» 
d^fxafWcU 

1  Kebl«  47  »• 
e.>*7-  Ita,  J6. 
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{a]i  Saiiiid.249.      But  it  feems  to  be  (0)  agreed,  T 
2  Sid.  175.        diAment  from  any  place  may,  upon  1 

h)  c.  J«c.  ft76f  with  the  original  record  at  any  time 
>77«  which  it  came  in,  {c)  but  not  in  a  fu 

'r;  iSil/i5^  known  it  holdcn,  That  the  captio 
R»x  ▼. Atkinton^  be  amended  at  any  time  after  filed, 
™"- *5<^»«|*  the  reafon  whereof  perhaps  may  be  t 
iSid,  17I'  ^  '  P^rt  of,  and  drawn  at  Che  ikme  1 
21 H.  7. 15.  greater  exaAnefs  is  required  in  it  tha 
,oEd.  4. 15.       whidi  is  left  If  a  tbmg  of  courfe  to 

of  the  court,  when  occafion  (hall  re 
Aifo  by  thp  opinion  of  two  judge 
want  of  continuances  in  the  record  c 
cannot  be  amended  by  the  certificate 
efpecially  if  tbQ  king  ugnify  his  plea( 
any  amendment.  And  it  fcems  to 
That  no  difcontinuance  is  amendal 
tion^  (/)  without  confent.  But  it 
That  a  mere  mifpriGon  in  the  jolni 
nal  profecution,  as  where  the  won 
may  be  amended  at  any  time.  Alfa 
That  the  dire<^ion  of  a  venire  vi 

(^)C.|ac.  50a,    which  is  returned  by  J.  ^.vlacomli 
5*^»  530*      -  -      -  -   - 

%  Roll.  59. 

(b)  Keble  900, 

901.' 

T  Sid*  t44. 

Vide  S  Coke 

456 


(d)  I  R.  Abr. 
296. 

I  Jooei  410, 
^f;S«}keld5i. 

6  Modern  t68, 
Bf  AflicBd,  !•• 
27t  66. 9ft. 
F.  Ameqd.  59. 
•9.  31. 
Dir.  de  procefty 

47. 

(f)  ftl  H.  7. 40 

¥,  Amend.  78. 


oath  of  J.  S.  that  there  is  but  one 
is  himfelf.     Alfo  it  is  every  day's  pr 
nal  information,  (20]  and  the  pli 
court,  white  all  is  in  paper.     And  1 
not  be  fo  aqiended  by  tbe  paper*bc 

3  Lev  430.        ment. 
O)  1  s*ik.  47. 

(20]   Vide  Rex  ▼.  Wilkes.  Burrows  1517.  257Sf  where  th< 
ti    very    critical  invefligatfon.  {k)  Stlkcld  47.     Salkeld  5< 

1  Lcvios  i|9*      3  Levins  430.      2  Barrow  751. 


(Oaf  Affxe73. 
%  Ed.  3.  r. 
S  H.  5.  S. 
S.  P.  C  97. 
F.  ladift.  %,  i^ 

*5  ^*  3  43* 

BT  Indict,  la. 


«i 


Se^.  98.  It  feems  to  havd  been 
tice  where  an  indiiftment  appearc 
for  its  uncertainty,  or  the  want  of 
put  the  defendant  toanfwer  it ;  but 
ooMHty  la  which  the  court  fat,  U 
grand  jury,  to  come  into  court  and 
(m)  KeivngY7.  to  be.  the  coi^mon  pra(lice  at  (m 
v.B.Tbry  con.  jyiy  ^^o  found  a  bill  is  before  th^ 

tent  at  tbc  tunc   "Lr**^         .1  c  c     ^i 

ihey  are  fwwa,.  confcot.  m  a  matter  of  form,  as  i 

party,  &c.  1 


Siil,   99.     And  now  I   am 
what  ought  to  be  the  form  of  ch 

a  flatute,' 


a 


Cha^  OF    I>J   r>ICTMENT. 

For  the  better  underftaricliog  whereof,  having  prcmifed,  that 
the  fame  rules  which  have     been  already  laid  down  concerning 
indiaoients  ac  common  l^vr,  are  generally  apphcable  to  indid- 
menu  oo  ftatutes,   I  fcall    *«  ^bis  place  confider  fuch  matters 
only  as  more  peculiarly  belong  to  the  form  of  the  body  of  an 
iDdiamcnt  upon  a  ftatute,    under  the  following  particularf  :— 

Firft  Whether  it  be  ncceflary  that  fuch  indiftment  recite  the 
ftatute  wljcreon  it  is  grounded.— Secondly,  What  mif-recitals 
of  fuch  ftatutcs  arc  fatal. -^Thirdly,  How  far  it  is  neceffary  to 
bring  the  offence  indiftcd  within  the  very  words  of  the  ftatute. 
Fouthly,  Whether  an  indtflment  grounded  on  a.ftatute,  which 
^ill  not  maintain  it,  may  ^  ^^^^  gP^^*  as  an  indiament  at 

comifton  law. Fifthly,  How  far  it  is  neccflary  to  conclude   . 

mtrafsrmam  flaiuti* 

Se£I.  loo.      As  to  the  firft  ptrticular,  vi%.     Whether  it  be  ^^^  .  „ 
neccflary  that  fuch  indi<5^inent  recite  the  ftatute  whereon  4t  is  ¥,  Aa.  fu/i 
grounded      I  take  ic  to  be  (a)  feule«l^  that  there  is  no  ncceffity  ^^*^  7-  ao^  . 
in  any  indiamcnt    or  information  on  a  f^j  publick  ftatute,   to  pjo^fc^,!^,' 
recite  fuch  ftatute,    whether  the  offence  be  fuch  only  becaufe  &«. 

prohibited,  or  be  an   evil  in  its  own  nature,  and  whether  it  be   «  "•  6.  i. 

prohibited  by  more  than  one  ftatute,  or  by  one  only.    For  the  ♦J^^^.tz.  .36. 

ittdjcsare  bound  ex  f^^'^  to  take  notice  of  ail  public  ftatutcs,  (c)  c.  Car.  2*9. 

and  where  there  are  more  than  one  by  which  an  indiament  or  D,«  ,55. 

information  may  be  maintained,  they  will  go  upon  that  which  fiTAa^farie 

u  ««ft  f«r  the  kine's  advantage.  Stat.  4.  Pari.  1 


349 


»7. 

e 


ttooft  for.  the  king 


Lntage« 

B.  PirLy^.    B«Cbam|>«i.     Shower  |J7.     F.N.  B. 
*  ^~~" -*■    '-  4C0.  13.76.     B.  Avow.  5.      B. 


iHt^Ti??;*!   V^^^"'«.  3*6.    5  H.  1.17.    6ModefnHO.     Cfo.Ei»r.   ,87 

A«-to  ihd  f«cOf»d  -  particular,  What,  raif-recitals  o^  Tuch  fta- 
totts  arc  fatal,  I  Ihall  cndeatour  to  flicw:— Firft,  Whether  all 
mi(-recitt\s  of  the  fubftantial  part  of  the  ftatute  arc  fatal.— Sc- 
cottdly,  •  What  «aifr«Cfiital^  pf  ^^ic^plac?  or  tii^ip  at  which  the 
pariiimcat  waa  hPl*^*^Thir4l)^,  Wl^c^her  ,^  niif-fecital  of 
St^*ilc*tiavftat*Ufi--n*0JMftbly,  Wh^  ^t^cr, flai(- recitals  arq 


butC.  Eli«   187/ 
55.    c*9(  Qu, 

Harl.  ij,  ji. 


^UL 


'U  fi 


}    li    t. 


( 1 


I  \ 


fc^wiQI-  '  As  to  the  firft  of  thefe  particuWi,  it  fe^fns  tb  be^  r^/^PJcw.yj,,- 

fetltel,i;hrttV^w*^**'^"^»'^gi^ere  tc.no  necefllty  to  recite  i  cri.'?Kx.*36. 

puUick  ft^twie  i  yet  if  the  profecutor  take  upon  him  to  db  it,  %^^, 

f^}u4gi»wUUy  varyfrpo,  i^.fubftantial  paxtof  ;rt  ^^J^' 

of  the  ftatute,  and  conclude  contra  formam  ftatuu  pradiUty  W  sec the  three 

vitiaicsthc  indi£lment  (21)  •  becaufe  it  judicially  appeal  to  ihe  ncitr  feaiom. 

coutt,that  there  is  no  fuch  foundation  for  the  profecution,   as  ^^^^'^^o.^^ 

that  whereon  it  is  exprefsly   grounded;    As  where  m  an    (t)  ,36. 

indifimcnt  with  fuch' a  cbnclofxon,  on  the  ftatutcs  which  prohi-  »  "'j*//*' 

bit  catties  with  ^long  hand,  the  word  vi  1%  put  for  manufortii  [^-J ) vVd.  t  h«i# 

or 


i 


3V> 

(•)  4  Co*  i«, 
G.  Car.  1 15* 
3  Kcbic  6Si« 


(c)C.Z\\u%%^. 


(d)  C.  Jac.  3€i. 


^e^  •  Bolft.  47. 
49i  59»  SI»  5»» 

f/;C.Car.5it| 

5*3* 

U)«Bttlft.47» 


{h)  4  Coke  J. 
a  SidU  156* 


OF    INDICTMt 

or  wh^re  thf  wont  (^4^^  mwi^  U  f  itt  for 
^fidi^iDcnt  on  the  ftatute»  ag^ioftitha  tt 
4i^n  I  (b)  or  where  the  verb  iti  1^  ftatitu 
principal  z&  wherein  the  oiFence  oonfifte. 
an  indidmenf  on  Aich  a  ftatutf  ^  iisicid 
fical  nor  legal  Latin ;  (c)  or  where  a  ft; 
cpHrt^  ^h^^eki  it  iprobibtts  ,p^i;foni  jq  1 
j;iani^9  without  their  privii;y,  calla  ^om  c 
holden  ia.  a^lipii^  perfooaJs  &c»  undiyou 
an  indi^nnenty  (^)^all  ihei^CQur^G  whe 
.any.a^lions^       ,  ,;.!  . 

SiS.  xpaf  Yet  U  r^^flw  thiit  Ahe  fo! 
the  fabftaotial  pajTt  pf^e  purjview.pf  a 
mcnt  are  ix>t  fatal  |  9$  tb?  QQiiiltoo  a 
Wing  no  other  meaning  tban  wHu 
words  which  are  i^itei  ;  or  th((  joini 
either  wholly  fynonyimovsi  or  mtich  of 
nifying  fuch  things  a$  generally  molu4< 
worda  miUkmiyit  4$fiUmpiU9sit  &c*  w 
the  ftatutes  ufe  a.4iftjttnd:itre  1  or  the  ul 
for  the  plural,  01  the  pUura)  for  thefioj 
the  fame  s  as  whare  in  {f)  redtiAg  a  (h 
any  courts,  you  Aife  the  worda  in  ^ipi 
citing  the  fta(ute  ag^inft  difturbing 
preachingi  you  ufe  the  (£)  .wqtid^hi 
.  Sf^.  103.  AUb  it  (k)  teevM  (bat  t 
of  a  variance  from  any  part  of  a  privs 
ing  it  to  the  court,  ia  a  proper  mantlMtr 
ftatute  (hall  be  taken  to  be  aa  it.  is  rac 


I 


(f)B.Par1.  87. 
Cro.  El.  S53. 
(j()Flow<iiii79. 

93.84. 
CrCar,  136. 

»3ft. 

3  K«M«  46!. 
%  Jooet  5e« 
Hobart  310, 

C«0.  JtC.I)9r 

C.  Ehc.  145. 
Bpt  Qa,  by 
Coke. 
aBuHI.  $3* 
fij  Dyer  ae3* 
Hctlry  129. 

S39.  ;   -> 

huxff,  140. 

4.1nft.  17, 
3  Brown,  too. 
Yeivmoo  I  at*. 

Py«f  $•»»»♦. 

Skusotr  iiov 
111. 


&^.  104.    At  JO  the  ffcond  of  tl 
tioned,  nkz.  What  mif-reouls  of  t 
the  parliament  washoldeo^  atefaxal 
rally  agreed.  That  a  mifrrecital  ^f 
the  parliament;  waa  hp]4eat  vittatea 
a  parliament  w#f.  firft  hold^Aon  t 
in  the  thirty-ifcond  yi;ar  pf  Henry 
holdcn  by  prorogation  pa  thf:  twelfi 
and  a  fiatute  then  made  be   recited 
hoiden  on  the  twenty-eighth    of 
year  of  H^ry  the  eighth  \    Or  if 
to  meet  on  the .t\yenty- third   of  Jj 
before  the  qnecting  be  prprogM<ed  tc 
bpldeni, and  a  ftatute  inade  by  (ud 
as  made  19  a  parlia^ient  holdeo  on 
(parliament  firft  hoiden  10  ope  year  j 
;to  another,  aiid  thei^  fit  agaisi »   an 
Gons  beC^j  recited  afjnade  if}  a. 
at.  fuch  ttcond  year,  (which  is  all 


$Si 


PjWSO). 


Ch.^5.  OF     I   INDICTMENT. 

it  was  made  mt  a  fefl5on»  o^  parliament  then  holdcn,  and  tb«  in- 
iiia»ciita>iiclude«t»rtrJf  ^^f«w»y?dNtff>-irirfto/i  the  varianccf 
mftriane&ai^  f^^V  ^^^  «hte^  court -#fli '  nftf  make  any  cafe 
Uttef*: thip ^he> r*«oi4  *i«i» 'nftadc  if  {  9^  thtfrdbre  where  that 
^iprefdy^i^ouiida  k  ^•^'Jt^  **^  *'  flip|x>fcd  parltament, 
wtioresthcte  wailiio*icfc^'*t^  tftcreciurt^II  ndtfimi  one  out  to 

Alfori>bad>A«ti  f^:;  adjudgH,  Thfltii/r^^^^^  m  fet-  (.)iifa, 

tiogftrthithe  ttmewhfeo  a  parlitmcOt  wa&  li^Wen,  is  fatal,  as 
fta?ftBt«e  be  recited  »»  made  on  fiick  a  day,  in  the  firft  and 
fecDiad^rf  of  ft»ctv«t'  kltig^  fer  It  19  impoffible  that  one  and 
the  fame  day  (houW  be  in  two  years.     Alfo  it  is  holdenfn  (^)  WCEIU, 
Crobfs  JUfKirta,  That  an  indiAment  wis  dliTcha^d  fbrnot 
flifiwijig^irf  what  o^uiity  a  parliament  wad  hoMen  |  but  no  rea- 
hnn  givett  for  tliis  o^nioii,  if#;  and  it  hftth  been  adjudged,  #^% 
That  the  totrf  omiOion  <^  the  day  when  the  parliament  was 
hddeo^  it  tto  f^lt  iff  the  recital  of  a  ilatufe.     Alfo  it  feems  to 
be(4^;  agreed,  Ttiat  a  miftake  in  fuppofing  a  ftatute  to  have  MYeUer.  nf. 
been  oiade  at  a^  parliarrieot  hoiden  in  fuch  a  year,  when  in  *^wniow  10©. 
ttiithatwa*  t*wr»  h<>ldi?n^by  pforogatton,  may  be  helped  by  the  ^^^y^^' 
conftaot^otti^fe  of  freeMten^  ufpoa  fuch  flattite.    Alfo  it  feems  -  ' 

lobefij  Jlgpced, '  Xhat^ftot  only  i  mifcrecital  6f  the  day  where-  (r)  c.tiw.  «„ 
oniirt  parUaM^s*^  ^^'  ^^^^'^^  ^^  ^^^'^  ami^recital  of  the  ^is.       *      * 
BHTYicwjdf'-a  *ati»te^^may  be  falved  by  at  general  condufion   p**"^**  S^S- 
ffliwjWwiii  /^^«^^  ^itbout  adding  A^-e*^?/,  ^r*     (/)  But  I  f^Vr"^  '^t. 
do.MM  iiitd  k  fettledy  Wtiecher  a  fault  of  this  kind  can  be  3  Keble647, 
hfh^  ■  W  y^  defendam'd  admittance,   that  there  is  fuch  a  f^** 
ftitMc^Vfopp^fi**  V  «tKJ  it  will  be  difficult  to  maintain  that  (fjAmrm^i 
theaaniv^  admttt^i^n^  of  whst  the  court  jodidaily  knows  to  be  c.  jac.  139. 
contraiy  to  the  truth,  can  tnake  good  any  iodiament.  ^^^'^^  c.  ei»«. 

tt^^^K*'  A9t^^y^  third  Of  the  particulars  above  men - 
^ne^^£<i^.  -Wlietber  the  mif-reciial  of  the  title  of  a  ftatute 
befaiaVj  It  \^{g)^^^^  ^^  ^a^c  been  hoiden  by  Sif  Matthew  ff  ^  Hardr.  ja^. 
Htle^  Thatt  the  tnif^recttal  of  the  entitling  of  an  z&t  will  not 
vitiate  a.repVteaf  toil,  becaufe  it  ii  not  matter  of  fubftance;  and 
ailment  U  (A)  W*  to  have  been  lately  given  in  the  court  of  (i>J6Moi,  "6^ 
oomttiOM  p>ea8  agreeable  to  this  opinion;  btn  the  contrary 
is 'i)  fi^  to  i^stvc  b^n  fince  adjudged  in  thi  court  of  king^s  f*>6iM.  6a« 

-  ii&i^ ^06.    As  tothe.feurthof  the' paiticularsahovc  nwh- 

tiwisdi  ^ite.    What  other  m if- recitals^f  i  -ftatute  are  fatal. 

(Jtffli\%  faW  to  hBvebe^n  often  adjudgedi  That «  virirfiicc  In  |^ijft&.Aw. 

^itklga  ftatute  to  cdmctte^e  afte^  the' tnalting,  wlrtre  the  465- 

HatUl^se^i^rcfs^  that  it  fi^l  cOmmencfe  *ftW  the  end  of  the         ' 

ftffidfttj  )¥. fatal.     But  I  take  it  to  be  a  fettled  rule,  1  hat  a 

vartatt^  Ho  way  altering  the  fcnfe  of  the  flattrtc  dit>e$  (/;  no  r(;?T«»'  »7»- 

hWi  at  f*ere  io  th^  recUai  of  an  path  i^refcribcd  by  ftatgte,  s»^'»""  ^''  4*; 
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(.3)C.EIif.i86. 
4  Coke  4g. 
palmer  565. 
C.Car.  135, 
136.  364. 

^i;  Viow.  65. 

10$, 

Dyer  103. 
Kobarc  %%€m 


136. 
Ijocet  194, 


Barrowt  999, 


fj)  Vide  J  Kfb. 
64?'  66  f,  66ft. 
1  J«nei  51. 


^r^2  JnQes499 

3  Kcble  047. 
3Keb.  66i,66», 
Vide  C.  Jac. 

(f)  Hut.  56.  57. 
3Keb.648  662. 
a  JoD«»  50,  51, 


Of  1  ir.fi  ic'TM 

th€  wbfdg-  w  5#u  of  R6m€**  arc  pu 
iivd  *>  I  do  declare  io  cbnfclcnce,"  i 
in  my  confciencc/* 
*    Alfo  ft  feems  to  be  (a)  agreed,  Th; 
inaterial  part  of  a  ftatate  does  no  hu 
^bere  a  ftatute  contains  feveral  bra 
diftin^l  matters,  an  omiflion  of  fuch  1 
to  )he  offence  indified  does  no  hurt, 
CO  rlie  prefent  purpofe.      Alfo  it  ha 
every  milWecftal  eten  of  Aich  branch 
only  in  fuch  a  part  of  the  ddbrtption  o 
oti\y  by  way  of  floarifii,  and  ix  akun 
ceflary  ingredient  in  -  the  offence  pi 
proof;  as  if  in  a  profecntion  on  the  i1 
(<)  recital  be    that^  hone   ftail  dc\ 
falfe'ne^vs,    lies,    or  other  Aich  fa 
c^rdia   nut  aliqua  'Its    (Anglice  Deb 
i?ftir  magnates  ^  cdmrnunitaitm  di^i 
the  words   of  th6  ftatute*  are,    *• 
•*  fpcak,  or  tell  any  faUb  news,  lies, 
*•■  &c.  wbercof  difcord  or  any  flan 
"  faid   realm  ;*'  for  the  -firft  Avords. 
•*  devife,  &c.  any  faMe  news,  IJes,  i 
•*  &c."  are  only  material.     Indeed, 
Croke,  there  is  a  mi^recital  even  i 
»  other  falfo  things,"'  thfe  rechal  h 
♦*  things"  generally,  omitting  the 
pofe  that  this  is  a  miftake  of  the  pi 
fvch  variance  in  the  record  of  the 
is  reported  to  have  been  taken  to  it* 
SeSf,  107.     But  if  a  mif-recital 
vtew  of  a  ftatute  be  not  fatal,  it 
That  a  mtf- recital  of  the  preamble 
fubftantial  part  of  the  purview  is  w< 
reafon  chiefly,  as  I  fu"ppr>fe,  it  hath 
an  a&Ion  on  the  (^}  ftatute  of  hue 
declaration   recite  the  preamWc  tc 
houfes,  where  the  ftatutie  mention 
any  particular  mention  of  the  ^rfon 
for  the  flander  of  an  carl,  on  2  Ri 
tion  in  reciting  the  preamble  me 
ekrls,  &c.    and   omit  the  claufe    < 
officers,  (e)  yet  the  plainttfF  may  ha 
verdict.     And  thefe  refdutions   fe 
of  Parker's  Cafe  reported  by  (/")  I 
to  have  been  holdon  by  three  ju 
Hobart,  that  the  putting  of  the  wor 
recital  of  the  preamble  of  the  faid 
writ  grounded  thercupr>fly  is  fataU 


Siff.  io8.     If  att  ind  i^^mcnt  on  the  eighth  of  Henry  the 
£xth,  In  reciting    that     part  of  the  flatute  which  dccJares  in 
^hat  aaions  ihc  party  grieved  Ihall  recover  his  damaiicj,  after 
having  mentioned   recoveries^  by   verdi^,  omit  the  (a)  words  /^'^C.EIi«.i86. 
•»  or  in  any  othfcr  manner;'*  or  ufc  the  (^)  words  ffjfl/m  novm  ^^>^c. eIu. 393. 
SJfeiJins  for  affifam  ncV4^  dijiifina  ;  (c)  or  recifc  the  Itaiute,  as  (Ox^M.%i%. 
giving  the  fine  on  a  recovery  by  adion  diSio  domino  regi^  where 
ihcrc  is  nothing  to  make  good  the  word  dUh,  {d)  or  recite  the  {l^;^;,f  "'v^or. 
flaiute  relating  to  the  bringing  an  aflion  to  be,  **  if  the  party  c.  BJii.  697? 
**  after  fach  entry  rtiakc  any  feoffmenr,  &c."  where  the  words 
arc,  *•  if  after    Aich  entry  any  fcofFment  be  made,"  or  (e)  fOC.mh.^S. 
recite  trto  be,   **  if  any  pe^rfon  be  put  out  and  difleifcd"  in  the  ^^' 
conjunflive,   where  the  words  of  the  ftacutc  are,  "  if  any  per- 
"  fon  be  put  out  or  diflcifed'*  in  the  disjundlive,  the  variances 
have  been  adjudged  fatal.     Vet  (/)  it  hath  been  holden,  That  (/) C. Eli«.  307. 
thelaftof  the(e  is  an  imoiiitcrial  Variance,  becaufe  though  the 
words  above    mentioned    be  disjunfiive  in   the  (latute,    they 
have  always  been  expoundedf  in  the  copulative.-^Alfo  it  may 
hequeftioned  how  far  the  rtft  of  thefe  authorities  may  be  law 
at  this  day,  fincc  of  (g)  late  the  court  has  not  been  fo  ftria  in  fgj  %Kth.^6t. 
recitals  as  forinerly  ;  and  if  an  indidoient  fully  recite  a  (latute 
(ofar  as  it  concerns  indidments,  a  mifprifion  in  what  concerns 
other  matters  feecna  to  be  much  helped  by  the  authorities  of  the 
ufet  above  cited. 


ih  fucb  claufe^   as  if  the   words  (/)  admitUret  or  fori.facent  be  P-  Brief  86. 
ufcdinfuch  claufe  fur  amitteret  ^ti^fortsfaaret^  the  exception  vide^^PwW' 


for  the  variance   feedfis  to  have  greater  weight.      Yet  jf  the  b^Vr  '160/ 
word  mif-recitcd    be   fynonymous  with   the    other   which   is  (')c  j*c.  13^ 
rightly  recited,  and  the  [k)  whole  purport  of  both  as   fully  ^^l^^'^^'^^""* 
exptcffed  in    one    word,    which    is   properly   recited,    as    if       ' 
both  had  been    ufed,    as  it    certainly    is  in   the    cafe  above 
cited,  wherein  the  yfoxAforLfa€iret  is  rightly  recited,  and  the 
word  aimitterit    tt*if  recited,   it    may    perhaps   be  queiiioncd 
whether  fuch  an  exception  would  be  fatal  at  this  day,  cfpccial- 
ly  conlidettng  that  it  is  in  a  part  of  the  ftatute  which  m'ght  as 
well  have  been  omitted  in  the  recital  \  and  there  is  no  variance 
bttt  from  a  word   wholly  nugatory  and  fuperfluous,  and  the 
fenfe  would  be   complete  by  the  rejed^ng  the  word  miftaken, 
asfurplus  and  infenfible.     But  if  in  the  mif- recital  of  fuch  a 
ciaufe,  there  be  fuch  a  variance  as  carries  with  it  a  plain  ma- 
terial repttgnancy  to  the  intent  of  the  feature,  (7)  as  where  the  (/)4Co.  u,tj. 
words,  ^*  whoever  (hall  do  the  fame,  (hall  incur  the  pain,  &c.'* 
are  thus  recited,  '^  whoever  (hali  do  the  contrary^  Iball  incur 
**  the  piin,  Icc.'^    1  do  not  well  fee  how  any  thing  can  be 
Hiid  to  make  it  mod  \  for  it  is  a  general  rule,  that  {m)  repug-  ^^^  5,^,  (^  ^ 
pancies  ia  indi^ments  ilre  (atal,  and  the  profccutor  himfelf  63. 
Vol.  11.  A  a  declares. 


i 


llvirnt,  E>H. 
16  Gto,  3. 
(•/)  9  Ed.  4. 16. 
B.  IndLfl.  7. 


Co.  En..  J67. 
368. 

C/)c.Eli..»j 


f.  »i  19. 

I*;  KtJyng  S. 
B.I.  c.  17.  f  8, 

Dyer  J46. 
mRoll.iiMej. 
Sop.  Tec.  104. 

•  Roll  Abr.  gi. 
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drclares,  Thit  not  thore  who  do  the  iWtig  \t 
ivho  (to  it  not,  are  within  the  penalty  of  the 

Stlf.  no.  Aa  to  the  third  particulir,  t 
necefTary  to  bring  the  offence  indldeil  with' 
of  the  Oatute.  I  take  it  for  i  general  rule, 
Itatute  be  recited,  neither  the  wotda  cuiira 
nor  any  periphrafis,  imendment  or  [i)  cui 
good  an  indiflment,  which  doei  nor  bring 
or  commanded,  in  the  doing  or  not  doing 
confilh,  within  all  the  material  words  o 
upon  ibis  ground  it  haih  been  lefolved,  T\ 
'  rape  finding  that  the  defendant  (uch  a  da 
B.  fiknia  cefU  £tf  earn  adtum  W  ibidati  w 
centra  %tlunialcm  fuam,  &e.  is  not  (d)  i 
word  rafulli  becaufe  that  is  the  word 
which  makea  the  offence  felony.  Alfo 
judged.  That  indiiflments  for  perjury  on  ; 
(he  words  voluriiarii  isf  itrrufii,  in  fettinj 
and  indiiflmcntsfor  llriltingin  achurch  c 
[f)  omitting  the  words  "  to  the  intent  t 
didtmenra  for  aiding  the  procurers  ot 
13  Eliz.  c.  4.  {g)  omitting  the  words 
forth,  &c.  the  ufurped  .power,  &C."  ai 
flailing  on  5  &  6  £dw.  6.  c,  14.  fcttii 
fendani  bought  certain  goods  of  J.  S. 
fe]!  at  fuch  a  market ;  but  {h)  not  t 
**  fuch  goods  were  then  coming  to  1 
nnd  {;}  indiiSments  for  ingroITing  ot\ 
furih,  that  the  defendant  bought  Co 
alledging,  that  "  he  ingroITed,  &C. 
indiiitments  for  treafon  in  compaflli 
25  £dw.  3.  having  neither  the 
^*  imagine,  &c."  cannot  be  taken 
ftamies.  And  the  like  bath  been  : 
cafes  (it). 

9  £j.  4-  *e.iT>     (11}  Vide  2   H>1e  190,   l< 
gitt  a  jutma'y  jtrlfdiaicn.  iha    (ndbflfneni  m 


Sr£l.  III.  Neither  doth  it  feer 
purfue  the  very  words  of  the  fVatu 
fully,  dire^lly,  and  CJiprefsly  ailed 
not  doing  whereof  ihe  offence  cc 
{i»)C.Ilij,  105,  uncertainty  or  ambiguity  ;  for  it  h 
an  indjAmeot  for  perjury  on  5  t 
iIm  defendant  ta^s  per  fe  facro  ■  . 
rot  grod  without  direi5%ly   ifacwi     ; 


Cb-iS.  OP        INDICTMENT.  3^, 

ithathbcciv(fl)ad3"<5S^.''»'^,'^*^^"^'"f^^^^^^^  ^hc  i8  f/en.  r-) .  Leon.  ,8, 

6.    c.  17.  for    not  abattng  (o  much  of  the  price  of  wine  fold,  39. 

as  the  veffels  wanted   of  the  ftatute-mcafure,  is  infufficient,  if  it 

do  iM)t  cxprefsly  ttit^^   ^ow  much  they  wanted.     AU'o  it  is  faid. 

That  an  indiament    o^i  the  ftatute  of  ufury,  fctting  forth,  that 

the  defendant  took  more  than  five  in  the  hundred,  is  not  good, 

without  (hewing  in  particular  how  much. 

Siff.  112.      As  io    the  dcfcription  of  the  perfon  of  the  de- 
fendant   in  order  to  bring  him  within  the  purv^iew  of  a  liatut?, 
which  extends   only    to  fuch  kind  of  perfons  as  arc  fpeciaJJy 
mentioned  in   it.     It  is  a  good  (^)  general  rule,  that  every  in-  i^^^^P'  93»94* 
diarocnt  muft    bring    the  defendant  within  all  the  defcriptions  f  "^f '  *'  ^'  '**' 
mentioned   in   the  body  of  the  a<9,  except  they  arc  fuch  as  2  Leonard  5. 
carry  with   them   the  bare  denial  of  a  matter,  the  affirmation  Qh*  *  *^eb.  5**« 
whereof   is   a    proper  and  natural   plea   for  the  defendant,  as 
where  it  is  enacted,  **   That  all  perfons  having  na  reafonablc 
**  excufe   to    be  abfent,   (hall  go  to  their  pari(h  church,  &c.*' 
in  which  cafe    it  is   faid»  that  it  is  not  necell'ary  to  Ihcw,  that 
the  defendant    had    no    reafonablc  excufe,  for  this  will  come 
mod  properly    in    queftion   from   the  plea  of  the   defendant. 
Alfoit  feeais    that  there  is  no  need  in  defcribing  the  defendant 
to  fct  forth     the    place    where '  the  thing   happened,    which 
brought  hirf^  within  the  dcfcription,  as  hath  been  more  fully 
(hewn  in  the  eighty- fourth  fedion.     Alfo  it  hath  teen   ad-  i^;J^°%f^* 
judged,  That  it  is  (c)   fufEcient  in  defcribing  the  defendant  to  %  Leonard  5. 
fay   Thai  be  exijiint  fo   and  fo,  as  the  ihtutc  mentions,  did  *  Levin*  119. 
ihcVaa,  without    alledging  that  he  was  fo  at  the  time  of  the  Con.^'i^k^iuSj. 
fadi'  for  that  fhall  be  intended,  as  hath  been  more  fully  ihewn  Ql>.  Rajm.  37s. 
inthcfixty-firft  fc^^^ion.  .  Kebie  85a. 

S/^,  113.      ^^  If  °^*  (^)  agrc^^'  That  there  is  no  need  to  al-  ^^^  p 

Icdjtc  in  an   indictment,  that  the  defendant  is  not  within  the  1  jone«  1/7. 

benefit  of  the    provifoes  of  a  ftatute  whereon  it  Is  founded  j  i  tpvim  »6. 

and  this  hath  been  (#)  adjudged,  even  as  to  thofe  ftatutcs  which  ^'Hilie*yo,i7i. 

in  their  purview  cxprefsly  take  notice  of  the  provifoes,  as  by  (,)  Pop,  93,94. 

faying,  that  none  Chall  do  the  thing  prohibited,  otherwife  than 

in  fuch  fpecial  cafes,  &c.  as  are  exprefl'cd  in  this  adt.     But  as 

1  take  it,   a  conviction  on  a  penal  ftatuic  ought  cxprefsly  to 

Ihcw,  that  the  defendant  is  not  within  any  of  its  provifoes;  for 

fince  no  (/)  P^^a  can  be  admitted  to  luch  a  conviction,  and  the  (f)  Q«.  Salk, 

defendant  can  have  no  remedy  againfl  it,  but  from  an  exccp-  *'• 

Mon  to  fomc  defe£l  appearing  in  the  face  of  it,  and  all  ihc 

proceedings  arc  in  a   fummary  manner,  it  is   but  reafonablc 

that  fuch  a  conviflion  Ihould  have  the  higheft  certainty,  and 

fatisfy  the  court.  That  the  defendant  had  no  fuch  matter  in  his  Dooglis  531, 

favour  as  the  ftatute  itfelf  allows  him  to  plead. 

lt£t.  1 14.     It  fcems  to  be  laid  down   ^c  «  general  rule  in  {g)  [g)  Savll  33^ 
Savil's  Report,  which  is  alfo  confirmed  by  the  year-book  of  *'TJ,*A'''^^  . 
nHcn.  4.  pU  H*     That  if  the  ftatute  where  jn  an  indiiSt-  |,p'*.c.%i* 
meat  is  grounded  be  particularly  recited  ^  the  general  con- 

A  a  2  clufion, 
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clufipps  ~C9fi^a  formam  ftaiuih  after  the  allegatioti 
will  fu^ly  an  omiffion  if\  it  of  a  circumftance 
the  O^tutCt  which  would  be  f«tal  without  fuch 
cooclufiod }  for  fince  the  ftatute  is  particularly  rei 
defendant  charged  with  halving  done  the  offen 
forin  of  it;  and  it  is  Impoffible  that  be couU  fc 
any  circumftance  cocprersly  required  by  the  fta 
wanting;  it jeems  that  the  oi&nce  may  prop 
faid  to  be ^8  fully  fet  forth  in  the  fery  words  of 
if  fuch  worda  had  been  repeiiied  to  the  allegatloi 
according  to  the  comnvon  rule,  thai  vtrba  n 
tptrantur  pit  refirentiam  mi  imffe  vidtantur*  I^ 
this  contradiAe4  by  a'ny  of  the  refolutiona  ii 
fe^lions )  for  it  does  not  appear  that  there  y 
/»}DorAferdi&^  and  conclufion.  in  any  of  the  iadiAments  therei 
Mis'*  Y€t.notwith(landing|^the  omiffion  of  a  clrcun 

in  a  ftatute,  may  perhaps  in  fuch  manner  be 
that  the  want  of  .a  certain  defcription  of  the 
things  or  perfons  concerned^  or  of  the  conck 
or  an  exprcfs  and  dired  allegation  of  the  faQ 
Ji'*^*i;  ."**  fo  fupplied;  for  fuch  omiffions  (i)  ritiale  an 

in  the  very  words  of  the  aa. 

Sea.  i  i^  As  to  the  fourth  ptrticulaf,  vi 
d lament  grounded  on  a  fiatute  which  will  n 
be  made  gobd  as  an  indictment  at  common  la 
to  have  been  (c)  generally  taken  for  eranted 
whatfoever  which  is  grounded  on  a  ftatute, 
f$rmfM  Jlattdi^  and  cannot  be  made  good  b^ 
maintained  as  an  indi<f{ment  of  an  ofFen 
The  chief  reafon  whereof  feems  to  be  this^ 
the  profecution  is  intended  to  be  groun 
which  will  ngt  fupport  it.  Bttt  the  con 
been  adjudged  in  (a)  Piage*s  cafc»  where!  h 
if  perfons  be  indited  fpecially  on  the  fta 
the  evidence  be  not  fu$^cient  to  bring  th< 
they  mavbe  fpund^guiftjf  of  general  ma 
law,  ana  that.'tW  words  contra farmanij 
as  fenfelefs,  where  tVepIF|ince  is  prohibite 
only.  And  the  fame  hath  been  fince  (4 
ftaiutes;  and,  aa  Xv^  it,  was  lately  ag 
ag^fnft  the  city  pf^jl.  Norwich  (g)* 


307.  «9»- 

Noy  171,  17s* 
5  Coke  99. 
%  Roll.  »63. 
C.  C«r.  465. 
•  Kebte  |6  ^66. 
i  Modern  17. 
a  R.  Ahr.  tt. 
ana  X  Jone»  379. 
9,  Hale  170. 
(4  Som.  58, 
3  Hale  19 1, 

^^^^  43-  44v 
B.  I.  c*  30.  U  9« 
{t)  r  Sid.  420. 
a  Kcble  138, 
1  Sallceldaiz. 
Cn  King  y. 
City  NoTYVieh. 
Hil.  s  Oco.  f  • 
I  Co«^  64s, 
(i)  Vi  Je  a)fo 
Rex  V.  Smithy 
Trin.toOeo^  3. 

^"f  •  ♦♦>•  445« 


St&y  ii6»  As  to  the'fifth  particular, 
ceiTary  fi^  an  Indi&uac^t  ofi  a  ftatute^  to 

Jiatutu  It  icems  tha^'j|i{4ginent  on  a  fi 
given  on  an  indi^tnent,  which   does 

/gramins;  that  /uchjudgmcnt  fxia/  in  fci 
action  Drought  at  common  la w^  wlthi 
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--    MS  It  IS  Ca)  faiJ^     that  judgment  on  8  Hen.  6.  c.  9.  irty  r-^pH.fi.^ 
i^cn    on  the  old    <^™»«on  J*w  writ  of  affize  of  novel  dif'^  «-A^.f.ieSf«f. 


/;/jS,  yet  it  will  not  follow.  That  fucb  judgment  can  in  any  ^n  hdiamtnt 
'"I  t,e  9iven  on  an  \ndi£^^^tM  drawn  as  for  an  o^ence  at  com-  for^n  ogkM^ 
^^^  Jaw.  without  anr  reference  to  ftatuie.  For  as  10  the  faid  Z^t'J^'- 
"7"  of  an  aflize  oinov^I  dijfttfin^  u  may  be  faid  that  the  ftatuic  jefg  itcoaeiu^. 
7  g  Hen.  6.  cxprcfely  ^ys,  "  That  th^  party  may  recover  «*r^  >«» 
w  ft*c:h  writ;**  and  therrcfbre  fincc  there  is  no  fpecial  writ  of  ^7^'; 
7-5  Icind  formed  upon  «tie  ftatuie,  and  the  party  has  [V)  no  au-  Vide  aiibd'w. 

u^ritV  to  make  out  a  ^^rit  himfelf  in  a  new  form,  it  is  reafon-*  Pjj  jo. 

K    Chat  he  may  recovc^r  by  the  old  writ.    But  it  (.)  feems  {Jlj/^f  *tl* 

hat  lodgment  on  this   ftatutc  cannot  be  given  on  an  aftton  of  B.p*rl.  75. 
foais  in   the   common  law  form»  becaufe  there  is  a  fpecial  (^)Rcg.  189. 

5  of  trcipafa  in  the  ( €i)  Rcglftcr  grounded  on  the  ftatute  j  and  iJS"^^*-^^ 

itfcetns  to  be  (^)  agreed,  Ihat  where  there  is  a  fpecial  writ  4;  Edw*  ^T  ao. 
oioaodcd  on  a  ftatute,    judgment  (hall  never  be  given  on  fuch.  <  H.4.  13. 
a&atute  in  an  aaion  bi-ought  at  common  law.  B.^Aaue^.u 

e,to.  Ptfl.75-     F.  Jua.  «o.      Cd&vit  It.    AtUcb.rQffPio.  i.  3.    B«loc57«    C.EU.759,  ^eo. 

Knd  in  like  manner,    lince  every  one  who  profecutes  an  in-  (f)  %  RoU.   ^s. 
A\&ment  is  at  liberty  to  dra^^  it  as  he  pleafes,  fo  that  be  obferves  '  '*<>».  ^4^. 
the  general  rules  of  law^    concerning  indiflments,  it  feems  to  be  ^  K^We^^?^* 
taken  as  a  common  ground.  That  a  judgment  by  ftatute  {hall  i  Saiktid.  370, 

^.  ^r ^^  \ — '-^^Ticnt  at  common  law,  at  every  in-  W'j**'*  "■"-' 

dude  contra  formamftatuti^  fliall  be  *  ^de'fi  ^4 

,,^ (/)  if  an  indi&ment  do  not  con*  i  Siandert  ..^ 

dude  contra  formam  ftatuti^  and  the  offence  indided  be  only  9  "» *•  5^» 
proliibUcd  by  ftatute  and  not  by  common  law,  it  is  wholly  in-  \\t!T\:  ^"' 
fuAcient,  and  no  judgment  at  all  can  be  ^venupon  it.    But  ButsR/Abr. 
if  the  offence  were  alfo    an   offence  at  common  law,  I  take  it  '••  . , 
to  be  in  a  great  meafurc  fettled  at  this  day, That  (^)  judgment  i  jSinjVjSo, 
anay  be  givei\  as  for   ati    offence  at  common  law,  though  the  fcsm  conm. 
indiamcnt  conclude  c6«/r4i/tfriiMm>?tfto/J,  as  hath  been  more  Tj^*  *  "*** 
fully  fliewn  in  the  precedent  feaion.  ci^'ci/mt,. 

StEi.  117.  «  there  be  more  than  one  ftatute  concerning  the 
fame  offence,  and  the  firft  of  them  was  never  difconttnued, 
and  the  latter  only  (&)  continue  the  former  without  making  any  ...  ^  ,,,•  ^^^ 

addition  to  it,  Or  only  ('^       • '^      »- -^-^  --^ ^--*-—  W^-^»««7$o. 

upon  it,    without  alter ii 
leeois  agreed.  That   it  • 

ftatute  to  conclude  Mfiirtf/tfrmW/tf^^^^^    and  it  hath  been  (^)  ai.ritV'* 
liolden.  That  a  conclufion  contra  formam  ftatutoirum^  will  in  (*)  veU.  xi6« 
fttCh  cafes  vitiate  the   profecution.— But  where  a  ftatute  hath  c-J«*-"»7- 
been  wholly  discontinued,  and  is  afterwards  revived,  th^ere  (/)  ^,^o^^„  ,35, 
£c^m   to  have  been  fomc  opinions.  That  a  profecution  on  ii  1  totw.  «»• 
0Ugbt  to  conclude  contra  fwmamftatutvtwnl  *  «•*«  «73. 

Alfo  where  the  jame  ofience  is  prohibited  by  fevtral  inde-  (,)  c.  Etis. 
p^a4cnt  ftatuccS)  there  are  ibme  {m\  authorities,  that  you  muft  7<o«  «*7* 

•  \    '  '  *  s  Leonard '5. 

C  Uc.  14a,     AU7^49>  5«»   »  Wft.  *$«•    Diltoa  c,  I3t•- 
A  a  3  «rther 


3^8 


(a)  Crom.  T04. 
5-H.  7.  «?• 

C.  EHz.  t86. 
4  Coke  48. 

(b)  3  Roll.  Abr« 
79.  Si. 

Dal  ton  c.  'I29t 
Alcyn  50.  B.  i« 
c.  Si.  i.  JO. 


(r)  T5yer  155. 
C.  Elic.  7SO* 
Aleya.49,  .SP. 
Lamb.  B.  4* 
c.  5. 
(d)  Djer  155. 

347- 

*  KoU.  227t 

5  W.  7'  »7- 

iiwc;i.i35« 
Sup,  C  90.  con* 
9  Ltonard  5, 

%  RoU.  05, 


(0  C.  J»c.  t4«, 
C^  Eli«.  750. 
%  Lcomrd  5* 


(f)  Alcyri  49, 


(/I  I  Med.  i^T. 
3  Lt«iDz>6t. 

T  LuCW.  XIX. 

(/»)  Aleyn  50, 

6  Modern  140. 

%  Hale  165,  &c. 

St.  60a.  S43. 

1006. 

L^  Rayoi.  1518. 

Poo£Ui42^, 
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either  conclude  ^«i/r/i  farmam  JIatutcrumy 
the  particular  (latutes   naming  them,  an<i 
tondude   contra  f&rmam  JlaiuU^  tbe  indi^ 
ficienr,  for  not  (hewing  «n  whkh  of  the 
But   there    are   alfo   ftrong   [a)  authorit 
opinion,  which  is  aKo^^moft  agreeable  t 
v^hich  may  be  added,  /that  if  it  be  a  g 
an    indictment    condading    twtra  form 
appears   not    on    which    of   tbe   ftatutei 
gfoundied,    the    fame    objedlion  may    a 
an  indi£ln>ent  Qonc\wik\g  contra  for  mam 
ntoro  appears  from  fuch  a  conclufi  <n  on 
fecution  is  grounded,  than  from  tbe  coi 
^atuti  $  and  yet  it  feeros  to  be  [c)  {lener 
tonclufion  cMra  formamjidtutorum  is  gc 
ment  is  for  an  dfFence  prohibited  by 
where   fuch   an  indictment  concludes 
with<iurihewiog  what  ilatutc  i$  (4)  ir)t 
be  faid  that  fuch  ftatute  (hall  be  taken  ai 
advafftage^  as  wdl  as  where  tbe  indid 
formwn  ftatuiorum^  in  which  cafe  K  fecr 
it  (hall  befo  taken  ? 
'  But  where  i  later  (latutc  ordains,  Tb 
be  executed  in  a  new  cafe  not  menti< 
8  Heii.  6.  c.  9.  does,  that  15  Rich.  ;. 
in  the  cafe  of  a  forcible  detainer,  whic 
15  Rich.  2,  or  where  a  new  ftatute  ad 
offence  prohibited   by  a  former  ftatute 
that  of  20  /.  for  a  month's  abfence  i 
the  tenor  of  i  Eliz.  it  fecms  that  it  \ 
be   argued.  That   if  the  indidtment 
Jiatuti^  it  will  be  (/)  infufKcient,  beca 
offence  is  not  punifliable  by  any  one 
fidering  that  the  precedents   in  ihefe  c 
contra  for<mam  Jiatuti^  zx\A  the  profecu 
the  addition  made  by  the.  later  ftatut 
alone  fuflictcnt  to  fupport  it,  it  may  b 
feems  agreeable  to  the  later  (^)  opinii 
fion  may  be  allowed^  in  thefe   cafes 
fafe  in   any  of  the.  cafes  above  menti 
JbrmBm  {h)'jftatnt\uifrhidi  ihall   fiarid 

liir^£/«B,. or  be cejeClod^  iii:.facb  mam 
ite  indidment* 

StSf^y  iiS* .  As  to^ihe  ninth  gener 
v/z.  What  ought  to  be  tbe  fotm  of 
mciit;.  I  (ball  taks  tt  for  granted,    tha 

foneous,  which  doth  not  fet*  forth  wi 
the  court  in  which,  and  the  furors 
licnc  and  place  at  which  the  indictaiq 


,^^i- 
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f-at  Che  better  \xuS^'^r^^^^  y^}^.'^^  ^  J^"  ^"^!?.^^"'"  j!J 
/L^tir  What  rerfaintv  of  «hi9  kind  is  ncccffary.  Firft,  la 
^r^&of\^^^  Secoodly,  Of  the  jurors, 

Z^^fo^.      xSy,       Of  the  time ;    and,  Fourthly,  Of  the 
\^cc,   at  which  the  ind  lament  was  fouad. 

c^/7.    119.      As  to  tire  lirft  of  thcfc  particulars,  it  is  certain, 
^tt    <^very   fucfh   caption    muft  (hew  that  the  indiameat  was  ^^^^^ 
Jktf^ 'before   fuchVcoort  as  had  jurifduaion  over  ^c  offcncp  „o 
S^d;     and     therefore   if  it  fet  forth,   that  any  indiameat  *»|;4.^9. 
!Jatfocvcr  was   taken  before  J.  S.  («)  fteward,  without  (hew.  f '.f^^t/ie. 
.  „  to  whom    he  was   fteward,  or  in  what  court;  or  that  an  (^)iiEiI.4.  iv 
f^^aifition  of  death,  ispon  view  of  the  body,  was  taken  before  |"«-Tr  »o7- 
Ts.  (h)   mayor  of  I^ondot^  or  before  J.  S.  fteward  to  (c)  J;;;^^!  4. 
f  rVi    a  perfon,   and  in     fuch  a  court,  without  adding^  that  he  ,4. 

.•  a  coroner  5   or  if  it  cxprefsly  call  him  coroner,  but  4o  not  C'')  C- Ei?«.  19V 
X  fhew  that  he  was  Tuch  for  the  {d)  diftrift  in  whkh  the  ia^  J^Ed-i^iS. 
flmRtlon    was   taken,    it    is  infufficicnt.     But  it    hath  been  ad-  B.Bit.  7. 
Wffcd,  That  it  is  fufiicient  to  fet  forth,  that  it  was  taken  before  indiament  4«- 
^  l.a  coroner   in  the  county,   without  faying  that  he  was  9  J\f,5,7;^f  •  ^7' 
coioncr  for  the  county,    for  that  cannot  but  be  intended. 

itEt.  120.  Where  f  y  )  the  caption  of  an  indiSment  alledges  ^^^  ^^^*  **7« 
it  taken  at  the  general  ieifions  of  the  peace  of  fuch  a  county  or 
burgh,  it  doth   not  feem    ncce(rary  to  add,  that  fuch  fcflions 
was  hoUen  for  fuch  county  or  burgh,  becaufe  it  could  not  but 
be  fo  bolden,  if  it  were  the  general  feflions  of  fuch  a  county  or  C^)  1  Keb.  3,,, 
burgjh-,  but  if  it  had  been  only  defcribed  as  a  general  feffions  J^LeVr"*  ^^^^ 
boWeninfuch  counjy  or  burgh,  it  is  faid  {g)  to  be  a  fatal  ex-  a^Kebic'i^j^ 
caption,  that  it  Is  not   exprefsly  allcdged  as  holden  for  fuch  i»8.  141. 
county  or  burgh.    But  QA»)  queri  if  ibis  be  not  helped  by  putting  [f,i^/ci^- ^9^- 
the  county  In  the  margin.  '  '*^* 

Sea.  lai.    There  are  fomc  (/)  authorities,  that  if  the  cap-  y^^'Jly^;  «^- 
tion  oC  an  indiament  before  jufticcs  of  peace  take  no  notice  of  2  Kebie  160. 
their  commifiion  to  hear  and  determine  felonies,  &c.  which  is  2-'"*'>^-  3«. 

its. 

a.  5< 

%  Hale  16^ 
Lamb,  46,  47. 
Cro.  J»e.  653.    1  Veftt.  35^   ^nj  j^^jj  ^^  Carter,    Slfanjc  44.1.  ^n^Q^y  10  poiat,  wpon  ibe  »mtio- 
^y  of  which  Rex  t,  Stnw   wai  qualhed.      Hil.  10  Geo.  |.  without  debate. 

S4£f.  122.    There  are  alfo  fcveral  authorities,  that  the  cap- 
tion Of  an  indidhnent  before  juftices  of  peace  is  infufficicnt, 
vinlefs  cither  the  words  {k)  domini  regis^  or  (/)  publicoii  be  added   (*)  i  Let.  17$. 
after  pacts.    And  it  hath  been  fomctimes  bolden,  that  even  the  *  Jjf  1^  **^;^. 
^ords  domm  ngh  zx^  „o{  fufficient  without  the  word.(OT)  vuncy  (/) ,  keb.  37. 
0r  feme  other,  co  fliew  whether  it  were  the  peace  of  the  prefect   i  iii<icrfin  4»a. 
king,  or  of  fbme  .of  hi*  predeceflbrs.     The  chief  ground  of  ^^l^^^tAT 
thefc  opinions  fccma  to  be  the  ftatuie  of  27  Hen,  8.  c.  24. 

A  a  +  f*  4* 


"X 


■ 
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f.  4.  hy  wWch  it  is  enaQed^  •*  That  in 
**  dif^ment  that  (baU  be  fpade  within  ar 
•«,  liberty,  whereby  J^ny  thing  (ball  be 
*^  againft  the  king's  peace^  it  (hall  be 
**  againft  the  king  s  peace,  his  heirs  an 
^*  againft  the  peace  of  any  other  perfi 
<*  ftatute,  grant,  or  ufage,  to  the  contr 
From  whex^ce,  1  fuppofc,  it  may  have  b 
parity  of  reaTon,  ipfticcsof  peace  ought 
proceedings,  juftices  of  the  king's  peac 
that  ih6  peace  of  po'  other  perfon,  bi 
tended.  B^it  (ince  this  is  not  exprefsl 
flatute;  it  cannot  but  be  intended,  efpi 
when  none' but  fhcVing  can  appoint  jufl 
,ts  ir  w  .•.  juftices  of  peace  moft  be  juftices  of  the 
t  Sidt(«fl.m47.  the  j;mg  s  peace,  which  is  the  fame  thv 
Q«.tKcb.  65!,  crptions  for  the  want  of  thefe  words  hai 
frt!Mt3.eJ^-  ^^i  '^^^  1' fake  them  to  be  obfolete  at 
M.  J  0«6.  t.  to  he  Jatety  fettled  between  the  (0  king 
3  BuffBw  |9«^  viflifin  6f  deer  ftiallnj^, 

fj)  t  Mdd.  i4r'      ^'^*  1?3-    'Bur  it  feems  generally  a 
I  KeUt  5I0.       caption  of  ain  indiflinf>ent,  at  a  fcifioni 
J;;TwJ?!;3.  Pcmion  before  whom  it  wasiiolden,  or 
(f)  2  Keb.  lis,  faliy  ^s  holdcn  before  juftices,  without  f 


5 


ftftEdw.  4, 19.    What  place  thev'  were  juftices^  or  if 
B.  Bjttetr  7       Juftices   ad  pftha   />  c$mitatu  f  radii 
Irifs'ri.*^.  «he  wordJfe»«/',  !t  is  infufficicnt.' '^ 
{4r)T$id.  367,    judged,  That  it,  is  not  necelfary  for 
3  ^^J*'"  '  $*•    ment  taken  at  if  general  feftlons  of  t 
♦  -  •   ^•^  .  Ihe^uftices  of  VKc  ffpr>w,  becaufe  it  ( 

br  itiofe  of  them  were  fucb,  by  fhewi 
/>  general  one.         ,;    ;j'   .     .,^ 

ri;ioW.4.t$.  ^<^'  i^4-  "  ^^^b  ^^cn  i^judged 
Vi»di^S4«  '  >n  indidmcnt  fetling  it  forth  a^'takc 
I'^u^^iV^  ./</<r  '/i^/^^/w,  Is  insufficient. .  The  cfi 
suitimar/206.  ^o  be  this,  that  luch  a.ca^'ioo  racier 
a  fLcUe  ^^jj*     ^ent  Was  taken- at  the  cowhj^  vyhicH  1 

jt,'tban':kt  the  pr6pe*r  oneV  for  'it'fpe 
Was  taken  at  the  court-baron,  and  m 
to  the  (fourt-leet,  bu^  that  it  \yas 
V  coun-baron.  And  agreeably  liirrcto 
of  loEdw.  4.  €.15,  that  if  tfic  c; 
iuri^Vf'ad  iefar^^'M  had  been  for 
bear^  no  rt^iire. ,  From  whc^icc  it 
capfton  fci  fortVkri  indiflmcnt  as  1 
tmrrtfeet,  ^it  rn'ay  be  good,  becaufe 
.-  «ia^f)^|t>f  jtirtfdi^oit  in  cri^ini^  1 
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a  a  11*^.™.^  —  ^ » -f^v..  wouia  nave  oeen  inrufficient.  ' 

for  n«  (hewing  more  expreftly  at  which  of  the  conrtt  the  in-  ' 
diament  w*S  taken.  .  »  «  mic  lo    , 


o«>'- 1-3-      -- . —jMugca,  J//  r  nat  tne  not  retting  t.\ 

/ortH  in  the  «?"««/  »«  mdiflment  uken  at  »  leet.  wheThef  ^' 
(he  «H»rt  were  hbldenby  g«nt  or  prefcription,  it  holpen  bv 
jbe  muldiude  of  precedent*.  "^        '      *        ^i^" "/ 


meat  was  taken  by  tweire  nen,  &c.  without  naming  them  .nd  T'-^L 
«5_  ^  exception  appear,  to  have  been  taken  on  th,7.St!^  fcat  t^S 
Alfo  nr*ny  .ndiamentt  taken  in  inferior  (i)  courts,  have  b«n  ^«.^»«.^ 
qiialbcNd  for  want  of  the  words  prtborum  et  UgaUum  beminum  in  ,hl  *^"*  *  =" 

opdon^,  b«;  this  exception  hath  been  (tftenover-ruled.  as  i  hath  '^'I's.?* 
ken  more  folly  ftewn  in  the  fixteenth  fcaion  of  this  chapter    3"' . 

Wtinjr  inAameots  in  fuch  courts  have  been  ouaftedfor  ^*l.*5'^  —  • 

lh«  trtjrds  {«)  a*aw  ,/  rt,;^,  before  the  words  jurat'  S»k*,*'-3  — 
? ;  "tid alfofor  (•)  want  <»f  the  words  adincuir^JZZj.'^^lf^^'^ 


(Men 

-Air* 

mnr  * 


^^        i  ir  V" ',-'•""'  "  '«"««»,  oerore  the  words  jurat*  2*k*.    '^^  — 
.,  »««.*2f^  V  .nd  alfofor  (,)  want  irf  the  words  cdin^rtniL  L '  J)1's/„^„»r 
^1^0   ^*mt*,¥n*  "  ^»  f»r^#r»  rsmMM,  and  alfo  for  want  of  videT^Sf  " 
^   ym^vi^  Wjkper  Ucramtmum  fium  dinnty  after  the  word.  »  **"«  ^^^ 


\^^^Z'JrZrZZ-Z!"TJ  *"'y^  "f'  'P  have  been  XiuSiZ:. 

m«|«Are  t»>J«rptu  ctvtiat$t  frmdiBa^  where  the  oflence  arofe  «  »•  A"*?-' 
.n»  &n«l  the  Kffions'was  holden  for  a  burah.  &c.'  Bur  it  •.  ^-\  *  '^«"»  s< 
i*4.  That  in  the  option  of  an  indiflment  taken  in  he  tL^i'l  11'  6»o' 
)0««».i  or  at  the  (r)  grai^d  fifffions.  .be  words  >;;r7a^;J:S  »  ^'"^3 

/VHm^MM,  fuppljMhe  want  of  the  w6rdi 7w,/,«^^7  2!''^*-«i*t, 

UMfo.  Hi.  faid  tb  have  been  (,)  adjud'g^  tJatT  wo^J^  J.II-...C.U. 
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(a)  I  Sia.  140. 
I  &howcr  %jt, 
€  Mod.  95. 
(6)  6  Mod.  95. 
18c. 

(c)  R.  V.  Grave- 

Aor,  adj,  Hil.  3* 
Ceo.  r. 


Sup.  c.  10.  f.  9« 
(0  I  Sid.  119, 
230. 

*X  Kcbie37.8»3. 
1  Modern  81. 
3  Saunders  393, 
1  Vent.  170. 
Rei  V.  Bunccy 
Andrews  i6x. 
(/)  4  Coke  48, 
(g)  %  Keb.  58a« 
Vide  fop.  f,  87, 
(^)i  Mod.  78. 
a  Keble  it8. 
(;]  Vide  fup. 
f.  do.  and  €.  t3. 
f.  90. 

(i)  I  Sid,  140. 
368. 

I  Keble  37. 
a  KcbJe  367* 
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/f/irtf /.  //  truTttt.  ad  inquittnL  fro  ioml 
are  fijfficient*  without  the  word  pro  bef 
addition  of  the.  words  adlargum  after  in 
and  that  there  is  no  need  of  the  words 
comitatus  in  an  (b)  inquifition  taken 
and  that  the  omiiTion  of  the  word  ( c)  o 
be  the  ytotijvrat^  for  that  fully  impli 

SeSi.  127.  As  to  the  third  partict 
is  necei&ry  in  the  caption  of  an  irdi 
time  when  it  was  found.  It  fecms  {d) 
ttuft  fet  forth  a  certain  day  and  year  w 
before  which  theindi^iment  was  four 
it  as  then  found  in  the  (t)  prefent  ten 
pcrfcfl  (23),  for  it  hath-becn  (/)  adji 
the  feflions  at  which  the  indidtment 
Mariis  et  dfe'  Mtrcurii ;  or  as  hold< 
year  of  the  king:,  without  (g)  alcet 
it  fet  forth  the  flyle  of  the  day  or  y* 
Roman,  it  is  infufKcient  (24).  But 
That  it  is  fufficient  to  exprefs  the  yea 
ing,that  of  the  Lord.  Alfo  it  feems 
turn  for  gxijlit  is  made  good  by  the  rr 

5  Coke  i2o»    F«  India,  tOt    B.  Indl&  34.     X' 


(ss)  The  caption  ftated  the  (eflion's  to  be  beld  adfefum  Eplnphi 
adjtt/dc^  fatal.  Suange  698..  '4*^1  ibdidnienrnktai  at  the  adj 
original  /effions  began.  Strange  865.  And  if  the  court  is  ftatet 
will  vitiate  the  indidment*  Res  t.  Feirnly,  Trin.  s6  Geo.  3. 
•— (13)  Vide  Rex  v.  Hall.  Darnford  and  Eaft  3to.  iwhere  it  is  d 
vas  ptlnted),  that  a  convifiton  raay  be  in  fhe  pleter^pctftQ,  ms  wc 
»Nale  X70.    '5trapge26jt    Aod/rvs  a37» 


SeH.  128^  As  to  the  fourth  part 
is  neceflary  in  the  caption-  of  an  ii 
place whereit was fband*  it  feems 
either  fet  forth  no  (/)  pliic«  at  aH 
found,  or  do  not  («f9)fiiew  with  CufHc 
fet  forth  is  within  the  juriidfdiqn 
was  taken,  as  where  it  feta  forth 
fefSons  of  the  peace  holden  for  fud 
out  (hewing  in  what  county  B.  i 
the  county  into  the  nurgin^U  «6  it 
parliament,  whether  it  be  jn  prin 
quarter-feffionsof  fuch  a  county  ll| 
only,  and  not  elfewb^re^  except 
it  feems,  (0)  (hat  the  caption  of  €| 
fuch  ftflions,  is  infufHcient,  unl 
was  hold.en  at  fuch  place.      But 


(/)  Dyei  69« 
(»)  C.  Jac.  276. 

(»)C.  £UK.t37. 
6c6.  73S,  751. 


(/')DTer  135. 

(/.)  5  Coke  uo, 

III* 

Vrdc  Pop.  ac8, 

C.  £112.  490. 
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That  ihe  caption  of  an  inquifition'as  taken  at  B.  before  J.  S. 
coroner  of  the  king's  liberty  of  B.  aforefaid,  U  ffood»  w'ttbout 
cxprcfsly  (hewing  that  B  is  within  the  liberty  of  B.  for  it  can- 
not but  be  intended. 

Se^,  129.    As  to  the  tenth  general  point  of  this  chapter. 
Viz,  Upon  what  proof,  and  within  what  time  after  the  offence, 
an  indi6tm-nt  may  be  fuund.    It  (a)  feems.  That  before  the  firft  U) ,  Keble65{ 
of  Edward  the  fixth  no  certain  number  of  witneflcs  was  re-  B.  Coroaetxo. 
cjuircd  upon  the  indi&ment  or  trial  of  any  crime  whatever^  ?J**"***33' 
For  it  fccms  to  be  generally  fb)  agreed.  That  the  ftatutes  of  the  s!  pf'clVc**®' 
firft  and  fecond  of  Philip  and  Mary,  in  reftoring  the  order  of  l^V"  134. 
trial  by  the  courfe  of  the  common  law,  took  away  the  neceffity  *  J^"*«*ii. 
of  two  witneffe.  in  all  cafes  within  thofi:  ftatutes^  from  whence  VidlTita^'^^* 
it  plainly  feems  to  follow,  that  they  were  not  required  by  the  *5»  a6.  "  **** 
common  law.    It  is  holden  (c)  indeed  by  fomc,  that  by  the  ^"J**  ao».  a62. 
ancient  common  law  one  witnefs  was  not  fufficient  to  convia  ic)f]^'z^^ 
•any  pcrfon  of  high  trcafon  ;  and  this  is  faid  to  be  grounded  on  Raymood'/ogV 
the  law  of  God,  exprefTed  both  in  ihc  Old  and  New  Teflamcnt    ^"  '*»»Aibjca 
But  granting  that  one  witnefs  was  not  fufficient  for  a  convic-  mTh  atl/^Z 
tion,  ic  doth  not  follow  but  that  he  might  be  fufficient  for  an  Fof,  mjn  to  146. 
Jndittmcnt.  *      - 

Alfo,  however  the  law  might  have  ftood  in  relation  to  thefe 
matters  before  the  conquefl,  it  feems  to  have  been  wholly  alter- 
ed long  before  the  ftatute  of  Edward  the  fixth.  And  I  rather 
mcline  to  this  opinion,  fince  I  find  it  fo  little  fupporied  by  the 
generality  of  the  authorities  cited  bv  Sir  Edward  Coke  for  thir 
proof  of  the  contrary,  which  wholly  relate  either  to  the  proof 
ot  an  cflbin,  or  of  a  fummons  (ij  In  a  rc^l  adtion,  or  (e)  of  /^  »  /. 

rath«  ?  ^"  ^J^^y*  ^^  if^  other  matters  ^S^hJ.'^ 

"tncr  lefs  to  the  pomt.       And  as  to  the  above- recited  paflages  ♦^^  47. 

ot  bcnpture  it  may  be  anfwcrcd,  that  thofe  in  the  Old  Te(ta-  ^^^^^^^'  3- 

S^K  ?'  '.^^  P^'-ticular  government  of  the  Jcwifli  na- 
lion  flotii  not  bind  us  any  more  than  the  ceremonial ;  and  thajt 
tnof  ,n  the  New  Teftamem  contain  only  prudential  rules  fpr 
trn/!L  u  u  ^*'«;6^^<»r«mcnt  of  the  church,  in  mattcrs'inr 
Z,T  ^  .  ^'"'P^''  *n<i  »o  ^^y  control  the  civil  confllt^r 
m^i^T^'u"^  J""  "^^^'^^  -^^y  ^"^  ^^^^^^  That  wbatfoever 
two  Jlrnff  *•'"'"  ^^'^  ^«»<on  or  fcripture  for  the  neceffity  qf 
caofes,  and  U^'u'*?^^'  ^^^^'  as   ftrongly  in  other  capital  .mie.^,. 

^nyfuch  neceffitv  In  LT  P^^f  °^^^»  J*^'  'f''^''  <^^^^,"  ^ 
Siff  I  -20      R   "*5^»ation  of  any  other  crime  Uut  trcafon. 

"Thlf  nn\v.  r  ^'^  *^  *•  enaacd  by  1  Edw.  6.  c.  12.  f  22.  Twowitncflet 

**  demned  Vx^         ^"^  P«rf  ns,  (hall  be  indidcd,  arraigned,  con-  '^^^  *^ 

4<  ^  mifoJ'ffio^^"^'^^*^  for  any  offence  oftreafon,  petit  treafon,     '  *"'* 

"  offenders  b  **  ^^  ^f^*fon,  &c.  unlefs  the  fame  oflTender  or 

*<  or  (hall  wi\lT^^^^"^*^  ^y  ^^^  fufficient  arid  lawful  witntffks^ 
.  or  Ihail  Willingly  ^^h^^^  ^j^,^p^^  ^^^^^^^  ^^^  ^^^^^  ,. 


3^4 


•ftlVoUwfBt 

Ktiifen* 


.  • 


Iritdffratcoai- 


t 


Momtht 


neflti  required 


Miawtttto  bt 

fotfadVitkia 

tiMWjean* 
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A//f.  in*     Atfo  it  is  further  enaftedbj 
e.  iuC  ^.  **  That  no  perfon  or  perfons  {hat 
**  raigned,  eondemncd,  convi£led  or  s^uamt^ 
*'  treafons  in  the  zSt  mentioned,  or  for  any  • 
'*  then  were,  or  after  fliould  be,  which  Q| 
'•*  petratedy  committed,  or  done,  unlcfs  th( 
*«  offenders  be  thereof  accufcd  by  two  lawf 
<<  faid  accurers  at  the  time  of  that  arraigi 
**  accu(ed,  if  they  be  then  living,  (balll» 
<<  before  the  party  fe  accufed,  and  avow 
^<  they  have  to  fay  againft  the  faid  party, 
^  of  the  treafons  or  offences  contained  j 
**.mept  laid  againft  the  partjt  arraigned, 
<'  arraigned  (hall  willingly^  wUhoMt  Vi 
«  fatJici." 

SfSf.  132.  But  it  16  enadsed  .by.i  zxA 
c«  10.  ^^  That  all  trials  after  that  ftatute 
^*  or  made  for  any  treafon,  (hall  bt  had  1 
<*  ing  tp  the  due  order  aad  courfe  of  the 

Si^.  I33<  Alfo  it  is  enaOed  by  t  an 
c.  1 1.  *<  That  all  and  every  perfoo  and  pe 
<*  dufed  or  impeached  of  any  o£  the  offe 
**  ftatute,  or  ojf  any  othecvoffence  or  o\ 
**  impairipg,  counterfeiting  or  forgbg 
**  within  this  realmy  flxall  and  m^y  Vi 
^*  tried,  convi£led  or  attainted  Jby  fuel 
**  fuch  manner  and  foxtn  aa  hat  bcei 
*^  within  the  realm^  at  aajr  time  befc 
•«  ward  the  fijjth." 

Si^.  I34r    h  is  Gutther  enabled  by 
'*  no  peribn  or  perfons  whatCoevcr  & 

attainted  of  high  treafon,   whereby 

mfiy  or  (hall  be  made  to  any  fuch  c 
**  to  a(iy  the  heir  or  heirs  of  any  fucYi 
<<  of  mifprifion  of  fucb  treaTon^  but  bi 
^*  teftifnooy  pf  two  lawfol  witu^ffe^ 
^ .  the  (am(^  overt  ^Sty  or  one  of  thenn 
*^  them  to  another  overt  aA  of  th.<e 
^*  party  indited  and  arraigned*  or  ti 
*^  out  vjplencet  in  cp/n.  court  confc; 
**  mute,  or  refufe  to  plead  »  or  in  c 
<^  peremptorily  challenge  aboire  the  n 
"  jury**' 

Si^*  X35»  And  it  is  farlber  e 
**  That  no  perfon  or  perfcHi*  whaatf< 
*^  ftiall  be  guilty  of  defigning^  endei 
'<  affaflination  on  the  body  of  th  1 
*^  viife),  (hall  be  indidledy  tried  or  : 
*<  fon  as  aforefaid,  or  for  mi^riiic  1 
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Ch.%s*       OF  INDICTMENT.  36s 

*<  be  committed  or  done  within  the  kingdom  of  England,  do- 
*«  miaioa  d^  Wales,  or  town  of  Berwick  upon  Tweed,  un-  . 
«  Ub  the  fame  iddiflmcnt  be  found  by  a  grand  jury  wiihin 
**  three  years  next  after  the  treaibn  or  omnce  done  and  Gom* 
•«  mitted/* 

Siff.  136.   But  it  is  provided.  That  nothing,in  this  ad  (hall  Vi4t  m  o«t»i» 
<*  any  ways  extend  to  any  impeachment,  or  other  proceedingii  in  ^  |^*       . 
«  parliament,  nor  to  any  indiAment  of  high  trcafon,  nor  to    *  •*'1^*»*^ 
**  any  proceeding  thereupon  for  counterfeiting  hi9  nujefty^t 
**  coin,  his  great  fcai,  or  privy  feal,  hi^  fign  manual^  or  privy 
••fignet.'* 

&^.  I37«    Upon  dieTe  ftatates  the  foUowine  particufars 
ieeffl  moft  remarkable.^-Fivft,  Tluit  where  the  ftatute  of  the 
firft  of  Edward  the  fixth  lequirea.    That  the  party  be  ae- 
cufed  by  two  lawful  witoefiesi  and  that  of  the  fifth'  and  fixth  , . .  ^ 
of  Edwaid  the  fixth.  That  he  be  aeeuTed  by  two  kwful  ad-  Viilt  m^,t^' 
cufen;  they  both  mean  th»  very  {a)  faoM  thing,  becaure  tke  lommarfVoi. 
common  law  admits  of  no  other  accuiers  but  wimffes^  >  HaU  301. 

Sta,  i3t^    Secondly,  That  according  to  Che  general  (i)  ,^^  3,  p^  ^  ,^ 
opioioD,  it  ii  not  required  either  by  the  firft,  or  the  fifth  and  B.CmocV. 
fixtk  of  Edward  the  fixtb.  That  fuch  accufera  or  witaelTes  be  |"»»>ry  sot« 
ptdent  with  the  iodiaon  in  perfon,  but  that  they  may  fend  ^i^U^^ 
their  accnfiuion  to  the  iadifi6n  in  writing  under  their  hands,  uuy. 
which  wiil  he  fiifficient  erea  after  their  death.    Alio  it  if  ob- 
ftrvaU^  Thai  the  bpoka  which  fpeak  of  this  matter  do  not  ex- 
pct&ly  iaj^  that  fuch  accufiation  muft  be  upon  oath,  but  furely 
this  caooot  but  be  intendccl^  for  how  can  any  aeeufer  be  Aid 
to  he  a  fawfal  wkneft,  if  be  be  not  upon  hia  oath  ?  But  this  ia 
cleared  by  ihe  fcventh  of  William  the  third,  as  to  the  treafons 
widbio  that  fiatore;  for  it  exprdaif  provides  ««  That  no  perfon  1  HUt  tos^ 
'  fliiil  be  indiaed  thereof,  but  by  and  upon  (he  oath  and  t^I- 

awoyoftwolawfalwittidfei/'  r^    ta       ^ 

(M['3^   Thi«*»y.  Bjr  the judgmeat  bodi  of  W  Coke  and  [:J l^:lli^ 
l«;  natt,,oae  wtoo  can  only  witnefiif  by  hearfay)  what  he  baa  i  HaU  30a. 
^U^  ^}^'^  fef  V  ifc  not  a  lawftil  accufer  within  any  of  coo.  Dyn  jj^ 


MI  willingly,  ^hj^^  violence,  confefMhe  fame,'*  In  the  W  a  Aad.  W, 
wt^l^f'?'^*^  Kdw.6..«^«^4>ewiidi^ftood  <i)  where  the  %^^^ 
SluillfT"*  *"'"  examination,  before  his  arraigniwent,  aUft-as- 
TilSTw'^  *he  fame  without  to»tu*e:  But  it  1^  obferv-  ^^/IgT*^ 

flictcda^.arraig|;,,d,^j^ga    ftaiiwUlinglyi  without  vlo-  tiMlnfrs^da^B 
Icnce,..  I^co^rr  cgpfirfsodiefan,^"  '  ^ti^i^ 


!l 


I 


(h)  S.  P,  C  90. 

164. 

3  In  ft.  14  1027. 

E.  Cor.  »ao, 

Foftcr235. 

(()  B.  Cot.  2ZO. 

3  Inft.  24. 
I'ofter  a3|« 


3C6  O  F    I  N  D 

Se^'.  141.  Fifthly,  That  < 
(a)  Raym.  407.  witnefs  to  another  overt  a6t  o 
Kriynpep.  bcen  conftrucd  to  be  fufficienC 

°  *'  ^  *         words   of  the   feventh   of   VV 
hereto. 

And  a  collateral  fa£^,  not  tending  to  the  proof  of  the 
Salk..634.  5  St,  Tr.  17.  or  by  the  confeflion  of  the  pril 
fiaiuu  arc  coofiried  to  the  proof  of  the  overt  adst     Fof.  2^ 


SeSf,  142.  Sixthly,  That  t 
Mary,  c.  10.  by  enadting,  *'  T 
thenceforth  be  according  to  ti 
not  {b)  lake  away  the  neceflity 
ment,  required  by  the  ift,  and 
indidSmcht  is  no  part  of  the  tria 
fation  to  be  tried. 

Se^.  143.  Seventhly,  (c)  ' 
Philip  and  Mary  doth  not  ex 
But  this  is  exprefsly  provided  f 
fons  as  are  within  that  (latute,  : 
witnefTes  to  the  indidtment,  as 
prifion. 

Se^f.  144.  Eighthly,  That 
ift,  and  5  and  6  £dw.  6.  anc 
but  not  within  the  7  Will,  3. 
two  ^itneiTes  are  required  to  t 
trial  of  it,  and  that  two  witne/ 
the  indiftment,  if  (i)  the  par 
fefs  It, 

SeSf.  145.  Ninthly,  That 
Mary,  c.  11.  which  enads,  " 
**  offences  concerning  the  imp 
**  the  coin,  (ball  be  indidled  an 
hath  been  conftrued  (/)  to  ex 
offences  in  impairing  the  coin, 
llnce  the  faid  fiatuteof  f  and  2 
it  may  be  probably  argued,  T 
*'  exprefsly  providing,  I'hat  not 
•'  treafon  for  counterfeiting  the 
that  it  (hould  not  extend  to  any 
the  coin. 

t  By  31  EHz.  c.  5.  «  All  ind 
**  whereby  the  forfeiture  is  limi 
*'  within  two  years  after  the  { 
•*  feiture  is  limited  to  the  king  i 
•'  in  one  year ;  and  in  default 
*'  for  the  king  within  two  yc 


(r/)  B.  Cor.ifto. 
3  Inft.  24, 
Fofter  233. 


(e)  Vide  fop« 
U  140* 


(/)  2  Jones  233. 
VidcB.Cor.aao* 
3  KebJe  68. 


Within  Vfhat 

time  penaiika 
9ay  ht  rcco- 
Tired, 


01 


r«TMKivTs    beioc  tbe  f«undaHoii  of  all  cat^tal  profccndonti  foond  io  tJie  abfence  of  the  party  ■ 

^  and    only  'the  ^lAettc^  for  the  Icing  adduced;  i(  \%  oeceflAry  tha(  tbe  proof  of  che  offence  \ 

be   fttbftanrtaf.     Lord    Ooke  1  Inft.  45— and  it  hai  been  obferfed,  with  great  ftreogth  of  argu- 
that  a  ^rand  jory  oughc  to  hate  th«  fame  perfua6on  of  the  troth  ai  a  petty  jury,  or  a  eoroner'a 

iais    p.  iS3*      Bat  it  it  faid  by  Lord  H«lr,  %  voL  157.  and  confirmed  by  Pena- 
ihaf  ft jry*a  cafe,  |  State  Trials,  p.  415.  that  ai  an  indi^meot  it  merely  en  ac«  . 


CA.^5-  OF     I  ^'DICTMENT.  ^^ 

,(  ^here  a  ftatute  lim •  «*  "  'horter  lime  the  fuh  (hall  be  brought  [ 

,,  within  fuch  time  /irxiited."  '  1 

,.(c^^  ■**•*    only    ,,,^  ^, ,        ,       •  1  /i 

ic«  ,  .    be   fttbftanriaf       Lord    Ooke  1  Inft.  45— and  it  hai  been  obferfed,  with  great  ftreogth  of  argu- 
^''^f    that  a   «r.„d  '  '  ■      '  ^-     - .  - 

u^fora   C.  J.    in  Ld  S ^  _  ^  , 

"*J    -•    ^^   and    the    partj  is   •fterwar(*B  to  on<^crgo  a  full  XntX^  \hty  o^%\\X.  vpon  f rotable  nndtnce only  f 
^^•*"    ^  bill.       And    it  hat  becaa  lately  decided  by  all  the  jadgti,  that  a  perfon  omaiittcd  ai  a  principal 
:^  YiC    ^ane  felony  with  anocber,  and  taken  from  bis  cun&oemeory  before  the  grand  jury,  by  a  fur- 
"*  *-i4jiia  order  to   the  gaoler»    and  withcot  authority  ilrid^Iy  regular,  it  a  coiipetent  witncrt  for  that 
^1*^'  r^^     Indeed,    many  of  tbe  judgei  were  inclined  to  think,  that  if  a  grand  jury  fhould  find  a  bill 
^"'^ evidence  pmip^^iy  imftrvf*^^-^  and  the  party  be  afterwirdt  convided  on  it  by  lawful  evidence^  before 
''^'^^^ty  jary,  tbe  validity  f>£   iuch  a  coofidion  co«ld  not  be  imptached*    Dr.  Dadi*s  cafe,  0«  &« 
fete**^  feffioBS  1777-  **&. 

S/^.  146.      As  to  tHe  eleventh  general  point  of  this  chapter,  W4St.Tr,i35« 

vix.  In  what  cafes  an  indiftmcnt  may  be  qualhcd  :  I  take  it  to  *  *»^«'**>  54* 

be (41)  fettled^  That  by   che  common  law  the  court  may,  in  dif-  %  Keble  lag. 

ccuon,qua{h  any  indi<£iment,  for  any  fuch  infufficiency,  either  '  Kebic4j. 

in  the  caption,  or  body  of  it,  as  will  make  any  judgment  what-  palmer  V^** 

(ocvcr,  given  upon  any  part  of  it  againft  the  defendant ,  erro-  Sa»keidj7«I 

iieotts.    Yet  it  feems,  iT^faat  judges  are  in  no  cafe  bound,  ix  tU^  4  !>(•  Tr.  134^ 

Hfjuflitiay  to  quafli  an    indi£lment,  but  may  oblige  the  dc-  OurifeJd' 

feodant  cither  to  plead  or  to  demur  to  it.  And  this  they  generally  E.ft  3,5.  *** 

^o  where  it  is  for  a  crime  of  an  enormous  or  publick  nature,  aa  ^y^  >7-  65. 

perjury,  forgery,  fcdition,    nufances  to  the  highways,  and  other  Buriow  V 

oflFcnces  of  the  like  nature,     {b)  Neither  will  the  court  qua(h  iii9.aii'6r* 

an  md\£^ment  removed  by   c^rthrari^  if  a  recognizance  for  the  "W»'fo«j25. 

trial  of  it  hath  been  forfeited  (is),  ^*^  ^^^^^  3«o. 

(15)  Between  quaihing  indiamentj  and  arrefling  tbe  judgment,  qoaOiing  is  the  ftronaeft  wav. 
becaofa  they  muft  be  *ery  grofUy  bad  to  have  the  court  to  deftroy  tbem  at  ooce.  i  Black.  27c.  Erei 
on  tbcp»ti  of  a  proiecuior,  the  court  will  fee  that  no  mifchief  or  oppreffioo  enfues,  and  will  imDofc 
terms  bctore^hey  granMeavc    to   quaA  anindiaoient.     i  BUck.  461.     Vide  Douglat  139.    3  Bur! 

meaoa  of 

to  demur, 

to  proceed, 

*a  I 

sot  qiaaib  indUlaenw,  »ide  3  Bac^Abrri  laTiars  Co'myn'ii  Di%in,'f.  Soi^to''^io^lH}'^     ^  **** 

Se£f\  147*    j^^^°  »t  is  cnaded  by  7  Will.  3.  c.  3.  '*  That  no  Howexceptfona 

««  indiamcnt  for  high    treafon,  or  mifprifion  thereof  (except  J^ •«  i~*i^«n»ent 

*4  only   indiamenu   for    coun-crleiiing  ihe  king's  coin,  feal,  l£;irbter 

•*  fign  or  iignct),  nor  any  precis  or  return  thereupon,  (hall  be 

•*  qualhcd  on  the  motion  or  the  prifoner,  or  his  counfel,  for 

f  *  milwnting,  mif-fpeirm.^  tiHc  or  tmproperLatin,  unlefs  cxcep. 

*c  tjon  conccrnmg  the  fame  be  taken  and  made  in  the  rcfpcaive 

€c  cour-  where  luch  trtai  fliall  be,  by  the  prifoner.  or  his  coun- 

•«  i^'l  V       n-fd,  before  any  evidence  given  in  open  court  upon 

«4  fu:      K^i    'tmenrj  norfhall  any  fuch  mifwriting,  mif.fpclling, 

**  '  '         '^'^per  Latin,  aftfr  convidlion  on  luch  indidment, 

**  '  ■'*  ^^^y  or  arrell  judgment  thereupon:  But  ne- 

•  *•  verth'^lefs. 


I 


36? 


I 


(«)4St.Tr. 


(I)  I  Sid.  54« 
159. 140. 
StrAOge  953« 
tio].  io7»« 
iindirewt  I74t 

(f )  I  Kebic  ft55. 

Trio.  5  Geo.  |« 
Strange  185. 
lurrow  gS^ 


(r)  Sip*  f«  S5. 
^/J  Sup.  C  79i 
71,  7». 
Vi4t  c.  S3« 

i«  lo). 


SiiauDary  tM. 

s  Htlc  ft39» 
4  GMDiib  |3a« 


OF    INDl^ 

^'  vcrtbelcfs,  anf  tudgment  gi 
^*  and  msf  be  liabie  to  be  revei 
**  fanie  OMUiMr,  aad  no  other,  i 
«  flrade/' 

5«^.  .148*  It  bath  been  fet 
thisftmoiey  That  ao  inch  exc^ 
pleaded. 

&^.  149.  It  il  Aid  (^^  in  Si 
never  (c)  quaflMb  an  ioformatic 
fen,  bni  that  it  mU  quafh  an  ii 
torney  gcnetal,  or  by  the  mafter 
tion,  if  theae  be  caiife  3  But  this 
cafe,  wherein  the  court  ieemed 
have,  or  will  qualh  any  informat 

B.  R.H.  365,     VldeDooglitsj^.    Salk 

Se^.  150.  Ai  t6  the  twelfth 
viz.  What  may  be  pleaded  to  an 
rier:  Having  atrtady  fltewn  in 
may  plead  (r)  to  in  indiflmen 
turned  contrary  to  the  purview  i 
ving  alfo  (f)  (hewn,  how  he  may 
ful  addition  ;  and  intending  in  I 
to  (hew,  bow  he  may  plead  a  fc 
attainder,  or  a  pardon  or  other  fp 
I  fhall  in  this  place  only  take  not 
plead  any  plea  in  abatement  of 
alfo  plead  over  in  bar,  and  take  (^ 
fame  manner  as  an  appellee  maj 
(hewn,Ch.  23.  Seft.  127. 138. 
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CHAPTER   THE    T 


OF    INfOR 


jMod.45«,463.  INFORMATIONS  are  of  two 
shn»erio6.  •  ■  ly  at  the  fuit  of  the  king.  Am 
2  UA, «.  a..      ^  J. j^  utLtuiit^  .Che  Aiit  of  th( 


4  .  ' 

For  the  better  underftanding 
^favour  to  0iaw,-i-ln  what  cafes 
the  form  of  them ;  and,  How  it 
been  altered  by  ftatutct 


*   I 


;i 


/ 


Cbsn6.        OF    X»PORMATION*  36, 

Sf^'  X.    As  tothr  fi'*  of  thcfe  parttcnlars.  wb.  In  what  caf«  (^j  ^hei^.  j,^  „ 
4icrh  in  formations  li^»      '^  '""*  '^^^  boldcn,  Thst  the   king  c.4.f.9,,o,fi. 


numbcrlefs  prscsdsncs^  to  proceed  bv  117,118. 

K!^  of  inforsMtkm^  either  in  the  name  of  the  attoroey-gonersl,  «  ?b«*«' « w- 
LT^r  the  Aafler  of  tb«  cw^wn-oflfce,  for  ofieoces  of  the  former  ;  Modem  il/ 
^,d ,  OS  for   (h)  boraeries,  (c)  ehcsu,  ftduoing  (d)  s  young  skioner  loS. 
^^   or   woman  ffoiis    rteir  parants  In  osder  to  mairy  Aero  ^^^{^^^'^^^ 
^inft  their  confent,  or  fcr  my  other  wicked  porpofe  j  ^irit-  ^  Kcbie  10 


SOI* 


^1^  or  to  imporerifla  (Jk)  a  certain  fet  of  Uwful  traders,  &c.  c«vthew  ^s^ 
or  t0  {I)  procure  a  rcrdia  to  be  unlawfully  given,  by  caufing  bo«»oj«<is™ 
MiCcxit  bribed  for  rim«  purpofe,  to  be  fworo  on  a  iaUsi  and  tMlSfr**  '** 


I^^r  foch  like  crimoe  done  principally  lo  a  private  perfon,  as  Skinner  a  v« 

^l  as  for  c^Bfenoss  docae  praacipUy  to  the  ktne,  as  for  (m)  libels,  |  ^^^^®  ^^** 

ii)  fsdilious  words,   ImJ  riots,  falfc  news,  (o)  extortions,  nu-  i^^LT^.^^.^' 

\m»i  a^>  i^  ^^^  (PJ   i'opairiilg  highways,  or  obftruAing  {q)  skinner  47. 

^iMMior  ftoppiiig  (r)  «  oofamon  river,  &c.  contempts,  as  in  de-  '  ^'"5^  s^^* 

fsittog(i)  from  the  perliament  without  the  king's  licence,  dif.  ihiw//^*^'* 

ohsyhig  (t)  his  wjita,  uttering  M  money  without  bis  authority,  113. 

tisapiBg  {»)  from  a  legal  imprifonroent  on  a  profecucion  for  a  f'^V*  ^^O* 

eootempt,  ne^eaUig  to  keep  watch  and  ward,  abufing  (y)  the  5  ModSITir** 

king's  GommiAoa  aa  tbe  oppreifion  of  the  fubjed,  making  a  re-  7  Modern  ao^J 

tern  10  a  mmndamuM  of  matters  {%)  known  to  be  falfc  j  and  in  ^^^^^  7«. 

g^nsral,  any  other  oiFesKaes  againft  the  publick  good,  or  againft  (f)  Rgyii;^"'* 

the  firft  and  obvious  principles  of  jufiice  and  common  honefty.  4>t- 

^i)  9m  p9^au^  1  >>SiMlasa    ^^^^  j^,^     ^^j  ai^imia  tot«    Skowtr  118,  119.      Canhrw  4. 

Sf  Slack.  »69.  510.     II }     Aa4  in  thlt  ctfe   tiMPt  aoft  be  14.  days  notice  of  trUI.      Fort.   ^cT^ 

i9\  s  Mad.  4S9»    «-^*  »5»»     Sb*w.  106.    SWb.  ii(.    (•)  Rtym.  siS.    Ctttb.<si6.    Boo.  «,. 

O)  **1^"f^jf**    r  ri5**»  «SO.  "*•     «  «<>•*•  140.      (f)  SI»o«r€Hit.  ri6.      (r)  Shower  114. 

1  iS.      (i)  Ibid,      if)  C.  c^r,     .  /«)  lUyMBd  iSc.      («)  C  Cir.  aoo.      f^)  ^kover  ii6» 

fiifl.  a.    AUb  it  feeiBs,  That  of  coamon  rig^t  (ach  an  in-  g^^er  n i. 
fegiM»"<>'H  or  an  aAi^n  in  the  nature  thereof,  may  be  brought  ii$,  tiS,  117. 
«or  ofcices  ag^mft  ftmtigtesi  whether  they  be  mentioned  by  foch  $  *•«*•«  >«7. 
«atuiea  or  not,  uoleb  other  methods  of  proceeding  be  psrticu.  aSid  sw  * 
larly  arpesoM,  by  which  ail  othera  ate  smpUedly  excluded.         viuti,  i. 

Vide  t  Lcoiu 
m%f.iiS9f,UM^L^   ftAad.s«7»t 

&^3»  .Bttt  I  do  not  find  it  my  wbess  hoMwi^  That  fiich  mde  _ 
*»  infonnatma  wtU  lie  Un  any  capital  criaw,  or  for  mirprifiea  '•^f'l   . 
oftreaibo*  ^ .  ^^  "^  »ltaU«iss. 

^'  ^  ,  ^  •»  the  feoond  paitieolar,  wjb.  What  ought  to  bo 

the  foras  of  fiidi  lofwaMiona.    Having  alseady  ia  the  chapter 

Vot.lL  jib  of 


370 
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I  E!aclc  93. 


of  Indifloicnts  incidentally  (he wj 
to  this  matter,  I  fball  only  take  no 
an  information  differs  from  an  in 
this>  that  the  one  is  found  by  the 
other  is  pot  fo  (ound,  but  is  onl) 
who  exhibits  it,  whatfoever  ccrtai 
mcnt,  the  fame  at  Jeaft  is  necellar 
confequently,  as  all  the  material  p 
cifely  found  in  the  one,  (o  mult 
(#•)  Salkeid  375.  the  other,  and  not  by  way  of  (a) 

Hath  been  adjudged.  That  where  j 

dravyn  ia  this  manner,  memorand 

hie  inuUigi  et  informari  qu^.d  iermi 

Viite  5i«agc  70.  coniinetur  fic^  vi%.    That  fucb  at 

trial  had  thereon,  &c.  Et  quod  ih^ 

fucb  an  oath,  which  was  falfe,  &c 

f*^  Ra  m  -        mention  of  the  falfe  oath,  et  ulteri 

35.     ^"''''^*      by  reafonof  the  late  precedents  ti 

LdRijiB.  370.    ficient,  at  leaft  after  vcrdt<5),  as  if  1 

It  muft  be  confeffed,  That  this  is  i 
tion,  for  how  can  it  be  intended  tl 
the  record  of  the  trial.  That  fuch 
ihat  it  was  falfc  f 


SeSf.  5,     As  to  the  third  particu 

ccrning  fuch  Informations  bath  been 

cited  by  4  &  5  Will,  and  Mary,  c.  1 8. 

contentious  pcrfons  had  more  of  U 

cured  to  be  exhibited  and  profecutei 

jefties  court  of  king's  bench  at  Wei 

in  all  the  counties  of  England,  f 

6tHer  mifdcmeanors,  and  after  the 

had  appeared  to  fuch  Informations,; 

formers*  had  very  feldom  proceedec 

perfon  fo  irtformed  againft  had  be 

their  defence;  and  although  at  the 

.  vcrdifly  had  been  given  for  them, 

againft  them,  they  had  do  remedy 

fuch  informers."     And  thereupon  i 

*^  det k  of  the  crown,  in  the  faid  Cot 

*'  time  being,  fhali  not  without  exj 

**  the  faid  court,  in  open  court,  cxhi 

*••  fdrmation  for  any  of  the  caufes  2 

^•-prbccfs  thereupon,  before  he  flial 

*•  tieltveted  to  hirti  ^  tecognizance  f 

«*-'  procuring  fuch  information  to  be 

«'■  of  his,  her,  ot  tbcir  abddc,  title  o: 

V  to  tb?  perfon  or  perfons  againft  v 

f  J  ijtiformations,  is  or  are  to  .bt  ex 


1  BUcV.  542. 
fi.K.  H.  247. 


Cb.A<.       OF   IM FORMATION.  ^j^ 

^  twen^  taupi$^  that  he,  flie,  or  they  will  eflcduaJIy  pro. 

**  fecuic  fucb  iaforpiaiion  or  inlbrmatkms,  and  abide  by,  ancf 

«  obfenre  fucb  orders  •»  the  faid  court  Aiall  direA;  which  re« 

^  cdtgoizaoce  the  faid  clerk  of  the  crown,  and  alfo  every  juftice 

^  of  ihe  peace  of  aof  coumy,  city*  fi'aDcbife,  or  town  cor- 

«'  porace  (where  the  canfe  of  any  information  fliall  arife),  are 

«<  by  the^fMoe.  ftatute  Empowered  to  take:  After  the  taking 

u  whereof  by  the  iaid  clerk  of  the  crown,  or  the  receipt 

«f  tbectof,  from  anf  juftjce  of  the  peace,  the  faid  clerk  of  the 

V  crowD  (hall  make  an  entry  thereof  upon  reconi,  and  ihall 

*'  file  a  memorandjim  thereof  in  fome  publick  place  in  his 

^  offioc,  that  all  perfons  may  refort  thereunto  without  fee;  and 

^  io  cafe  any  perfon  or  perfons  again0  whom  zny  information 

*^  Off  iofomiatioaa  for  the  caofes  afbrefaid,  or  any  of  them, 

««  Aall  be  exhibited,  Ihail  appear  thereunto,  and  plead  to  iflue, 

■*'  and  that  the  profecutor  or  profec^itora  of  fuch  information  or 

«^  informations,  ihail  not  at  his  and  their  own  pr6per  cofts  and 

^  chatgea,  within  mm  whoieytar  newt  after  iiUie  joined  there- 

^  ia,  proenre  the  finae  to  be  tried ;  or  if  upon  fuch  trial  a^er- 

^  daft  pafr  fix;  the  defiendaator  defendants,  or  in  eaib  the  fiime 

*♦  Aakna»  oranfenaierspncure  rwttf  frififui  to  be  entered  ^ 

^  tbeo^  in  0kif  of  4he ^iiud  eafei  the  ^d  court  of  king's  bench  id 

«c  aadmriEed  to  award  the  £ud  defendant  or  defendants,  his, 

^  her,  or  their  cofa^  uaiefs  the  jude^e,  before  whom  fuch  in<* 

^  fcrandoa  AaH  be  tried,  fhall  at-tbe  trial  of  fuch  informal 

*•  tioi,  in  open  eouot,  certify  upon  record,  That  there  waa    Stranttixii 

« teaSaiuUc  canfe  for  exhibiting  fuch  information;   end  ita  ' 

"^xafeilie  faid  informer  or  ln£i»rmert  ftiall  not  within  three 

•<-monAa  next  after  the  faid  cofta  taxed,  and  demand  made 

^  ihereof,  pay  to  thtt  did  defendant  or  defendants  tbefatd  cofts, 

M  ITl^^-^^  <leiendant  and  defendants -fliall  have  th^  benefit 
at  tbeifaid  BQcoeni&aaoi^  to  compel  them  thereunto/^ 

^^  Si^  6.  But  it  is  provided,  "  That  nothing  hereof  Ihall  ex* 
^  Jf«w,  or  be  conflrued  to  cartend,  to  any  other  informa* 
u  -T    n  ^  *^"  ^^  exhibited  in  the  name  of  their  Ma^ 

^^  jellies  Coroner^  or  Attorney,  in  the  court  of  king's  bench,  Uh 
w  Sr  ^*S?^  v^'  commonly  called  the  roafter  of  the  Crowo^ 
h\tAh^*  r"  whence  it  follows.  That  inforn^aiiqus  exhi^ 

^  ^y  the  Attoiney-gwftiral  remain  as  .they  were  .at  the  con« 

iJt'»^!j^l"  "ndetftiinding  this  ftatute,  I  iball  cndeavow  t» 
SI  *4,    /  Whet»»w  it  extend  to  all  kinds  of  Informations . 

fcffii  /  *  ^^^*  ^'^^"  *=  <^o"«  «''»"  °'^'"'  *"  I«>forjmatioo  to- . 
«L«A *ip *]"'%•  How  the  party  auy  be  telievcd  againft 
P«cA  iffi*g  againft  him.  before  any  rccpgnbancc  gjven.- 
Jouithly,  V7h«ie  the  dcfcn^lMt  fhall  have  cofts.         * 


I' 


I 

I 


I 


OF'  INFORMATI 

Si^f.  7.  As  to  the  firft  of  thefe  patticu^ 
That  this  ftatutc  extends  to  all  informatio 
hired  by  the  matter  of  the  crown-office  j  ai 
objcfted,  That  an  information  ki  the  natui 
being  a  proper  means  to  try  a  right,  is  not 
of  the  ftatuie,  which  mentioning^hefpafles 
mifdemeanors,  may  be  rcafonably  tonfti 
other  mifdemeanors  only  as  arc  of  an  in 
rhofe  fpecified,  which  arc  generally  wra 
oties ;  yet  feeing  this  is  a  remedial  law,  a 
be  largely  conftrued,  and  fuch  informal 
tT0U9  as  any  other,  and  always  fuppofe  a 
ffanchife,and  every  fuch  ufurpation  is  cen 
503*  .it  hath  been  fettled  that  this  flatute  doth 

I  Burr.  409. 

6  Com.  Dig.  361.  ^    %  ln(^»  z%t*       9  Co.  28.  Yelv.  191,     Finch  jta, 

the  ilitute  of  additions*    Wilfon  244,, 


37» 

FoT  the  D«tnre 
of  the  writ  •  f 

vidt  I  Coa.fn. 

485- 

3  ('omm.  «63« 

4  Comm.  3071 

434        ' 

%  Inft.  ft»«.49$. 

r  Black  34  461 

187.  579' 
8«ik.374.  376*. 

Carthrw  504* 

Ld  Raym.  426. 

Strange  104 »« 

BullN.^.Sio. 

Carthew  2 1 8. 


Law  of  wjifriut 

2  10. 

Upon  the  rule 
being  granted 
in  ^uo  tvananto^ 


of  the  corpora- 
tion.   TriD.  23 
Geo.  X, 


(s)  Stn.  1044* 
B.  K.  H.  271, 


Sf^,  8.'  As  to  the  fecond  particular, 
court  will  order  an  information  to  be  fi 
been  the  general  praQicc  not  to  make  f 
the  court  win  ^^^  making  a  rule  upon  the  perfon  comp 
iramT^irio  ^^  the  contrary ;  which  rule  ia  never  gra 
infpeA  the  books  made  jo  opcH  court,  and  grounded  upoc 
^f  the  cnrnora-     dcmcanor,  which  if  true,  doth  cither  for  i 

ous  tendency,  or  other  fuch  like  circumf 
the  moft  publick  profecution.  And  if 
fuch  rule  is  made,  having  been  perfon 
noCf  at  the  day  given  him  for  that  purpc 
fatisfaflion,  by  afiidavii,  that  there  is  no 
profecu|ion»  the.  court  generally  grant 
fometimesiipoi?  fpcfial  circumftances,  v 
wbo.cannot  be  perfonally  (a)  fcrved  wiv 
purpofely  abfent  ^hemfelyes,  &c.(a} 

r  (2)The  eouit  win  not  gfant  an  Inforo^alion  agalnrV  zpritfate  perfon  * 
eion.  Black.  2.  Nor  againft  a  hufband  for  endeatouring  to  retttkt  hi 
par^lion.  BJack.  1%,  Nor  againfV  perfon«.yiho  aOemble  Hith  a  lawful  i 
law/ul  and  ir.fgular  a^i  enfuc,  BUck  48.  Nor  againft  jofticcs  a^i 
capacity,  unlets  flagrant  proof  of  Corruption  appetn.  StMoge  iiSi.  I 
Douglas  589.  Nor  againft  mmiflt»8/T-toavcf ting  brief-mcmey..  Strj 
b  ibing  elcaoi,.  Black.  541.  Nor  for  a  pcrjur«d  intrafioa  to  •  li 
nasfimomacai.  Suaygc  70,  Barnard  K..B.  ix.  Nor  for  a  li  btrl  { 
49«.     Dougl*.  ^H.l%^.      3  Bac.  Abr.  475.      tJor'for  offence. 

,  w  f.  ^    ;     K.""  '9''-     ^'"  "^"^"^  »  '^i^^"^"  f«  rcfufing  f  h. 
1  Wxllon  18.     Nor  againit  an  offender,  although  the  penalty  of  th, 

Strange  ,254.'  Nor  tw  »•. J,  ^k^i.  •/.  jp^ict  i»  hi.  p«i,lick  cla;:, 
..trmpting  t.l>orn.tion.  B.  R.  H,  .4,  Nor  for  Unikuff^  cJiallcngr. 
imparted  a  chalJcKgc,  Burrow  516.  402.  .  Nor  m  .UyI»€.^  one  cl 
548.  Nor  f<ja  g.^rai  ehargr  of  extortioa.  Suanje  090.  tv 
rtccutiPn  of  hM office.  ifiheiMgiftratci^wk^rfl.  bTk;  H,  a. 
prnrat,  ftatu.e.  Burrow  j8^  Nor  if  *  ri.il,„Ui,^epen^g. %*; 
Ami  m  general  the  d.fcreuon  of  the  co^ruin  granlUg  infoa^tion  is  . 
^Plyingi  by  The  nme  of  the  application,  by  nature  of  tbc  cafe  ;   an" 


Ch.»<;.  OF    INFOZMATION. 

Tbt  Mott  *!ll  irtBt  SB  iBfaitpatMn    tor  icpaMblnt  th*    ofi 


IwliB,  ilthHih  cbHCUT  » 


Mdtd  the  offtom  for 


or  d(r>B- 

jBunt  *•!» 

a  rToiB  hft 

Itr.   .  >0 

7.      Ardi. 

n  nth  anilt 

1  rerntoca 

>  Aihbiril 

r>upn  ia 

led  IB  drioki 

1,  <■>  noka 

Oh..     Str.  m 

,     Fer   re- 

U  <trpo<MlJ 

a  rlcctiooi. 

»,  ftf™inh«p.UU«  fi'b".  Sir.  ii6i.  For  nM«.(iiUln("i<l"t,  upr 

,bJ  n!e  o(  cswt.     1  WUf.  T-     *  ^'  demmiW  ■  lk>l»B«.  "I  •  ]•■"«.  O 

,r4tf •(«»»»< Oh f*'i<b.     .WUC+i.      Fo.  ftdu.mi  • -o.r..n,  h.Wu, 

teviU.    iBuii,  looB.      For  rolunririly  ilTvitini,  by  »  joftit*.  fnm  fudi 

/uSBiWpBiiBiftio  titcd-ion,     Stt.  4IJ-     y**  'Hi"'"*  p«lsiu  to  mn  ■!      .  . 

1.4  It.;nu>d  i]Tr-     F«- »«blifliin(   •(.  rtfcc^e  liook.  .  Sir."|«  yil.     For  blifpbt»J.     Sli.   Sj,. 

r«Wili*l'<fcM«l"l»  '*'""'  ''1'  juU"  of  "n  infn'o'  eon".  Htriw.  Iji.  F«  rifBfii(,  ky 
ibtcitUiti,  toltitbt  csroacr  come  on  boitl  a  miaofwsr.  Aad.  131.  Su.  log?-  Far  ktoni>s 
fiflt  qiintliln  dI  rtpo*4(r.     Ilr,  jiSj.     F«r  ■  ifcflkt  >n>ki>i|  afdcr  of  remnial  >nd  a«  f.n. 

>ta»bi|  Ibi  f irtT.     Aii.  Sjt  •73'      For  HnpH<EB»  •  i^pttin  u  ■  omnon  tao..-  MKiioatf. 

•aKKk.  i»  F«  SvtMat  ualaaMa  <iiDtit,tlihBm%h  ihe  oSinder  tau  btta  pniiouflT  poniAci . 
ririTu  «.dcmk^«V;  br  th.  Ti«  th««!lor.  ,  Bl.ck.  jj.  Fo.  «»..i.id(  (bo  rinp.  of 
Frntli  prilSiwn.  1  Hack.  iH.  F»r  |)«to«  «  lutewiw  KCiivaC  •(  1  BUriiga  beiworm  u  sAicb 
nil  «h4i4  nm.  i  Bb^i  ig4>  Foi  ooOUirtBi  ftcicaded  coDnrbtiani  with  ■  fholt  >iih  iM(n. 
t>u  Ltun^  laaUicr  of  hnini  marijcnd  iba  body  of  ibe  diAurbcd  fplril.  t  BlKk.  191.  401. 
F«f  ;i[ic<>riii|  I  ftmile  ippitntlre  to  be  (Ot^cd,  (taaa^  witK  hn  awn  IMfm,  to  tnotbir,  for  ib* 

■  gufim  *f  luaa^a^wii.     1  BUck.  4J9. 

&fl,  q.    But  if  the   party  on  whom    fuch  rule  is  mide,  W  C.  Jk.  »i». 
\  ^ew  to  the  court  a  leafonaWe  Mufe  (gainft  fuch  profecuiion  j  *^"'  '•*** 
21  thai  he  has  been  before  indi£led  for  the  fame  ciure,  and  B.  rIh.  141. 
Scquuiedj  or  that  ihc  intent  of  the  {a}  proTecntion  i»  to  try  (*)  Buno-«  4J4> 
t  citil  right,  as  the  title  to  land,  Ixe.   whkh  is  not  y«  de-  JI^^  (.. 
icrmined,  oj-  that  the  complaint  is  trifling,  vncaiions,  «rop-  DuioibHand 
preflivc  i  ot  if  he  can  fticW  to  the  coun  (in  anfwer  to  a  motioa  ■"*  '"^^"hw 
for  an  ipfocmstian,  in  ih«  nature  of  a  qu*  voarretut)  that  bia  «JIJ,te„',  u 
,  /ight  to  rbe  franchiTe  in  cfudHon  had  been  already  deRrmined  no  bu.    BUck, 

on  a  mandamm ;    or  ih^t  II  hath  been  acquiefced  (i)   in  many  4T»' 
."  ytii%,  (3)   without  any  d'lfputej   or  that  it  depend*  on  the  Kw.  iSi     '* 
.    nght  of  thofe  who     voiei  fbt  him,   which  hath   not    bctn  yet  r'^Siruie  547, 
.^  tried,  (4J  or   that    the  franchifc  no  way  concerns  the  publick  J>»"«l"  i<»- 
.'   (jj  (as  all  ihofc  which  ftlaie  to  the  go»crnfnent  of  •  corpo-  j  80^,1,*'.°' 
^.ration  (<:}   or  the  eleflt<fn  of  pieniber*  of  parfiament,   C^)-and  f/V  s«ikeJo  574, 

■  fairs  and  ruiilcels    (?)  JiC.    »te  faid  to  do),  but  ia  wholly  of  «  ^  Eiii'.  5(7. 
priy»ie  (/)  nature,    »  »  cpnrjswarren  f^J  &c     Of  tbat  tbe  (,)^r^h. 

■  iflafiioa  tqt  whicli..  Jje  claimSt  U  aEiRKatile  to  charter  :  or  that  »«»■  »«'. 
Itt'bu  never  afteU  undci  it  t  the  coiut  .will  not  grant  the  in-  "  ^•j™>at 
Rirmatron,   unleft    Hierebe  fsme  panicalar  and  e«»aotdinary  '6)Or*he«ttit 
eireumfl^mces  in    t^ie  ?»ft  i   (6)  ^^   determination    whereof,  i-wi'mfctUtd, 

:  ^ii^  wh<rily  left  t»  the  difcwiioa  of  tbc  court,  cannot  wdl  ^J^abaVpo^ 
.(em*  under  aijy  ceiiain  ftMcd  ni.l«.  eitk.  470^     * 

'      Bunow  ifSji  QiWlincthcreli  MOtbarnficlr,    L**of in^fruiiis, 
;    '  '  ■  -  '  S*il, 

.  tl'  '*''^'<^-  TCta.  3.  It  wi<Ml«n|ll>  ft«M  (M«-BI»lt.«7»)  thM  iftortmnj  r**"  «■>- 


.  tl'  ■•Mich.  TCta  1.  ft  wi<Ml«n|ll>  ft«M  hU«-Blw«.«7»}  thM  iftortmnj  r**"  «■>- 
'''^"''V'ponefBonc.fi„T«riir(«Midrt«.  "o'>'l«*«ibiioa«r-itol«etow*j  «bM  >lili<  rfa* 
^oinHoi  hold,  i,  Baithii*iihiT.».iWittJ««»i,-«»*l"»*'«"'"'*^''o"«"l*^P^»P"  lb, 
."■"am  eiriomftincanf  nctaoii.  WiMibelCuiCwfai     Bwiwol»6j.  iai«sJ4.     A  («•!  Nork 

-O*-'.      B;„.  ,0',.'   T.dT^h«.««..7.«l  .  fa«ti«<pofl»....rf.t  Ihin-lo.  B.,r. 


if  qiiin 
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Cow  per  76.    But  the  court  hai  rcfufed  cne  «ftar  a  «ict  po0e/3 
Biaddock.   Trin.  20  Geo.  ». 

(4)  Tt  IS  not  precifcly  determined  how  far  t  derWatirc  title 
Jeacbcd  when  the  Original  holder  died  pofTcired  of  it  undifpurcd 
Vide  alfo  Rex  ▼.  Spe«rin?.  Winchefter  affizet  1771,  and  B)a« 
the  rights  of  eleaon  po/TcfTed  dt  fa6h  of  the  fraochife,  can  b 
the  eleac4.  An  information  was  rcfufed,  becaufe,  among  other 
had  never  been  tjricd.     Douglas  590.    Vide  alfo  Cowper  508. 

(fj  The  eo«rt  refufed  a  qut  warranto  again  ft  a  recorder  wbi 
tendance ;  for  the  corporaHon  may  remove  him  and  cleft  «norh« 
againft  a  burtefs  for  aoa^relidcacQ.  5ujt.  1693.  %o%^  So  aifo 
ouaogc  119^  ^*     .-w- 


\ 


Sell,  io»  As  to  the  third  part* 
may  be  relieved  ag^inft  procefs  iflu 
recognizance  given  according  to  th< 
may  move  the  court  (a)  to  fet  it  i 
trary  to  the  diref^ions  of  the  ftatuK 

Sf^.  It.     As   to   the  fourth    pi 
defendant  (hall  have  cofls.— I  fliall 
Information  be  tried  at  bar,  the  d< 
within  this  ftatute;    for  the  words 
'  authorized   to   award    cofts,   &c. 
**  whom  the  information  (hall  be  i 
**  open  court,  cenify  upon  record,  1 
•*  caufe  for  exhibiting  fuch  informa 
turally  to  be  underftood  of  a  trial  a 
be  abfurd    to  fuppofc,  that  the  ftar 
tices  of  the  king's  bench,  at  a  trial 
make  a  certificate  to  themf^ives : 
That  where  a  caufe  is  of  fuch  confeq 
*)ar,    it  may  rcafonably  bp  intended 
of  the  ftatute,  which  was  chigfiy  dc 
Tcxatious  profecutions., 

Sea.  li.     Secondly/ That  if  thei 

and  any  one  of  thena  found  guilty, 

(e)Salk^ld  194.  ^*^"^^  ^^^^  (f )  cofts  within  this  ftati 

%  Vidian  %u      ^°  f^^  c6nftru£lion  made  of  the  ftatut 

•    fcndants  in  civil  adtions,  by  force  whe 

like  cafejj,  couid  fccover  cofis  be/ore  tl 

c  to. 


(a)  Salk.  376. 
S  Lilly  6r. 
Ha  dw.  147. 
Strange  1042.  . 

(b)  Clerk's  Cafe 
F^rrefley  47. 
Strange  iiji. 

*74«  31'  »of9, 
1039.  104a. 
lB<ack.  356.  , 
1  Wilfon  26  X« 

I  Com,  Oif.5i7. 
Comb.  34S'a25. 
DougJaj  314. 
3  Black.  1305. 
Silk    X93. 
BuUN.P.  333. 

Bunbury  90. 
B   R.H.  a47. 
Saver*s  Law  of 
Coils  z^9« 


Se^f.  13.  Thirdly,  That  it  hath  h 
ftruaion  of  thcfc  words,  **  The  court 
•^  Ihorrzed  to  award  to  the  defendai 

'     4 


Ck.46L        QFIMFORMATIOK.  375 

M  juig$  wlialrKt  an  lAfonaacion  docf  aoC  at  fuch  trial  ccruffy,  M^ff.^-D^^U, 
"  That  there  was  a  reafonablc  caufc  for  the  informaiion  (<?)/'  Ann«,'«d  Mf« 
That  Wie  faid  court  is  bound  of  rights  in  every  fuch  cafe,  to  strange  1131. 
awvd  them,  n^hether  the  acquittal  wcfc  ijpon  the  merits,  or  ^"  ^  Woodfall. 
only  froqa  a  D\9  iti  point  of  forfxi,  and  bowfoever  notorious  the  q^^I  ,'^,^  *''* 
cSkoDc  migbC'  be  y  for  wbere  a  oourt  h  authorised  by  ftatuic^ 
to  dp  a  matter  of  juflice  to  the  party,  upon  certain  circym- 
fiaoces,  it  baa  no  d^fcretionary  power  of  confidering,  whether . 
it  ought  to  do  i^t  or  not,  when  a  qife  appears  to  be  M'ithin 
thot  circumfiafKca.    To  which  ouy  he  added,  Tha^  the  ila« 
tute  being  general  as  to  all  cafes,  whesein  the  judge,  who  tries  ^*^*^2^'  *  ^' 
the  informauon,  doth  npt  certify  a  reafonaUe  caufe,  &ems  to  r.t'rnn,2  (mJi^ 
imply^  That  it  (hall  be  left  to  iiicb  judge  oely  for  this  purpofe  g<iaf  inform:- 
to  confuSer  whether  the  profecution  w«re  reafooable  or  not,  qJ^]''"*'*^*''^ 
sod  it  is  the  profecotor's  folly  not  to  apply  to  him.  * ''  *  '^' 

&^.  14.    It  is  further  enabled  by  9  Anns,  c.  20.  '*  That  in  Barr.  40a.  575, 
"  cafe  any  ptrfon  or  perfons  fliall  ufurp,  (7)  intrude  into,  or  ^*^<>-  u^;. 
*•  unlawfully   hold  and    execute   the  office  or  franchlfe  of  ]^'A'  [ll^\ 
*<  mayor,  bailiff,  portreeve,  or  other  office  within  a  city,  town  20x4  ^no. 
<^  cprporatey  borough,  or  place  in  England  or  Wales,  it  fhM  ^'47*  a>43» 
"  and  may  be  lawful,  to  and  for  the  proper  officer  of  the  court  BiJck.  Vs*^* 
*'  q(  queeo's  bench,  the  court  pf  feffions  of  counties  pa  la-  Coke's  fncyi^. 
♦*  tine,  or  the  court  of  grand  feffions  in  Wales,  with  the  leave  f*'^?^  ^^^ 
"  of  the  faid  courts  refpeftively,  to  exhibit  one  or  more  ioform-  liVn  ^'iiTni^^ 
*'  ation  or  informations,  in  the  nature  of  a  guc  wmrantQ^  at  lie  opoa  this  fta- 
*'  the  relation  of  any  perfon  or  perfons  defiring  to  fue  or  pro-  *»'«««»J.»*« 
"  fccutc  the  fame,  and  who  (hall  be  mentioned  in  fuch  inform-  bodn'^borJnty 
*\  ation  or  informations,  to  be  the  relator  or  relators  againft  auinftifHiWidu- 
"  fuch  perfon  or  perfons  fo  ufurping,  intruding  into,   or  un-  "^  »*»p>"f 

Mlrtiin.    *  1  •.   ro*  ri^^r-j/T-  corporate  »r*n- 

"  JawfuIIy  holding  and  Executing  any  of  the   faid   offices  or  chiret— AnSa- 
**  franchifes,  and  to  proceed  therein  in  fuch  manner  as  is  ufual  formation »gain(t 
"  in  cafes  of  informations,  in  the^  nature  of  ^  quo  warranto  %  ^^w^^hiht^ 
"  and  if  it  (hall  appear  to  the  faid*  rcfpe^live  courts,   that  the  ikrt!G.-ii^ordur- 
"  fevcral  rights    of  divers     perfons   to    the  faid   offices    or  ing  vacancy  by    • 
"  franchifes,  may  properly  be  determined  on  one  information,  xr^^r's"^!* 

it  (hsU  and  may  be  lawful  for  the  faid  refpedlTVe  courts  to  ^69.  and  f^. 

give  leave  to  exhibit  one  fuch  information  agsinft  feveral  whether  the  K» 
"  pcxfons,  in  order  to  try  their  refpeftive  rights  to  fuch  offices  « th"eUti!nof 
"  or  franchifes,  and   fuch   perfon   or   perfons,  againft  which  a.  prWate  perfon 


fuch  information  or  informations  in  the   nature  of  a  q^o  forolbrpinsa 
wrrwo  (hall   be  fued  or    profecujtcd,   fliall   appear    and  ^own'"*^'*"* 
"  plead  as  of  the  fame  term  of  feffions  in  which  the  faid  in-  3  Burr.  iSii. 
**  formation  or  informations  (hall   be  filed,  unlefs  the  courts  (8)Afterth« 
«  where  fuch  information  (hall  be  filed,  (hall  give  further  time  ^'"luVe'-r-mft 
'*  (u^  ^^  ^uch  perfon  or  perfons  againft^/vhom  fuch  information  divert  defen  imu 
"  ftan.be  exhibited,  to  plead;  and  fuch  perfon  or  perfqns  who  J^^^ ^**"^*^"J?y 
<'  (ball  fuc  or  profccute  fuch  information  or  informations  in  the  J,!,  ^  onjyone 

information  afcaiDft  »11.     Burr.  573. 1*70.  Vide  Cowp.  4S5, 

B  b  4  **  natura 


\ 


A 


< 


**  nature  of  a  ^u§  tohrr^atM  ihall  proc 
♦*  moft  convenient  fpccd  that  may  be. 
Si^>  15.  And  it  is  funhcrcnade 
•^  ^ft  eafe  arty  porroti  ^of  yerfona^  agai 
•*  tion  or  informations,  in  the  nature 
♦*^m  awy  of  thif  iaid.ciTc^,  be  cxhil 
••courts,  (hall  be  found  or  adjudgec 
^'  or  intrufion  inttf^^^r^^itdaiMtiily  holi 
••'rtM*faJd<>ffice&WfrawfcWfei,  it  fha 
*'  and  for  the  faid  courts  refpeSively, 
f]  sComDig.    «*»bf  dtifter  agdiift  fttcht^Maroii  or  pe 

i  ^Iodc^B  .,4,    •*  ^»^ <^^  ^^^  W^ftaittrhlfci,  as  to  f 
§tr.  58».  95».    **  rcfpeajvdy  fevthto^opriJitfiy  ufurpin 


*•  give  judgment  that  the  relator  and  i 
«4ion  naiwttJ*  fhatl' itcbver  his  or  th. 


Burr.  aa7f  I 

4  Modern  58.  ' ■" --'-^--.  ...«  %*,.  ■.m 

Rex  V.  PonfonVy  "  **°"  >  ^^d  if  judgment  Qiall  be  gi 
«5  Geo.  ».         «  defendants  in  fuch  information,   he 

S^K^ft^  ^- jc»dgmentfliatt>.|i.en,  (hall  u 
Sifcr'i  Ltw  of  **  (bereii  expend^  ilgaiRft  fuch  r«la 
qofti  »53.         («  to  be-  levied  by  waim  ^^i  /&,/,/; 

**  tlegit."    .  r  '        "^     ^ 

f.o).iH«,4.  5,^.,,||.  And  «it  i.  further  enaae< 
(it)  H  Wit.  3.  **■'<'»*  ■«n«idmeilt(io)  of  the  law,  and 
*  *• '  .    **(>')  fl>»H  be  cxeende*  to  inform  ai 

I  ":.":  l:tt-  1  TTTTi^''  procetdmg,  thereon, 
8  Hen,  6.  c.  t».  **  «>«  w<J  aiaineiltionedi" 

LfoTco«^J  •*^''S'*"* '^'^  .4*  S Aon. .c.  16,  9  Ann. 
«ifo  4  Com.  40S.       4  Bun.  ^099.       Su.  ion.    fco.  Liu,  260 
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f     f   ^•- 


;  .      ♦Q<F.:J[NF0^MATIO: 

I     10    li ;    •    .  \,      mu    ..J    .Nil     I 

,       AKI>  now  ,  l.mm.  the  fecwd  pUc 

-,    Hipb  InfotmaOpi^  f^^  is  parUy  jthe  fu 

itbcfuirof4cjpjin)r,.jwh4cb.i»coairn 

■  '  •     •    ^'  ^"^^"H  V^»*J  Wwi^g  agtc^afRnity  ^ 
V....M    4Mwfidcr.;|iw^^^^^^  end 

r.^     i  .»-:I»W>iati<?afc«.tbcy]ic. 

i  ^  W^.oyght^h>;hethefpirinof  tl 
'  3^  t'^-Y>^.?PW»^cy.,|w^y,be  bro 
(t.-.^^.r.  ■■  4-.Jn^yfaaf,C9uqtjCv.  .-, 
•^       t   ')  ^   .5r  Within  what. iiaae.. 

/.;  ^,  .Whpare  dilablei  to  bring  therr 
^   7.  Whether  therc.may  be  a  nonfu 


n 


•      OF   Ii^Qjy^^^TIOH.  QtH  ^AM»  ^, 

•  9i'^  WJtt* -->.  '■   •  ■ 

^"^  *«  erirt  ,  ."'^"•wr  ifco  ifliie  fliall  te  joiof  J»  «»*  whw  «i 

*"m»*fcn  ainuft2!®"^^**i*  oaay  be  fawi.  ••  to  P«*«  of  »>»«  »«"•' 
'5-  W'ii^  Snfi'  iWbmww,  and  a«  »  odw  part  fofhi-'  . ' 

P«'n*ilorgr»^3*.  l*«^«r  ^  *  P*^*  *****  *^  ^^'^* 

'^  '•wng  an  i  ™ii!Jr*^  ^  o«»    ^ftat««e  which  prohiWtt  •  thing  "^r  "t «'« 
?!^  W??e«l!-*'  *»ff^«o,?^„ft  the  publick  good  ia  ge^  Tni^Ti^'j:^. 
^^PMabybe  lU^r  F****^*9-    uokf*  the  wbok,  ot  p«rt  of  M.„d...p^ 


117, 


**'*^  fcr  the  «JL?^*     ■•^  the  kjag.  "d  nothmg  can  be     ^ ,  ^^^  ^^ 
P«  of  fi^rpenriewT^-c     ^^^  where  fach  ftfctute  give?  ^?  r*)«  A«a  .,«. 
mformation    TJ       'J'  *<*  h'l*.  ^^.:    !lill  foe  for  U  bv  «ftioli  or  •Jok.*,*- 
on»«.    L  .'   *^*     J  take: -T^         who  wUl  »"*.V*j""V!«t   anv  i *»*• 'J9-»4o. 
r?  "»7  bf ine  f«t.|,       5?  "  *     ^.-k.  u-  fettled  at  thu  day.  That  any  ^      g,,^ 

"«utc  DfAliJkr:        ^f'J^^d  r^r-^_         o^      -^rv;A/5      f^  Alfo  where  a  37^»377- 
wftweorisanimn^^j^    ^'^^^»-*.  J^%  thioff,  the  doing  or  omimon  ,,4,  ijs,*e. 
n^«'be°;S?rll'^''**^^1Utrth; party,  and  alfo  highly  d'jJ^oVm*. 

!7.V»ntfU,ofct£ei:i«^s^^°f  of  great  men;  of  (/)  hue  and  .y.nf 

wiefcmil»«i_A_  .    .       ^v-fe.^  ^.  j_feribr(»)toomton  lawcoArts;  f^^ok.1,. 

.rtrtl  oW<iion,*a<  the  party  grieved  ,.  Col«  134. 
^"iftSe  that  he -ougfit  to  bring  1|^  (')*S^',3; 
-     »■«  demino  rtgt  quam^frt  JeipJ:     And  Het(«y  ii». 
fte  .aV"^  "^*^*«^<* '^^^  '^a  a  iiTJdnd  nn'^foftie  books.  That  Qfi>Si''J'll- 
^.VtT'""*  ^''o  l^v^^^e-aieon«yiaionon  aftatet*,   jj'^-^ 
ni^"'^  »™f' ced.   .' >L«^     ^     but  not'  Wfiirc  the  dtfendaHt  is  %. 
anS„f"*"J  fcttled'i?^^  I  mwh  'queftfbn,  whether  thi.  be  c«.  Em-m'. 

tol *r  **»?'«^ed  J    and      ^«^   hue  and  cry,  the  defendant  fhali  {I)  ',Jif»«  .,.  «♦. 
"^•*~«  --^'i-o^^^t   fuch  aa,ih  may  certainly  be  *»'**  d,/"«!'*' 
rV*»l>4jv    r»j4Co.ii^    •    J^-^*7%&.     Affo  in  a^»o"»>  w^''='' *>y  I  Roll  ioa. 
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(«)  I  R.  Abr.i.  die  cwnoMM  |aw  %  mm  nay  bring  u 
(*)'\*^*''  Jiiffii  as  in  tbofe-foriniuriettotfae 
*c. SeSe..  contempt  to  Hw  king  (as. where  a 
$%t.  533.  tiM  bejw&,  oltk«  kiilg'^  fHMrdiin  to 

5r'  ^,l*'v?l^*      giw  him  fiich  x  bribe  c   or  where  01 

parallel  Cuiefy       z ^  1^  ^«  1 

Noy  2S.  oiieiakeii4>«  a.  sepias  mt^mum^  ac  1 

aR.  Abr.93.  flisriff  fuffer*  one  taken  on  fuch  ; 
*'  ^^""-  plaintiff  is  (d)biA  Ik»  have  Ut.e)e£ 
(d)  c.  Jac«  6 19.  ^K^y  1  but  tui»  to  be  compelled  fo  to  dc 
(t)  Co.  Ent.  44*  that  the  platatiff  cannot  fo  lay  his  a^ 

Sdfh  w.7a.*^""  **  Common  Iwr,  and  jet  therein  thi 
(/;  RaftaVtsS.  Neither. doea4h^  ofkinioo  i  would  c 
a  inft.  131,  i3|.  .^onfioned  by  ite  eenflant  c^upfe  of 
(Vh%  6 '*  *^"*  triry,  mdny  of  thofe  on  the  ftatutes 
linfi.  131!  ^nd  OR.the  ftatiMf  mgaiaft  (/)  illeg 
f  R.  Abr.  tiai^  ^Qioti  tarn  pro  d$mina  rm  qtuun  fro 
?b.?;V.'X:  U;  authorities  in  this  laft  cafe,  as 
c.  Car.  559.560.  thfi  defeodaoi  is  liabkeo  be  fined, 
(b)  Moor  ftii.    gaion  OS  a  fc  3  £dir.  6*  o«  1 3.  wl 

Cr^Hrei^^*  is  not  neceffiwy  to  fcfjt  Ike  lAion  m 
Hcx\ej  itiji^i.  ftiffii,  docs  Hot  fcem. to  cone  up  tc 
f  i;  Moor  g 1 1.  genef^lv  hold«i,.tbat  the  defendant 
(kjizyU.  6a.     •^^oo*  «««ng  la  aaSMiv  of  an  aflioj 

as  it  is  laid  (i)  that  he  may  be  ia  ; 

Uon  grounded  .on  the  (i)  contempt 

St£f.  i8.    As  tp  the  fccond  pan 

to  be  the  form  of  fuch  inforoiatlon 

precc^eqt  chapter^  fe^ion  ninety  t 

That  there  i^  no  need  thali  fuch  iaf< 

(OHtra  pacm,  a^id  ^n  fcfUon  nincty- 

.    iary  for  them  tQ  conclude  incenternpi 

That  they  need    not  recite    the 

grounded  i   aod  in  fedions  loi,  ic 

^f  afiatute  will  be  fatal}  and  in 

(is)videRezf,  ^  ^^  is  necelTary  to  bring  the  cafe  vi 

Trdawncy,        Ijatute  J  (iz)  and  in  fed  i  >6,  11 7. 

£.222.  cafes  ooe   n(\ay  have  judgment  or 

Wcji^ght.at  CQmnw>n  law^  I  fliall 
rx.  «,v  L    •     M^c*?  following  paxticul^rs : 

27rI^L^bc *  '  *<^-  ^9:  ^* i'ftt  U  an  iafprmatu 
cojuriacdof  two  s^ainit  aSatutpf  and  be  well  laid  a; 
disina  penalckt  fcdive  V  to  the  jccft,  the  infproier 
tt^t^Z^  "^uchaais.wcllJaicL  (7j  As  wher 
T.SalomoM  D.&  are  fully  purfued  in  the  defcriptior 

?/;UVc.  104.  *"^  ^^  ^^  ^^^^  *   ^''^^  ^  yf^^i^  \ 

(m)  I  Sid.  368.   »  Keble  $<6,     %  R.  Abnft^e*    C.  Jte.  «ao. 
V*dc    Re*   f.     Ti)lvr,  sB^cAbr.js.  41,       •      ** 


jjlv  a6.  c^r   INrOKMATIDN  QIH  TAW,  -»>> 

j«ftf«*wt   iMth  €»eMd  •g»»*  the  Ibtou  ^  «Pf«&Jj^5 
convenient  c^rtaimyv  and  ocHera  mt%  aawtoreit  ts  dtedgBil 
ihtfC  ^b<i  defojsdann  ^  elcTwn  imnths,  Bnd  more,  from  lO 
gep^mber  in  ^ich  a  yctr^  umo  9  Scpfciwbcr  \m  ^  J^^  ~^* 
)00ing»  «4«d  a  trade,  wtcHoot  having  beai  m  tppreaiio*,  &©■ 
or^^s  aibr«n«  frotn  ohiircH^     &c.  inwUdi  cafoajudgoiBSftlbaU 
be  given  for    die  ele^n  encuisliB.     B«t  if  th«  mk^e  ^J««  **• 
exfieflM  Incx>nflflmrl7 }  "ms   «lMt  the  defendant  was  aa  oDBiidcr 
eleven  inonlli8»  front  the  firft  of  Kovember  infucha  Jtar  ^ 
thefirft  €^  Auetift   /ollowing^  the  whak  ia  wid  for  the  re- 
pugMAcy,  aa  hath  bten  ftiore  faihr  fliewn,  chap.  af.  fo&  61U 

&a^.  30«       Seaottdty,    le    Aems  to  be  fettled  at  thif  ^^f^  iei  ^ 
Th>t  Vi  U  in  tfee  eleaian.     of'  hiaiwiio  briQB»  aa  aakm  oa  »  c  ctr.  ms^_ 
nenal  ftatuie,  which  givts  «»ne  moitty  of  the  forfcitaw  to  th«  ^^*;;^^««  r^_ 
kjag,  and  another  to  the  in  former j  either  to  haae  a  writ  agama  ^  ^^^^  3T4.^ 
the  deiendant,  quad  rsddat   (^)   iiawe  f^i  ^  A.  B*  ^  ^^J^  S*^*!'**^^ 
e^r.  ftuai  fii  A^#/  ;  or  to  hav«  it  in  this  fofm,  qy$d  reddat  A^  **•   ^^S^fJ^  ^^ 
^1  f<Mi»  (fff»  ^Mi  «  i^flar.       ./kiia  it  ibenn  lo  he  fettlcdy    »^»*J  stit.  4.     ^-»     a. 
whether  the  writ  be  in  she  «arn«  fomi,  or  die  otbeie,  it  «■  ^^  a7  "•  «.  ^ 
purfued  by  a  declaration  in  nfiw  name  of  the  plaiotiff  only.  (^  t*/«-  ^e^ 
AWo  It  feems  to  be  doubcfbl^     whether  there  be  any  aeceffitY  [;  ^^.^ 
that  either  the  wrrt^  or  eoesne^    in  mw  fiich  aAten^  do  •»P«^^"  u?. 
that  it  u  bnmght  by  it  Ibr  tlaas     Unt,  aa  weU  as  the  perty>  as  St«  a«i|,^ 
%ath  bceti  more  folly  ihearn  £«n   the  i7Cbfe<Boa;'  and  there  iaa  J^jj^^^^ 
<^)  precedent  of  fuch  an  a Aioa^  bieeight  in  the  kk^m  Mme  hf  fd)j^!^^ 
A.  B.  fui  frs  /ifif/9  in  bat   /v«7  9^l«  fiquitur.     But   it    ieema  f^)  atfa. 
agreed  ifast  ci^ry  ir^ormatiorra     muft  be  In  thia  form.  That  the  q^^^s^^ 
tnfortaer  tarn  pr^  d^nnno  rege  ^f^m^^m  fro  fihfofifuitur^  cvea  where  f^)  u  h1!^"     ^ 
it   is  btoughr  on  a  fhrtute  tPw- 1^^^  gi,^  one  third  part  of  the  Kift.  is^*'^  ^ 
penahy  to  a  third  perfeo.     13  ^^  V I  find  (bme  dtflfcrencc  as  to  the  ♦Jf  • 
tprms  of  fech  irtfof  mations,  aat    ^  fome  other  rcfpedh  ;  for  fame-  366.  !*6^^ 
trmcs  they  fay,  (#)  that  the  aa^^'ioti  accrues  to  the  inforoser,  qmi  Raiui  «_ 
t^^y  ^c.  to  demand  the  fuix^  "^orftttad  for  the  •king  and  himfeifi  &J^]^^r- 
jnd  (/^  fometimes  that  it   ncrcra-ucs  to  the  king,  and  to  the  in-  ^m^.TJ^'^ 
tormer,  ^  taniy  ^c.  and  f  ^^    fomctiaiea,  that  it  accnica  ao  the  (*)  Oo.b««:- 
k^ingj  and  to  J.  8.   te.    i^^g^  ^here  the  ftsttute  divides  the  ^f/; 
penalty  into  three  partr,    «^^  ^  v  ^^^  alfoto  the  infoitner,  qui  Videfap.  »,     . 
law,  e^<:.  ^nd  fometimes  tH^.^  jL       j^^  fh)  ctaufe  at  aii  of  this  «•  a.  fca.  v<»^ 
krnd.    hM(i)qaitre,  If  In    li^  n^^  fatal  to  have  any  fachdaufc  W<^  E««=- 

^ncre  the  penalty  is  ntrt  t^-^        pa^le  by  the  information,  but  ?/;co,E«t.,  , 

requires  a  fttbfequfnt:  one^      ^-r^rtunded  on  the  Cont«aian  ?  Alfo,  3*9. 565.  3^^- 
fometimes  fuch  informatics ir^ ^wJSv  procefs  againft  the  defendant,  ^"^f"*"*-^ ^  "^^ 
to  brlnfehimln  to  f^J  a^^^^y^J'^he  inflrmer,  fui  imn,^^.  *^*- 
only;  f&metimes  (i)  to  airac\^er  tarn  domino  regi  pmrH  A.  B. 

forl'2-  "'  TJ"*"^'  'l^^^l-aTlyit  isVrfeftforevtryfuch  in- 
fo m^r^'f'^*^' '**  ^^^•nd'^thc  very  f«m4«  to  the  m- 
former,  and  neither  mores     ^.  l^f,    {„  it  hath  be«  atij-^^f . 

I  hat 


SSo 


0^ .  INFORMATIOl 


I 


t- 


leStat.  4. 
^7  H.  Z.iy 
Vide  Hob.  145. 
Bull  N.  P.  196. 
(h)  Hobart  S45. 
Vide  C.  Cm. 

(f )  C.  Car.  330, 


C«)  Bro.  Aa.for  (a)  That  if  an  aflion  on  a  fiatut 

ture  for  the  inFormer,  where  the  ] 
kin^,  it  is  insufficient :  Alfo  it  h 
the  information  make  no  deinan( 
lefs  for  the  party  than  appears  to  fc 
to  him;  yet  (f)  perhaps  it  may  1 
forfeiture  given  tp  the  king.    AK 

33««  ;•   .      ^     That  it  is  fMffiticnt  to  demand  th 

CunningbMn  «•         .^,       ^  t  -  •  r 

3a«nnei,  Ttin.  Without  making  any  mention  of  i 
3  Geo.  I.  c,i.  (#)  where  the  ^uatrtum  of  the  forf 
rf^^;ijoiicti56,^ngof  the jpryj  as  it  docs  on  t 
??;*!  Joaeix56,  hath  been  adjudged  fufficient  to  1 
357.  Alfo  it  hath  been  (f)  adjudged 

&xfl!ruid  i'^^^^'i^^  -^  i'^'  ^«r ""'>  with 

3BOC  b«  bid  r 
3  Pac.  Abr,  38. 

^/;  B.  Aa.  Pop, 


becaufe  every  offence,  for  which  I 
|io&d  to  be  a  general  grievance  tc 


ig)  C.  ElU.  7«, 

77. 
Moore  247* 

3'  luft.  i94» 


&i9.  22«  n  Fourthly,  It  is  ena 
*^  That  none  (ba)I  be  admitted 
**  any  pcrfoh  or  pcrfons,  upon  an 
,*f  information  or  original  aflior 
it  bath  been  adjudged.  That  no 
Hitev  can  be  brought  on  a  forme 
the  king*s  bench,  or  by  {b)  pi  a 

^ ^,.        pnly  by  original  writ,  or  informs 

(i)  cVeIi*;  544-  which  fuch  aflion  is  grounded,  | 
ii^  r?:!*  ,1  \V    without  faying  how  it  fliall  be  i 

C*  l^iis.  7O1  77*  -'    .9,, 

Afore  147.  390.  'ccovety  by  bill  or  plaint,  &c.  ( 
3inft.x94.         againft  (i)  nsaking  kerfeys,  wii 

3^:    ..  other  tra^e  without  having   fei 

6  Coke  14.         ibe4  coatrajry  bath  be«a  iince  ex| 

^T^T^i.    ^^^l  ««^^  as  exprefsly  give 
^'^        *        becaufe  thu.ftatutfi  of  .18   Elia 

/wriis^  but .  original  .tf^^i^  ^  s^nd 
(^)  original  a^ion  in  the  ecu 
and  therefore  may  reafonably  fe 
font  of  the  ftatute,.  where  it  is  r^ 


T4C.  Blik.  $44« 
Nov  6e.  -^ 

5S7. 

(»)  Vide  s  D 


""  Vnl?d'  :;^-  -^  *W  proceeded  upon.     An. 


3  Leooard  1371 


.fiatutetl  fee  not  bp«^  any  fuit  ^ 
'.any  penal  ^tutp^  can  ibe  withiri 
bill  or  plaint  continue  in  the  c( 
menced,  whether  the  ftatute  on 
'  prefsly  mention  then), or  leave  th 
conSredton  of  Jaw.  To  whic] 
tute  21  Jac.  I.  c.  4»  ftS*  !•  fe* 
penal  ftatutee  may  indifierently  j 
or  informactot}  i  fpr  the  words  ; 
**  aftejE  to  bw'  cofflmitt.ed  againft  | 


**  common  informer  or  promoter  may  lawfully  groudj  thf 
*'  populir  aaion^  bill,  plaint,  fuit,  or  information,  tefore 
»■  juilices  of  affize,  &c.  fhill  be  cbmoiencej,  &c.  by  wa?  of 
■<«  »aioQ,  pljint.  bill,  information,  or  indiilmeiU  in  the  pra- 
"  ptrcounty,  bcforethe  juflices  of  affite,  5:c," 

'     Howmt,  it  fccms  clear,  [a;  Thlt  n6  foit,  B^  till  «  pl>'nN  ('-JC.E&,«f 
by  .puty  grieved,    fuiog  upon   a  cWufc.  J'^^'J,,  ^"P"*"''?,  «  *V*i!;  C.  Ell.. 
'  imdidly  telaiing  to  himfclf  only,  it  withm  the  fai<I  ftatuw  of  t8  ^_  „. 
Eliz.    Foritisexprefslyprovidcd.rea.ft.'   '^  That  it  fliall  not  j,L««i«*.j7. 
"  rellriin  »ny  certain  perfon,  boJjr  potitlclc  or   torporate,  ^t) 
"  whom,  or  to  whofe  ufe  any  torfcture  M  limittd  by  inv  ftatute, 
«•  ind  not  generally  to  any  peiton  thai  will  fue  ;  but  that  ievery      ■ 
"  tuthpetfon  may  ufe  as  before."   fij— Buf  wHtrti  the  party  f,;c;SlI..rt. 
patlicaluly  grieved  by  an  offence  againft  a  fiatot*,-  ftics  for  a  „. 
forfcitnrc  generally  limited  to  anf  one  Who  vtllt  fue  for  it,  he  jU^tr-      .- 
feerti!  tobeas  much  within  the'reftritnl  of  fhc  hW'ftatUte, 
as  if  he  were  not  the  party  grieved. 

Sili.7l.  fifthly,  (r)  In  an  aaion  t^  a  ftaWte,  which  (OLbm.  i««. 
'ecioirei  fome  officers  at  one  certain  time  afte^  their  admifiion, 
»ml  others  at  another,  tn  qualify  themfelvea  by  certain  aSs,  it 
•  K  fafeif,  ciprefsly  to  flitw  the  time  when  the  defendant  wis 
"dmitted  to  his  office,  anJ  that  he  neelefled  to  qualify  himfilf 
in  the  time  limited;  and  alfo,  Thai  6c  aaually  eStcrclfed  hit 
office  afttr  fuch  ncglefl. 

SeS.  1+.    Sixthly,  It  is  faiJ,  (i)  That  the  faft  Is  fufficicnt-  (i)%\vmmni' 
^   »y  alledgcdafier  a  juui/ww  in  aa  aftton  on  a  ftatute,  btit  not^ 
J   an  aninfofraation. 

Sfn.2s.    As  to  the  third  particular;  Mz.    '"  w^**  oowti        r    ■-: 
Hjchaninformwionofaclion  maybe  brought:  Hiving  already,  ^  .™^., 
,  «•  5-  fciS.  33.  endeavoured  to  wove,  thitt  »Ii4re  ■ftatOfe  »p-'  uttk-on  ifts. 
P="n«»  that  a  penalty  (hall  be  reCdvertd  in  any  of  tfie   "i-^fe's  ^^.^ . 
.  '^""^^^^'^o'd.iheofftnccmaybe  indiflei  before  jufttc«  of  l^'^^^^ 
.  J^l?""  "^'''"-,   though  not  in  a  coUrt-icet,  or  Of  (*)    pie-  •  Coko^ 
^  J^.^a"-'"  ^""^^  o'f'e"^   inftiiutod  for  ■ffecia!   ptirpolaj  «nd  VJ**»<-»T. 
•ES  ""''''   '•>=  "*=^t  particular,  incldentalff  »  «>'*»«  i^'^j.^MT** 
'  Tn  ^      1  ""'y  ^'^  brought  in  ihs  courti  of  Wei!Winfttf-fctU.       ^       '  , ,  "^ 

-court.   !«      '^  '■'"'"    fuii^  by  an  infbrmei-  tf«r  W*  to  «Aer .   _       '    \_ 
■'an  fnfor^l^*'  f/>  ^"^  "'^v,  by  conftmaion  oPlavr.  «Mbit 
yeorSfrS"  '"  """  ^''=*""l'""  *«r  the  frhoIcpertfcItT  fbr  the 

'■  '     '  p-    ■    ^.^       _.^     ^  '    .         '      ',    ' 

£St.c    -  ^^»r*^'6»»*»*lybiebrdueht!    K  is  cnkaeabyji 

«  '^y,^}^^'^    By-tuch  officer,  of  ««>fd,  tt  hnk  in  "' 
-  lawftt!/-    J2?'  offidis.-befort  the  timd  of-tb«ftW    «»i,te, 

^  «i«  ^  ttF '  oAiitbH  ihftimationfc  or ^  fi«  ^'•J"'*  i«"»i 
'*  lawsi 


3?^ 
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(C 

<( 

<4 
«( 
ftC 


<C 


/am  V,  Williair.f, 
Cowper  369, 


(fl)Par,  4B.  1.    «  lawBj  and  Dot  (a)  concerning  cl 
tw'^ffip^L  "  ^rcKtonwg,  or  the  king's  cuOom 

"  ing,  &c.  the  ofFence  againft  any 
la:d  to  be  done  in  any  other  ecu 
allcdged  to  be  the  offence  was  in 
defendant  may  travcrfe,  and  alJe 
fofed  to  be  committed,  was  not 
where  it  is  alled^ed  ;  which  heir 
or  if  the  plaintiff  be  thereupon  nc 
barred  in  that  ad  ion  or  informal 
&/<?•  27.     It  is  further  enaded,  | 
ufing  unlawful,  or  not  4ifing  lawf 
••  hows  or  arrows,  or  for  ufing  a 
•'  brought  up  in  it,(t)  fliall  be  fued 
**  quarter-fcflions  of  the  peace,  or ; 
•'  where  th«  offence  (ball  be  commi 
*'  of,  heard  and  determined  in  the 
**  feflions  of  the  peace  of  the  fame 
(hall   be  committed,  or   in  the 
happen,  and  not  in  any  wife  of  L 
*'  offeoce  (bail  happen,  or  be  comn 

In  the  coaAruAion  ofchls  ftatutG 
feem  moft  remarkable  :  . 

Se^.  28.  Firft,  That  it  hath  be 
fendant  can  have  no  advantage  of 
which  appoints.  That  all  offences 
be  laid  in  the  proper  coutvties  but 
and  this  conftrudlion  Teems  very  a 
the  faid  claufe;  the  words  whereof  i 
*•  may  traverfe  the  county,  &c.  w 
•*  if  the  plaintiff  be  thereupon  noi 
«*  barred,  &c/' — But  this  point  is  o 
!•  chapter  4.  re(flion  3, 

S£^.  29*  Secondly,  That  the  fa 
any  fuit  by  a-  party  grievedj  or  b) 
but  only  to  thofe  brought  by  comrr 
Se^.  30.  Thirdly,  That  the  lai 
(iiits  for  ufing  a  trade  without  havi; 
&c.  which  are  appointed  to  be  brouc 
in  the  proper  county,  and  not  in  ar 
retrains  not  an  information  in  the 
quer,  for  fuch  oBence  happening 
thofe  "courts  are  fitting;  for  the  nc] 
are  not.  That  fuch  fuits  (hould  n 
court,  but.  That  they  (hall  not  be  b 
and  the  prerogative  of.thefe  high  co 
without  e;(prefs  w<)ids«    JBu:  wher< 


(i)  t  And.  iSo. 
the  •omnrj  td* 
}odge4« 
C.filis.  735173C 


(0  C.£iif.  645. 
[d)  I  Vent.  S. 
C.  Jac.  178. 


(0  C.  Jac.  178, 

Siikcfd37j. 
Hobart  184, 


Cb.  aft.        OF  iNToftMATION  QUI  TAM.  ^83 

^!  Z?^'  '■"*^''  ''•"•f  ,  Jn  th<*S  or  any  other  oo«ts,  ort  of  fj^^'i;*-^ 
the  proper  countv    fr^™  .    k^  «iriim  the  exprofs  (a)  worctB  of  c./.^.  «^ 
ftatute:  Yet  it  -^'    .   *"  *<*  ***'  /o-.Tainn    Whether  {t)t  KrbUst4^ 

anaflinn^f  j\^**'<>nK  a  vcrv  great  (t)  <ri*^'f"» /*.  T,    ikebteg^fif 
hi?  were  1   *'**'  *»'  Inffrmation,  in  thecouru,  of  VV^ftoHnfter-  ,       ,.  »^',.  *• 

ft.t..M  „f         .  point  is  now  fettled  in  the  conftniwion  or  « 

••  T^iAVl    i*  "  ««aedby  the  ftid  fbtote,  of  «•  J«-  >•  f-  ♦' 
"  for  whih      ""•  *°  »»« committed  .gainft  »oy  P««l  .^^J^r 
«•  L,«   /    ""y  «=«"nmon  in  former  or  promoter  «n»y  1*^^^^^ 
f:r'*.»"y  popular  aaion     hm    Dlahlt,  fuit  «■  in«brm«»a 


«  2;      i'''!f'>''  ^»ving  pow*^r  w  enqaUe  of,  hear  «i^  «' 

termin?  tft*  fa,„e,   i„  ^„~iW?I^^  '°  Walci.  wherein  fuch  of- 

,*^  fence,  Aal,  fa,  comr,,;t7cd5^;"?*^°^  of  the  courts,  peaces  of 

«  £^'"''-?V'»'"   ••b««ies  ar«r2^-f  refpefti^ly.  only  at  the 

«"%  lime,  and  not  elfewh^  ^^^  T^nlv  in  the  fad  counti". 
.  Ifr"  "^"»»  fo'  thofe  CO  S  ;^  '•  ^    or  any  of  them :  and  that 

the  like  procefs  in  every  po^^  *''"'  Aion  bill,  plaint,  ihform- 
-auon^rfuit,  f  be  i^.J.'^^^'Acd  or  Jrofecuted.   by 

:  JJ^edjto  .»•  intent!  ;Sa*^'^  P-^  afi  n^^"  ''^"^S 
P«6  tw  ftf  ari«M  at  coiner*  i^  v^rpofes. «  '  j^  ^1  and  all 
n>«„n„  of  information,,^-5*^  l**'  wits  „  aints,  and  fuits 
whatfoever,  to  be  comme^^c.^"^^ion^  „ifecuted  'or  awarded, 
«ber  by  the  attorney  ge^^^*^  .  fu^t'  ^nv  officer  whatfoever, 

"  In/afyTiT^ti:  Srri  .^.  w'^ft^in'Ser./or  or  concern- 

..  *^.  3«.     And    it  is  fur  J?L*  "^^  ,  'hall  be  void.  ,hc   '       . 

general  ifTue  the  ofFence  t^Z*-**^*-  enafled,  «' TJ^J  *'  "Jty  i„ 
'•  which  it  is  laid,  the  defr^^  «-»ot  prOved  in  the  fame  coumy  m 
ftall  be  more  fully  ftewn  u^^  ^^it   ftalj  be  found  not  gu.lty.    as 

"  ftall  r^eive,  file,  or  ent^^*^  *=^ -r    enafled,    «'  That  no  officer  Th.s^^^^,^^^ 
;;  O' plaint,  co'uSt  ^r  ded;^^^.->^  record     any  infoj^^-'     '  j  ^-c  t^*- 
ft«ttte,,   ot    any  of  tK^^^'^'''  grounded  ort.*e  fa.d  P         v,^^ 

!**»      which    by    this   »«/','i„Pd  4'.««-»^- 
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•  IwtL  Tf  f  • 


OP  INFOItMATION 

^  pointed  to  be  beard  and  determto 
^  until  Che  informer  or  relator  bat^ 
**  beforefooieoftbejvdgcsofthato 
^  fences  laid  in  iiich  intofmation,  ) 
^<  OMtted  to  aaf  ocber  county  than  i 
**  tion,  &c.  the  fame  ti«  or  are  fuppof 
&c  the  Ummmmk  mkt  tbcre  enti 


«« 


In  the 
pattioutaci : 


of  thia  ftatMtr, 


(0)  I  Salk.  37i. 
Cartlww  41(5. 
5  Modem  4ft  5« 

a  LcviM  104. 
3  Inft.  t9ft9  ««•• 
adjod|ed. 
J  Veatrif  t« 
J  Le«tiiis49« 
3  Levins  71* 
3  i^eble  ao4. 
m  Keb.  34g«40I. 

447*  4^« 
i  Sid.303.  )59« 
400.  famtcaifii 
4oobtcd« 
J  Ventrii  364. 
S  Levins  xo4« 
Laicb.  19s. 
S«p*  Ted.  30. 
1  Lutwycht  165* 
atr»Dfe  loai* 
Rftymoad  394. 
{k)  I  Jfonet  193. 
Sap.  k&.  30. 
acr«ig«4J5« 
^€)  1  Salk.  373. 

(y)  1  Sslk.  37ai 
Hkk't  Caie. 
Cankt«4i65» 


(ff)  I  v«AiiU  a. 

CCar.tift.  146. 
tUtltf  lof  • 

10  JOM«  1^. 

XIaiton  9t,  99« 
^//C.  Car.  IIS. 
Silkeld  371. 
L*t.  Rep*    tS\m 
I  Via.  Ab.  «03. 


Sii^*34.  Firft«  That  as  the  law  is 
debt»  or  inforauiian*  <Mr  other  Aiit  ^ 
any  court  of  WeftBUAfiei^hall,  oa  ai 
the  faid  ftatute  of  ai  Jac  for  any  offe 
which  the  ofFender  may  be  proiecut 
fuch  ofieoce  (hall  be  committed  in  th< 
fliall  fit  s  and  furely  this  cannot  bu 
to  the  flseaoing  at  well  as  the  let 
whole  proviilon  whereof  would  fa 
fails  ihould  be  conftrued  out  of  it. 
That  if  all  fuits  on  penal  ftatutes  t 
the  fuperior  courts*  all  oflences  1 
d!fpunilbab>le  by  the  offender's  re 
county  wherein  he  codimitted  theii 
ftatute  mentioned,  have  no  jurif 
wherein  they  fit ;  it  hath  been  (r 
outlawry  will  iit  againft  fuch  < 
above-ractted  claufe  m  the  faid  ft 
proceft  in  all  fiaifi  proCsciited  acco 
as  in  adiona  of  uc^a6  at  the  coi 

Se^r.  35.  Secondly,  That  (d) 
gives  an  a^lion  of  debt,  or  any  otY 
of  a  penalty  ia  any  court  of  record 
ly  repeals  the  refindnt  of  21  Jac. 
informer  at  his  liberty  to  foe  in 

hall.  -' 

Si^.  36.    Thirdly,  That  the 
no  jurifdidtibn  to  the  courts  ther^ 
fences,  iff  relation  to  which  they 
therefore  that  faits  for  fuch  oficn 
courts  of  Weftniinfter-haU  ia  the 


flattwi  98. 99. 
a»    ▼iaer34». 
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■ 

(£)  1  Joan  193.      Siff.  37.    Fourthly,  TImt  (g 
a  Jm  n  p'r*4    *•  icmoral  of  any  iadianaesit  in 
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trarii  after  which  it  majr  be  either  trietl  there,  or  in  the  coun>  r<3)Andbi«f*; 
tiyb/»^/»r/w(j3),  w,^;/'"'..' 

Writ  of  cnor  liet 

kiieft  to  the  mheqoer  dumbtr  in   t  frf  cm  .abs  of  4eM;     UoyJ   t.  Sk^^ '""liiiri'* 
J5J.  N,  (91.)  '  '^^^      waofta* 

S/^e  38,    Fifthly,  TImt  («)  it  te*  heta  id}itdge<l,  Thtt  an  r-;c.  c.  3,5. 
oflcer,  by  receivinfl;  an  bformation  witliottt  fuch   a  previous  ^*^  4  loft,  sja* 
<ii(h,  That  die  olMce  ^avk  in  the  Aom  coniiqr  in  wliich  it  is  *  ^'^  ''^* 
laid,  doth  not  make  the  proceedings  upon  it  erroneous  ;  for  the 
aft  is  only  diredory  to  the  officer*  but  doth  not  intend   that 
fuch  oath  ihottld  be  made  parcel  of  the  rdcord  1  and  therefore 
tlie  oodffion  of  *}t  cannot  beaBgned  ^  error;  and  yet  the 
aa  ft  exprefs,  ««Tllkt  fttch  oath  (ball  beifthfered  of  record/*  But 
fum^  If  the  court  may  not  prdperly  be  (*)  fhoved  to  fet  afide  fS)  vut  aiika 
fuch  procdf,  as  having  Iffiied  contrary  to  the  diredlons  of  the  376*  Sv^  keu 
ftatote?      .■>.'•  10. 

Si«4  39v   Sixthly,  That  no  (0  ikiit.  by  a  partjr  gjrieved-.  ,^    -,. 
ij  muUsk  tba  reibaiai  of  the  fi«tuie«  .   .  el . 

« 

Sid.  40.    'A%  to  the  fifth  {^articular,  vtz.    Within  whzt  (^JVH^B. 
time  fuch  information  or  aiSion  o^y  6%  brougbt :     |t  is  to  be  ^^*  ^^'  ^* 
obfcrvcd.  That  all  popular  aftions  wcris  limited  to  a  certain  ^•^•J^^^ 
lime  by  7  Hen.  S^c.  «•  But  this  (^  llatute  beiog  repealed  by         " 
31  £liz«  c.  5*    I  fliafl  take  no  £vrther  notice  of  It. 

Siff.  41.    It  H  enaAed  by  thefaid  ftatiite  of  31  EUz.  c.  e.  4  Moam  x44«' 
(m.  5.    ««  That  aSaaioASt  ftfils,  biH^  ^indiaownts,  oi  in.  '  sbo^erjss* 
«*lbrmt|oiif  which  flnll  be  bixwght  for  any  forfeltttia  upon  cZUws^t. 
'*  any  ftatute  portal,  Made,  or  t6.  be  made,   wliei^  the. for-  LdRayfiioad  71. 
•*  tore  is  orihiU  be  lii^ited  tathe  queen,,  her  heirs  or  fup-  ^^"»*"*  *3^' 
"  <:cffora  only,  fhall  be  brought  lyjthiri  two  years  after  the  of- 
"  fence  committed  ;   and  not  ?ftcr  two  years.     And  that  all 
*'  adions,  tuit^^  bills,  or  information^,  which  (hall  be  brought 
•*  for  any  forfeiture^  ypon  any  penal  ftatut^,  made,or  to  be  made, 
"  except  the  ftatutes'of  tillage,  tbe  benefit  and-fuit  whereof  is, 
''  or  Iball  be  by  (he  faid^  ilafuta,.  limited  .to  the  queen,  her 
*•  Jteiisor  fijcceftbrs,.and  to  any  other  that  (hall  profecute  ih    *  -  • 
*'  that  behalf,  ftall  be  brought  by  any  pcrfon  that  may  lawful-  '       '  .^^ 
"  If  luc  for  the  fame^  withm  one  year  next  after  the  offence.     . 
"  comipittd,  ancj  in  default  of  fuch  purfuit,  that  then   the  - 

"  fame  (hall  be  brought  for  the  queen's  majefty,  her  heirs  or 
*•  fucceffors,  any  time  wifhtn  the  tw«  years  after  that  year 
•'  ended.  And  if  any  afiion,  fuit,  bill,  indiamcnt,  or  inform-' 
"  i?^^*^l  be  brought  after  the  time  fo  limited,  the  fame 

▼01.11,  Ci  «  fludl 
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sloft.  jg^» 
4  loft.  %^u 

8alkel4  376* 
y«r  tbi't  matter 
ikfthejiaiicai 
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'«  (Ml  be  void^  Aod  k  is  provid 
<<  time  18  limited  by  any  pc|ial  flatu 
^  witbiivthac  time/' 

X/^.  42. '  Alfe  it  is  enaded  by  i 
upon  every  information  which 
pcoil  ftatuce,  a  fpeciU  ooie  flial 
moAtb,  and  year  of  the  exbibitin 
to  any  officer,  which  lawfully  m 
out  any  antedate  thereof  to  be  m 
formation  be  accounted  ^nd  lakei 
day  forward  and  not  before  :  Ai 
out  upon  fucb  information,  unti! 
bited  in  form  aforc(aid>  9ec.  and  t 

f)roce(s   conuary   to    tbia    a£l, 
ings»  iic/* 

Si^.  43.  It  18  fartjier  enaded  b; 
no  officer  (ball  receive,  file,  or  ej 
ation*  bitif  plaint,  count,  or 
any  penal  ftatute  (being  (a)  withi 
flatute  of  21  Jac),  until  the  inf< 
taken  a  co/poral  ojith,  before  A 
court,  that  he  believes  in  bis  c< 
committed  within  a  year  before 
within  the^oiinty  wbeic  the  fa 
menced,  &c/' 
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(1)  nobift  j|70* 
4  Modern  1 44* 
1  ^bower  355. 

(eJ  3  Bm*  Abn 

SOS- 
Shower  353^ 


C.  Jac.  366. 
Vide  Bd^(.  60. 

ff^Sup.  r,  3^. 

C.  Hit.  643* 
3  Ltonird  if/t 
Shower  334. 
Ctrthew  %^u 


8e3.  44*  In  the  conftruftion  of 
ferve  the  following  particulars ;  Firil 
prohibited  by  any  penal  ftatute,  be  a 
law,  the  profecution  of  it,  as  of  an 
is  no  way  reflrained  by  any  of  thefe  i 

Si^.  45*  Secondly,  That  if  a  i 
brought  after  the  time  limited,  the  < 
the  ftatute^  but  (c)  may  take  advani 
iffue» 

Sia.  46.  Thirdly,  That  If  an 
brought  aft^r  the  year  on  a  penal  fiatu( 
to  the  informer,  and  the  other  to  the 
as  to  the  informer,  but  good  for  the  I 

Sea.  47.  Fourthly,  That  the  | 
within  the  reftraiot  of  theic  fiatutes, 
manner  as  before. 

Ld  RajrmcAd  7t«     B.  N.  P.  195. 


r/;  Shower  353»       Si^.  48.     Fifthly,    That  it  fecm 

354*  Whether  the  fuing  of  a  kt'm  witbi 


ciiis.     of  ilJFoiiMAtiDM  OtJi  TAii.  a^j 

coin(nrnceme»t  of  4  fuit  dn  i  penal  ftitute,  to  avoid  the  Ilmiti- 
tiorof  thercnatute)(t4)f         ,  ' 

(r4|  [(  hu  k«»  dRteniHd  thtt  It  U  *  OtfitlUt  CofflUMtcUcat  af  ihr  («:t.     CirthHr   Ijii 
ShiMcr   Hi-       B.t    if    .he  -.»  -<<•  »=>  f-M   01"   .ill  .fi.r  .^..  >«r,    .ho  «..  bj,    ,t  vi"»    it 

ii{  lol  ihi  ml  iiT  b'  rUini  out   iht  4>tii,  «hi:b    ItiJ  W  toaG^mi  ••  ibt  cuiaineatCmMt 
(I  ito  r«i,  wy  ba  ^*a  in  ih*  flM4i»|i.    i  Patiow  ifij. 

Sftf.  4q.     Si*tMy,  that  it  ^dj  fccois  atfo  to  he  queftJonibtcj  fijshoiKr  j(j, 
Whtthcr  a  Tuit  by   a  corlimon  informer,  oh  a  penal  ftattitfc.  Bull.  n.  [*.  .fji 
nhkh  fi.Rgive*  an  aitiQd  to  the  party  grieved,  and  in  Kii  J'^'*=^P* 
default;  after  a    ceftain  liitie,  to   aily  one  who  Will  fue,  btf 
wiihin  ttic  ttflralnt  of  thefe  flatuteS  f 

&fl.  50.  Seventhly,  That  it  reemi  queftionaBJe,  ttThether 
the  dauU  in  Ji  hliz.  c.  51  f.  4-  by  which  it  Is  enaflcdj 
"  That  nothing  ia  the  faid  aQ  contained  Aiall  extend  Id 
"  champeity,  king't  cuRoni*(  Or  forcflalting,  &c.  but  that 
"  every  fuch  offence  may  be  laid  in  any  county  i  any  thing  irt 
"  the  fiid  a&  to  the  contr»ry  notwithftaflding, '  do  except  the 
liid  offence],  out  of  the  above-recited  claufe,  relaring  to  thi 
limp  within  which  fuiti  on  penal  ftatuiel  tnuft  hfe  brought  ?  Fdr 
the  words  above-mentioned,  tf/z.  "  But  that  every  fOch  of- 
fence may  be  laid  in  iny  county,"  feem  to  rcflrain  the  generality 
of  the  precedent,  v*hich  fay.  "  ThM  nothing  In  the  ift  coil* 
uined  Qiaii  extend  to  fuch  offences." 

StO.  51.    A)  to  the  fixiK  particular,  vfx.    What  perfoh*  (ij}Aoorp6H* 
(redirabled(i5)[0brmg  fuch  an  information  or  afliori:  It  iien-   (naaoaot  hi 
acted  by  31  E!ir.  c.  5.  f.  1.  "  That  no  p;rfon,  other  than  J^"""*' 
*'  ihepirty  grieved,  fhall  be  received  10  inform,  or  fue  upon  Suuse  i<4U 
"  any  penal  ftatute,  that  before  that  time  hath  been  for  any 
"  oiirdcmeaRour,  by  any  order  of  any  the  queen's  thajefty'* 
"  courts,  ordered  not  to  follOw  or  purfUe  any  fUlt  upon  any 
"  penal  Situtei" 

S<3.  S-.     Aj  Id  the   ftventh  patticiilaf,   vii.   Wt^ihef  Jj^'S^^J-j'J'** 
there  m^y  be  a  nonfuit  in  fuch  an  infurm^ition  or  aflion  i  It  b.  NohI'^  es. 
fceiis  agreed,  that  notwithftanding  the  king  (A)  cannot  be  non-  ,f  ™"«*'  !,'*■ 
fui(  in  an;  information  or  aflion  wherein  he  himfelf  a  the  fnic  'b  Noof.V 
pUintiffj    yet  any  (r)  informer  qui  tarn,  or  (d)  plaintiff  in  a  Pn^^-.e    n* 
popular  aflioni  may  be  nonfuit,  and  hereby   wboliy  (.)  de-   ^)B.M''nf.jji 
'"mine  il;e  fuit  as  well  in  rcfpefl  of  the  king  as  ot  himfelf;  ^'_'  JJ^^-""  *• 
Alfo  it  flwms  agreed,  f /J  That  the  attorney  general  ma,  enter  (f)U-t   ijo- 
iHillt  fnfi^oi  (which,  as  (g)  fome  fay,  has  the  cffefl  of  a  ^"r^l^^L"* 
oonfait)  to  My  information  or  aftion   brought  by  the  king  «' 
only.  v'dttSid.4*^ 

^  SdkcU  *!•      *^  RiTDiaM    1039. 

^  Ji.    Ai  to  tke  eighth  particular,  viz.  Whether  ths 
l&focmn  Of  fcfeaiurt    may   appear  by  ttlotiiey?    It  feem* 
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agreed.  That  after  (a)  plea  pleaded  lo  i 
formiuon,  or  aflion,  for  any  crime  wha 
degree  of  (b)  capital,  the  defendant  mif' 
favour  of  the  coun,  be  permined  to  appear 
J. .  -     it  feefDS,  That  generally  the  court  might  a 

titJwz^j^f,?  the  petfonal  appearance  of  the  defendint, 
ViddtEiiw.f.  pleaded,  (d)  except  in  fuch  cafei,  wbcrei 
■nee  it  required  by  Tome  llatule,  »  it 
&c.  in  which  cafei  it  feemi  generally  agrei 
tncc  by  attorney  cannot  be  admitted  wiiht 
or  grant  to  that  purpofe,  whether  the  dcf< 
or  commoner,  [t  ii  laid  indeed,  in  Rull's  F 
Anthony  Mildmay  wts  fulFcred  lo  plead 
mum'ri  by  attorney,  and  no  mention  i 
writ  or  grant.  But  I  prefume  that  there 
effed  in  his  pardon. 


SEJ..4  *. 
jEdw  4.4. 
91  AlBw  7 J. 
(*)  B.  Alt  6] 


t  H.  «.li, 
(i;F   Alt.4>. 

S  Ifft   1*1- 

j9  W*.  J.  y. 

F.  N    B.  is. 
VM(B,Aic69. 


S7H.6..7. 
3  H.  7-  6- 

«l«"«Ed-.4.  J3,  J4.    (()  SMci<n  Uil.  4.     C/JijH., 
■  Biltrade  Iff. 


In  wbilufc) 
Uit  inioTTitr 
n»r  ipiKW  by 


DoNW)t(ttmd 
ts  ■Jicd'in.' 


Seff.  54.  It  is  enabled  fay  18  Eliz. 
*'  every  informer,  upon  any  penal  flat 
"  fuit  in  proper  perfon,  and  purfue  the 
**  or  by  bis  attorney  in  court ;  and  that 
"  deputy  or  deputies  at  all  (t(S)." 
H  iarintciDBMbeaeanHnoD  inforDer,  for  he  mud  fuc 
*ai  In  uaoM  b*  u  atiancr^i^nife  he  dBDoi  b«  fwo 
Stfft  55.  It  is  recited  by  19  Eliz. 
divers  of  her  maielly's  fubjefis,  dwe 
parti  of  the  realm,  had  been  mai 
troubled  upon  informKtions  and  fuits  c 
of  the  king's  bench,  common  picas, 
penal  flalutes,  and  bad  been  drawn  u 
the  countries  where  they  dwell,  and  dr 
in  bail,  to  their  great  trouble  and  um 
tion  thereof,  it  is  cnaSed,  '*  That  i 
**  fiisll  be  fued  or  informed  againft,  1 
*'  an/  the  faid  courts,  where  fuch  pet 
*'  able  by  law,  or  where,  by  tbc  leave 
**  fuch  perfon  or  perfons  may  appear 
"  fuch  cafe,  the  perfon  or  .pejfons  fo  1 
**  Ihall  and  may,  at  the  day  and  timt 
"  procefs  fetved  for  his  appearance,  a[ 
*'  fame  court  where  the  procefs  is  re 
**  defend  the  fame,  and  not  be  urged 
*'  or  to  put  in  bail  for  the  anfwering  1 

Stil.  56.     And    it  is   enafted    by 

*  That  this  ftull  extend  only  to  the 

'  ta  be  horn,  within  the  dominions 

'  her  heirs  or  fucceflbis,  and  tO    pcif 

"  and  to  no  others." 


0.16.       OF  INFORMATION   QJJI  TAM* 

As  to  the  ninth  particular,  viz.  In  what  cafisa  there  {hall  be 
co(b,  on  fucb  an  adion  or  information.  I  (hall  endeavour  to 
Ibew,  Whether  an  informer  (hall,  in  any  cafe,  have  his  cofls^ 
and.  In  what  cafes  tbi  diftndant  Oiall  have  them. 
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Sia,  Kf.    As  to  the  firft  of  thefc  particulars,  I  take  it  to  be  (#)»KeMe7«»« 


574. 
eaoo* 


in  a  great  oieafure   fettled,  {a)   That  an   informer  uppn  a  ,Lutwvcb 

popular  fiatute,   (hall  in  no  cafe  whatfoever  have  his  cods,  i  Ventrit  i33« 

vnlelsthey  be  exprcfsly  given  him  by  fuch  ftatute;  for  it  is  w"*'*^*®^* 

certain  chat  he  cannot  recover  them  by  the  comnu>n  law,  for  3Llvin«'j74. 


for  tKis  feems  to  fuppofe  fome  damage  to  have  been  done  to  c.  i. 

the  demandant  in  particular,   which  cannot  be  faid  in  any  (^^  ^'^'  7ti« 

popular  action ;  and  therefore  fuch  actions  have  always  been  \^^\  --/*  ^'^ 

coDftrued  to  be  out, of  the  benefit  of  this  ftatute.     But  it  feems  >  Jooct  447. 

agreed^  [d)  That  an  adion  on  a  ftatute,  by  the  party   grieved,  ^*  ^'^*  559* 

for  a  certain  penalty  given  by  fuch  ftatute,  is  within  the  ftatute  iioftTsSq/^^ 

of  Gloceftcr,  becaufe  fuch  penalty  is  intended  him  by  way  of  Ctnhew  130. 

recompencc  for  his  particular  damage  by  the  offence  prohibitcdj  ^^*"-  3*3'  S^7« 

and  if  he  could  recover  that  only,  and  no  more,  by,  way  of  11  r!i  JJ,n*  46. 

coftg,  it  would   be  in  moft  cafes  in  vain  for  him  to  fue  for-  it,  Comb.  2*4, 

iiiice  thecofts  of  fuit  would  exceed  it.     But  it  Is  faid.  That  no  ^'^*  R.Abr.574. 

cofts  (hall  be  recovered  in  an  aaion  on  a  ftatute,  which  gives  \oCovlxC!^ 

po  certain  penalty  to  the  party  grieved,  but  only  h?s  damages  Sed  vide  %  WilC 

in  general,  &c.  if  fuch  a  ftatute  be  introdudiVe  of  a  new  law,  5**^^^    g^ 

and  give  a  remedy  in  a  (#)  point  not  remediable  at  the  common  Siikeid  io*6. 

3^*    But  there  is  not  that  inconvenience  in  this  cafe  as  in  the  Vioe  Jackfoa  ir. 

tormerf  becatifc  no  certain  fum   being  fpecified,  the  jury  may  «he  mh.b.taau 

ffvctheplafntiffa  full  fatisfadion  by  way  of  damages  (17).  ^  ;Jif;;;6G";^^ 


0    C%      ^ 

thede/end;„,^»,f°   *'"'  '^'2?"*'  particular,  vi%.  Iri  what  cafes  TJ.i.«.to,e 
which  i.  ^''^^    *****  «^o*»-     '*  "  ena«ed  by  18  Eliz.  c.  c.  t««i.  to  "*' f*- 

«  inforlr.."'"'*  perpetual  by  27  Eliz.  c.  10.  "  That  if  >„.  '"'»'"«««.  w^, 
'♦  ^'^yw',r?\  '^'"fl''^'  °»  » Vnal  ftitute.  Ihail  willingly  Lr^^*  -H^ 
"  Of  ftaJJ  t        Z""  difcontinuc,  or  be  nonfutt  in  the  fame,  i>«"ity.     ^'»«»»^ 

"  hytrdiA*'-   f  '*^*'  °'  matter  paffed  apainO  Wm  therein,  V;;X'  s««. 

^'  tt«  ftoie  i^L^"*^'"''"'  *»^ '»«''  'hat  then,  'in  every  fuch  cafe,  L VX™.'  '"»•     - 
"Jtofmer    or   plaintiff  (hall  yitld,  fadsfy,  and  pay  •  wut„^  j"33a, 

C  c  •»  •'  unto 


i\ 


3^  OF   INFORMATI 

**  unto  the  party  defendant,   h 

**  In  be  affigned  by  the    court 
**  SUemptcd,  ^c." 

[-; ,  s.ife.  30, 

c^"iii"i  ^'^'  59'     ^"  theconftruflio 

Ne*  TI-'      '  *^^  following  particulars.       t-  tJ 

«  Leonard  iiC  That  no  acUon  on.  anv    flatutt 

ioH^iI'iV  witiiiil  tl'e  purview  of  ihis    ftatui 

(J)  1  0^^.   '  feems  clearly   to  rebte  only    to 

Ah'  114-  fuch    aflion,  by  th,c    party    gric 

Uk°.'"m«;  »"""P  (^)  pctfonal,  iaifredia  <riy 

S..,l  io.  plaintifF  or  plainiiffj;"  or,    w^al 

jBu..  4^1.  maybe,  •'  if  the  plaintiff  ('c^   mt 

iVasj  ti«.  went  fbould  be  given  for  hirn,"  h 

V'it  Wiikm^ii  or  veidi£t  again^  him,  iiC.    by  vi 

Lo-p.»  ]»^  j^^_    ^^       Secondly,     That    i 

where  Sudgment  i$  given  againd  a. 


^hich  he  r/V  I 
becauff  the  flliute  on  which  he 
difcontinued,  yei  he  fliaU  pay  co 
f|.H.u.j5,  faidflatuteof  i8  Eliz.  which  (ha  1 
^■«eCo»p.)(;.  and  *a»  intended  to  prevent  a 
S»a^^  71-  iind  furely  fuch  ilUgtounded  profeci 
fuch  (i8). 
llt)«  ttntnttoiiott  ^t  I*  CB  la  triil  hc*>ll  pij  (dH 
Boiitt  oi  Iritlj  »■>*  cciihn  lOci  id  trwl  «t  louritinnnJ  in  lime, 
lo  |i>c  ti'iin,  itftndir.z  thill  h»i  cslti,  3  Butiow  (jof.  Sow 
A'  11  H<n.  S  c,  1  J.  i>  i^nil'DiiU,  ib(  MfcmUii  n  wii«l»)  m  < 
n»3  i»  ^"•r*  "  !»  liy.  a-i  the  to»rt  wiU  not  fUj  rHcerd'g 
»»'^rti  in  .  lorm..  iflion,  bj  >  tiff.-tnl  pl*,nliff,  >,..„a  tbr  (. 


StU.  61.     Ai   to  !)»  lentil  pani 

.  deff  ndant,  in  fuch  an  idtion  or  inforr 

s'uri-ii'  ®'  "''^  aBvantaceof  a  proteflioo. 

^]    106  ruleJ,  That  the  defendant  «ughl  not 

/"jviAV  H  *"*  '"*  '"  *"y  ''^*'  "^'*'"  ■""  '"'"'■ 
'..j.  '^  founded  on  a  ftatutc;  npf  "^9  I  fit 
H;inth«»f,  coruiary.  But  peihapj  n  aty  be  c 
rV'Va  «L  '*^''"'  S'*""  f*^  '*'«  opinio*  above 
^m-  «  cJ^five,  fince  fuch  an  ^iim  or  iefou 
iiji"—ft,s.  (»)  propeiI)j  tftbe  grofjiidcdonallati 
t"!'nVe'T"'  **'  ''^  ^'"  "  ^°  the.quefticn,  Whe- 
el lo'i."  take  advantage  of  a  jK^ti^ioiii  Tlw, 
■I  En.,  p  ij.  fiine  number  of  ai(ihei]iii«  i/a  acit  {i 
Vit'a'lLAto.  8'"*  ""*'  "'"'y  '"  ewminoilKfemaii 
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(jw.  KM  ^rateaioiii  &>»  tM  tdMittid  ia  taf  fnh  brow|ht  v^ 

Hen. 

Siff.  (I.     Ai  to  tke  eWenlh  ptrtitulir,  •!«.     In  wliit  <i.irofifrffA 
itaimertlK  Wendant  »to  plead  to  ftich  >n  kfwfliidon,  or  i«fcj«»d.««* 
■aton :  I  fluUl  Uke  'it  ftw  grtnitd,  Thit  bt  muft  Mnfwer  to  ™^?™ 
ihe  #hote  («;  lime  Itld  in  fuch  inforniBticKi  or  m&ma  j  mi  s.r.a|e  95J. 
thit  if  he  ti*y  ttif  (4)  rp«i>l  rtiattcr  ft*  hii  extufe  A  jaftii.  f<J  ?:'7- "f 
fcttlM,  he  tOfcft  fct  it  fofth  (19)  whh  all  convtniect  cwttmtr  1  '„^  ,7j.  "* 
ttwl  IhM  if  he  pt«d  thrf  general  lffi»«  »  the  whofe^  he  muft  f^j  ,  ro^i.^ 
4(1I«k1  iit>on  it,  ztt*  not  (0  together  with  it  plead  «lfti  t  fpetid  J»;^i^^^ 
Blli  elOwf  to  the  wtinic  or  part  of  the  cbarge.  ^.^  ^^ 

doulil*  ia  «f 
(M.      9lna|iM>««.  BirB.lt.ft.  If, 

Bat  foe  thefc  mttten  1  flu!!  n(at  the  Reider  to  the  Book*  Jw.  1  c«^ 
whkh  iieat  of  pleading  io  geuetal.  »j'5l **'*''*  : 

Ana  in  this  f\ite  ftiill  only  confrier,— i.  Where  a  prior 
fult  depending  mi;  be  pleaded  10  fuch  in  information  of  ac- 
tion.—2.  Whtte  1  patdon,  or  releafe,  Or  a  rccotcty  in  it 
former  full.— 3.  Wh«U  <goo<l  genttal  Iffuej  and  *hcrc  it 
■uji  bt  pluded. 

StOi  6],  At  to  the  Crft  point,  vht.  Whete  a  pritir  fih 
depending  may  be  pleaded  to  fuch  an  information  or  adion  : 
It  feMii  igfced,  {J)  Thit  *hcrever  any  fuit  on  a  penal 
flmte  may  be  ftW  to  be  afloaHy  dcipending  (/),  it  (nay  be 
pleidd  in  abltemcnt  of  a  fubf*quent  profccution,  being  ex- 
p^eWy  arcrred  to  be  for  the  ftnw  offence.  (/J  Neither  *H1 
i^  be  »aj  txcrp^ion  to  ftich  a  jUci,  That  tlie  ofience  iit  the 
rab6q;Dem  ptnftctitioti  is  laid  on  a  da;  difFetent  from  that  id 
fte  forrMr.  [g)  NdthA-  doth  a  miftake  in  fuch  a  plea  of  th(i 
»eTy  day  whnrtrn  ihe  fuit  ^eadcd  xt  prior  vis  commenced, 
f«m  to  be  material  on  the  HTut  of  nul  i'nl  rtcetd,  if  it  appeat 
in  iiDth  w  have*ecn  eomfrtencrd  befort  tbe  6iher,  4ml  for  the 
f*«w  BWfter,  An*  if  't*o  infOrirtatiofis  be  exhibited  on  thfc 
Wry  (kitit  iif,  h  ftetais  {*)  that  they  may  mntually  abate  one 
another,  hicivk  thtie  is  no  priority  to  attach  the  right  of  the 
fuit  in  one  infbrmer  more  than  in'  the  other.  Alfo  it  ftems. 
That  in  {I)  inferiiiadOn  or  bill  (*)  the  fim^  day  that  they  are 
filed,  may  be  fe  far  ftid  tti  he  depertding,  before  any  proceft' 
fned  irpon  theoK,  that  <Hey  rtiay  be  pleaded  in  abatement  of  any 
ether  fuit  oU  the  fame  (htute.  And  fronn  the  fame  feafon  it 
fcenn  alfe.  That  a  *rft  trf  debt  May  be  fo  pleaded  after  it  is 
letamed;  becVufe  tbeit  it  feant  to  be  agreed,  That  it  ihay 
pfopwly  be  fWd  to  b<  depending  j  and  *herther  it  thay  not  alfo 
be  fe  leaded  befoit  it  be  returned,  feems  queftionable ;  be- 
"««  "ccoriJihg  to  fome  (/)  opinions.  «  WlU  may  be  faid  to 
«  «pen«ne  aiiboa-ti  puTthafed  (ao). 

C  c  4  »'ff. 
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OF  INFORMATION  Ql 

.  Si&*  64.  As  to  the  fecond  pointy  ^ 
or  rcleafe,  or  a  recovery  in  a  former  ( 
fuch  an  information  or  afiion  ?  It  fee 
wtthftariding  th<  kfaag  bavo.'fuch  an  i 
ftatute,  that  he  may  {a)  proceed  in  a  ( 
a  common  informer,  after  the  death, 
fuch  informer,  hanging  the  profecution 
prevent  any  fuch  fuit,  by  iirft  {b)  fuing 
bimfelf ;  or  may  totally  bar  it  by  a  pai 
cedent  to  hs  commencement  i  yet  if  it  1 
before  any  fuit  by  the  kiog^  the  informs 
in  the  part  of  the  penalty  afllgned  him  I 
king  can  no  {d)  way  difchargCy  or  fufp 
fuch  part.  Alfo  it  feems  that  the  king 
the  fuit  of  a  party  grieved,  nor  proceed 
the  plaintifF,  &c»— Alfo  it  feems  agreed 
or  acquittal  bonajiii  in  any  aAion  or  i 
.ftatute,  whether  by  the- party  grieved,  c 
or  a  relcafe  hna  fidi^  from  the  party  g 
former,  {h)  after  fuch  a  conviftion,  hat 
bar  of  any  fubfequent  profecution  for  th 

37  H.  6.  4.    Hutton  f  s.     B.  Aft.  Popham  3,  4 

Moor  58.    {g)  F.  Dec.  tant 
«i t  Cnkn  65, 66.    9  Bdar.  4»4« 


Moor  58.    {g)  F.  Dec.  tant.^4,  5.    B.  hCt^  Pop 


But  for  the  better  icttling  of  tbefe 
4  Hen.  7«  c  ao*  was  made,  by  whici 
had  been  ufual  for  offenders  againft  | 
popular  aAions  to  be  cpmmenced  aga 
the  plaintiffs,  or  elfe  when  fuch  a£lion 
againft  them,  to  delay  the  fame  either 
bytraverfe;  and  hanging  the^  fame,  tc 
popular  to  be  brought  againft  them  by  < 
and  offence,  and  therein  by,  covin  of 
demned,. either  by  confcffion,  feigned 
condemnation  or  relcafe^ .  fo  bad  by  0 
ufe  to  bar  the  plaintiff  in  the  a&ion  fu' 
^hereupon  it  is  enabled,  **  That  if  an} 
'<  faith  any  afiion  popolAis  snd  tbe.de^ 
^'  ncr  of  recovery  of.a^liop  popular  in 
^^  joir  eUe,.  t)uii  be  before  that  time  ban 
V  fuch  adliqn .  popula;'^  that  then,  fuc 
^*  faith,  may  aver^^  That  {iicb  recovery 
**  and  if  fucfi  coIIuCon  or  cqviq  fo  avei 
*<  fuch  pbiattff  ihalT  necpver^  &c«  aj 
*<  demncd  of  coi^n  or  coliufion,.  as,af 
*'  ye^irs  impri&)nment»  &c».  and  that  i 
^^  mon  perfon  to  ;uiy  fuch  party,  wl 
^^  any  adion  popular,  or  indidmeot 

•'6 
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"  coWMKcd,  or  ratde.  faiDgiog  the  faid  i^ion,  (hall  be  ai^ 

"  wile  ariiUble  o'  cffeflual  to  let  or  furcetfe  the  fatd  kdioo, 
"  indtfimcntt  ^tfoccfi,  o[<eHcution."  Provided  always, "  That 
>'  no  p^intiff-oi  plaintifili  b«  received  to  avev  aaj  covin  io 
"  u;  adioa  pofular,!  where  the  point.qf  the  fame  a£)ii>n,  or 
"  d^lhecwiiMircoyufioD*  have  been  «Bce  tried,i«r  lawful- 
"IfiMnd  wiihtbc  pku miff. oi  plaintiffs,  qnagaioft  tkem^  by 
"  trial  of  ^twelve  OMD,.  and  not  othcTwife."  .     . 

5(6.  6{.   J<  ii  /<3).faidv  Tbat  if  a  reeoMry  -hI'  a  fermer  fajplf«d.«t 
fiutte  pkaioi  in  bar  of  any  popular  afiion,  the  plain trf  may,  £«■ 
(7  reiba  of  Jhe  expicfa  w«mlfl  of  the  QUate,  tvtt.  That  luch 
iKonrj  wai  by  covioi  without  fltewing  wb«rein  tbe  covin 
coiiriflnL(ii)  Bat  otberwtfc  fuch  a  generil  pleading  would  be 

(n)  Btfatplnimll  Itite  tlut '  tfit  plaintiff',  in  ihclhtr  iftlon,  bid  prloriir  of  rail,  or,  aa 
'cowrnr,  itailLbi  M.  Jicklan  t.  OUinf,  Trin.  15  Oen-.  1:  Strup  1169.  a  L(*i»  141, 
■uiiM  i4]j.  Bluk.  4 j7.-.Th>  Rcaid  ol  Uic  totacr  Rcii(tt|i  unam  be  |i«n  in  cridence  ub- 
ttmlMUi  '«  nuH  be  ffeciiJlT  pUtiii;  ind  then  the  pliiotlfT  ini;  icply  uf  (»/  nnr< 
aitiiitwH  aiMBMiybf  fnul'to  iMhii  •  loi  ptctcnior  t  »1ilch  Ac  piiinliff  touM  nol  to 
rnHM^lB.ftar  ifOBihe  yami  iOXk    £Men  fai  tan  *.  Hinntn.      Scnngc  701, 

SiS,  66.  Ai  to  tlw  t)>ird  poioi,  f'z.  What  is  a  good 
gcncial  ifTue,  and  where  it  may  be  pleaded  f  I  lliill  obfervc  the 
following  particulars. 

,  ^irft*  That  i(  the  defeodapt  plead  nil  dtbma  an  a^on  or  ^^],«  afail 
mioraution  jki  inm,    it  is  farefl:  to  fay  that  he  owes  (^)  nothing  ptiumj. 
Wlijeiatormer,,  nor.w  the,  Itingi  hecaofe  if  he  only  plead,  WVid.&ifc. 
th«  he  OWM  noiiang  to  thi  lafomer,  it  may  be  objeacd,  (0  A.%'b'',,,'* 
lh«4h« whole. .dccliraiiijn  ia  not  lofwered,  which  oialcei  a  ^aj. 
penand  far  the  king  as  well  ai  the  ioformer:  Yet  perhaps  it  >  »">J-  ""■ 
"""F-W^  good  nniw^.(d)  tofuch,  ohjeaion.  That  in  the  plci,  ^  c«^i"f.' 
that  he  Oiwoi  a^hi«gto-.the  inforoaer,  it  iinocoflarily  implied     '      "     '    ' 
that  hcq^wfs  nothiagjo  ifao  king,  and  thcrcfoM  neoda  rot 
bewprcffd.    ,  ■.,",■., 

Sffl.  6;. .  Soeondly,  That  if  there  be  .more  than  oosde.  MaiH.s.ao. 
ffDdsm,  ifjcyoiuebt  (*)  .not  t»  plead  jointly  that  they aie  wrt  ^-iTai,'"^:- 
piliy,  but  reieialliy.  That  fleiiher  th»,  nor  any  .of  thcmi  b»iI.n.p.  1,7. 
we  g-ilty,  &c. '     .    .     ,  ,...., 

5^.  «S.      That    wherever    the    breach   of   the  aatnte^ 
wheicot  fuoh  fuit,iaigto»wicd,;hi  alleged  .oflly  fronva.mader 
npau.aDdjiqt  fintKnnutlM.of  repofd,  the  defendant  (/)  may  f/Jn«-7-;4. 
P^''''hattc.owejliottiDg,  octhatbc  ir  not.  gultiy,  ki  but  J'"- "^""J""-" 
J  -i.    "*"^'     "*  j,„a,.er  of  recotd^.  fuphj  a  plea,  is  n«t  v.UaiJu.14. 
Wj*=»»t»-'«otd,J8(»t.tiiiabksJ}ythocooMry,  but  oriy  p"-*- 

M.  69.'   Fourthly,,  That,  if  the  defendant  be  within  the 
Beneht«f,any  pcovifo  of.  «,.pan«l  ftatuci^  he  might,  according 
o  lonie,  always, give  itin  (i)  widcnce  on  the  general  iffue»  /rJ.R.Abr. 
in  a  Imt  on  fudi  flatttte;  £«t,if  behave  m.tter  Jn  his  difcbarge  Mfc  - 
d«P«4.og  on  a  fuWeciucafc  ^utc.  it  baiJi  tewii  rhpldcn  (ft)  ^>i£';i;:«^ 
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«v«n  fince  At  ftatute  of  ii  Jtc.  i, 
it  fpecialfjr,  acid  cannot  gite  it  ifj 
coiKrary  fo  ttie  cxpfefs  purview  of 
it  is  enafled^  «  That  if  anjr  fuit  1 
«*  perfoti  for  any  ofFeAce  againft  an 
«*  the  behalf  of  the  king,  or  bf  an 
*'  the  king  and  any  other,  it  (hftll 
^  ant,  to  plead  the  general  iffue  tH 

«Bae.  AW.  4a,  ^'  he  owes  nothing,  and  to  g?ve  i 

"  dence  to  che  jury  that  Ihall  u 
**  being  pleaded,  h«d  been  fuflicien 
•*  the  faid  defendant  agAinft  <he  fai 
^  ftall  be  thin  as  available,  to  all 
*•  it  had  been  fufficiently  pleaded  in 
Si^f,  70.     Alio  it  18  enaded  b] 

6»  **  That  if  the  defendant  to  any  fi 

**  the  behalf  of  the  king,  or  any  ot 
"  any  penal  flatute,  plead,  that  h 
*'  he  is  not  guilty,  and  the  plain 
•*  dence  to  the  jury,  (ball  not  pr 
•*  faid  fuit,  *nd  that  the  fame  offi 
•*  fame  county  in  which  it  ia  hid,  tl 
••  not  guilty." 

8ia,  71^    It  19  provided  by  tfie 

fiatttte^  »•  That  no  claefe  thereof  1 

"  any  law  ^aiAft  popift  recaftnts, 

*•  &c.  or  conecrning  defrauding  the 

Vldifwp.r.sp.    "  *^*  tranfporting  of  gold,  or  fil 

•«  wool,  or  leather,  bot  that  fuch  i 
"  county,    at  the  pleafoie  6f  the 
the  Jaft  words  of  thia  provifb,  viz. 
••  may  be  laid  \n  any  eounty/'  do 
^  intended  by  it  to  that  part  of  the  fta 

the  hying  ihc  ofi'cnce  in  the  p«>per  i 
fendant  ifn  a  fuit  on  the  lawt  ment 
fpccial  mattisr  in  tvidencc  on  the  gc 
fuit  on  any  other  penal  flatute. 

8ia.i  7a»  As  to  the  tWelftb  part 
re pticatioA  is^  la  be  made  in  Aich  an 
fcems  agri^ed,  (a)  That  regularly  a  i 
to  an  information  in  the  courts  of  } 
made  by  ^he  atlotney- general  ohiy 
king's  intereft  in  the  fuit,  is  prefum^ 
coniulted  eoneeming  ft ;  and  by  the 
That  fuch  #eplieation  in  a  fuit  befor< 
made  by  the  clerk  of  the  aff lea  o 
ThaC  the  tepteation  to  a  genefal  ii 
iam  in  the  C(Wt».  ^  Mii^'e  bcn<:ti  6t 


»        r 


(«)6Coket«i 
\?iieC;jM.53a, 
C.  Eliz.  i|L 

a  Roll.  33. 

B«  Attaioc  I17, 
Co.  Ent.  365, 
366,  367,  368, 

|oa.    . 


a>«.     tw  iMFORMArroM  Qjn  tam.  ^^ 

ii,il«nMi«of  tl>'"'»nK,mnersloiiljr,  b,*e  ufajcoflhofe  ,  .„  . 
„.m,    Bae  in  ».»(«  of  ih.C)  pr.«d.„„  I  can  Sn/of  .aio„t  fi"^;?"',, 

pi  I,.,  lb.  r.pnt«ioi.  I.  maJc  b,  tt,  piai„,iff„„|.    A,r°";  'X;  ;f>;  "!• 

find  a  dnnurrrr  by  the  mrormer  only  to  a  plea  in  bar  to  an  (i)  C*-*  '^'  *"• 
i.r(»iiaiion  f»i  '»<■.  wiihoiil  any  ircniion  of  the  atlornc,  ?.')!..  r . 
paerd.  And  ■(  'be  ■I'orr.ey  general,  &c  Ihall  aKolutely  W^ii.*' 
itf.f.  to  make:  •  repncatioo  to  any  plea  to  an  inforaiation,  ':"'  ?' »1 
(.,.!,  the  i..f<.™("™ay  be  (0  admitted  to  make  it  himfeif;  K'S.tS','" 
fcr  oiketwife  It  wo)ild  be  in  the  power  of  the  attorney  general  "»  '■<™te 
Sc  by  lefulin^  U  mate  a  replication,  wholly  to  deliat  the  ,*'"")''■  i« 
'"■(")•  tefi' 

Sffl.  73.     As  to  the  tliirteenth  particular,  viv.  To  what 
ownnet  the  iffue  ts  to  be  joined  infuch  an  information  or  aaion 
aiM  vrhete  it  Ihall  be  tried  :  It  had  been  laid  down  M  aj  a  Mti^ 
fettled  rale.  That  where  the  king  is  to  hare  no  part  of  the  117.    "•»'• 
thing  dcnanded  in  an  aSion  on  a  penal  flatute,  hut  only  a  fine  ?|'  *■"■  •<•. 
or  atnetcement,  ihete  la  no  neceffity  either  in  the  joining  of  Jso"  '**'»'■ 
the  iffue  er  wic-ryidai,  to  ufe  the  worda  jui' /oa»  fi«  Ara/w  ^"P^mf  th. 
»'2<,  Wt,  but  that  It  IB  fueclent  Hoiply  to  name  the  party  ai  !,7^""—  •" 
n  aaiua  „  rtiaimon  law ;  for  the  king  fcemi  to  hate  little  lnSi"'„™  " 
mote  mterea  in  fuch  fntts  than  in  ifliom  at  law.     Yet  where.  '"'*<  jCbmI 
fver  ibe  plaintiff  qiajr  declare  ram  ft-f  ttfrnint  rigi  qvam  tn  fiipf,        «"  i'4- 

SiL    i^X  of  the  ilTue    &c.  a.  in  the  beginning  of  the  g'v 

it  hartZ.  '^""  ^'"^  K'°  ''»"  f"  »'■•'"  P'n'I'y  ■femandeJ,  *^  ^3«. 

>^.aW  ""'"'•  ""  '°  """""  ''"1  'k'  f'sinlilf  fues  (i,  "i  "^ 
•••rTT."?'  »""  tr'fiipfi,  in  the  joining  of  the  iflue.  But  l.ff'  "«- 
-    ,,i._  'P"=  are  many  fjj  precedeni.  where  the  Kibe,  i„  r,,i!\'^ 


""•ui'sl'-  """^  .'?':"'=  kingas  weUai  for  himfelf.  Why  ", 
"'■a««7  '"eo''"'  ""  be  fues  otherwife  in  the  proarefi  if  J.T?","' 

«">*i\  A.toibep1ace„hereruchiirue.ffiallbelrled,»  !«„.,,„':'■ 
"'•■>»»*•'''•;  '.:5"  "That  no  jury  Oiallbecomptlled  "1.IU...3' 
"  lit  rr^i  in  any  of  the  queen's  courts  at  Wcltminftcr:  for  "'1^'**  ••11 
"  -Wanv  *"',?"';  '°y '"''(>■)■"  ">">".<■"(»)  informer)  ':^Z"':^, 
"  "ibh^  •"""'  '*"•  r  '.i"i^?';"  committed  ak.e  thirty  "'...b.  .Si 
"  iCL?*"   """''.f  Weflmlnfter)  orrpt  i„  „li  sahni  .-,£'" '>'fr- 

»  l«  r^.."'"  behalf  to  be  (hewed,  (ball  require  the  fame  10  s«.  ff 
:-  "^  "*"*    at,  ibe  bor,  in  anjt  •(  the  courts  qf  (he  ^ne^n's  ul?*!      """* 

*S  ?M»  «th  laS  49>fa  AMgn  if*t2iJ1!b.KJ, 
»  inajedy, 
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majefty^  her  heirs  or  fuco 
Which  requeft  ihall  be  not< 
*'  dijiringai  thereupon  award e 
*^  bailiflFj  may,  and  fliall  figni 
in  fuch  cafe  impanel led«'' 
f  And  by  24  Geo.   2.  c« 
for  the  trial  of  any  iflue^   121 
any  penal  ilatyte  in  any   o: 
^*  minder^  counties  palatine  o 
<*  ham^  and  the  princtpalicy 
'<  the  body  of  the  proper  coun 


« 


Vide  Rex  v« 
H<*le.    Cowper 
T»S. 

^«;iR.  Abr. 
707,  708. 
Lane  19,  59,tfo 


(i}  Sop.  C  67. 


>  ;f#^.  75«  'As  to  the  fourt 
verdid  may  be  found  as  to  part 
part  for  him:  It  feems,  (<7j 
againft  a  ftatute  be  of  fuch  a  n; 
by  a  fingle  perbn^  without  the 
fevera)  perfons  be  jointly  charg 
zSt  done  by  them  all  againft  fuci 
be  found  guilty,  and  the  reft 
words  of  the  information  feem 
all  the  defendants,  yet  in  judg 
pharged  feverally  for  his  own 
fever al,  whether  the  a^^  in  tl 
were  done  by  one  or  more;  and 
that  (i)  neither  they,  nor  any  1 
the  like  reafons,  if  one  b^  inforr 
againft  a  ftatute  for  more  time! 
can  be  proted  ;  as  for  n6t  comi 
of  ten  months,  where  he  can  b 
but  eight  months,  &c«  or  for  ( 
wheat,  VI  here  the  Evidence  amo 
found  guilty  /b  far  as  the  evidenc 
rcfidue ;  for  fuch  oiFences  are  nc 
tra^Si  which  regularly  muft  be  1 
fier  as  they  are  .alledged^  but  ar 

*  which  it  is  ^iflk^ent  to  prove  for 

againft  a  ftatute  confift  in  makii 

W  Line  19, 59,  ^urvi<3W.  of,  |t|   ^s  in  %!jf!i%  cafe  01 

•'  if  itbP  iJledged  a§  haying  been 

proved .  lil^fvK<Qv  bcca^ft  it  is  a 
tf a<2s  fee  oot  prpv^d  ^  fj^j  are  1; 

beihe  fame  (iijf.  ....  ^.*  ,. 

'.(14)  Where  tuptkme,  mHc  t^nil  ^  Aifu^i  U,  {&  iti  n 
can  be  recovered*   riiflVgh.  fev^bi  jmn  in  /^mfpituog  U» 
ftvera),  «c|i  offci)4er.ii  (cpar^te^^r  ^^"^^K^f^  ^.  Pf°*'^y*    ^ 

*    ••  f     •  ♦        . 

SeA  76.  *  As  to'  the  fifteenth  | 
.  ipdpQt  oa,  Juch  an  informiUon  or  a 


(ejr.  R.  Abr* 
Lane  591,  60* 


/  * '  1 


It* 


Ch.a6.      OF  INFORMATION  QUI  TANf.  j„. 

idjudgol,  Thit  where  i  ftstute  (»  thit  of  recnfiuicf,  for  In-  lm.  ifg,  tSi. 

ftiDce)  oHaini  tbtt  tbe  offender  ihaH  MMt  fuch  ■  fum,  ind  <U«i«ii4}i 

thit  the  fti«  fff  forfeitrf  (ball  be  dhrided  into  tbrae  pirti,  }^'^,''Sy** 

wbeicaf  one-thltd  (hall  go  to  the  king,  and  one  to  the  in-  Salkau'jft!' 

former,  ind  the  other  to  (he  poor.  Sec.  and  thit  if  the  offender 

do  not  piyi  tec  within  Tuch  a  time,  that  he  flull  ha  com- 

mitttd,  tic.  the  judgment  on  an  infermation  fw'  tarn  on  fuch 

fiawte  tmy  be  general,  that  the  (a)  king  and  informer  (ball  . .    ^  . 

recover  the  whole  (A)  fuoi,  without  sukins  aojr  mentkn  how  140.  *'* 

it  Hull  be  diflribuied,  or  that  the  pany  (hall  be  commined  (rj  Vid*  stjie  jty. 

for  non-payment,  frCt  ButonfiichaniDformation,  if  the  judg-  ?iJJ,"it  au  io» 

iDfnt  for  the  recovery  of  the  foifeiture  be  given  wholly  for  the  Vuit  1  Kcbl* 

intoriner,  wiihoutany  nention  of  tiw  king,  it  haih  been  hoUen,  Sio- 

(J)Th«irii  wtaily- erronooui.    Yet  it  hath  been  adjudged,  *^|a*  ****'** 

Ttiit  if  on  ao  informitton  f  81  ftfnr,  wbcreini  ai  it  it  laid,  the  (OStjkiist 

inforriKr  tiaih  no  right  to  any  part,  hut  the  king  ought  to  have  3l» 

the  wMe,  judgment  be  given  that  the  defendam  ftall  forfeit 

ifie  Turn  mntioned  by  tbe  flatvte,  and  that  the  king  ftiall  have 

one  moinj,  ind  the  informer  the  other,  fuch  -  judganeot  ii  er- 

ronnwi  {t)  only  aa  to  the  Utter  part,  wfaciela  it  awarda  to  (,)  t  Aai.  ut, 

whom  [fae  penalty  (hall  go ;  but  fliali  ftand  for  the  claufe  coo-  '>9>  '1°. 

«rnffig  the  forfeiture,  which  (iifficiently  cntitla  the  king  to  the 

vhole.   And  it  huh  been  adjudged,  (/)  That  if  there  be  no  f/j  Rn  r 

tliufe  It  ill  concerning  the  foH«iture  in  a  conviSion  on  a  Hokiai,  U. 

penal  fl«oie,  but  only  a  jidgment  ftd  cmuiHui  ift,  it  11  fuffi-  3  ^**'  »• 

tintj  for  tbe  forfdtiuc  ii  implied  (15}. 

[>S1  *i»K>er  ihc  iBl  tipKlTei  the  imminl  of  Ibe  pe>ittr>  or  Intel  (t  to  th«  dtfcitlioa  of  th* 
ni;lATitt,  ibeiernvSliojudimiitor  forrtiiKE  u  well  it  a  cMtKUoh.  IUiv.  Hiwki.  SiriD|* 
';!>  ■wnufl  K.  B.  ftik  Fiti|<  ii*.  Hd  Rci  t.  Vi^ont.  »  BBrniv  >i«i,— Bat  wbcrt  ih« 
Utuik*^  Auu  c  14.  Svju  "  Thit  ifaf  oftndR  Aill  foih!!  fiM  timci  ihi  niat,  ftc"  alJ  Iho 
jwllBMl  ihe  tsur[  UD  |i«  ii  f*«f  Mimfliu"  iff,  ind  i  oew  idtoa  mnft  bi  licoiiiht  upon  ihit 
juJtuit  fwihe  ftrrutnre  Aod  in  ihi  cifi  of  >Kuf(ac<r.  thwi  ii  a*  othn  judftMnt.  An  «. 
I-M^ih  >>rugi  khS-  Vide  iKo  Stmi«  50.— K.  B-  Uni  alia  ■  cnnOM  an  ■  penil  fl^Mc 
onoM  IK'  Iff ulu*d<4  •*  ■  Suadq  In  aOB-[4uiuil  of  (be  forfulun.  Ru  t.  tttn%,  "ifttr 
ilCtfcj.      Duiofaid  ind  E.H  .6i. 

S'^.  77.    As  to  the  (ixteenth  pkrilcular,  tVie.  Whether  the  iCotam.  i};. 
penalty  of  a  penal  (tatute,  may  be  compounded  or  granted  ''CJ^'J  '*'■ 
om  ?  It  is  enafled  by  18  EHz.  C.  5.  "  That  no  informer,  or  ^.B-m?!,!^ 
"  plaintiff,  (hall  or  may  compound  or  agree  with  any  perfon  An  indiaomt 
"  or  perfons,  that  (halt  offend,  or  that  (hall  be  furmifed  10  J"  *  "*•■"'" 

"  offend  againft  apy  penal  llatute,  for  an  ofTence  Committed  or  . 

"  pretended  to  be  committed;  but  after  ahfwtrniadc  in  court  »fto" 
"  umotlie  Information  or  fuit  in  that  behalf  exhibited  or  pro-  Jf^'ailUJI.'* 
*'  fecuied ;  Nor  after  anfwcr,  but  by  the  or^  or  confbnt  of  ^^l 
"  the  court  in  which  the  bme  inforiaation  or  ijit  (hall  be 
"  depending ;  on  pain  that  whofuever  (hall  ofiend,  in  making 
"  of  compofiiion,  or  other  mifdemeanour,  contrary  to  the 
"true  intent  and  oieining  of  thit  flatute,  or  (hall  by  colour 
"  01  pretence  of  protcft,  or  withgut  procefij  upon  colour  or 
•*  pretence 
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prims  T96. 
See  the  three 
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OF  INFORMATION 

**  pretence  of  any  matter  of  oiFen 
'*  make  any  compofition^  or  taki 
**  promife  of  reward,  for  hiaiTelf  c 
*'  without  order  or  confent  of  foi 
**  at  Wedminfter,  and  fliaH  be  the 
^  the  pillory,  &c«  and  for  ever  I 
be  plaintiff  or  informer  in  any 
any  ftatute  popular  pr  penal  > 
**  pounds,  &c." 

SiSi.  78.  It  feems  {a)  clear«  bot 
the  whole  tenor  of  the  ftatute,  that 
common  informers,  and  not  to  thor( 


cc 


(§)  I  Keb.  io6. 

iSiderijijii. 


f ^;  7C0. 36,  j7. 

Moor  763. 
Kobtrt  183. 
3lnil.  186,  1S7, 
%  R.  Abr.   187, 
icemi  c«rncrarj. 


the  llatote,  ind 

the  iftd^  47tb9  and  419111  fcAiont  of  thii  ckaptif.    It  UdecHed 

iufcrfflert  ai  well  u  i«Clioi(B  who  <b«  lor  cbo  trbole  pfnahy.  Wilk 

f^J  Rotton  3|«       SiH.  79*    But  it  hath  been  [b) 

well  to  fubfequent  penal^JiUfates, 
being  when  it  was  made*  (r)  And 
pounding  of  fuhi  comncieiiccd  in  cc 
didion,  as  much  as  if  they  had  a  jui 
S#^.  8o.  It  ia  enacted  and  dec 
(which  as  to  thefe  matters,  appears, 
body  of  the  ftatutr,  and  many  fori 
made  in  affirmance  of  the  common  ] 
**  fions,  grants,  licences^  charters,  a 
**  to  be  made  to  any  perfon  or  p 
"  corporate  whatfocvcr,  of  powe 
**  dlfpenfe  with  any  others,  or  to  g 
**  to  do,  ufe,  or  exercife  any  thin 
"  port  of  any  law  or  ftatute,  or  to 
**  for  any  fuch  difpenfation,  licenc< 
^<  or  made,  or  to  2)gree,  or  compoui 
•'  penalty  or  forfeitures  limited  by  ar 
*•  or  promife  of  the  benefit,  profit, 
•*  fciture,  penalty,  or  fum  of  mone 
•*  by  any  ftatute,  before  ^udjjment 
•*  proclamations,  &c.  any  way  ten 
••  the  fame,  arc  altogether  contrary 
«»  and  {hall  be  utterly  void,  &c."— 
•«  That  all  fuch  commiffions,  &c.  ; 
*<  tried  and  determined  by  and  accor 
••  of  this  realm,  and  not  othcrwifc/' 
Si^.  8l«  But  ic  is  provided,  *^ 
•«  extend  to  any  Warrant  or  privy  fea 
**  king  to  the  juftices  of  either  ben( 
•*  of  affize,  or  of  oyer  and  tcrmir 
"  peace,  or  other  juftices  for  the  tim 

'*  hear  and  determine  pSences  done 


Ck.  tj. 
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**  t0e«RqMn4  lUfht  fbifiiuHM  «f  Myiteaat  ftatuies,  de* 
'*  peadiiiiftii  i»t  m4  qwAion  btfwt  tbimi  <"  may  of  |h«iD 
'•  ittfiieainlr,  aflnffcM>le«M  h)r  ihi4cf«rfMU" 

Mi.  8a.    bit  W  A>y  &u  (•)  UmU  CoM.  That  fuek  (,j,i^  ,^ 
juSicci,  bp  fiiib  wnnt*  4k.  oaq  laakM  fticl)  coMpofitioa  for 
th«  H(e  nC  ihe  luBt  aoly  t  kovwcv  it  (irw*  That  by  the  (^IviJarw* 
cighMMib  of  £Ui^tat  tbtw  *i»]|i  giw  kavc  to  w  ioforsw  ^^  ^f>  '^ 
10  (*)  cBBpwwid  wiifc  n  iJtfcMWH  after  yka  plntfe4.  '  **^ 

St».  83.  Alfi>  it  U  |»ovulc<l,  "  Tb«t  the  faid  ad  dbalL  ut 
'^  uKtd  t« M)r  AnntOt  ktunpaieatB«  oceomtniflioDbcrito- 
"  far*  gnMc^k  sf,  fvi  or  tioacMnisg  tbe  Uccnfing  of  the 
**  kKpingof  HyUHraoftwuiSr  nr  MUng*  MKhng,  01  ro. 
"  uiiiag  of  vim;  10  be  drunk,  or  fpfnt  ia  iho  n^nfioa-baur* 
"  Of  houid,  at  otfan  pHcCk  in  {be  tonuce  or  occupstioa  of  tba 
"  ftntf  or  putiu,  or  Iclling  «r  uiurin^  tht  S»me  i  or  for  or 
"  CDncaMog  the  naliisg  of  any  cMBpofiuont  for  fucb  lioencaH 
"  Id  M  Ike  bmefit,  of  (wb  TOwpafaiawt  bt  r«iwv«*  mkI  ap. 
"  pM  toMd.fH>.  tWule.of  bn  nH^ftft.  bit  Win  m  ftw- 
"  ctflbn,  and  MM  la  lb«  fiiwuc  u(»  «f  M^r  qtbtr  fetSoa  o» 
"pcrfooh" 


CHAPTER    THE    TWEMTY.SEVENTH, 


OFFROCE8S. 

AND  now  I  ain  come  to  fucb  proecfi  as  it  to  he  awarded 
upon  an  Appeal,  Indiament,  or  Information.— For  the 
belief  urwlerflaoding  the  nature  whereof  (having  ptemifed  that  it 
fttms  plain,  from  the  nature  of  tbc  tbing,  that  there  can  be 
(t)  no  need  of  it  where  the  defendant  is  prefent  in  couit,  but  /,iUaA  B  4 
only  where  be  is  abfent).    I  fcall  confider  it,— In  general  j  It.        ' 
wnbout  any  particular  regiird  to  proceTs  of  outlawry;  and.  In  °"'"'  "»■ 
particulat ;  with  regard  to  fucb  procefe  only.  *^™°f"  '^^ 

And  rfliill  examine  the  nature  of  fuch  proceft  in  general, 
Wihout  any  partigulat  rpgard  to  procefs  <ff  outlawry,  under  the 
tDllo*,ng>iiicuIa,sj.i.  Where  it  i>  well  awarded  into  a. 
couniy  different  from  jJat  wherein  the  Court  fits  from  which  it 
n  J*ar<t«d^  2.  U-h.t  kind  ,;F  procefa  (hail  iffue  on  an  indift- 
Bent,  appeal,  ind  information.  3.  In  what  manner  it  ia  to 
bc^xKujed.  4.  Wh.t  ia  required  by  Ilalutc.  in  relation  to 
proceUon  infa,maiioni.  5.  What  is  the  proper  procefa  on  ^ 
n,  I.  :  ■  7^_r^*^  ^^'"  *  f'^""'«l  by  terlhrari.  7.  Where  ift 
tt*ll  be  KM  to  be  difconcinucd;  or  mifcontinued,  or  put 
•tthwidly.    8.  HgwfaraacWiDprociriilfaul. 
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4  Burn  461 
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lofflb*  B«  4«  c,  1^ 


OF      P 

&e^.  T.     As  to  the  fir  ft  pa 

18  well  awa'ded  into  a    counti 

court  fits  fronn  which  it  is  awj 

general  rttle»  That  no  proce  fs 

on  anf  indiftoient^  or  appeal, 

counter  wherein  Unfits.      But 

procefs  by.  Wfit  may,  by    the 

into  any  county  of  EngK^nd,  < 

ot  by  juftices  of  eyre,  upon  j 

Alfo  it  is  clear,  That  j unices 

fame  power,  in  cclation  to  per 

them  of  felony  by  force  of  5  I 

.  cited,  "TTiat  in  times  pad,  {< 

of  diven  felonies  in  one   coi 

county,  had   been  dwelling,  < 

whereby  fuch  felonious  perfo 

been  encoaragrd  in  thdr  mifch 

attached  in  another  county;" 

'^  Thai  juftices  affigned  to  hes 

*<  fhall  dired  their  writs,  to  all 

<<  Med  ihall  t^e  tp  take  fuch  pei 

&i£i.  2«     It  ia  obfcrvable,  T 

in  the  preamble  of  this  fbtute 

pealed,  astotboTc  vhpare  im 

leafonable  to  conftrue  them  al{ 

the  purview,  though  they  be  nol 

extends  only  to  perfons  indi£led, 

SiH*  3.     It  feemt  queftiona 

peace,  being  affigned  {d)  by  t 

determine  felonies,  are  as  well  v 

this  ilatute  i  For,  as  on  the  othe 

this  being  a  remedial  law,  ough 

large  an  Interpretation  as  the  won 

fide  it  may  be  faid.  That  the  pi 

tnentron  as  well  of  perfons  appei 

4i^ed,  cannot  be  thought  to  hj 

juftices  of  the  peace,  before  whon 

can  be  ^lor^  roafonable  than  to  co 

another. 

$€&.  4*  But  by  22  Hen.  8. 
^<  peace  of  the  llure»  fcc.  wherein 
*'  &C  (hall  make  procels  into  ei 
^*  againft  aay  perfons  who  ought  1 
^  prefemed  before  cbem  to  be  6tci 
the  like  power  by  other  ftatutes  in 
00c  beiag  fo  proper  for  this  treatiTe 
Che  Authors  which   more  parcicul 

OP  A  JusTica  Of  FfAca. 


9h.fr. 


OF      PROCESS. 


Atfo  tlw Iccond  fMt\ca\iT,  viz.  Wiiac  kind  of  procers  flialt 
iSncsa  la  Appe^,  IntJidmenc,  and  Inrormaiion. 

1  iMI  <a4«n>wr  w  i»v,  >.  Wh«M  i«ck  pocoft  ouflK  «i 

hiw  iIm  timk  of  m*  mmm.     a.  Imwkak \t.  ami  nodor 

whn  lefe  it  if  to  he  «ikj«i  3.  Whac  it  ftw  prapv  fifo«c<«  oa 
indrdmnnJercMMB  of  in  Mforior  Nature.  4.  Wbu  ■■  tbe  pr»- 
ptr  proMfi  oo  MiorvMiiM.  5.  WIm  m  ibe  pKiper  procda  on 
■ppoli^-Md  «>  iaJidblf  of  tonftni,  fd^ay,  and  naybcm. — 
6.  H»#  Moy  ^  4lMK  OH^  to  be  Wt«nn  the  igib  aid 
itUirn  of  facb  ptMeA. 

«<tf .  5 
ougJuio  h 

toac  books  ai  a  gei|tra]  rule.  That  ia every  lc„, .. -«_..  ,j 

kiag  i)  a  pany,  the  pfoccfa  w^bt  lo  bave  tbe  daufe  nm  tmim  4)  abh  i; 


'.  5.    Ai  to  the  fifS  poiatt  d's.  Where  fucb  praceA  f'^CiMiMf^. 
10  hne  the  cUofe  of  wn  mmtiat.    li  m  laid  {a)  down  in  ^^  '*  *• 
uaka  ai  a  gei|tra]  rule,  I'hat  in  every  Am*  to  which  the  cmiUc.  iit.' 


f*putm 


a  liitruUMt  iit. 


Sta.6. 


r.Pi«ns.i).    iH*k|T7,    aHilcaoi.    TMiaf.ti?. 

But  I  do  not  find  this  lale  obrerved  ai  to  all  kinds  ^j .  csb,-,  em. 
of  fuitt  by  tbe  king,  in   the  bed   prccedcnii.    For  though   )5i.  toj&j. 
the  (iii  daufe  ii  neniioncd  in  every  iw»riJ  of  procefi  on  {ij   C'-J'W.  j^i, 
Jadiamtw.  {eacept  only  (()  one)  and  even  on  (rf)  informationi  'yii}     •^'^** 
fki  ((*t,  in  Coke's  entries ;  yet  it  is  omiiced  in  all  awards  of  (<]  iui,  j;*, 
procefs  I  an  find  on  informations  of  {/)  inirurnn  on  the  king's  JJ<  J79. 
Isndj,  Of  of  (/)  trover  an^  conveHion  of  hii  goods;  aad  yet   ,(Uii*fj  „ 
thefe  are  at  leift  ai  much,  if  not  more  propeily,  the  fuiti  of  C^Cfclat'iji, 
the  king,  than  the  former. 

SiB.  7.  A,  10  the  lecoLnd  point,  uw.  In  whofc  nime,  and 
under  whit  »«//«  fuch  piocefs  i«  to  be  made.  It  i»  exprefsly  f^J  fzJVlU^hOU 
enaited  by  27  Kea.  8.  c.  44.  C  3.  "  That  all  manoer  of  procefi  ">i- 
*'  upomndidtment  of  treafon»  felony,  or  trefpaf*.  to  be  made  in 
*|  every  eoumy  palatine,  and  other  libe«y,  {ball  be  made  only 
"  10  the  name  of  (tie  king  i  and  that  every  fucb  peifon  having 
»     t  V""^  P»la»»«.  w  any  oihw  fuffr  libeity,  to  makc^o- 

wa,  Btc.  Ihall  Hike  ilw  (fi^(  ia  the  Dwie  of  the  i»ci(«nlial 

bach  bch  «at»ty-pal«u4|,,  Jjc." 

Sa.9.  And  ai  to  procefs  oft  IndWtmentslnanyothereowti,  »)vatU»b. 
there  tan  be  no  (h)  doubt  but  that  it  owght  aHo'to  be  )n  th«  S'^  *=■  '■ 
name  of  (he  king.     And  if  it  iffue  from  the  court  Of  Wng".  (Ofl^h  "S: 
tench.  It  (,}■  r«iiii  clear.  That  it  ought  to  he  Md«i<the  t^t  c.  Cr.  »]. 
oflh=  chief  juftice,  or  of  the  fenior  fUdS"  «' «»  M««,  if  the«  ft^^^i,  , 
benoch^efjutike:  A^j  ff  ;,  ,ff,c  f;!(,(o  twyftther  eowt,  there  i*',,"— *"  ""  <■ 
Items  to  be  the  ramere*rnh  thaP  itorfglH  *  Itfttitder  the  r//f(  S«adt.<.ijt. 
ofthelirft  in  the  commiffirtn  ;  Slid  fliWM*  *ttflf  m\t\  be  r,^JV« 
fufficient,     h  b  hoHen  indeed  by   (»)  Xawblrt,  That  every  SS'^'W' 
prQ«6on  an  iodiamem  before  juftice*  of  paaci:,  ought  to  be  tittoiatUt 
under  the  ujt  of  fome  two  jafticei :  ftit  there  ire  pfeccdenn  »''?««•* 
10  the  cootiary  in  (I)  CromptOn ,  and  Wen  lii  (m)  Lambard. 
.    Vol.  II.  "^   Dd  Neither 
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I 
I 


V»dc  14  H.  7p 
Cromptoa  i^I* 


(^)  V»d«  fop. 
c.  8.  r.  a4.  25. 
Dalion  c*  1  ja. 


(r)  Cromptoa 
Ifo.  1 51. 
t>4lron  c.  13*. 
Lamb.  B.  4.  c.J. 
F.  AHife  i7» 
^^  H.  6.  to. 
(i)  Co.  Eau^sS. 
361,  ^6). 
Ct)  Fioch  J56rf 
^/•;  Vidcfup.  . 

c.  23.  r.  156. 

RaA«l  263. 
(i)  I  Sauod.A7fc 


^/V  Cromp,  150. 
Lamb.  B.  4* 
e   8.    * 
Dalion  c.  13s, 
Da  It.  Sh.  c.  34« 
78.  , 

(ijk^g,  Jod,  I, 
Fioch  35£,353. 
Dalt.  Sta,  c,  34^ 
78. 

Dale.  c.  132. 
CffOBl.150,  151. 

r«)^.  Pioceiii 
l8S« 


^•;  Vide  Finch 

{pJVtit  fup. 
f.  9,  lO. 
F.  Pro,si3« 
Trefpaft  13s. 
39  £d«r*4.  i$0 


(7)  Cb.  Eflt* 

37a.  3^7»  SW« 

381. 

J  Coke  i6» 

f  rj  Co.  £»!• 

97« 
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Neither  do  the  (a)  authorities  ci 
up  fully  to  his  point  j  for  they  fei 
this,  That  one  j  lift  ice.  of  the  peac 
indictment,  but  that  two  of  them  j 
fittini^  the  court  in  the  fcflions  ;  > 
appear,  from  ihe  (h)  commiflion 
authority  either  to  take  an  incjj<f 
But  I  60  not  fee  the  confequence, 
cannot  be  taken,  or  proceeded  up< 
the  procefs  cannot  be  tefted  by  lei 

Sc^.  9.     As  to  the  third  point, 
ccfs-  on  indidlment  for  crimes  of 
clear,  both  from  the  fc)  books 
and  the    conftarK   eoorfc  of   (J) 
faci/ts  ('which  is  but  in  nature  of  a 
to  appear)  is  a  proper  procefs  to  b( 
diflmeni  for  any  crime  (whether 
ftatute),  under  the  degree  of  trcar( 
except  in  fuch  cafes  wherein  othc 
fotne  flatute.    Alfo  fueh  a  v^nirf 
procefs  on  an  (ifr)  information  in  tl 
claimed  by  the  king,  2a  having  beei 

Si^.  10.  If  it  appear  by  the  (i)  i 
party  has  lands  m  the  Qounty  wherei 
(^)  Qiftrefs  infinite  flial)  be  awarded 
do  appear,  and  by  force  hereof  he  ( 
fault  fo  much  as  the  IherifF  fhall 
But  if  a  nihil  be  returned  on  fuch  a 
and  plurieSf  (hall  iflue,  5cc. 

(I)  Vide  a  Dan.  Abr.  296.  f.  5.       2  Inft,  4 
F.  Tiefpafs  ajz.    DalC«  c  13a.     zi  H.  6. 4. 

Se^i.  li.'  It  is  faid  in  Fitzherbert 
In  oyer  and  terminer^  if  the  party  at  ti 
man  may  have  a  Vinirt  facias^  or  s 
e)e«Slion  \*  the  meaning  whereof  pe 
the  defendant,  being  fummoned  on 
the  profecutor  may  either  take  out 
fongfUrvadi^^  &c«'  But  I  cannot  (p) 
or  precedent^  to  juftify.  the  making  e 
or  a  <apia$^  the  fifft  pcocefi  on  any  ii 
of  ^  mayhem^  or  felony »  &c*  except  c 
oxpreftly  given  by  fome  ftatute. 

5/1?.  12*  As  to  the  fourth  point, 
procefs  on  informations :  It  feems,  1 
commoner,  and  a  {r)  dijlringas  again 
per  procefles  oo  an  informauoa  for  a 
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CI,,  iy.         Of     *iftOetSSi' 

lir«*,'*f"fer  «  (i»y'tfe»erMd  cwwerfliw  of  kil  feooilr;  AW 
eitMrifr  (^)  MdicAAeiX  br  (<^)  fubpima,  at  the  d&Kbn  of  the 
iofbrai^,  wert  fcythecoiWDtm  (■*  piopM  proceffiM  on  sU'in* 
farniHtonifa'  Mm  BR' pofiiiltfr  ftitotnL '  And  fo  v/H  a  fJ) 
ft(minoMl  in' itl  drigtittJjih  *bt  OnfutttftitUlAi  In  the  firm 
MtRMNMln  in  4AioTt  of  debut  {i)cnfflinoA  }i*i ;  *nim(f) 
UteaHfaHtM'tilfmtk'pit'vaHift,  tie:  in'other  aSiahs  cm  Tuch  fti« 
wo;  to'ibe  ^mb  ntanrrtr  » in  sAioni  upon  ctifi  earcr-,-  xtid  in 
ifliww  of  trelpafB  ir{g)  tommon  law.  •  .    - 1     , 

44. 4t.  j4«,  149,  ISO.  Ji«'    R't'i  ♦"<■ 

couacin,  u  i^  fhcwn  »f  tf rg?  in  tt)C  pii^Cfd^Y^^  c^'P'"' ^C 

ipiornmipnt,  "  X^'.i^^.'i^e  Pf ^perf*: in.pvfai  popular, action, 
",.bi!I,  filfint,  mfjtfjoafipflta  <V  fu*  (o  b^  ^^^(tced,,f^«j,^cy 
'■1  ffofcaiie^Jjby  fewco Qf,.*it.  a^ipffdiog  iq ^li?  {>vrppM ,pf  tjw  (aid 
"x3t  1^  bid  vd.a,Hf^eil,.t)%»ll.  imcnU'.a^d.pfUpoCes,  fis  in' 
"  ifl  a^on.  of  (fcffar^  bi  .tt,t>rmiit  at  ihccp^wi^n  l^w.'' 
4(>4t<}  canln|ueAdy  t|M,  proccfa  in  all^b  ^^i[■  11114^  (^wiif 
fi)!atUcbae[it,Qc.>M(i^tr(H!t4^,  .&c^  ^pA.^im  by:diftreft  i^ 
aiiite^  whefv  by  the  Kxurn  the  paiiy  appeact  to  be  fuScieqlj 
|*J  oiherwife  by  tap'm. 

^^■-  *♦-  h  is,  «I  taktk,  tJ»* vM  |K»fli«  of  Mio  crojrnr 
"'^i^op.aciifniflal  infaimBUoti*  iub,.XQ.»WvA»fMbpetnai  and 
uicr  tbf  r&turn  Mxrcof,  if  do  appcaraiwe  ,bc  oQUcedin  fvur 
"fVaod  w>  aflSdiwit  be  nude  of  tlje  foiVK*  of  the/K^awa,  to 
""S:  Wt »  (ap»«J  9^  couife,  wbcro  tbe  defond^nta  an  inforfn«d 
?g»inil  in  their  private  capacity,  and  a  (/)  ^r/A/SJU  w^cf  c  tl^ey 
ire  fued^j  ,  CRipofation  aggregate. 

J*^- 15.  As  to  the  fifth  point,  trrs.  Wha  i^  the  ptopev  pi^- 
cciion  appeal,,  and  on  indictment)  of  irCjfon,  felony  and  miy- 
r^jlt  ^feems  «r(ain.  That  a  cafiat  Is  the  iirft  procrfs  In  all 
^*ichnents  of  f »;  (reifon  or  fiilony,  and  irt  fnj  all  appeal*  whe- 
tt"  Of  majhem  or  felony  ;  froni  Whence  it  fcems  rCafonabtc 
mttneluife.  That  It  bu'ght  aJfo  to  bethe  fifft  procrfs  in  ah  in- 
'"*|>^t'ofmayhtrt5,  as  well  as  of  felony  of  treafon. 

^- J&.  Af  to-ihefnith  poiatt  «.  How  Miaoy  day!  therft 
row  be-betwflen  th«  tifl» ^pA  mutn  of  all  fochproctfa:  it 
mtns  agreed.  That  ttoce  ought  to  be Mlexft ftfteui.dtys  bo- 
WMo  4bc  r^r  and  tt^um  al .  nery  pmnb  awaidcd  fto* 
the  kingsbench  into  any  («)  fowiso«««y!:BiJtthac  ibra  ia 
not  required  in  ptocefi  awarded  into  the  fame  county  wherein 
Hiecowtftti.  -      ■■-■■'  ■.,...',. 

«I/1. 17.    As  f6  Aeibird  (rarticular,  t fz.  In  what  mannet  ^>''''*'"r' 
Inch  ptweft  J,  to  be  cXecrted:  It  ■>  laid  Jown  m  afp)  g«nerri  THr'57;.' 
i>tl  a  lule,  afWoo.. 


1 


I  I 


I 


f 
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(0)41  Ailizei7« 
B.  Procrfs  ic». 

(i)  B.Prero.log, 
Franch.  3l«— 
Bk  29  C^r.  1.  c; 
7,  f.  6.  aJ!  pr/>- 
ceft,  &c.  fwfvcd 
on  tbe  Loro'g 
dav,  except  in 
*'  trfaforiy  felony f 
^nd  b'^eacb  of  tbt 


^^-^  Sup»c.  26« 
f.  5,  6, 10. 

(.d)  Sup.  c>  a6. 
f.40,4«.4*i44« 
45>  461  47. 


ft  Kale  201,202. 
(f)i6A{{\z:  13. 
16  AfTize  51. 
(j?)  »6  Aflire  13. 
F.  £xif.  10. 
Qo.  Crofpp.150. 
^«frJ26Afliie  51* 
(t)  19  H.  g,  I. 
B.  Prucefi  b. 
fcems  contritf* 
<i)&wF.  Ov70. 
2  Hal6ft34. 
B.  Waivn  4e 
cholcs  59»( 
^.  Exiftviotf  . 
Proce6ix3«    . 
1x7.     "  '.'    •  • 
(/)S.  PfcC.Tdi 
F.  Exig.  10.    * 
Corone  f  75» 
B.  Waiver  de  . 
chofes  39. 

B.  Apptal  (^44 
(w)  s6  Air.  51. 
S.  P.  C.  70. 
SoTrraary  ill. 
B.  Waiver 
ce   chofefl  39* 
(0)?,  Exig,  10. 

A  Haie  115. 
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rule,  That  wherever  the  kif>g  is  j 
tainly  is  to  all  info  matidns  and  t 
to  be  executed  by  the  (heriff  himi 
any 'franchife,  {a)  whether  it  ha 
or  not,  and  whether  the  defendar 
the  county  at  large ;  for  the  kir 
ferred  to  any  franchife:  But  it  is  i 
tended  only  where  in  the  grant  o 
made  of  caufes  to  which  the  king 

'    SeSf,  18,     As  to  the  fourth  par 
by  ftatute  in  relation  to  procefs  o 
by  4  and  5  Will,  and   Mary,  c. 
**  ilTue  on  any   information   to  h 
"  the  crow7i*of5ce,- till  the  prof 
*^  recognizance,  as  by  the  faid  a<5 
adcd  by  -18  E!iz.  c*  5.  ^  That  (d) 
*♦,  information  on  a  penal  ftatute, 
"  the  time  when  fuch  informatic 
thefe' matters' having  been  already 
formations,'  in  the  places  cited  in 
reader  thither,  for  the  fuHcr  confid 

SeSI.  ig.  As  to  the  fifth  partici 
procefs  upon  a  default :  It  fcems, 
10  an  (e)  indiflment  or  (f)  appeal  o 
fore  i flue  joined,  make  an  cfcape,  v 
from  -an  aftual  {h)  prifon,  the  com 
&c,  fliall  be  awarded  againft  him,  1 
gent  before,  in  which  cafe  a  new  ( 
ately  awarded.  And  if  the  dcfen 
gent  had  been  before  awarded,  n 
joined,  and  aoinqueftiiwarded  to  tr 
&CQ^  QxsUl  be  awarded  ,9gainfl  him 
and  as  I  take  Itf  (be  fs^me  day  on  w 
(ball  be  giveij  to^tbi^inqueft  (for  it 
jnqueft  (ball  nevn  be  takep  by  defs 
^it.maj^  for  an  in/erior  Wfue^)  But 
had  before  been  awarded  j  it  {m)  fee 
the  common  form  (h»ll  be  awarded. 
ifltic  and  inqueft  are^  without  day, 
books,  I'hat  fuch  exii;ent  (hall  be  t 
this  feems  qucftionajble  ;  fince  it  fee 
The  defendant  may  fttre-  himfelf  froi 
any  time  before  the  returii  of  the  exi 

F.  Exigent  10.     Coronc  196.     («)  26  AlTitc  51. 
fi,  WaiTcr  de  cbofet  39.    Corone  rga.    Samma 

S£^.  20.'    It  is  fa  Id  {pj  by  Sir  M 
fendaat  in  fuch  cafe  appearing  on  the 
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Q.^.         aF  .'P,H,oc:E  5.9.:^  4^. 

iM^t^a  M  iflueind; i*HKfbatc/»^  A  hf.  the  awJrd  of  Ac  exi-  (,) s.  p.  a  :c..  - 
gsMibvC  ibisfcemjitcibc  mide.a  quart  by  (a)  Staundfofde,,  J^YaM^V"" 
wAdiefiJ,«uth<»dties  whereop  it  fecms  to  be  chiefly  founded,  (',)  p.  c«.  i'tj. 
iw  vety  flbfcuEc-i  a«4  «  it.fwOT*  ™»y  we)l<bc  gnie/ftood  in  (i)  b,  WjIitu- 
itd»{4r»fe,-That:tli<;.«wi«  '"■y  ""f=  the  fame  inqueft  to  J''^,s^;,g_ 
caw^  tlyll^c.fiipe.iflW*-W^ligb  (according  10  ((/)  Bfook)  Blsjcjtwe;. 
thouiJi^bepui.  without  day  ty  the  exigew,  is  not  waived  bjr 
it,.Mle6lhcJefcndaB(,f«l,t«  teoder  Jiimfclf  Wwc  ihc  letiim 
ofit.        .  ■-..',.,.". 

Stll.21.    Before  I  proceed  to  the  fixth  particular,  vix. 
Wbji  IS  ibr  proper  prbcefs  to  be  awarded  after  a  removal  by  (.)«M»l«tto. 
etrttereri;  it  may  not  be  imprbpfr  to  ptcmlfe  Ibmc  things  coD-  "i''\i,. 
cetniog  the  nature  of  ^  urlhr^ri^i).  iCein.Dit.  li. 

Rr(f,A!lowharedu«s*tlle9.'— a. Wheretteeoitrtof king's    . 
bench  uf«  a  diroretionary  power  in  granting  denying,  and  fil- 
ing it.'-ij.  Wbat  Mftrainu  are  put  upon  ip  by  ft«tuie,T-4.  How 

the  jfirt  for  it  ii  10  be  figned 5.  To  whpm  it  ought  to  be  di- 

redcdi— 6.  Where  a  record  way  be  removed  into  the  court  of 
hing^g  bench  vithouc:ii.->-7i  Wtacis  tolw  dona  br-*defenduit 
Htftireflit  Wlb^afice  *rf  it;ti-8.  How  fir  it  Is  i/t^rfiJettt  to  the 
coDrt  below, — p.  In  what  maimer  tc  ia  10  be  icuirned. — id. 
Where  a  record  i«  removed  by  it.— 11.  What  is  to  be  done  by 
die  cout  above,  where  thf  record  it  not  removed. 

Ailoihefiift  point,  viz.  To  what  Court*  a  ttrtitrari  Heii 
Tftiir endeavour  to  fhew,  Titfl,.  Wheihef  it  lie  to  alt  inferior 
courts  in  «nera(.  Secondly,  Whether  to  tbofe' of  the  cUiqliC- 
portj.  Thirdly,  Whether  to  thofc  of  Walcj.  Fourthly^, 
Wbeihisr  to  thofe  of'Londoh.  ■'  '^   '   ,    '  '     '  '  ■ 

StUy^i.  A*  fb'  (he-<fii1l  ^nt,  ■WK/Wlfether  r^f^latl^k  ^«>f*5*  ' 
liew'aB¥nfcHoi"tOTii¥s}nfeenerat.  It-ffeHis'flgtort 'anhU^day,  fhau^. 
Th«ftgyiirty-Wttiiufreof"kih^a"benA-H«Wng»  general  (/)  494.s'>fv  ■: 
fcptrifttCTid*ncy  b*(ir'i!V'feA*rtSWts'*f  CrlhMHal  >iri{dia»on,  ^  ,p',°;,^j  ' 
wbethet  thry  "b*  of  iff  antiiint  oT  (g)  htwlf  treated jurlWiflitttt,  ,,«t»il,.' 
m>ya*»r(larrt-W^<«';  isfctfft  a'»  tMWiiWafehBneety,' torn-  Coiwm  ?«.■  ■' 
movf  ihi'proctlrtllrifeS  bifbre^wny  'fJdft  ieiifW.'tinlefc  the  ftatdte 
or  [fc;  charWr'w^lieh  erHW'them  cxprtifity*|LW*«li  Btiaibrtt- 
lute  Micaturt,  tx(*mpt  frorfi  futh  foper4fi)em»ftic?y ;  M  the  (») 
flaniKl  donctrnfhg  (he  cotrithifGbrteis  -ttfAfi'  GSdiblrldgflfblre 
Fens,  fliciarcftW.byfotne,  tolia^tftforfft' li  .   1  ■ 


3  SiIIrU  79. 
era.  Blh.4»9. 


:oro»t  19J.      C«no..ii  8.     (t)  1  Slktld  144-      i-i  R»5™oi.il  jSa.  i^S. 
:<Hlni>l3,S4,    (r;  iSillAtBiji.-  ton;  iKefctefl.    •KeMtTia. 


urti«(arf ' 


13.   And  accQtdiflgly  it  Teems  to  be  agreed.  That  fuch  a  (•>  «^ti.  %,«. 
.liMt«(^)jufticcjijt>«yre,andall(>to  tbofe  of  (/).^«oi-  *,m^„','^'' 
41011. 144,  t9S.    [0  I  S;ilktl4  14^    10  Ma^ns  a7>*,  FuctB;  lit. 

Dd3 ■  dcliv«7» 
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la)  3  Moa.  »i9, 
«3oS36« 
l^d  Raym,  SsS.- 
Cowper  749. 
S  Lev.  123. 
1  SftlkfU  146. 

348. 

I  R.  Abr,  395. 
4leyn  49. 
Farrcfly  13!^    . 
3ft  Modern  197* 
1  Hale  158,     '. 
Doug'ai  723/ 


deliverf,  tr  oftt  (a)  coimty-palat 
phyfictans,  having  a  fpecial  poi^ 
prifon  for  certain  ofFenccs  ;  and  t 
in  fuch  (r)  cafes  which  they  are 
to  hear  and  determine ^  and  alfa  t 
notwithftanding  the  claufe  in  1 3 
*«  faid  commiffioners  ihaU  not  be 
<^'  ficate  or  return  o£  their  comm 
••  laws,  or  doing»,  &c,"  For  it  1 
this  is  intended  to  exempt  ihem  fr 
5  &  6  w.  ^  M.^  chancery,  as  by  the  ftatate  of  23   f 

ri;  Comy'n  76.*    ^^  ^^»  *"^  ^*"  «^^^  ^  COnftfUed    t 

Carthcw  194,  ency  of  the  court  of  king's  bench, 
411.491.    .  '        ' 

i  Salk.  44.  396.  fc)  %  Modern  93,  94.'  {d)  iSatkeM  T45. 
irond  469.  I  Modern  3^1.  I  Keble  129.  March  rgS,  19 
^ern  44,  ^^,  Id  Raymond  469.  Douglas  534.  1  Yen.  6: 
^•Tac.33^,     Bunb.  ^|.    Strange  1963.    Rurro«r  1042*      i  I. 

It  liei  to  remoire  a  prcf-ntmcnt  in  a  court-lcct,  and  when  remi 
Cowper  458.  vide  ante  76.  ,  Ic  lies  to  remove  examinations  tak 
fuapce  of  the  2  &  3  Pb.  Sc  M.  c  !•.  Rex  v.  Bolton,  Mich.  »6 
•ted  by  a  privatf  a^  of  paxlianneot.  Ld  Raymond*  And  to  rer 
pf  bankrupts*  Ld  Raymond  580.  But  withnur  laying  a  fprcial 
fucd  out  to  remove  proceedings  in  an  a£)ion  from  the  courts  of 
It  lies  to  remove  an  if^formatioft  befort  }ufliccs  t>f  affite»  againf 
bave  no  jurifdidion*  Andrews  27.  Qut  not  to  judges  of  ox 
nizanc*  of  appearance.  Lucas  278*  It  lies  to  remove  an  inc 
fin  the  highway.  Strange  849.  led  vide  Strange  944.  Or  for 
it  lies  to  the  quarter  reffiontoftcorpoiaiiAfi;  Ld  Raymond  14^ 
fore  two  juftices.  Strapgc  470*  Andrewf  341.  To  remove  on 
a^.  S2  Car.  a.  c.  |.  2  Burrow  1040.  To  remove  an  oi<i« 
3  Burrow  1458*  ^^^  it  ^>I1  not  lie  to  remove  a  poor's  ratf. 
order  of  baUardy  if  appi'ed  for  in  fix  momh«^  «  Wiifon  35.  To 
ihenll'  uncjer  a  priv«te  a£k  of  partiamcotj  aod  the  vcrdi^  and  judg^q 


(J)  C.  Car.  152, 
«53,  264,  J9I, 

1  R.  Abr.  395, 
Styia  14* 

2  Hale  ^12, 

I  StdcriiD  35^ 
S  KeWe  is4f 

(i^)lR«A^u   - 

395-     • 

-A  Aurrow  849* 


910/91 X. 
palm.  54,  «; 
56.  56.      '       '^ 

t*J«c.  53'*       • 

I  Siderfin  53Z. 

Pa'«<Te»  47<, 


^/^.  24.  A^  ta.the  fecond  point 
lie  to  the  courts  of  the  Cinque-por 
That  fuch  a  certiorari  lit^  to  fuch  c 
didlment  of  fodomy  th«re  found,  or 
jufl^ces  of.  peace  at  a/eSions  there 
by  {h)  Ro]Je«  .That  the  rea/bn  why 
removed iSi^jbecaufiL the. Qffence  h  mi 
and  therefore  the  courts  of.  the  Cin< 
of  it  without  a. new.  charter.;  by  whi 
That  in  his  upinionindid^tpeats  h^  fui 
of  they  have  jurifdidtioni/  ace  Hot  n 
books  above  cited ,  fecoi  to  fpeaic  ger 
aftd'fo  fay  it  down  i»  a  rule,  That  th 
theiCinqu^-^^ts,  uijcfi  )j[p9C.  out  of  r 
doth  not  run  there^  is  to  h^  intended  < 

%¥.  ^5^  -'Ais  i6  the  thM  point, 


th.tr i 
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evMmi  liw  to  rnntiw  any  indifloiontjlfikcn'iii  W«l«rfM 

t-Kiaw  Boe  capiiil  (i),  *i*«  ^  >l»c('>)  g'aod  feffion*  or ,«  • 
<*}fcffiofliorilw  peaces  But-itJi  (i)  fiid.  That  k  hath  atyft^ 
bew  giwwd  to  rflBiow  ^n  appeal  froitii  Wales. ;  (i)  twithcr 
doitr  iifeenTo  ta'clearl}>  fetdcil,  Thacit  Hci  to  rcniorc  an 
WiflAtnt  of  felany  from  iherjce,.  /arfiichittdiflmfilltfl  »fe  RCt 
»«■<»> qaaflwdt  as  indifljnwras  for  infcfidr.cf imw  are.  Neither 
do  t  Juw  it  agratdt^  (/)  in  what  manner  the  king's  bench  ihall 
pwiesi  on  3»y  'mctiAaiMic  icmovod  from  Wuca.  Rut  it  ii 
fiM,  That  an  iodiaMUmt  of  fshuiy  fo  rensved,  mkj  be  tr'mj 
l"?lienn»-C^)£ngliaiOoiii>tj,  by  fDn»ar(A)-2^Hcii  8.  But 
"  teem  (i)  agKcd,  ifaaMhe  ftatuie «xaiMk :DOt  lojppc»t».      , 


COHBB 


J9*-.      . 
«  KoL  ll.  •)( 
C.J«.4t«. 

.KeW.4J,, 
(i)lS.lk..4<, 

44.  «■.  1  Kebll 

.  V.nli.  .4S 

■  V<rn.nii4S. 

1  Su,  Ab.  liU. 


■"fTfi.  [Nolci]  C.Ctr.ttl.  LdRiTmonA  ill.  1  H.1«  157.  StrmitlO*. 
Vi4>4  lirrsw  uj7.  It  Imalia  <a  Berwick,  tai  id  whtr  daininuni  of  <hc  Ciswa, 
»«S>  |6i.  4  SiMnp  194,  f'/  C.  C«.  14S.  ,  »  Ktbie  747.  T9';  W  '  M"^" 
•"i-Jli.  C.  Cu.  ]}i,]}j.  iR.Abi.i9^  i  Viniiitjj.  14"-  i  H«lt  158. 
'•Ui.  (f3  Vid,  1  a,  Abr.  JM.  ■  KfWt  7»6.  7»4'  ClJ  'KAI'7<S-  799- 
'5-*^-J94.»<.  [*)S,.,-'.iSf-»'.4..  [OC.  C.,.„l.  .It,bb757. 
•if^Jfr-     a«B.».e.3i.t*l.  ,B.a.H»t6s.    UM""*!  S6l.  jgo. 

afiwiijwijt.  H»<iJ»'.7S>- 

Si-ff.  26.     As  w  thflfomth  point,  wta.  Whether  a  ari'nriHi  ^,^  ^,^„  ^^ 
pc  to  the  count  of  London  :  It  reems  to  be  admitted  in  the  «  Ktbic  jji. 
|«e  {1*;  repofd.  That  a  a»r/^«-»  may  be  granted  10  remove  any  '""""*'"•■ 
HKliamem    from  London  or  Middlefexj   bat  it  >i  (0  faW.  .j'l* 
Tbaj  he  who  priys  it  ought  lo  give  three  days  notice  to  the  3  Moj.tjo.ac. 
«her  fi«le  :    Alfo  ir  i«  faid,  («J  That  by  a  urmrari  to  London.  "■■'''"  ♦«■ 
«he  tenof  of  the  indiflhient  only  (hall  be  remBTcd  by  the  cky-  Vti-Anatif, 
charter!.   A  nd  it  ferms,  (n)  That  anciently  thai  eiH»  infilled  on  a  v,d,  5  *  e  w.^ 
privilege.   That  all  indifltnents  and  proceedings  for  any  caufr,  *"*"■ 
"cepf  fdony,  fljouM  tc  tried  and  determined  there,  and  not  L'^  /JJTbk 
elfewhere.  »j». 

'        '         1  Sid.  ijj.  ■]».     Vid«  «.  *».  r.  •9.     C-J  c.  t»r.  itl.  i«i. 

j'*^-'«7i  ■  A'sto  th«*c»na  ^rticatar,  •«.  Whtroihe  court  ,^  HBd,(af, 

^W*  *»«n«h«fc»  a  dtfcrciionary  powec  Knpaoting,  denying,  "'v^ 
wd  fihrt^.«  nriUrari  (  h'hath  been  {•)  at^udged,  that  wherever  "J^ ^, 
^"™*^''»  i»  by-law  gtantatite  for  an  indiftment,  ihecoun  »  Li>.,.»»i<i  : 
"•"^.^'■''^noawatd.k  auhe  inAaneeof  thekiag,  beowfe  »'fi.<<».siW 
wof  *f»<i«tt,B«  is  (he  fiiii  of  thelting,  rod  be  hw  a  prcragF>uve  ,°,^_"'-  '^^ 
«f  r««e  »r  in  nittwcoan:  he  pleafes..  ftit  it^.feejm  to  be  agreed*  .  Au„».  is,, 
Tbwji ' t»  left  t«i Km ^ttforctton  of  rtie eou«  either  «•  grant «  i°*l*^'\^;;-  '■ 
'd«7«»t  tlrtpny„ojrt»rtefc,ri,„t(a).,  ,     S,,,;,,^":' 

'■      ■  '       ■     ■■■  ^  .,1j,-r      y    ■     r    ^  ■   -ri  ->■  Am   SUc^cto))!. 

■''-;■'    ^   ■■■■...,,-.  I  ■■(.  ;„     ;    ,,    ■!  .    ■     M.'.    ■■  •   (WW**;**     »M»'«n4'- 

IM,   •»  »b«    Biu  of  ihe  ,>o»o.  ii  iffiiii  uokb  rsffiiluit ;  «■!«  il  il>         "" 

,ppliano»    for  U  br  i  iefendioi.  thtrt  moft  U  ■  fpciil  (t««i  )< 

(tfOlV-    ,4,Bi»toirujt.     Eiitnu  ctl.   U9-     1  B«.  K-  B.  44s.     1  ^         ,    . 

Yti-M?-    iCom.Dig:.t,    >,„d.oKih..«I.d!fl«c«ft«oHiA,S  H.l>*- >»«•»»• ''""'■'f"' 

«f(bt|<wctk«tn«ftiikat.-'liMt>i<>n-  coi«»»»ii'Mft»»<i»owEMtori(""Vi'  sh«i«> 
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I 

\ 


f 


r^;  Saik.  i4f,  , «,  And  agreeably  hereto,  it  11  lai 
iVeblc  4,  V  "  .'r^^^  ^^^  couit  will  never  grant  i 
Far  1 1 8,  "  .  ment  before  juftices  ofgaoJ-del  I  vc 
f^Ji  Salk.i5p.  y^)  as  where  there  is  juft  reafon  tc 

Strange  c8i. .  ,-i  i  /•*',.  ... 

I-dRaym.J45i,  iow  may  be  unreafonably  prejudic 
(c)  1  Saik.  149.  or  where  there  is  fo  much  difficui 
</i5  y^'*'""  ^3;  below  defires  that  it  may  be  deter. 

I  Modern  41.    '  r      I  •         •'/-,,.. 

Lxi  Raym.93«,  ^''  ^^^^^  "®  ^^^''g  himfclf  gives  a  i 
(0  I  Saik.  151,   (ball  be  removed ;  or  where  the  (^ 

a  matter  not  properly  criminal. 

(/)iSid,54.      ■    Se^'  28,     It  Teems,  (/)  That  1 

•  at  the  prayer  of  the  defendant,  grai 

.     of  an  indidment  of  perjury,  or  for 

meanor}   for  fuch  crimes  defcrvc 

and  the  certiorari  might  delay,    ij 

, '  profecution  (3). 

(3)  Bot  the  court  franted  »e  on  the  «pplica?ion  of  the  aefendani 
•fHdavit  that  he  ba4  twice  paid  coda  lor  not  going  on  to  triaJ,  i 
1049.-— This,  however,  was  upon  th«  extracidioary  circumnan 
They  alfo  granted  it  at  the  inflance  of  the  defendant  on  affiia 
UQder.lheriflFof  Middlcfex,  and  atieoded  the  graad  jury  on  tindir 
the  defendant  appearing  to  be  a  man  of  good  rcj  utc,  and  the  pr< 
519.  Alfo  if  it  be  clearly  proved,  that  the  profecution  it  malicic 
convi£l ion  for  compounding  of  felony,  if  the  objeftions  in  arrefl 
>  Bar.  K.  B.  415.  Alfo  of  a  oufance  at  the  aflizcs,  where  it  is 
view,     a  Bar.  Kt  B»  2^4. 

k)  I  Saik.  I4S.       Se£f.  29.     Alfo  it  is  faid,  M  T\ 

It  was  done  ta      „ 'ii        .  ^  '  , .  .  r>^ ' 

thecafeof  Jainea  ^ill  never  grant  a  certiorari  for  a  co 
Duke  of  Ycrk.  a  default  at  ^iTions  ;  becaufe  by  the 
But  thi«  is  fin.     arc  to  be  removed  into  the  excheau 

guiar. Holt  Ml.    •      ,      »  'i     .  ,  ^• 

(i,)3jac.i.-  *s  to  be  awarded  upon  them.  Bu 
C.4.  f.  9.  cannot  proceed  upon  them,  and  il 

VideB.  I.e. ic.  to  come  thither,  left  ^ie  Itatute  (hoi 

/!^.* '  ,'.  ^  '  ^^^*  3°'     ■'^  ^^^^  from  the  yeai 

JjiJ'I'w^':  !» !^»  g°?<l  objcaion  ag.inft  die  gra 

the  iffuc.  's  joined  in  the  court  below,  and  a  vi 

Carthew  6.  it.(4).  ..  For  it  appears  by  that  (i)  1^ 

B!coronc"i;V   '^^f"  S""^^^  »«  ^"^^^  » ^^f"^*  that  the 

-  '  '  '  'prifed  of  the.  matter,  rema<ided  the  cs 
'(*)  I  Saik.  149.  Se^^,^i.  ,  icJeems/ifj  agreed,  1 
Ld  Raymond       bo  granted  to  remove  an  indidment  < 

6  Mo?eVn  ,'7^'    "»'^^  ^^'l  ^"""^^  ^P^^^^^'  <^a"fc»  ^^whei 

Carthew  6.         ful  what  judgment  il  proper  to  be  | 

Strange  6ift.       totfit'  fuch  reafon,  the  judge  who  tr 

b"?ow  749.        prevented  from  giving  judgment  in  i 

SM9d«ii3i9.-i%ed  but  that  be  is  beft  acquainted  wit 

7    '"  ;  •*'   «nd  conlcquently  beft  able,  to  judge  \ 

i/..  »' M.*^^"'  i^  proper  for  it. 

.'   «   '/i >.r  *iS/^,  32,  ,  But  it  hath  been  adjud 

(0  I  Sid.  29^/'. '^o'  t^c  removal  of  a  prcfentment  be 

aKcbjc8i,Sa,;inatter  which  is  inquirablc  and  pui^ 


oitlrvftillintW'gnMe4Mbte»bit  atdfvftti  vtmvietiaartBt 
if  ttftouMfce  g^uns^-fatfofe,  theoffen«8<««<)DUbe(ti^iinU^'' 
lUcf  bifih  toMfbe- ^mA  afur  coMvtdionv^ in  or<ter  tO' giv«' 
tbe  pinp,  the  tighi  of  wbolji  frceh^  i»  coaaeincd  in  it,  an  op*- 

Jn9.  53.  Thexonrthas  (i)  r^Med  •o'guM'z»m>a>-i<ta' 
lemorca  racogoilinteofixfipcarance  b«foTv>ju{Uctt  ofoyaritiA- 
tecuDery&c.  btcnfe  tfae-ctmrt  betow  ii  mofb proper  tojWsr'^- 
uponihe  wlittleciiownftdDcct  of  ihecafc;  wliicii>are'C<]uiia6))i' 
10  be  confidcreil,  whether  it  ought  to  be  tSticited  or  not.  1  ' 

SiS.  34,1  Therv  in  ■  rule  in  the  court  of  fcing'i  bench.  That 
nooiiln'  of  comniffianeiis sf  fewen  onghc  vo  be  fiJed  without 
nwice  giwen  fo  ihcpRtict  concerned.  Alfo  it  ii  evtty  {c} 
djf't  praffiM  of  that  tmm,  before  it  will  Tufief  the  return  t^  ■■ 
irrtimari  foi  the  rrmonl  of  the  onkrr  of^  fuch  commiffiooefs  ter 
be  filed,  to  hear  affidavits  concerning  the  fafls  whereon  they  are 
grounded!  (t}>a<l  if  the  nunet  Iball  fiill  appear  ^ubt/ul,  to  d*> 
toa  the  trial  of  feigned  iffue*,  ami  eitha  to  file  the  retatnt  or 
fupetfrde  the  ctnierari^  ind  grant  a  proutUndt,  aiiball  appear  t4 
be  oMift  rcatbnabic /or  iha  trial  of  fuch  ilTuctt  aadia  give  (d) 
ciUagiiiiAtbe  profecutor  tf  t!b%  tirtitrarit  if  it  appear  to  have 
been  gioundle^. 


WTHeT.Af. 

4lne..94,,9s, 
■  E<lw.t.4t. 

B.  Fonff.  ]. 

1  Ktttc  f  I,  f  U 

Comli>,HiU. 
Gnu- 


(OVUeiSilk. 
*  ll'tblf  I  IT. 


ft«.  31.     As  to  the  third  patticuUr,  viz.  What  reftraints  ,  i,i  Rijauiaa 
htrwbeo)  put  byflatuie  upon  the  anxmng^ttrtiirari. — It  !■  iti». 
ewaediry  ,  and  2  Ph.  and  Mary  13.  c  7.  "  That  no  wriw  of  \\  m^' •'♦• 
"  Mm(  tvfatf  or  orfiardrf,  fliall  be  graoied  toremove  any  pri«  '  '^' 

"  HXKtoaiof'anygaaliioEtoMWOve  anyretfognTxanccexccpc    ,    • 
"  ii>«faiDewritBbe'fignt<l'{«)with  ihsproperbandioftbe  chief  {.)V9harilc 
"jtifticcor  in  fab- Mence^  ofoMof'ihejuftJcesof  the  court  'i"' 
"  out  of  which  the, famowrU  fliall  b«awa*d«dor  madet  upon  •*«m«»m. 
II  l»inibii  bethat  mitech:  ufyfocb  wiiB,  not  being  figntd  aa 
"  ii  Rfotefiid,  to-fotfeitiforvfery  Ait^  writ  five  poundi."  - 

Sta.-T^i-  Alia  it  t»«naa<d  byj^and  6  Will,  and  Mary. 
It  "'  1^  That  in  ton.tioH^'  no  writ  of  ttrtitrari  whatfoeyei, 
^1  «  iwpfoliBeuMeoDlanyrpiftyiiidiaad.'ba  grawedouiof  the 
J  king  I  bench  to  femova  aqr  indiaawM  or  ptefc«tc»etit  fw>n  »■»•■«»• 
Jany^atral.qiuncT&aoast. before  thai,  Iwt  upon  motion  »f 
"  '^^^*""v*"'»'-«^:MortnBadolnDp«oo»uri."— But  itii "  [ 

piovtded,  f'.  That  in  ? aoKion  fuch  writ  owy  be  granted  by  any  ■  ■      '      •', 

j»fliQ«hofihe,tidcour«i.whofe  »aoie«  flwlt  be  indorfed  ibefe-  '  -j 

on,  ami  aUb  thentme  «£  the  ptrfui  at  whi^  inftanoe  it  B'    . 
{ranted.    '  -   ,      ,  ,  ,     ^    ■ 

'i&*a. 


"  no  fuch  pteftntmeni,  nor  any  indiamont  fliaU  be  icmovcd  by  ^^,'*^ 
an  ttprthi  b;  tht  7  Cw.  ].  f.  4*.  (  ij.  VUm  Strui*  M4* 
;*  etrtiirori 


I   I 


4TCi  OT'    P  R  ( 

••  cerihrsri  or  ethcfwife,  out  c 
"  diriment  or  prefentnacnt  be 
{'5^  It  Km  on  tEc  »<  upon  given  (5),  except  whe 
feVutttC"  '•  Pairing  the  faid  highways,  ca. 
travcrfe  and  '  **  qucftion.  —  And  by  fe<aion  8 
judgment.  c<  j^q  proceeding*  to  be  bad  01 

su«ge  III9.  -.  **  fl^a"  ^  qualhed  or  vacated  fc 
Tidc«Bacnaid    •*  certiorari^  or  any  other  writ 
K.  B.  %07.         u  as  therein  before  excepted),  it 

^<  at  Weftminfler." 

But  it  is  cnaftcd  by  5  and  6  \ 
•*  if  the  right  or  title  to  repair  fuc 
"  queftion  upon  fuggeftion  and 
•*  artiorari  may  be  granted  to  rem 

■  •♦  mcnt  into  the  king's  bench,  &Ci 
(ii>9cer3»  14  is  required  by  the  faid  ftatute  as  1 
i;ar.a.c.6.r.i6,  ,.£,^0^,1  of  indi£tments  from  feflic 

reader  to  the  forty-fixth  and  foil 
({)  See  B.  !•  been  adjudged,  That  if  the  U([iot 
c.  67,  f.  10.      .  ^horiiy  in  makine  orders  concern 

Strange  C44»  ,  ^  -^  P 

5a^cr  i%u  ^^Y  "®  removed  by  certiorari^  into  I 

Se£i.  38.  It  is  enafted  by  7  i 
made  for  the  recovery  of  fmai]  ti 
*•  That  no  proceedings  or  judgmei 

■  **  moved  or  fuperfeded  by  any  wri 
**  wbatfocver  unlefs  the  title  of 
"  queftion."     And  in  the  conftrui 

(f)Rc»v.  For*,  judged,  (^)That  if  the  party  infift 
?,",!' J^"*         the  iufticeof  peace,  which  is  any  1 

Hill.  ^  Geo,         .       J         •/L.i.jru       ^     c 

in  a  pariin  to  be  difcbarged  of  a  < 
order  may  be  removed  within  the  ii 

'ITH't  '  S^^'  39.  And  it  is  cnafted  by  i 
rsri  will  not  ceming the  excife(6),  ♦*  That  nowi 
))e  10  remove  u  cxecution  Or  Other  proceedings, 
:orim:°;„'!:f  «  P""  in  purf«ance  of  th.t  Hatu 
excife  for  double  *^  Other  proceedings,  (hail  and  ma) 
duiiet  on  beer,     ca.  yiff\t^  qt  allowance  ibereof  notw 

".H"f.«.'B*t  is  generally  enaded  by  other  ftatu, 
it  Will  lie  un^er    for  which  I  fli all  'refer  rhe  reader  to 

•  J I  Ge0.  I ,  f .  30.     ,  .         .  ,  ■  . 

/.  16.  for  harbouring  tea  and  fpirits,  either  c.y  joftlces  of  peace  ( 
on  any  objection  to  the  merits.  PonglaJ  549.  5^$,«ndthecafe»t^ 
the  Aatuies  ^hich'^\iowjQi.t$kt  aw tyXhtcert'iGnri,  nit  ihtiaAc} 

Sedf,  40.     As  to  the  fourth  poii 
(,  (^)  I  Salk.  150.  ^gfii^rari  i«  to  be  fign^  l  'It  i$  faid, 

{  '^^'     .^    taken  out  in  vacation,  and  tcfted  oi  1 

I  for  it  muft  be  figned  by  feme  judge  < 

fort  the  eflbln-day  of  tiie  fubfequeni 
^u)ar;  and  the^^rt  upon  motion  wi 
k\  is  Caidi  that  there  is  no  need  for  ar 


1 
I 


Oi.«.  OF     FJtO  C-E  S5. 

ar/imm  idvHcbM'  ooljr  Ia£ieh  caftt  wbwcia  4t  it  nqwiej  bf 


♦•« 


■  S<fl.,HV 


WlK'bfc,,. 

As  lo  th,e  fifth  point,  w/a;.  Tp  whon»:thc  writ  of  a."'.c.  el   ' 


wiw-vi  is  tobcdirefled.   It  feems.  That  ROtwithflanding  fa)  tiob.     .^,. 
leeuiwlyVit  ought  (o  be  direfled  to  the  judge  of  the  inferior  WP^'-'-'u. 
owtt,  yet  io  fome  safei  it  niaji  be  direftid  to  tht;  proper  (i^  .TtnV.'iii 
«ifficet  ItoojWD  lo  have  the  cuftody  of  the  rccQf d  ft?  be.  removed,  R.»ii  t  lo. 
and  in  fbine  other  ufes  to  (cj  ottieri  as  fli^tl  be  ipafl  se^ce^blA  (fT Su the uiii 
to  the  utuai  courfe  of  approved  precedents,  which  {J}  ieeou  to  Mk^,'p,rt*of 
hettje^bcfl  guide  wbereby  to  ju^gc  of  ihii  mutei.     And  ic-  ibi.  faaim. 
wdiagly  it  fecqis.  That  for  an  Jndiameni  or  confeflion  of  ao  WpjwiSj, 
>PWOver,before.a.cpro,net»  it  Diall  be  direfled  to  »he  cofoner  jtiftiu/te'** 
atone,  f/J  ind  fpc  ap  wptal.  bpth  (/"J  to  the  (heriff  «nd  coro-  WRei-jliii.  7*6, 
"f'i  aijd  fpr   3D  indiflmenj  in  the  Cinque-pons,  (o  the  (g)  (^'*'J/'*'' 
•OVocand  jurats^   and  for  an  indidment  at  an  aSize  in  a.  e.  C". IjV"" 
=»wty  paiat^i^,  ta  itip  chancellor  of  fuch  (,hj  Qounty  who  fh^Il  ajj.  1*4.  ' 
ind  f(Hf  i[  (Q  the  juftices  of  alEze.  f*'  •  '^^  »»i. 

-  '3  "''■'«  '79. 

.f^'43-       Xf  the  perfon  who  otight  to  certify  a  record,  as  a  C'JsKrtrerje^ 
Jjmrtof  peaoc,  {"i)  &«.  who  hath  Ukin  a  recognizance,  &c.  or  a  p";  *•  J-  S- 
(*H«<'|e(if  Mi/tpritti,  «ho  hath  taken  a  verfia,  or  a  (/)  coroner,  ilV-*^* 
MBhiiht»k«n  «n  inqudi,  fcc.  happen  to  die,  having  fiich  a  Stf«it47J. 
««>Bli*.bi»  diRodjr,  it  feems,  That  «  wmVtffi  may  be  direft-  e'i','*"*!' 
«  "xhitefce^eiMr  or  admin  I  Orator  to  ewiiff  it.     (m)  Alfo  it  »iBft  Vi 
MA  been    adJodpNl^  That  it  may  be  dinacd  lo  a  jaftice  of  »R-  Ab^Tei,) 
?ffiM«8«;r«i^,MCord  ef  jiffiae  nken  before  his  compairion  jOB.cmio.,. 


ttf-43'-   ■AIhdw.r>WiedQM«,I«iD»hleta>fii>d.of<«F/Mrwr«  m,ii„  i.j  . 
to  theKiiiow.1  eaherof  (n) .indiaMeeu,  er  (»)  t«cogiHKMKe»  7».  77.         ' 
"•"'*'°»»'*reJiBcaed.e«i)er,t«thojuftigMO#  pe»eeforthe  r*""*';-. 
ooBtty  iea«,aHy,  «  to  &»  rf  ifatm  in  pirtiodar  by  iiaae,  ''^  «'«■""«• 
ioia^tf  f^n^^fntmltrwrnti  indMCording  to  (p>  Lanttard,  f.n.».«i. 
*^»*'*»«»'-^Ueia«d.to,him,i,yet  it  i«  aiua- hi  granted  in  <Wi-'»b.B,4. 
thc{f)ij^ta.l^,^fc^Hon.7»  XhMAftera-recDennanfeforihv  /'-j',h  7  i. 
P'"\™«*»«ioK»»'*'«««*r.f*«/»-'we,  K.fl»»ft.be  certified  by 
""^""^••"^ly*  if'^«nMrjr'  bedB«fl«kgeneMi^;io.  the 
j""'^"""****.  ooun^^r  ««y  .cna  of  themi  ifcewy  heiaa  well  nm 
""     I?  ?"*  *^*  ''""'  ■'  V  •''«  '"A"'  ntubrum.     And  I  que. 
flm.*a.«U«af   w,.jwn  .bewcjl  (r)  turned  ty  bin,,  unkfs  he  do  . ,  „..  ,„. 
«a.a)tift«<s  •!,«*», naming bimfelf&ch?  But  if  there  we  ^'' "**•   " 
fofisiHt  »«»c««i,n«»  to  warE»ft  ibe  direaiAg  the  «rti«-«-(  to 
^■ao-^f^Jf*  m-Muifvm-,  th^rf:  ean.bano  (iwht  btitth«  a  tetwa 
^  b»  w  .fiacfc,»illbt8oo(U 

Jltl.        ..1      ..     .       ,.,.,-.; 

S«a.JW.  ../[», totU^Whipttai.  wa.  Where  a  fw:»Bj  ^1, 


1 


I   • 


i 


I 


■1 


(^)DaltoAc.r34., 
Lamb,  B.  4, 
e,  7.  •  ' 

S  Edw.4.  18. 
B.  Record  17* 
64.     " 

8  H.  4.  4.  5« 
Crom.  132, 133* 
(*)  Dyer  163. 
2  Ihft.  414*    •    • 
See  Mai ch  iifti 
113. 

r^^  I  Oyer  163, 
Raftal  439, 
S  H.  4.  4. 
(49r)SEdw.4.iS« 
Lamb.  B.  4, 
«.  7.  f.  fl-r. 
Cromp.  133. 
(#)  Dalt.  c.  I34» 
SH.4.  4,  5, 
B,  Gar.  a*  At'> 
ttttnty  9« 
B.  Record  i7« 

«4. 

I^yei  x63«  Raft. 


A  'feme  covert  11 
fi«t  witbiQ  tKia 
l^atute  to  find 
fyretiei. 
•  Hale  113. 


Sedv]deT3Geo« 

£.  c.  78  and  84. 
^*  >•  P<  4'5« 
419. 

^/;  jKeble  2t$. 

Vide  inf.  f.  61, 
(g)Vidt  I  Kcble 

33- 

^  Modern  %t^6, 

s  Salkeld  564. 

FaircDcy  40« 


OF:    .PR  < 

cj^ti^rdri:  It  fceois  agwcd,  That 
judge  of  record,  having  taken  J 
recorded  a  riot,  or  done  any  < 
his  jarifdi^ioni  bav<e  ftiil  conti 
&c«  without  iny  interruption,  t 
receive  fi»ch  rec<$rd  fironn  his  ha 
r^ru  '  Alfo  it  bitm^to  be  (^)  a 
both' the  jtifljcea  of  afTize^  the  c 
any  artiorari^  bring  ki  the  recoi 
But  that  tbe,(r)  txecutors  or  a 
no -cafe -bring  in  a  recoid  with 
do  itir  Alio  it  feems  to  be  (i^) 
ia  executed  as  by  acquittal,  &Ci 
court .  without  a  writ.  -  And  ii 
opinion  that  neither  a.  juflice  w 
ttme^'  or  one  who  has  been  01 
wards  reftored^  caa  certify  an] 
tmaru  • ' 

43S,  *    Bt«ok  th.  cerii9faAi}\.  9. 

'  Seif.  45.  As  to'  iih€  feventh 
by  a  defendant  before  the  allowa 
by  21  Jac.  I*  r/8.  f.7,  8.  "  1 
•^  removal  of  any  iAdiSment  of 
**  and  battery,  at  «y  quarter- ft 
^<  ihall  be  delivered  at  fome  qu 
•«  court  I  and  thit  the  party  im 
*<  thereof,  become  bound  to 
"  ficient  fureties  as  tbe jullices  < 
<<'  fkA\  ^birik  fit^  witb'^nditii 
^'  wkxYAn  otie  oaoiMi  alfter  com 
^damages  an  i\Ut  fliid  Jtiftices  < 
<<  fQt>h  indianieliti^  ihall  be  foi 
<^  pnceyflirifaireftHfaMow;  t 
«<- lawful  fot>the'fiif4jtrfi;ice  to 
^f^  ments I  anjr  ftidi'^rHs  of  cef 
Se£i.  46.  And  the  like  rei 
W  requiiied»bf  13  lc^4  Car,  2. 
ways,  M  ^  removal  of  evei 

tU^5e«  S       yr*'     '  '      • 

J  'Sifl.  47.-  It  is  obferveable, 
extend  tp  aU  indidioients  at  fef]] 
particulair  one«<  therein  mentis 
a-great -meafurt  (^)  fuppUcd  by 
bench,  which  :upon  thejrecnova 
or  Middlefex,  lequired  a  reco 
cawy  doWB>the  record  to  tria 
artiorari  was  returftablei-  -oc  xX 


Cfcljl. 


0P     PROCESS. 


xJ^'  ♦^^  A"^  "giWably  IwTrto,  it  w  ema^d-  bv  5  Md-fi 
^»w-  *«»  MiTTief'irj  Aid  8i>nd  9lWl)h  3.  c.  ^:"TJiat 
«  ^ **  (Krtiw iodfaeA ar  a'gena'tl flr qUner-tcffioin  of  ttu 

^  ">»H  fin*  two  fuflSrfetit  mtttMatrtdn,'  Wha<Awllcnte>r  inw^a 
u  rt^^'^ncelnAefu^ol  «ol.  befMeiem  ei<  morc  }*««« 
•«  J!r!r^*«**'~*=  e«""f  «  M^ce.  (»!■  W  bICi  tafeM-oiwt 
•«  fliJf  ■'"'"S"  "'  the  king's  bench,  in  which  C»fc  fMCh>dg» 
•^  w«/v'!I  rtientioh  of' it  under  hh  hand,  on  the  tack  of  the 
«  S      «  '^''^''''*^"**'**'*''*'''*^'*'*  eon*iiti(y«;    ac'th© 

«  Sifll    P*^*"**  '*^  "Tu*  tbx  Ailt<  be  jokiHl  <i^--Aie  AMtiv^ 


I'Urilillbiiaa 

qulilcr  It  Ainu 

ta  UdiavcDK 
(or  t*'i<"1  SMii 
■t  Hicki'i  hill, 

thcjgflkaujiii'. 


^  <w/g«r-J^5^*'^=  "  "  ^^  *"'^*'  ^''^  "=*'  tcf""  »ft"  wherein  fuclj  i 
"  if*fieco  MaiJlt»cgranW.<i„Q.raut)eJHti^alt?r  the faid  term.  ' 
"  ft' lh^Z-*^^  V'!' ''"'*'' ''^^'^^  M.HPt.^pptjint  any  other  tioip  ; 
"  «dbrt^  ***^'**"^'"''  'f  »'Jyotlwr.tiwe4hall,bB.apppintr  ( 
"  notiWof  — ^'^*'.'*'"*  '^  ^^^^  *"''*^  '''^'''  "^  "•  8'*«  iliJ*  ' 
"  ud-  (,5  ^^''  *"*'  *°  'he  pTDfecutor,  or  hi»  derk»  in  court,  ^ 
"  tiHiwJ-i  ^i?*',/'''*  "'*  P*f'y  "  parties  profeeuting  Vh  ( 
"  k'*R'i  b  ""  appear  ffom  day  to  diy  in  the  faid  court  of  S 

"  «wpi  i^^*^  pnd  not  djepart  until  he  or  they  ftiaU  be  did 
«  ri/fm'f  ^*' J*  '**  *■'*'  P*""  1  And  fuch  fecogniaancea,  ttr- 
"  «<1  ibe ''■(J^'"'  '>K'>*iwnts,-OiallbB  filed  ia  (h«  king's  bench, 
«  ifriuK(|)^*^*''>^of  the  piolecuior  (IF  he  be  the  party  grieve^  or 
•'iiKHQrn>i^^''ft™*P"^''**®P'wr.  endorfcdoo'ihabaelcofihk 
"'bdflBthZ^''  arid-if  the  perfon  fwoieautjng,  Ajcb  ttriw#r»\ 
"ptotuts  ^^  d«fcnd«m,  ft«H  aot»  before  a|tpwenoe  iborioft 
'<  ticeiof  ^^'^  ftianuwpWM,  »  ^  foi*4  M  afopffaid,^  the  jufV 


And   it  ii  fertFwr 


naSed  bythei  ftW  ftaWte  df 
That'-if'^Re  J««nAih(~(inifi 


•'  fcCUti[»fr  •"  —  jt   •..   II,     ••    1  nat   -II   ine  ucraneinc    pro*. 

"(hall'»T*-     '*"^''    ctriiarari,    be  conviaed,    the  fcing'f   brtWH 

*<  n.ctv^/'*"  rtdfcnaWe  ceft,  to  «he'pn>frc»to»4  if  t»«  be  iha 

••  rirofem*'**'"^  "'  IHjuptd,    or  be  a    civil  oftcet  who  ftffl 

»  LsrtT  *fc^    "^  "^^'*'"'*  o*  aitf  faa?  ifcae^eotTCemed  hiWi'  ■«     '  -^  ■  .  ■    -. 

uZZ^        profenjre'oc'pHefcnt.^ffl^whfcHcolh^fliaHb^tJkta  {^iwi"'''!* 

w^fc™^""***^"""**' *'*'"'*  «*'*  =  '•"*'  thefroftctti        '"'  **' 

«  ^  aI     '"" ''*^^'"'' *^  ^t*  ««*»'  Asll  «itWn't*.i  da*«  MViift*^"- 

mewoa  o<tbi  hWe-attrtHchmtnt  granlcd  agaioft  ihe  dw.  ««i""'  P"'**' 
*'  fendant 


• 


I 


; 


C! 


i 


1 


11 


I 


1 1 

-!     I 


l'4 


a     •    -^  *  ' 


%      • 


or   PR 

<*  reoogniaaMe  fliall'Mt4>e  i 
^  AaU  be  ptid.*' 

fff^.  50.  And  the  like  in  efi 
i#3  Jr  6  WiR.4t  Mdry,  c.  IT. 

Cbefter,  LflKicaAe^)  aMi>Duch» 


•  * 


'.ii 


,  I'* 


• « >. 


•l! 


••I 


•it 


4/. 


»i  I.  5q8,  903, 
1  Sid.  70. 


246. 

/'c;  &  Saik  $64. 

Far«  iQ.  isu 
W  Raym,  7^64* 
Sa^.  6oOk  6599 


(J)  Mtick  47> 


^  ic<e  6  Ed.  4.  ^, 
Mar«^  111, 


Wthfliindiiig>  ^kt/getfikraKif  id 
given  I  yen  jkef  ivilL  Imtta' cdr 
i^^AfrSktr^riy'  it  they  eiake  fw> 
lOMft  be  obeyed  iiolcfe  fpod  '€4i 
find  tl^e  prppcr  way  of  ftewing- 

SiJl.'  ?»•  Secondly,  Thit  i 
port  of  thefe  ftafotcs:  Tbit  the; 
tared  by  perfons  indfefe* ;  fton 
which  are  procared  by  the  proft 
as  they  were  at  ^h)  coirimon  Ia\ 

.-  Sf^^  53.     Tbifdiy,  That  ( 
afBrmative,  as  tp  the  taking 
JHvay  the  pow^r  which  (be  .ju 
by  the  cooianon  law  of  taking 
jog  arjUrar^Si  from  whence 
jufiica,.  graoiiog  a  ar^rari,  I 
ixom  that  prefcribed  by  the  zGt 
tion,  &c«  fuch  recognizance 
would  have  bad,  if  thefe  ftatut< 
iaid)  Tbat.tb^  tnikwi^  \i  | 
j)ot  ii^.fuch  cafe  tie  9^  ff^tfrftdss^ 
w^uld  have.beei^  ^ifh? cpmiac 
be  exprefsj  That  the  feiBons  n 
artiorari  procured  by  a  defend; 
ia  not  given  as  is,expxefsly  pre 

Swif.  54.  Ftmrtbly;  That  i 
tics,  appear  to  be  worth  2x>/. 
them, 

Sia.  55.  Fifthlyv  That  tf  d 
indhSment,  and  ft)me  of  tbec 
the  indidVment  oiigHt  to  be  ren 
lies,  (becaufe  they' (ball  tiot  be 
olhsrs.)  And,  as  (/}  (bmc  i&; 
others  alfo^ 


«O.Ft  BltQC  ES8. 


fcquent  to  the  certs9raru  t   ^ 

f^^^S'ir^  rSw^ptfelj^  T^hitt  Che  profeoitoc^  \^  acQQpfii«  the 

'«^  on  (he  defendant,  becaufe  h^;bM  ariigjl^ta  fiich  iooftaiif  Use 
«*pfcfi  words  of  the  ftatucrs  ;  and  therefore  the  defendant  can 
Wfixi  no  iiMitaJIgexiir^  fxt^JL  having  paid  .thom  ;-f-But.ui  other 
caies,  after  a  prolecucor  has  accepted  cofts(7)fcqiiiia.dcfcndant, 
^^?"«t  by  the  rules  of  the  court,  aggravate  his  fine;  be- 
«*^fttfcchTCjito,v*4iiiigJiiio  rJgbrtadert^^^  take 

*^  ^«'^t '  he muft  t;ikeJlacm  by  way  of  fatisfoajon  of  the 
^ng;  affceiv  wl^'ch  it  i^  unrcafonable  in  him  t6  harafs  thede- 

in  //?*I*V  "^^^^^^^  ^  **^^  ^  ^^  *  comiiioii  prpfiice}  though 
\f^      ^^^*^  ilcports  thcr^  feems  to  be  a  note  to  the  con- 


4^ 

W  I  Salk.  55. 
ft  Ld  Rayin.  Se« 
Rev.  r.  Wal- 
l«ce,  Mich.  14 
Geo.  3* 

Sayer*s  Law  of 
Cofts  s68. 
ft  Ld  Rayin.S54« 
Strange  1 1 65. 
10  Modern  I93t 


■tijj 


(4>ifilfc.5p 


i»fci^  liSLl-i!^  ^**    *^*  *^  refpeCUng  the  nyneBt  of  eoftt  Joet  not  extend  to  a  proreeutor,  even 


»JWd 


%yi  lb*  magfdMtfc     to  iMOiOtt^  oWetfl  b&  W  iitbtt  a  tMI  officer,  or  o 


the  '\t^  i!f^^  "^51^  ^  ■  *^'«*  *»»^    j-5  B'«|r»  1441,     And  it  Vlaunateri^U  yfkmt^  the'  namo  be  on 


part* 


(/6i%,rr^'^*^-*""^-^^  ^**' 


aAa 


•AqaeoC  pf  i^tj^  Moyided  it  be  proved  by  affidaTit  that  the^ofecutor  is  in  fa^ 

elvit  dflfcer.     t^Bdrr.  54,  55,     And  ir'tbe  profteut^liM  received  a  third  par« 

-mfi^ka  ilft  bii>c»Ariitaaec  the  MtOMiftaaMytJit.  cowfwiH  oHer  what  he  hai  re. 


Wired  to  be    ,, 

^^'^  dlfchante  Vi?  ^^^*^  '^  •«ouot  df  .U^nyfatiof^  .  d-Baw.  ^lai.  ^ot  ihf  .payment  of  a  fine 
■^on  taaattan  **»«  defcndani'i  recognizance  for  the  cofta.  Rex  ?,  Oftourn,  S.  Law  Coftt  167.— 
^he;  were  dot  oil  «r**-^^  become  a  VHWd  debt  and  thi  perioiiial  rtpr«rcmativei  of  the  peribn  to  ^hon 
«^«r«i,np-^e^„^^r^»«)c«ed  to  ftcover  ri»eni._  Reft  v.  CbiV^btrlayne^  WU  »6  O<o.  3 — Bur  where 
•^»  tbeie  aieiio^?^?'****  tal^^ft.  <»  reafiovtj^^  fummary  proceediogif  as  for  in  (lance  under  the  lottery 
«w«»iiitl  piofftdii^^^*  *"^  **^  ctnart  liave  no  power  to'  taa  by  virtue  df  the  ftatotea  which  relate  t» 


Jui 


'*^*tai«i«» 


Rox  /?•  Jem W tow,  M&h*  ttf  0«o,  Sb«*No»  wUl  they  order  the  recognisance 
^t«od,aa  a  (ecunit^  of  thffCQfla  of  ttp  ptpltfolorj  if  Oifh  reoognizance  be  as  at 
'"^t  upon  «^«  ftatttfc^     1  Burr.  tl.     Strange  I |6c.     But  if  tbe   defendant  forfeit 
r  th£  ttatute,  Ai^i,  i«eogn»M'n€i  fliall  ftaiid  aft  a  feratity  to  the  profecutor  for  his 
JJ»i«e/wau^,g^-^Widcf»odftolVii«^l^|„g.iMit^f»al^ff»«Ht  to  the  conldition,  notwithdanding  he 
^M4tfj.         ^"^^tedj^aad  the  pi^iie^l^  ^  uiNe^  hin  in  execution  ^  for  the  amount  of  them. 


tioBof^ife  '•^ighthly^  (c)  Thit  nbtwithftahdirtg  the  dondi-  W  iSaifc.  370, 

antflianpfocTT^^'""^*"?'  ^""^^  ^  be  exprefs.  That  the  defend-  slVngen.c. 
be ferfeit&    »^  ^^  *  ^'^**'  ^^  ^^«  nc^^  affiles,  &c.  yet  it  fhall  not 
*^ofdhie  to  t^^^^^*^  *®  Ptofeeutor  of  the  indiflment  give  Hiles 

&^.  w     >w^  *  courfe  oc  the  court. 

fcitdkitiie  '^^  inihly,  That  after  fuch(/0  recognizahce  is  for-  ^/ij^'^^^^^^ 

?mi&  prpcuring  a  trial  a^rding  to  the  wlcVeoT;. 

qua(h*thcincJi,jc^^^   ^^^^^  ^^^  court  will  nothc^r  any  motion  to  SedvideRtt  v. 

^^^tncnt^  or  cgrtsorars.  .  Gale,  1  Geo.  3. 

is  erui^iecl  by  16  Geo-  3*  q.  30.  ft<5.  19.  againtt  N*»  ctnhrari  liei 

-  2^Xiy  ^x^z^^^^^^'^'^.^riwari  (haU  be  allowed  to  remove  J^e  4*'^''** 

**bccJmnV^  ^*^t^S.on^bat  ad^  unlefs  the  party  convi6^  fliall  Cowper24. 

^^V^nd^  to  the  pei^fon  profccutiqg,  with  fufficicnt  (Thc3&4Wlii. 

i^G^  ^  ,  ,-^  •^^>»«w«^«i'>rt.%«*enfbreftabytKeeOfiO,i.  c,25.    Bat  both  afli  aae  repealed  by 
«VWsV^*)f^    feik,ft7.      Vide  a  Burn,  ft7».)    ^  . 

fl  fureclesy 


iiSjl.  60.      I^ 


i   » 


'I 


I. 


4rf 


t  J 


3  Burr.  1710* 


How  the  eitiie* 
wart  fhalt  iffoe 


OF    PROC 

^  rureties,  tn  one  koodfcd  pounds 

«  nuigest  within  thirty  days  after  fu 

••  or  a  proGedcndo  granted— and  ft 

^  tbe  juftice  kefiM  wtom  the  oiFen< 

j>H!  {modrfbr^eadi  oftacc;  to  prol 

>«f  t«fiea:$::jttHl:40  .jp^thc! forfeiture 

•  -^  day*,  fcc^^q  a«t6f.fea»  23,  ^*  1 

'  *«f>.t0g  its  days4|Otio0  to  the  profecul 

-  ***  ippeal0to^the:({oarOerfeflioDS»ai 

.     5/^.  frf •     And  the  like  in  cfFcd 

&  Mary,  c.  23.  ;uid  5  Anna,  fcff 

vldions  00  thofc  ads  of  offences  cc 

t  And  whereas  in  many  cafes 
peace  by  law  are  impowered  to  j 
temoTc  jo<»p-       Qiicrs  i  jiud  di vcfj  writs  of  certior 
«^.t.wd(adtr,,  ^^^^  ^^^  judgements  or  orders 

king's  bench  at  Wcftminfter,  in 
and  weary  out  the  parties  concerns 
."-  by 'great  delays  artd  cxpetices. 
5  Geo.  1.  c,  xgi  feft.  a.  ••  Tha 
;  /  V  to  remove  auijf  fiich  Judgment 
*«  parties  profecuting  focb  certm 

,  <•  of  (hall  'fentcr  intd  a  rccogni 
*'  before  one  or  more  juftices  < 
♦»  place,  or  bcforo  the  juftices  \ 
*«  or  general  feffions,  where  fuc 
.  M  been  gWaa  gir,  noade,  or  bi 
«*  juftices-  of  ^e  faid  court  of  \ 

. .  "  poundf ,  with  coDdition  to  \ 

.  **  owocofta  aod-chargea  witl 
•*  iffsaed  delay,,  iwd  to  pay  1 

..  *»  vour,  and  for  whafc  bcncfi 

**  ^Yco  ipr.  made,  ipithin.on 

«f  judgefnct^  fl^U  b«  confirme 

(«)  Cftftt  afft  oat  „  ^^  1^  j^^gj  according  to  tti 

^,be  paid  where   ^^   .^j^^^^^^,  ^,  ^^J^^S  (hall  1 

«  or  parties  profecuting  fuc\i 
**  recognizance,  or  Ih^U  ho 
'*«  It  fhall  and  may  Ve  lawful 
«  make  fuch  further  order  o 
'*  or  parties  for  whom  fucb 
V  manner  as  if  no  certiorari 

.  t  And  it, is  further  cpa£\€ 
««  ibaU  be  ^rtified  <o  the  k 
♦*  artUrari^  and  order  or  j 
•*  the  faid  order  or  ^udg^ei 
••  court,  the  perfons  inti tlci 
*•  of,  within  ten  days  aft'j 


any  material  part 
of  an  ord^r  U 
quaOtcd^  SiiaofC 
.XI9S. 


IPlo'jv  rc«ogni*  - 
sanccft  ihail  be 
cerified,  »i)d 
c<^fti  recovered. 


Ch.27.  ro  F  :  P  R  o  C  ESS.  ;4i7 

^  fejis^bo  ought  to  pay  the  faid  cofts,  upon  oath  macfc  of 

*•  2!^*"^  ^«^^  ckmand  and  rcfur^l,  iba!l  have  an  attachment 

•^   wcontempt,  and  the  recognizance  (ball  not  be  tlilchar^ed 

timii  ibe  coils  fbaii  be  paid,  and  the  order  io  confirmed  coin- 

-  piled  Hfitb  and  obeyed." 

•  ^^^  ^"^   ^^r  »^«  better  preventing  vexatious  delays  and  ex- 

JTm^^'f^^^^^'^"^^  ^y  ^^^  ^"*"S  ^orth  wrrits  of  cgrtiorari  for  the  F''^' «'^«^  pro- 

inac^^r  ^^^"'*^^'^"''  judgments,  orders,  mnd  other  prcceed-  ^^^^*f^^^^- 

;-g^    before    juflices    of^he   pence.     It  «    further  ena'aed  by  IZl^^.u 

*«  b^       ^'^^'  '^*    ^^^'  5-    **That  no  writ  of  dirthrari  ihail  (-')  Thrie  woHt 

^egrantrcJ,    ifTued  forth,    or  allowed  to  remote  any  convic-  f »';=  ^,' '^^  •  j*^ 

^'on   judgment,    order,    or  other  proceeding  had  or  made  by  [l^jf^^^^^^ ^^^ 


not 


CI 

<( 

C( 

«c 
cc 


or  bc/orc  any  judice  qr  juftices  of  the  peace  of  any  countV,    '  ^''''""  ^ 


^5' 


^en.',^'"'^''^^'    town  corporate,  or  liberty,  or  ilie  refpectivc  ^iJetnorT 

general  or  quarter   icffions  thereof,   unlcfs  fuch  ..r;.W  be  C%"rc'on 

/•     .  ^^  <>«"  applied  for  wiLhin  fix  calendar  months  next  afur  »«'"o%jDg  Jum. 

^ioXTf'"''''^^^^^^         "^'^^>  ^^  ^^^^^  proceedings  ihall  T^.^r. 

oath  th        ^''   "^         *^^*     *"^  ""^*^^^   ^^  ^^  ^^^>  proved  upon  B..^th- court 

or  h  J       -  ^^  ^*^*^  J^*^^/  ^^  parties  fuing  forth  the  Qmc.  hath  ^'^'  ^^'  ''^  ^^^« 

<^n-uftrc^**'^"  ^*  ^^^'^  notice  thereof  in  writing  to  the  julticc  P^;^,^*PP^>'"6 


^'^  juftic      "v^uLcmereoi  la  writing  to  tnc  julticc 

"  i>cforc  wK*    ^'  *^  '^^  °^  ^^^"^  ('^  ^^  "'^"y  ^^'^'^  ^^)'  ^>  *"^ 
►cced;!!        "H  ^"^^   coaviction,  judgment,    order   or    other 


cc 

C4 


tj  fnfcr  imo  a 
reccgnirance  to 


proceed'  *   ^•^   »-^»**fici 

J*^^i'ceo7f  */?'^^^  ^    *^^^  or  made,  to  the  end  that  fuch  wi,houc  which 

"  caufc//)  -'^**^'c^*^  o*"  t"e   parties  theiein  conccrneJ  n,ay  Hiew  tbe  court  ts  not 

"  ^^amjn/V  '  ^  ^«  ^^"^  '^ey  fhall  fo  think  fit,  agaiuft  ihe  '.nuing  or  ""'^^"  f"'  '^ 

"g   A%tCrbf<r/4^r<8ry.*»  grant  tfcT^  Ly 

:        •      ■,  -.  '  ■         •  -■  Vi'tne  oflh-ail', 

C  ft    ^  ^    .      .  .  .,       ^  Rpxv.  Jenkinfon,  Mich. lo  Geo.  3. 

^^  ^  Aper/eJe,^^^  ^^  ^^^  eighth  point,  vt%.  How  far  a  certiorari 

fubfequent  r>-^  ^^"^" '^  "^'^^ed  by  fuch  court,  '«  makes  all  Its  VeUc/torfs'z. 

^^Toneous,  *^^^cccdings   on    the  record,  that  is  removed  by  ft,  ^^rcty  %7. 

(^rtiorarijc^jy^^^^  ^^  ^^^^   to  be  generally  [J)  agreed.  That  a  i'^Kibf.'' ot?'^' 

f^undatth^    ^tie  removal   of  an  indictment  of  forcible  entry  MoJr  iy]T' 

j^fticc  of  p^^^^^"^  ^  the  peace,   being  delivered  to  any  one  "  ^*^*^^^  «5». 


of  thf*    f^^^     jj,^^^  before   the  Oatute  of  n   t*,  *'■ 


"  every  fucj^    ^^  tnorc  at  large  fedt.  45.  vi^hich  requires,  "That  C*;*^' Eli,.  9,5. 

•*  in  opcn^^^'^^^^^^^^^^^^l  be  delivered  at  (bmetjuarter-reifions  ^^'*'  ^77. 

Vrfedciht^^^''^'^.^^^.   (Hy  fuch  delivery  without  more)   fo  f ar  D^'o^'c.^;,^^^^ 
CCedinat  tk_      '^3t>WCrot  the  fefr,ftn«.   that  ali  ha   fubfeouenf  ,.r^_  *^' 


feedings  tli^^^l^^^'^  ^^  ^^t  fefTions,  that  all  h§  fubfequent  pro- 
file fame  in  ^^  ^^^^»  ^"^  ^vcn  an  execution  of  »*  prior  award 'on 
^0  be  general  T|^^^^^»  ^^'^uld  have  been  errorreous.  And  it  (bertis 
fuch  f«^i«r<%^v-  ^   (^y  *greed  that  any  one  fuch  juflice  to  whom 

' "  (hould  b«  delivered,  weight  and  ought  thereupon 

^  have  twtrdcd  9l  fupirfgdeas  to  the  Hierif}"  i„  order 
rd  the  execution  of  any  prior  awaxd  of  fuch  court 
ac^iDent* 

^;_i*  icema  to  be  the  better  Y/>  opinion,  That  i  /^  c  t\u  n,, 
iucb  ^.arttorari^  bein^  ddivead  tu  the  Oierif^  916 

k.    #»  "  L,  r M/or  67'». 

2  Hiic  215, 


imtnediate\v 
^0  have  ft<i|^ 

jttpfT/edfaj 


»  *   .* 


before 


4x9 


I   < 


(a)  Djr«r  ^«     • 
Yelvertoo  4. 
i:.  EJis.~597* 

^  R.  Abr.  491. 
3  Keble  i6|« 

(^)  Seethfrbnoki 


OF     PR 

before  he  hath  begun  to  put  a  ; 
hi»  fubff quetit  execution  of  it 
nifterial  t&j  and  not  a  judicial 
not  delivered  to  the  (heriiF  till 
fuch.award,  it  {a),  fcems,  Th 
riled  to  go  through  with  it  by 

ntxs  .bote  Xx^  ^fic  ^^^^  manner  as  he  may  in  i 

and  Moor  54V.     hut  I  (b)  queftion.  Whether  \ 

I  Saik.  X47,  ,    fupirfidiSi  a£)aall^  delivered  t( 

'^    ditioni  txponasf 

.         Si£f.  64.   'It  fcems  to  be  il 

iiorariy  being  once  delivered, 

on  the  record  that  ought  to  b 

by  foree  of  ihefe  words,  cor^ 

MiiUy  whether  fach  proceed ii 

and  notmthftanding  the  part) 

any  other  fuit  to  have  the  rec 

the  artiorari  to  be  delivered. 

a  ke'b.  54! '107.  hath  a  ftronger  force  than  a  vi 

Vtj  ^     «•     <^f  noeffefl,  if  the  party  wh 

record  certtned  in  a  reafon 

holden  in  fomc  {e)  books,  1 

is  of  itfeJf  tL'  Juperftdeas  to  tl^ 

tiorari  be  ever  delivered  or  rn 

pearance  in  the  cotirt  above, 

)  C.  J**  a|«*     ^;||  avoid  (f)  an  outlawry  pr 

10,  iu  feaeas  i¥cre  not  dehvered  to  i 

C.  EJiz.  15a.       but  the  contrary  hereto,  in 

agreeable  to  the  general  tena 
the  thing.  And  it  hath  bee 
for  the  removal  of  an  indi<Slr 
delivered,  beforetbe  jury  b< 

(ibt  rs«lkTj44-    '•^^^    "^''y   Proceed.      Alfo 
^SO'  artiorari  is  of  no  effc(5^,  un 

Ji)SuJt41t'  »•  «Pi««»-     An.J  it  is  certai 
t%.  A  arthrari  Aot  at  this  time  be  any  {k) 
rernovetaii        indiAment  it  leifions.  with 

fhingi  dooe  be* 

twecA  tbei^vad  reton»  Ld  Ray;n.  ^35.  1305. 

fO»^R.A.49».  Sia.  65.  It  hath  been  ( 
c»a  «•  75»  reoioval  of  a  recognizance 
(m)  C.  i<c.  t8t.  appearance  at  fcffiona,  will 
Ycivcnon  aoy.  would  be  highly  inconvenic 
%  Baift.  155,       ^Q  j,^  fupported  by  the  betiei 

(«)  i$Ed.4. 5.     .  St£l.b6.  ^  It  (»)  feems, 
B«Oif.dePro.5a.  by  certiorari  after   iffue  joi 

inferior  court  {ball  proceei 

ir^uld  havt  doAfi  if  up  ^r/ 


(r)  YelvCTt  31* 
Dyer  ft45. 
6  R.  7,  I5«  i6. 
B*  Recor^aic  8« 
X)«It.  c*  i^% 
Lamb,  it  516^ 
CroBiptoni|m«: 
S  Hate  S15. 
C<0  Dyer  S45 


S  R.  Abr.  40 1« 
#)  Moor  73, 
Keble  93. 
(f)  Vftr  *aa. 
Moor  73. 

t  Inft.  tltV 


In  I 


915. 

C-  J»e.  4J. 

Ydv.  5*.  57. 

C.  Car.  79, . 
%  Joora  #09. 


Cb.  ay. 


QF-,P1tQCE^S& 


SiJf.6a.     I  fbull  eJte  it  ft>r  (a)  grated,  TM  infrrbr  courts  (''■•'*■  'I*. 
procwdiRE  ifer  »  «rt«r«-(-  deftvercd,  wbcrc  ^  I»w  they  ought  .  ^.^g 
not   »fe  pt.iiilbabl«  for  a  contempt ;  «.haih  btien  mor?  fully  iWk..„,,4i. 


in  the  t*ft  •# 
ttai  kint  T. 
-(t)Thkrt 


4P4i».«45t.     IflJu^fia^iDt  H  CPU 


(hewn,  cHi>|i.^a.  fca.  aS. 

S(fl  68       Alfo  it  feemt.  That  by  Ae  cCKDmon  Uw  if  a  f/r*  (t)  Ag»ti  k, 

tiwribe  once  filed,  the  proceeding  below  c»n  {«)  neTer  be  S*-^"**? 

f»i  All  mrp^^  ptt«»»»  «o  ■  "Olion  Im  tfttfijadt.    4  p^i..  «,,. 
-f<tt,m^mnA  the  fiofccotot  biinp  »  artMirl,  dw  4ifCD<bUlt 

5*a.  60.  At  ta  ibi  nuili  poiirt,  visr  Id  whit  awM"'  *  C<)i-wkB.a, 
«"*««■  is  tQ  be  iet«««^  J  I  (ball  rWer  the  te»der  far  Ae  f«r«i  ^^Vil,'?' J** 
in  which  it  M  to  be  dor^,  to  (()  Lambvd  wd  <^  fialttn.  .«:  .*■'»■ 
>>d  AiaU  fAVthet  talce  naiitc  col;  of  thci*  £Dti«|iW|  pM*'  >  fcn  ]n.  «• 
•*"^  ■  £S^«,. 

*ff.  70.       Fiift,  "tliat  every  fuch  return  ©uriit  to  be  tender   .  . 
tkefeal(«}  of  the  inferior  court,  or  of  the  juftice  ot  jutlicea  i„.  ' 
■qwhon  it  isdireAedi  and  if  bch  court  have  ao  primer  (qkl,   f/JiI<*.iti. 
« feemt,   (ry  Th«  the  return  oKy  be  well  made  iipder  aay  l,y^f'^ 
other.  abcw.„,^ 

A.  *«m«  vnktU  M  b(cu6  it«it  nrDBpvCTlqlad»f|mbmnt.    iBwiiirdiit. 

Sta.ji.       Secondly,  That  every  fgch  retuiri  muft  be  made     .    .j. 
klihefery   fame  perfon  to  whom  the  f/f((>jr;  is  dire&d.  Far  ^J  Jh.jhJJ'* 
if  H  be  dive^ed  to  the  juflicet  of  peace  of  fuch  a  ptsce,  and  the  7*1.  714.  . 
fg} clcit!  of  the  peace  ocily  return  it  i  or  to  the  conflable,  or  to  '.~     ""' 
t|wMCQid«r   of  B.  and  the  (b)  deputy  conilable,  or  deputy  re-  ;^j  , 
Midtfi  return  it,  without  uuwing  in  the  jciurn  ihit  the  piin'  ■  Lr 
(ipal  titd    Power  to  make  a  deputy ;  or  to  the  Reward  of  St.  »  S'!"'''.'*'!; 
PmI%  and    the  ftewird  of  the  church  of  St.  (*)  PiUr  and  St.   (.JVd"'.,^' 
fttj  ittura    ij^  nothing  ii   removed.      Yet  it  U  (ij    certain,  c.  J«.  »»• 
Tfcatifit  tac^irea^l  10  thcjuttjcc  of  CA«/#r,  it  may  be  return-  »**;2«' 
cd  by  A;  B.  cbtef  jufticc  ■,  for  the  fame  officer  it  known  to  be  ,  K..bie  jsj" 
meaiW,  in  th^  writ  »nd  rrturn,  and  his  defcription  in  both  is  in  1  R.  a*».  7ifc 
fubfcw«»he    Tame.     Alfo  it  is  (/)  faid.  That  if  a  writ  of  error  W^)^'^';*" 
tadiAftcd-  ^^   feTortV  juftkei,  and  rewrfiBd-by  pa«  of  ihein  *  r.  Ahr.  Vsj. 
cellMTet-ir  k<*n)  truly  rccke  the  wcord,  it  fo  far  rtmovca  it,  (.JF.K.B,  71- 
(hltl*ew-^»,il  of  error  lira,  dt  ncerJe  ^M»d  (or'aat  ntAit  rtfidtt,  "^''m^  m-"^" 
tfb   Aad  Cm^  qaerc ho*  tbefourt  (ball  proceed  upon  the  like  'i^ ■■■  wdtr 

.,     .        .  -  ,  Biijbe  dinflti 

to  dX  ftS">l>  *ai'  rttiuBCd  b7  Ibtn.  Siru>t«  47'>> 

llH.^I.    TKrdly;  That  Ctf;rcEblarly  a recogoitance  taken  (•)•'":'"■ 
Vj  a  X'*»^c»  of  peace,  vheiher  it  Bill  aauiUy  coiuinue  in  the  c.^"-  JJ^^ 


Urini 


hind)  of  fuch  juRke,  or  (aj  have  bcei 
il"'i?JUn!'*'  of 'I**  peace,  oughttobeetriititd  on 
(^)  Sufii,  fta.  val  of  it  by  ftich  jtjfticc  only,  um'il  it 
*j  Affioflfi  C^J  ifter  which  It  fliillbectt 

■;;*;  f,",^u^'  ai  (he  other  lecwdt  ibtrwr  IhaU  be. 

F.  H.  B.  It.     •R,7.    B.PtKCii.    t)>IlH«.7«. 

^'^•73*  ,Foiittb1y,Thititii(0 
to- 1 .  f (mwr^ri  diteded  to  jiiflicaof' 
•H  io^i^mcrtt' taken  bdim  ihemi  ti 
divirjas  ftltniei,  W(,  ii  well  in  tht 
ticet  who  makb  theccraficite,  u  of 
di^iMPtUi«t4'to  bctikantDtticei 
b^p  aUetdy  casfidftedt  ch.  8.  fcfi, 
IZ»r  133*'  '  '<, 
(Im,  S7.  .  TUti'Btb.atj,   Vile  II  M«l.i 

Sia,  74.  Fifthly,  (#)  Thatth« 
i)  direded)  may  make  what  returt 
court  will  not  nop  the  filing  of  'it 
except  only  where  the  publiclc  goo 
of  the  ^Q  comiqjITionera  of  fcwci 
reafon:  out  reguljrly  the  (g)  tin\ 
returo,  u  an  a^ion  on  the  caJTe  at 
by  it,  and  an  information,  &c.  at 

&A.  75.  SiMhly,  {h\  That  w 
the  icnirn  of  a  etrtiarwi^  by  way 
bcfidesthofc  which  arecxprefsly  c 
^n  without  any  wlirTiM  or  author 
no  inofe  regarded  by  the  court  a 
wtiolly  omitted. 

St£f.  76.  Scveptlily.  That 
f/rluMfi  ought  to  certify  th«  rec< 
ttie  (i]  tenor  of  the  (cpor,  (/) 
And  agre«^l.y  }iereto  it  hmth  be 
ttrilafari  to  return  ^n  order  of 
fuch  order  be  certified,  ^he.retut 
J|e)Tpr  of  an  iiididnient  from  L 
the  indi Anient  iifetf^  is  good  b 
already  {hewn,  fe^t./ab.  Air<E 
Dcrally  h'oldcn,  That' wherever 
to  {iroceed  upya  the  record  tc 
ifTue  of  nuT till  ttkrS,  \%  is  'fufi 
Tfcdrd,  whether  the  f«r/(«rdr/ 
JtfelF,  or  of  the  ten^r  of  it  c 
deal',  That  if  the  court  whit: 
DojuriAHSlon  tt^prdetie^-on  <: 
lemovcdi'U  Wbti'A  the  'ciMirr 


(0  Cn»»(.  iji, 

i.-.lh.B.4.cT. 
f.  5,6,  iij. 
Dilr.  c.  ij4. 

;^)  i»  Ed.  4> 

11   b.  I  J. 
1  .t.  |..». 

CwilWslMMki 


5  Mod,  Hi 


1     N.  B.»4J. 
(ap.  N.  B.t4<. 

()  t  V  B. 


1  >4llc  491^0], 

I  I,  „.=  >o7. 
M  I  R    AU. 
l«i-  .95 
ft-*"  Of-     . 


t\haT* 


6  F     P  ROC  ES  S. 


4^1 


tirtUrari  for  the  removal  of  aa  indifiment  on  the  tflg^;  of  «»/  //#/ 
^^<9r</,  concerning  fucb  indidinent,  the  coiirt  below  oaght  only 
b  certify  the  tenor  of  it,  left  there  Ihould  bt  a  failiMTO  of 
lice.  .    '  - 


c  _ 


Sea.  77.  As  to  the  tenth  point,  v/z.  Where  a  tccord  1$ 
removed  by  a  tgrthraH.  Having  pfemifed  that  hothing  can  be 
rcmpvcd  hy  It  where  it  is  improperly  (^z)  direfted,  of  (h)  re- 
turned»  (for  which  I  fhaU  refer  the  reader  to  ti)e  A>regoing  pints 
bf  this  cbapti^r)  I  (hall  io  thi$  place  bbft^vb  only  th(5  fbilowidg 
particulars  :  . 

i?*if7.  78.  Firft,  That  it  feertis  to  be  fettled  at '  this  day^; 
That  as  a  v^rit  of  .(^}  error  may  remOYte  fii  judgment  giv^^n  ; 
*nd  a  (d)  recordart  may  remove  a  plaint  ebtered^  after  it6  Ufie 
and  before  its  return,  fo  like  wife  a  (#)  certiorari  may  fexnove  a 
tccord  that  <hall  come  within  its  defcription  before  the  time  of 
Ks  return,  though  there  were  no  fuch  record  in  effi  at  the  tiihe 
"^^y^iefte^  (J)  nor  «  the  time  virhcn  it  waafirft  delivered  to  the 
^Jw^tbriow.  ' 


1'  M 


^R«to>^re  1^  f  Modem  4r»  i  Stilceld  149.  F*rrffly  ijt,  Limb.  B.  4, 
T**?**«ty«.  DilroBc.  134.  t  Modem  it 2.  Yelveitoa  j».  Coflrt  ^td.  %I7. 
'M.  Koy  5»^.  I  R.  Abr,749.  ^/;  ,  ».  A^  39^  td  Raytnohd  $53.  1305. 
■<o*  236.         ^^^  verdid  caim^t  be  fenMfnl  from  feifiaal  before  ]vdgmeat«     Scmoge 

that      '^ 


fee.  41,  41   4., 
rf  >  VSde  fup. 

t  Modern  it*. 
)  Ke^Ic  )of . 
Con,  Noy  51, 
t*vAbf.74,. 

r^iR.  3,4. 

»•  Heeoniart  9« 
MiR.3.4. 

1  Ventrl$6j. 
«•    7.    f,     err- 
a  Rd>Ie    141, 
Vide  ir   Mod. 
765*  8  If.  . 


.  ^         Secondly,  That  as  a  reeordan  will  remoire  a  pl^^  fr;  j  H  6  10. 
that  was  fjgrp  difcontinucd  below,  becaofe  ^be  court  a^ve  #111  FcN.Bjyi*. 
proceed  00  J  j^  on  the  plaint,  |tnd  all  ibc  pther  proceedings  there-.   ''  ^^'•^^•"a^ 
on  bcW  ^rc  to  no  purpofe ;  there  fcems  to  be  the  hlte  reafon  * 
tnat  a  u^igorati  alfo  may  remove  an  indifliotnt  which  waj  dif-.i 
conrinued  below. 

*'^**K-  Thirdly,  Tbat  as  a  writ  of  error  Ciinfeiiiove  no  wi  «erti0rgHf 
record  iufbtcl^  materially  varies  froW  the  deferipiion  fet /brai  ^emo^fMiir* 
in- fuch  w^ rat  ^    fo  neither  caii  a  </r//Viir/VM  in,  tht  followiito  ^i«««°N^l 

intonceSk  0    liotr«ni#»e» 

'.''-•  *  konviilion.  •    Li 

5'^i/-        iFi^'  mew  the  Vrit  defcrib(^s  an  Miament  or  ^'^""'  ^''' 
ic!?^r*»'  ^•'^^"'^^^^'^  A.  B.  and  eight  oihern,  and  that  mcc. 
ctn\m  ^pp^^^^  JO  have  been  taken  before  (h)  A.  B.  and  fr«««  Vei% 


(-6)  c,  >c;^«5i^ 


vertoii  4t, 


**^*!!iiSl!^*    ^f  ('^ '^^fo^'  hi m  and;  Uie  other  eiglit , mentioned,  yj^fL\ ^^ 


IC6  btffiifcs  thin, } ;ot  where  the  wiit  defcribe*  a.re^  fi  h.  e/' t'.f 

'**»  7/;  yft  tjT  -jhcUsJuis ;  artd  the  (ecord  cemified   *  ''*'»'*  "»• 
i»«»  1«H>n' tali.' ',>^^^  /^   n    fcf  r.A;,  r^:,. ,k  rt«  ic*. 


tn4«Khit«' 

taKMh^ie»«y;„  '^«'>  iiiil  m  the  record  certified  U»e».»pDear  '  *•  *•»'•  75J«. 
U>hif«t'tak«n  it  as  jofticcs^i  forme;  king.  .  ,     ^      ,  ^i^ '  *•  *'''• 

S<fl.«4.;    Secondly,  Wher^the  writdtft:ra».»8n  indiSitent  r*i  .Am«  , 
|«  «"^»?S.^'«)  t|fo  hwfca,  ud  thatceryfkd  iaf«t  fi«}io*  one  l  pre.  ,70.'' 

kofWOB'y*  B.  Variancr,  6x. 

Lamb.  B.  4>c.7, 
t.  |t8,    8.  C«t>  (}•    CrsmptoB  ti%.   1  Baltt.  i j{. 

E  •  3  f  <«. 


i: 


*  I 


ti.! 


I 


i 


422 

(«}t  Salk.  t4|b 
farrefljr  97. 

(^)  •  SaUt.  4511. 
C.  Elis.  Sit. 
(0)  ift  Affile  ». 
B*  Variaact  i6« 


(iy  f  Salk.  146* 

Keg.  V.  Hot- 

J^nn,      Con. 
1  R.  Abr.  395. 

/«;  6  £<).  4-  S* 
Lurn  «o5, 
^  B.  Record.  17^ 
Lamb.  B«  4   €, 

CroofiptoA  l}9a 
Ditronc.  134. 
Mfieli  ii», 
^/;  Afr.  6  Ba* 

4' 5.   B.  Record* 
lift,  t  Kcb.«|f. 

{f)  Vide  I  A. 
4br.  754- 

(f)  Ad,  Mkh. 

.3    G«4>.*t. 

<i()z6  AfRtt^tt 
(/)  C.  Tic.  63). 
(m)  Wde  C.  Jac. 

477- 

s  R.  Ahr.  TiQ. 

Snth  mvumrHe 

ftcf wccn  I  pTo* 

ttd toil  srt«  the 

^  writ  adjttdffS  ft* 

'  tal. 
t«)Ad7.ifi»writ 
of  error,     Aiaf- 
wofth  Ml^ 
TViiron,  Hil.  5. 
Cto.  I.  Fkr. 
Cafe,  I. 
To  a  crriiofsri 
•n  I  wii(  of  cr« 
"ror  dfoHontioA 
may  be  cerHlUd« 
Y  Modsrn  31, 
Siderfia  igj. 
(0  Dyer  173. 
iR.  Abr.  751* - 
(^}C,  Elis   17a* 
Cofi.  il  Ed.  3.* 

41-  : 

(^^VkfeCBlie. 

J7t. 

I  R.  Abt,  797,'' 


OF   PJtbC 

Sta.  8^.  Thirdly,  M  Where  the 
cefning  fbreign  iUtj  and  that  certifier 
licral. 

5/^.  84.  Fourthly,  (i)  Where 
concerning  the  town  of  Needham-' 
manor  of  Anlly,  (r)and  an  order  co 
ham,  or  the  manor  of  Anefley,  k 
in  the  return  that  they  are  both  the 

y?A  8j.  fifthly,  Where  ihcv» 
againft  A.  B.  &  C.  or  indiStnent 
indiQeif  and  chofe  certified  are 

A.  &  B.  only.  .  Yet  (^)  it  is  taker 
iieither  So  I  find  it  any  where  deni 
removal  of  all  indictments  iagainft 
the  faid  A.  is  indi£ted,  tb&ether 
it  concerns  him  ;  becaufe  in  judj 
drdm^nt  as  to  every  one  of  the  t 
'find  li  (J)  agreed,  whether  in  u 
be  removed  fo  far  as  it  concerns 

5f .    ii|nb«  B*  4*  c«  j^f*  517*    Ckomtton 
10  Modem  fl05«    Ld  Rayoaoiid  609, 1203 

^/^.86.  Sixthly,  Where  the 
t  ween  the  writ  and  the  records  cc 
of  the  parties ;  as  where  the  writ 
of  (i)  Giggure,  aod  the  recor 
where  the  writ  commands  tl 
Bgainft  (i)  Henry,  coachman, 
thofe  certiiied  $re  againft  Henr; 
the  writ  calls  the  defendant  Jc 
John  Stiles;  orwl^ere  the  one 
and  theother  baronet  only  ;  < 
and  the  other  Gerrard  Malinc 

B.  and  the  other  J.  S.  nuptr 
ikcfler,  {0)  and  the  other  J.  S 

Yctiftheviriartcebe  only 
iheVcry  fame  found  cither  vra 
bttryandShdbery,  itiifcems  t^ 
it  appears  not  fiy^ny  record 
Ibe  artiolrdri  may  be  the  trae 
fbribing  one  by  a  name  of  t 
0ie^»  Sie  fam^  perTon*  Alfo 
oaitany^additJoAyand  the  rec 
diiioi)  I  yet  it  (eenci^.  tl^at  it  n 
cord  may  be  wcU  rentcaved  bj 
m»y-b«  by  a  wiit.x>f  />^  erro 
if  a  wfit  of  e^rror  defcribe  a 

xRiAbr»3a9.   (r)sSi^«  '93*^   9 


C*.  %f. 


OP     P  R  O  C  £  S  S. 


4*5 

(«)8b«ttir.  Oir* 
Hall.  3  Ofto<  I  • 
9H,6.  1. 
B.  V«rnace  6, 
Vide  Pier  15, 
Coo.  I  Sid,  ioif«* 
ft  R.  Abr.  3it» 
f«9. 

»  )  Co.  s. 
s6  AfliM  3f« 

I^tht  writ  naone  nor*  d^fendints  than  are  10  the  iccotd,  it  ia  variance.  .  Stran|e  litf.    Bot  it  nc«4 
■ot  df fcfibe  whether  tht  bf^ote  ^e  ttid  trntrmftrwnmJlMmti*     Strante  S45.    Vide  a|^  »  Nak  S14. 
A  tmtmMri  ta  rciiovt  a  eootiaiofttw  iadlteait  asll  finpethe  deftMaoi  ft  if y  in  tourt.    Ld  Ray  • 

5!r^.  87.      As  to  the  eleventh  point,  viz.  What  is  10  be  dbi^c  (^)  fa  H.  7.  ss* 


oAiftied  in  the  record  certified,  it  haih  been  (i»)  Uteljr  id}tidged, 

contrary  Co  the  opinion  in  fir  Edv^ard  Coke's  (h)  Third  Report 

to  Che  cofKrary  (which   feenis  to  be  rather  contradi£ted  than 

Tcpporced  by  the  (t)  authorities  cited  to  mainuin  it)^  that  it 

cannot  remove  the  record  i  and  the  reafon  feems  to  be  the  fame 

in  Fe/ped  of  m  arti^rari. 

»  .         .    .         •  . 

9R.Afo.75$«    10  9I&  &  !•  .f  Aiitc.5. 


I 


<9S« 

lOftt 


py  ^c  court  above^  w^re   the  record  mentioned  in  a  ^iriiorari  V^^^" 
«s  not  removed  by  it.    It  U(d)  faid,  That  fuch  court  cannot  videiSid'.,^ 
in  fiK:h  cafe  proceed  gpon  the  record  ;  bccaufc  in  judgment  of  »ReWe  u*. 
Jfw  itfliU  remains  in  the  court  below,  1>ut  will  either  (/)quaih  ^^^/,k%VJ 
|n«  wfif^  ap4  (fj  award  a  new  one,  oir  iuffer  the  court  below  (/)  Stra.  i**;. 
K  ^^^^^  ^^  thccaufe,  and  take  Tuch  (g)  order  in  relation  to  3  Affi«e3. 
t     «^"^*'^^*'  appearance  either  in  the  one  court,  or  the  other,  ^JuLei.^'  ** 
/h  u^^  ^^^  farther  pfofccutfon  of  the  caUfe  againft  him,  as  s  R.  3  •/lo. 
wan  in  diTcrction  appear  to  be  moft  propt-r.  '  ••  ^n<ii^.  $•• 

»Keb.  lAi  .  u  ^  s^  B.  Cor.  69. 

»  R-r.  K.  b!  a     '-^fflb*  B.  4.  c    7 .  r.  Jig,    Su^.  c.  »5.  ic^.  xi.      %  H«le  c.  198.      Cirtlitw  aS3^ 

oj  ^rti9ra^£ 

pc^r  in  tb^ 
lies  againft 


K 


And  now  I    (hall  con&der  the  fixth  pardcalar,  (*)  s..P.  c«  701^ 
^9^$€ifs  is  tQ.  be  awarded  after  the  removal  of  a  record  Svmmary  xtj. 
i«Lto  a  fuperior  court.     As  to  which  I  take  it  to  be  Jjj^^p, "'• 
^,   after  fucb  removal,  if  the  defendant  do  not  ap-  ^t  Ed.  3'.  ai.^ 
ourt  of  king's  bench,  the  fame  (A)  kind  of  procefs  #«  Afliie  3. 
fin  as  if  the  caufehad  be<;n  originally  commenced  ft^^^^lj^ 


f^lCfC,     A|^r__  ',:'      t       •         '   — —  — ^--i—  "-«       ^y^  ;."  ,     o  Modern  24^, 

removal  ik"^  *  *"*'*  "  ***  >»«  <''V  «g»«»»*  That  feeing  by  fuch  b.  App«i  ii 

way  to  n(^r^ 
of  king's  1^ 
to  profccLat 
'ciurn  iJTi, 
turn  a  nihij^ 
spon  if  tHft 
•greed  wli 


ce(s  on  an 


caufe  beioiir  ia  wholly  pMt  without  day,  thece  is  no.  £4^ 
ait  the  plaintiff,  before  he  hath  appeared  in  the  coiirt  (ij  vIie's.^Kc 
neb,  but  by  takipg  out  a^  fan  faciai  to  warn  him  70.7*. 

his  appeal  fn  that  court.    Whereupon  \i  the  (herifF  48  J^  3-  «• 
r-r  /fW,  he  (hall  be  nonfuit  >  and  if  tbc  {hcr^F  re-  f,j^J\^ 

,  a  /iT'V^  Jitcias  fi^ut  iUlas  Ox^\  Jbe  awarded  ^  where-  140. 

tberiff  return  a  ftcond  uiAiiL  1  do  not  find  it  (i)  !}PSfiSS 
ought,  fafther  to  be  dgne  {I).]  .  LppJr.\.ftftp* 

fait,     Bac,  Ab.  ^59ib  .AMtll 


wm  on  a»^  ^*  ^^  ^**«  fcventb  pattktalar,  vm.  Where  the  pto- 

bcdlfcot^-  ^P«fl>  '^ndianiertt,  or  Inftrrtiiaticn  (hall  beiairito 
Pttonttft  ^^  ^^^*  ^'  n^ifcotitinucd,  or  put  without  day.  Having 
rim\  o»  Ji  J**^Rt  It  (etmt  to  he  agreed.  That  every  fait,  whether- 
^•^  ^^^*»inal,  tod^alfo  every  proccft  in  fiich  fuit  agahift 
jurow^  t^^^^  to  be  propcily  cdntinued  from  Aiy  Co  day,  frboi 
ua  ^otD^kcx^cccacat  to  m  coodufion*  wUboMt  any  tb^taifti^P 

«e4  •? 


. .' 


4«*-  or  laoci 

t«)  F-.  ;•d^  II.  or^ifaii  tM  thM  iki'f|ii(|iiqgmlT 

B.'.A«J'i>.  ■^""  ''y  W  improper  pwrwi^ittbiiJK 
F.  Pn..  114.     'gai,,  or  by  giving  the  pimet  in  (()  ille 

■lE.'j.i.  M  i.4...  mH.*.,.  r()tiH,T  iS.  SH.S 
Con,   4e£.  ).  t6.    F.  Amtlid.  11.    (0  B.IKi:,  ItFrntj.   n 

_  ^  ,.r  I^fliail.fpr^hc  morediftinftundetf 
this  \iiai,  rndeavbur  more  pacticuU 
piiliciilarJiiftMdo'iwocefrbniKTal 

•    .;.,■-.,, day:  ;■■■■:  '  ■'■■■■ 

(i)  1  Ball.«4t>  >  Stf/ZJigo.  PnoctSsitfgonerallv  f» 
■«•'•»■       „  follO\J'tngiriRan«irfifS^  Where  i 

C.  Jkt.  tijith.  ds  where  a  vtainfatiot  is  reiumal 
■sf"*!'!?'*''    '^"''  '**'  di/iripg^^  is  mM  on  the  2 

(0  s  w. «.  1!,  '^''^-  9'*  Secondly,  Wher«  (he 
Di*r.i75.  '  tneen  the  te^t  and  rctiun  of  ■  (t) 
c.  Ei,.4»,.  (Bjftr any  fiich  rt^y  Uft  thereby 
f'fJTz^'^  prifoned  an  Bnndbrublelime;  bi 
DilifontoS.  tinued  by  any  {/}  other  proccfs, 
o''"**n*V'  ■'  *»*e  atCTifl  orft*«'^'tt»*vtHif»g  1 
P^  «  ,  &)  i^ither  ift  it'atty  ttbjeaion-  to 
SI  H.  7.  iS,  .'  jvtd^  returnaMefirr  llie- next  term 
iif^'Jl'"- ">^-  altow  time  epotreih  ftir 'live  count 

ti/iimia  return. 
we,  j«.  .j6.       S\ii.  m.  ■TTiittil^'i  '(AJ '  Whei 
si'h!''T™ib''''    ™"f'  8'*"^  ^'"^  panies  a  day  to  a  1 

Ml*  conr'mued  U  adjourned,  and  the 

kAnttrfm.ii.  "nycontinMarc9onhc^u;tj,__  whe 
4H-.fi.  6.  proccrs,  by  a  name  or,  addition  v 

13-  iT.ili't^.'BjtT?.,  ■JSrr-.T'la-lJ'.IW-*?^.  Err.  ■ 
4H.  «4fc     I, .A«.i.A5.-r.;4fcil. %«.".'<    •■ 

(-)«(W.4,  ■  'SftS,  95- ';  Sixth(y»'W-herf  ai 
■o-  ni)t-«)niihu^  f»m  tjine  f^  tin 

B.Kr.d.*«.    „rt„fj^4^,_jo,^^l^^^i,tli. 


Ch.  2^'^ 


OF     PR  OCX  8  S. 


cdv  be  noi.f»o«LBt«he  Uiiil.of.  2t"'^''' 
),:WlictW  U«re  be  uty.iitfMm'-.^Dii.J' 


tA-int  th»  '  wi»l  <rf  •ill thei4cf<iBfalHP #wy ifcat,-- and'  afwnran^ ■»  gj^,„ 

Sfff.  97.    BgbiMy,  ViThere  f*^  a  t»/nir#oq»»ta  p«t  of  the  C*)f.  Dif.  »*, 
iSiieDiiiru««t«beMicd.       .  ,  Vh  s  \ 

,  -  ..     vu<B.Dir  dtiBMff    Qe.,4:.piu',  tfMi- 

Sea.  98.    NimSly,  [0  Where"  a  voiiV*   omhi  any  of  the  /,jr.b,xtB. 

jRollia.      3*gilin>^«'^ll.  "  Wntfi.  ^3.      '  B.'AoieiiJ.  50.      jjB.'j,  •l.^ 

Sta.  99.     Tenthly,  WhoH)  ■  juror  H  na^wd  ia  the  in^M  Y^J r. Rtfluli 
ffora,  by   a  oaiDC  fi^)  diScton^  from  that  ia  H>t  (Mnel  iciuroed  ^,„^   . 
f")  the  vtnir*\  or  where  a  juror  returned  on  fuch  a  panel  \»  ^tt,%.iit,-    ■ 
wholly  oikiitccd  \n  iJtit  babtutMtftrt,    Su^ia  cbefecafet,  jf  Uk  'SH-t-jik  - 
juror fb ni&iaiBed,  ar  {c)-DnNtta)v  '  '  --.-.-  "" 

'|k  cavfe^  .H  ii  (/)  qucf^iatuble,:V 

i'nu»nctat  all?  .  '    .iD?».Ai».3ig 

iC«.4»     <»>  F.  *b«iMi  p.,    37  !!.•«.  ».vB..'A-«fcd.-^.    f/JiBifcIA  ?ICI*.,"t,".  „fc  , 

'9*-  >i5.  «  Jklsdein  iSc.  F.  Oif,  4*  (Mm  W  nake  u  no  dilconliaauitt.  Am  i.h  «  i^ 
HH-e-K^  .7H  «.  s/,FE„,„fl,S.  sC<.k,6.l7.  F.  tW.  37- 3I.  B.  !S.U.  ,0  ^ 
»•■«*»  *«*<,i„^y.V*iar«;EWij(ft''-'     '/.  1   ..    ,•    ■".?",         ■«•«*.  JO.  17. 

lued'wklKMjrany  (f)  a«rar(l«D>ths-mll'^*aiTaac  tlKOk       >  ,  ,7H.a.it. 

S«i?.iaT^  'i^^)iftnuX^U  Wi¥*tl>«^«Brpf  t»4j4aIutei^(,Ty,r„p_^ 
°>  fi  Hpji,,    6,  e,  6-  and  i  Edw,  6.  c.  7.  ?1J  pteaj  and  proceT-  tfea.j.c,  ?, 
r«befw(j  juA'ces  ot  affizc;,  gaol-deliveiy^  vraad  rwrtiiW,  or  J\i',**  "•  *■*  ' 
p««,or  ocher'^hB  kind's  commiffionerB,  w^re  4Lrcon(jnued  by        , 'P  -■  ■ 
the  miking  ^  new  cobmifGon,  or  aflbciatton,  or  Ity  alterii»tbe      ■     '  -  ■' 
iwmisof  tfae  jufticM  or  coaimiffionenj    but  thif  - mifcbief  it  ■ 
fulljrKTedicd  by  ihofc  ftames. 

i«fl.  BOa,      If  an[i^  indlament  he  rentwed'hy  anitror!^  r'rvM.».Dtt 
?"*""/*«  joined,  aedprocefi  awarded  for  thd.tnal;    .^h.  if -.Pt*  s^i 


l»6Mt«l(f  «!uio  «f  J!  "iJ:,S 


"  8'S^r^aia''''"  mirJooiinueJ,  '   K  faitii.'Tli.t  S.h«J.' 
**r*V'-?^/rt»pfoccfi^'Jotli  iioVarn'ouAt  toa  ailtontinuaiKeV' '■      ' 
""^":J[*»*y  catled'i  Mlfcoritinuance.    And  this  f"ms  agtet  (ij  F;n;h_^.^ 
o  he  proper  notion  of  the  word  j  for  as  a  caufe  m^y  thtif  Sup,  fed  1^ 
f"!?''. "^  «iid  It. btdjUdhdiiued,  fchfU  thtieis cither  nothioj.  ""•»•  ■'• 
at  .lido,,,  ,„  ^„„,||,„^  I,.  J,  „^|,|„j'  tot  .wfcM.  ia.  a.  to  thit  M f;  Ji.'Jrt. 
paipole  iiacrel,  void  Inlaw;  foil  fe.ms  (n  he  noperly  faid  to  •.Dir...Pi.. 
he  mltemninoSH  where  it  Irtoniiimed  amiB.  or  by  an  ("fl  er-  "• 'S '1 "' 
ronmos  Wrt  no.  ■oMbblitm.nKe.     And  ag?BeaMy  hereto,  the  c.")..;.ii', 
wow*Wtth  f^'ormo'^  Hi  proteft,  feem  geiletal^  to  include  a"*- 
ll»!>  «lla  Willioul  (/J  exception,  undei  Ibe  jeiKril"  ■Bej*  of  f^™'  '"■ 
^  niicoa- 
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t    • 


il 
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4li  OP    PKOCES 

(«)  fr!ft.  ii      iTti)c56fllhi««fece  and  M^maef    An 
^^'  V.  ^-    jbenrf^  Wftfl  tlto'lh^  ^Wm  qf  Ike  ireatt 

Cb«ritoa, 

.     5#/f.  104.    As  tottethirdparticular^ 
(I)  irCo&e  3^    ^1  be  bid  to  be  put  without  day. 


bo.  Tic  14* 


v: 


.r 


.I3.r 


*» 


^ii  7  QilEeio. 


Th^C  .l)y  jtbe  common  \zff  all  ptoceedl 

mcntf  inforinatiorij  or  po|)uTar  adion, 

bjul  beeo.givcn,  wci-e  wboll^  dctcrm\ne< 

kingi  and  ^hat.  nothing  remained  but  the 

BQon^  drrginil  writ^  or  bill,  which  we 

.     ..        rc-coMinucd  l^f  rc-attarfimem  to  brinj 

WMf»i»<^   plead  def!(fvif.      But  this  is  fully  (f) 

■*■"*  Will.  3.  c?.  iJ.  and  I  Anniij,  c"8. 

•*  That  fuch  procdi,  Sk.  (hall  continu 
*<  ter  the  king^s  iimKti  a$  11  woal 
"  lived.'* 

^ .  ^^«  I05*  As  ibr  A^peaH  (d)  1 1 
faid,  That  thi  pleas,  and  otMr  proce< 
witboift  day  by  the  dcniile  of  t^M  king, 
a  fpecial  re^attachmenty  in  the  fame 
Edkai:  Haw6iret«  it  if  ooitaio  at  this 
£dward.6.  c.  7.  an4  1  AsM^  c*  8. 
**  bill,  ^or.  any  plea*  nojr  proceedir 
•<  way  diicontitmed  6%  phi  writhottt  d; 

Si^  ic6.    It  feenia  to  be  bolde 
caiifety  whether  ctTii  or  criminal,  ar< 
oiberty  who  faem  to  fpeak  more  s 
pf$t  without  dayt  by  the  jufticce  b< 
pending,  not  coming  on  the  day  to 
whether  fuch  abfence  were  occafi< 
other  caiift.    But  it  ftehisf  to'be  ag 
diftonttnuerf^    or  ffat  "WiHlOUt    4a; 
oat  a  re*ftfmnnon9,-  or  voi-attweha 
fpecial,   may    revive  the    whole 
nri»  tbe  original    record   only, 
ftatute  bath  remedied  thia   mifchie 
fizea^  Mnijurh  utrum^  wMdi  arc 
c.  7. 

»  ttdumtiu  i8.  4  H.  7«  y«    F.  N.  B.  lit*  %%j.  aBS»     f  ^>7 < 

(i)f  B«ia.  14^       5#^,  167.    As  to  the  eightH  \ 
Vdirfrton  fto4.    y^jrt  in  procefs  are  fatal.  -    It  fcenr 

a  H.  6*  S9.     St  ll«  6.  i6«      11  H.  4,  17.      3^  n«     tf. 

B.  Dtf.  daPfO.  4.  II.  47*      Attend.  17.      P.  Pra.   »«7» 
19  H.  6.  }9.      Vide  B  Brr.  |.     Hcpkatf.  u  sihC  Di^,.  s« 
iMftbieaMdeaj  but  thia  kcoa  aot  to  be  winaiited  bj  Uae  C  1 

9 


Keilwiy  ji« 
C.  lift.  It. 
B.  Di&  d«  Pf«. 

sc  Aflbe  r« 
Vide  t  CokesS. 

FiMh44>,4n« 
Jlalnu  77k 

F.  Dif.  Xf  • 

Rc-Mftockt  i«x7. 

s|.s4. 

9  H«  6*  40* 

saE.  «•%}• 

ftS  AAiM  4s. 

•  Dif.  de  Pn. 

a. 


Cb.317.  OF     PROCESS.  4»7 

dciofrtrf  principle.  That  i  iJIfcofftihtjatfc^;  by  fbtt'erlne'  a  {syviM  fup.  e. 
roairftarni  in  the  profccfe«ng4,  Whtthtr  Dtt  thfe  tdlt  or  in  the  ?A-^f- •«• 
phicd^,  Hynotglvimg  i  frdh  c6htirf««tioe  inJiMttf  tipoit  the  ^r^,c;S4?* 
detotmination  of  the  prtocdeht,  (ball  never  be  aided  by  Im  ap*  F.  Corone  444. 


an  vn 
tbtit 


pearapce 

2  pi.  7.   feems 


th9«tbcr 


ftandsat  prcfcnt,  it  is  hardly  fen fe,   or  fdcohcUeaWi}  ^nh  ([^  i»««'  Jn«R.* 
itfelf.     But   if  a  defcndartt  appearing  on  efroncous  prOCcft,  ex-  foricewr»ke4 
prcfsly  exc^pc  to  it  before^  he  havfc  pleaded   cJver,  there  haVe  of  cbtce  refoiu* 
t>eeti  many  {g)  authorities,   that  he  oiTght  to  h6  difcharged,  <ioiM,  that  a  ca- 
arid  that  fk)  new  procefs  (hall  ifllife  ^\\tx6  thfe  dfefeS  fir(t  hap-  fci^lg^^'iSSI 
pened.       But  there  is  a  greater  (/)  number  of  authorities  tb  the  by  u  appeanott 
contrary  5   by  whicli  it  appears.  That  if  the  original  b^  good,  •"<*  P>n*'»i 
and  the  dcfehdant  prcfent  in  cburr,  he  (hatl  be  compelled  to  ?Jb%uetc^ 
anfWer  i^^  let  di*  {)r<k:eft  whereon  he  kiamfc  Ih,  or  the  executibn  coBtra(iia]iis 
of  it,  t>^    never  fo  iJtrbnedtii  of  dcftfllve,  fo  that  It  never  were  J^^'f^  ^  ^ 
drfcontinued  }  for  the  fcnd  ot  proc(ifs  is  to  compel  s(n  appear-  \Ci\\  ^*^^ 
ancei  aan<)  rtiit  end  being  t€x\/t^^  and  a  legal  chargb  appearing  qj^!q6u  €i^ 
againft  ttie  defendant  no  way  difcontiiliied,  the^  law  will  tibt  fo  *«i«5w»thtr 
far  regard  a  flTp  in  the  prdcefs,  as  to  let  the  tfefchdant  oat  of  S^tWdiii*^ 
court  Ttm    ordor  only  Co  ha^e  hint  brought  in  again  In  better  <•&>  wUamc 
foiiii.      .And  tbercfere  %vbere  Si  defendant  haib  excepted  to  the  ^^f*  *^.*^ 
F<««ft  ■  w^iereon  he  bath  appeared,  that  he  wai  (i)  never  (brv-  j?Dii2*Jo, 
ed  «Mla    tt,;«r.  tbit  (/)  j^  Aicb  preoeft  liea  ja  the  csafi^  or  (/J  Aiibitu 
**«Jf  **^e  (m}  ffj»  before:  the  otiginal,  ^  that  i;  was.  not  ^  "  7«  ** 
**!!!a2^  inao  the  (»)  proper  Mttnlfii  or  thai  it  was  {0}  not  re-  ^   t  Mo. 
tsMMtt  j^j^  n  proper  4iy,.,or  that  k.  ««l  (jlj  dijFffiled  to  ooe  »♦»•  ^'**»« 
!iL^.?^;*^  ^cfT,  «  (haa  ift.had^ot  fc^maoy  daya  u  it  ^:i^^''r 
25/1^^  between  Its  /^i^aiKi  r«*«r^*  or  for  a*y  {r>  ^ther  uJ^^t.tu 
*^.  "^^^  ^efcfSft  yet  he  Jiaih  been  eoflapetlad  to  anfwer  the  ♦^5?*J*  *♦• 
anffn^;,    .     And  4gretaUy  hereto  it  f/m  iattly  (;)  refolded,  I^H-Vfi/*' 
''^J?*^^  dl|l«icrai)iottby,ibc  gottft  of  king'abf  iv:h,  againft  ^he  f.  Repieiin  1. 
opwioaa  w>t  MuJ^ftiDi^Bow^^  AlAth<.dafeBdwtin  an  appeal  f^*'** 

Litwl<r      *-^*'^-  **^'**  ^    Jy-    ^^-  '^^  trpcArtnee  tl.     i  R,  Abr.  774.       3  Mod.  »6c. 

^^iitaiT*^    »ooko«gH.6.»9.  ftom  which  the  .bote  cited  authority  ia  Brook,  DiTcMitionoctf, 

fP- '  ^**«*«»»  feetfit  radier  to  conCMdia  than  wamnt  it.  (1*>  8  H.  6.  a^.     •  s  H.  6«  iS*   < t  H.  ii  t  c. 

J  TO     V^*^-  *•  '''^•^*  "^^  "•  i^  57-    Fi  Pto.  117.  Dif.  17.  ^i;  SI  H.  7. 16.    f .  Err.  47-    4«  *• 

K;  ^V»*     .^**  *••    R«fp.i>,    F.Judg..4»     i»H.7.mi.    Yelfcrton  icg.    2  Sid.  loo.  I6au  aad  ia« 

VhiTo^' .^^' "'^'*'' *"^.'    f*;*^.E«r.3<-    9"-5»3*    tR.  Abr.  77«.    46  Ed.  «.  Jo-   B.  F. 

i  H  fc  "      ^^^  toItT^ «!.!  Un.  4*^a.    0.  Ert,  BC^.    Pre*.  tt3,    ]^  5$,  54,    «i  H.  7.  id. 

•  ,6     Jt^*    ^^^'*^  7n  r»»J  I  Sid.  406.    (•)  S8  E.  1. 20.    19  E.  ^  ,,.     pf  DIf.  S^.      W  •!  H. 

VjL     p**n.4cE.  j.  31,    F.Ai6Bad.i4.    (^)CW,  »ni;  4H.    (#)  B^  Tobt.  4<,S4»  Dl£s$«    Mm 

i!m  1  .^'*'!i^^  ?-  J«"'«  ir.  i»-  "  K.  4.  II.  9  2.4- 18.     ft  Hi  t.  It.    O  '•  W.  5«« 
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!   • 


4Ai 


4.31. 

F.  ADcnd.  14, 


c  .- 


ft)  vide  r 

I4».  143. 
YdMrtbA  td4. 

C»j4i:.  fti4; 

la  H.  4.  iS. 

At  H-7'  ^4* 
3>td.  j^.flio.  ^ 
la  H.  4«  }• 
B.Dtr.  dfPro* 

f  #;  C.  Jap.  ^U, 

F.DiT.  4a* 
S9  H.  B.  J9. 

AoeA^.  t7« 
B.  Rrtlrtd.  %, 
IMC  ^e  fro.  u 


a 


J  T,  AffiM4. 


iUc.  de  Pro,  4. 
to  H»  6. 3^9^. 
»7  H.  6.  5.' 
S  H.  o.  so^ 

Coo,  B.  Di(^  4j. 
B«t  t^i|  po|e  .11 

not  «ritrapt^4. 
bjr  tkc.bo<^  at 
Itfpe,  wliich  art 
ft?  H«  6.  5. 
and  14  H.  6.  %o» 
(i)  IP  H.  6.  ]^ 

34,  IV4-  *o- 
r*  Amcsd.  a6* 

?7.  SaqneaiS* 
.  DiT.  »4.  3g. 
(a^F.Jodf.ia. 


for  ^401  «f  the  words.  «&r  mmii  virty  &c 
by  j(>i^  9ppCMiiace^.  aotsritb&uidhig  he  ha< 
t9..jUke.«|lvsnUge.of  ic^  by  daving  cjfiy 
t^^  demHrriof»  . 
.iVnd  iM/f  Thti.-in  all  the  year*boo1 
'  t>]b-  pointy  •^CGp(  (b)  onc^  it  te  Ciid  genei 
>.  rors  ajq  fatlvcd  by  ftn  appearaoct^  withoui 
ait>epdin«nt:  But  iatbat  om  k  ii  faid, 
.  aoQ^nd^, 

Alfo  it  feemt  that  where^evor  prcorfi  i 

/^  from  time  to  time,  .without  any  the  U 

aD4<.ihe  purtif  s  {d)  have  always  a  day  ope 

Hinds  of  errors  whatfoevcr  that  come  un 

cojitinV(IPces»  are  (i)  faived  by  an  appe 

(f)  cafes  by  which .  it  appears^  That  defe 

'  taking  exceptions  to  fuch  errors,  have  been 

the  originar^  which  they  would  not  have 

had  been  taken  to  h;^ve  bteiL  dilcontinu 

they  certainly  .are  by  an  error,  in  fufFerin 

'.contihnance.     And  if  the  original  be  not 

errors.  Why  ihould  they  not  be  as  much 

ance,  as  anv  of  the  other  errors  above  m^ 

it  not  be  altogether  as  trifling  in  this^  at 

difmift  a  perfon  only  in  order  to  (end  I 

in  criminal  cafes  this  could  .not  but  be  of 

.quence,  by  giving  the  defendat^t,  who  is 

of  the  court,  an  opportunity  of  cfcapiog. 

{rror.  3,     3  H.  6.  9*      . 

'  Si&^  leS.  Bat  it  tetna  agreed  by  the 
other  difcontinuanee  in  the  proceft  agai 
^he£ime  eflSiftwal  dlfcmfiifilaitee^  ih  itii 
prooefr.  Brit  It  feetnt, 'Thit  Hb  fiicti 
whtcher  intbeprocirts^'or  in  tfi^  fotl,  fti; 
tintie  ttr  tohatr  tlM  origltfat  Mk  •  '  Bat  if 
Aall  cauTe  (if  nti^  fM-oCeft'  to  bi!^«warde 
ivaiipcnsd^  and-itf  ifWr  Irtiil,  atietr  ( 
who\e(t)  iflaar^tviedfoteriagti)!  1  ^Mscatifi 
eiceckiaed^  •and)  thd  ifAttk^  ftte(  Ht^Mttmnt 
mcQtrbe  ^vcnofi>a"Vard}£l«by  jorcirs  a 
any  way  «rf onaMB,  it  wlU  be  VMalty  er 
trial  was.wboliy  uiiwarfMlfdy  ani  conit 
tried* 

%%  1^1, 3. 4.  (0  s  A*  c.  3.  r.Dn:  IS*'  vide  • 

Errors^  n  S*3«aw.  7H«  6Jii;«v«9l^3«  5», 

Si^.  log*  .  A^fo,.  as  .1.  apprehend,   sr 
proccfs  agatnft  the  jurorsj  whe  adually  t 


Ch.S7-  OFPROCESSi  4»t 

(a)  mif-trUIy  29  mucb  M  thofe  which  are  otllcd   difcontifia-  ^«j  v|^  ^d^^ 
aJDccsi  ai  where  fuch  procefs  of  this  kind  is  awarded  which  i|  Abr«334,  ))$» 
Dot  (^)  proper  ifi  the  ciA,  or  wfacie  it  it  AmOmA  to  a  ('r  j  wrong  w J»  357. 455* 
o^er»  or  t^it  a  f4(/  wrong  vi£De>  or  (ft)  miC^recitts  the  former  (S/jh.  a.  tf. 
procefs,  or  is  (f)  mir*returned,  or  (g)  not  returned  it  all,  &c.  F.  Err.  16. 
For  if  error*  of  this  kind  btfefuchcflfea  cyan  in  civil  aaiont  ^'^ly^'**^ 
where  they  ire  not  Within  fome  of  the  ftatutes  of  Amendments  mi^^     ^  ^ 
or  Jeofails,  aa  it  fecma  to  ha  admitted  that  they  have,  it  plain-  Moor  356. 
ly  follows,  that  they  maa  always  have  it  in:  criminal  proceed-  Y^J^'^ 
ings,  fmcc  (b)  no  fuch  proceedings  are  within  the  banefit  of  (j)c,  clig«  441. 
»V  of  tboff  ftmitca.    But  if  an  trK>r  of  this  kind»  owing  Vj4«  fiip.  c  sf 
wholly  to;  the  mi^tfiow  of  the  clerk,  be  diibovered  before  ^  ^J^ 
tfii/9  aad  the  amafidmcnt  of  it  wU  fet  the  whole  matter  rifthr,  45^'.     '7''*  ' 
perhaps  It  may  he  (i)  aaaended  by  the  common  law.    And  it  »i^«^i|«ii^ 
haih  been  iJt}  holdeo  dearly.  That  even  a  difoontlfluaiice  of  J^)  c!  jlf^^**" 
proceii  oaay  be  ameii^  by  cooCent  of  the  parties.  >(/)  c,  itfb467w 

'iDa4*4Vr.fS4t 
^IhJ^^'  tff)  V»i«  »i  J*e.  «.  13.  1  D«n.  Abr.  J40,  |4I.  S  Co.  i6j.  (A)  6  I4«|fra  aS}. 
1  UkiM  5t.^9>  1.  ^tttt.  B.  4;  140.  B.  Amend,  10.  17.  66.  91.  W.  de  Pro«  4. 47,  F.  Amf^ 
59*  75*    •»£•»}<•   (i}siH.7.4o,    F.AMeiid«7ak 

*^»  iiQ.     Howibever  an  error  may  be  fo  far  (alved  by  the  ^'^i^^\V^^ 
P«ty%  appearance,  that  he  (hall  be  as  much  compellable  to  19  h!  t  %ti 
?mwcr  the  original,  as  if  there  had  been  no  fuch^  error ;  Yet  if  3  H.  4.  re.  ''    * 
he  weit!  rubjcflf  to  any  difadvantage  in  rcfpcft  of  having  fuch  b  At^sJjta. 
pratel^ awarded  agaioft  him;  as  to  the  lofs  of  his  goods  upon  Exfgeat  tSL      > 
•n  exigent,  or  to  the  forfeiture  of  the  privilege  of  appearance  Summtry  ayj.  ^ ' 
bjr  attorney   upon  a  pluriai  he  (0  (hall  wholly  avoid  fuch  I'n^!^'^^' 
dilihWantage  when  fuch  award,  which  Ihould  havccaufed  it,  flErrpfu^ 
appears  to  be  any  way  eirontous,  whether  in  refpcft  of  a  dif-  Ba^ »  H.  ^\. 
f onunuaoce,  or  mif-cootinuance,  or  otherwife,  J]  ^-  3-  ''•  «»• 

5*?*  "*-    Alfo,  tm  tht  like  iccfen.  It  (cent  to  be  /i»)  {».)j%.t.«.«. 
peed^Thatifa  man  be  oudaw«<),  MrbfecoiKi«nii4d  bf  defsmie,  ^'Jj^  '• 
lor  not  appealing  to  procffba  whkk  i»  My  way  emnaomvlw  Oifc.  dVlS! .». 
nny  take  advantage  oiF  the  erroe  io  avoidviceof  fiieh  omlawry,  'ism-  >oOk  ><». 
«  Other  ^oodcmiiatiooi  fof  no  one  fcall  be  «ood«no«I  barely  ^f£"f-h 
for.not^ppe,ri„g^  where  th«  which  (hwid  hfeve  comfN<M  ,'iTii. 
mmtohwe  j»pp,afed  «  d«t«fti»e.    But  it  (n)  TeenM,  That  a  rtiM.?.!*.! 

«n » P"^^**^ng  a  pardon^  and  (hewing  u  to  the  oomt ;  for  that    »    -      * 
fl^S^*- ^*^*^  there  was  .fiich  to  outlawry  againft  him^  aa         . 
j^^.^'P«rdont  wbicb,  ¥  i(  w^c'anaftoons,  it  voaU  not       ..' 

.w?/****  Howferk  dHconflnuahc^'ofone  appeal  Fill  bei I  . 
»  baf  to  another;  hath  been  aUcady  coofidered,  chap.  aj.  feA.  » 
^a*»  . 
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0|F     PROC^S 

"  *  *       • 

Ako  now  J  Aoi  in  th^..(f€ea^  i^Uce  | 
i!(ier  the  nature  of  pwctU  op  a  criinina] 
ptrticulak^  fcga;d  to  pr^ceb  of  QyiTLAWRi 

For  the  better  underftamding  thereof,  ] 
Iqllowing  pointi;     Fir0,  Whether  procc 
ail  criminal  cafes'?     Secondlyi  In  what 
awarded  in  general.      Apd^  Thirdly,   \ 
required  in  tl^e  •Wjurd  of  it  againft  the 

SiB.  113.  As'totheiirft  point.  vt%, 
outlawry  He.  in  all  criminal  cafes,  i  t? 
^hat  it  >fe$  in  ilf  appeals,  (a)  whether  o 
and  in  alt  indifhr^ents  of  ireafon  or  feV 
Returns  of  a  ^efcous;  and  alfo  in  aR  indi^ 
yi  a  ^rmjs.  Alfo  it  fecms  pro1»ble,  Th 
diflment  of  {d)  confpiracy,  or  (e)  deceit 
of  a  higher  nature  than  a  trefpais  with  fo 
not  on  ;ny  indi£iment  for  a  crime  of  an 

li.4,9.    F*  ^.  t9,    9.  £iift9(t«5.  tf.4^.     S. 
(/J  Yi4e  la  E.  4. 1 s.     )5  ki.  $.  i.     Con.  S  £ 


I 


Siff.  114.  It  fefms  {g}^  agreed,  Tt 
a^ion  o^  a  ilatute,  unlefs  it  be  giyen  by 
prefsly,  as  in  the  cafe  of  a  (h)  framunir^y 
Of  impliedly,  as  where  a  recovery  is  giv4 
in  fuch  procels  lay  before.  And  agrees 
adj.ttdged»  That  it  lie$  nqt  ^i  an  amnion 
liveries,  or  of  fk)  maintenapcc,  nor  in 
tlVitt  it  lay  not  m  a  writ  pf  (mjtntry  01 
it  was  given  by  23  Hen.  8}  c<  H-  But 
freipar«  for  a  ("« j  forpiUe  entry  "on  8 
the  ftarutc  exprefdy  givpi  %  recovery 
procefs  lies  in  it  by  thp  comiifion  ianir. 
in  the  (9)  year»book  3  H.  6.  That  it 
on  ftattites ;  but  the  contrary  it  «ijud^c 
the  ftMUt^i  s^inft.fWeftaUing  ;  and  ic 
general  rule.  That  it  lies  ncct  on  %n  m< 
tn  an  afiion  oii  a  ftami^i  luriaia  it  Im 
given  by  fuctii  flatiite« 


ffi 


B.Iaif»si.  .^f|f.8.<«   %l^.^%^    BJfUe] 

(f)  Findi  35f«        S//P.  115.    As  to  the  fecond  poi  n  t, 

pfQCfis  oCout|a)^j  ^tg  I^awa^e<i 
ferve  the  fofk^wing  j^iculars.     T^ltl 
agreed  (q)  That inevery  inc^idai^ii^   « 

Brr*  ta.    VUsfH.  i»9«     SiU4»l% 
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Ltftal  it8, 
SOS. 

a6E«  3.7a*' 
F.  EjU|CDt  30, 
ViUguyJ   t7« 


I    I 


^•^ 


s«c» 


Cb.  17.  pPPftOCESB.  ^f 

utidcr  tftc  icgrw  of  caf>lhil|  there  mqft  b*  three  r^MvV  to  thf  j^J4»«. f. s^ 
jfccrrlF  of  t(ie  fame  county  wherein  tfttc  profecutron  ii  com-  FiaJft"^^'*^* 
mcnccd,  before  tbfr  exigent  ftall  be  awarded,  unlefs  tt  be  af-  wukaigt^, 
tet  (tf)  judgment ;  in  i|rhich  cafe  one  capiat  ia  fufBcient.— And'^^j  J*  *««•  fo.  ' 
f«tfr/,rf  three  f^^/Vx  be  not  ftiU  ncceflkrjr  in  an  ifppeal  of  B.FJTjy^^* 
rape,  ^  ihey  wete  at  tfie  common  law,  notwitb({andipg  it  be  B<%fiit4/ 
inadcjf)  felony  by  ftatut^?  ■     -.     .        -    f'JCli,,j.  . 

Si^.  1 1 6.    Secondly,  That  it  fccms  to  be  (d)  agr^,  Tb»t  ^'J^  ^ 
?"f  ?^''^'  before  the  award  of  the  exigent,  hath  Swaya  jbe^i  id!i^2^ 
fufficicnt  in  an  indjamcnt  o;  appeal  of  death,  or  high  ti^eaiTon  $  iHt^glL^ 
puttfiat  ftfccms  (f)  doiibtful  whether  two  c^ifs*s  were  ootrj-  ^Cflr.  »W« 
jw/ed  by  the  common  law,  in  all  indiamentj  and  appeals  pf  iSLi\u 
any  other  fclopy.    However  U  ia  certain,  Xhzt  they  arc  r^-  WF.  HtltUi 
gwred  in  all  indiamenta  of  any  pther  felony,  by  25  Edw.'j.  »S^«_ 
c.  14.  by  which  it  is  recorded^  "  That  if 'after  any  man  ^e  omtk^K 
u"^'- ^^  9f  Wony  before  the  jufticca  \n  their  feffions,  to  F.  top  *J* 
,    hear  aod  determine,  it'fliall  be  commanded  to  the  ihcriflFto  ^2^^ 
„  «««ch  his  body  6y  writ  or  precept,  which  is  called  a  caplaii  l\S^t^ 
«  fl?  11  u  ^^^  l^criff  return  that  the  body  is  not  found,  another  ♦ 

^   fliall  \i^  incontinently  made,  reiurnable  at  three  weeks  after, 
wherein  it  Ihall  be  compHfed,  that  the  flierlff  fliall  caufe  tp 
.  I>e  fcized  his  chattels,  and  fafely  keep  them  till  the  d^  qf 
u  Tn>  ^^H^  °^  ?^^^Pt  returned.     And   if  the  flieriff  return 
u  \    -    .  -^  ^^y  "  '^^^  found,  and  the  indiflce  cometh  not, 
,,  f?  ?xigent  fliall  be  awarded,  and  the  chattels  fliall  be  for- 
M    »  »\  V  ^^^  '*^  ^f  ^^^  Cfown  ordaineth.     But  if  become  anjl 
«  r  f   ^•'J^clf,  or  be  taken  by  the  flipriffjor  by  other  minifter,  r/is  P  C  6n 
M    k      f  ■  f  ^^^^^^  ®f  ^*^«  ^«^^"<*  cap/as,  then  the  goods  anji  siomiM^a^ 
cnatteFs  |hall  be  faved.*'— It  feema  to  h^ve  been  the  general  Ap»«<««t«««a 

ti'ml         •    ^8^  '!  nicntion  only  the  latter ;    but  that  it  ex-  »hidi  pwe^ 
^enas  not  to  any  indiamcnt  or  appeal  of  death,  though  it  fpeak  "^2^ 
Of  i^iony  ill  general.  '  i-«oot»d  io«i 

a  flf  f  u^'    Thirdly,  (g)  That  after  the  fiierlffhalh  returned  ft)v.2m$.p 
SwUl^Sone*^  %"'*''"•  ''^  '^  ^^"P^^  ""'"^^  ^^^  W-S" 

■ft  *  *  *'  F«"»*llt  ThM  if  Uw«  be  <f  v<r4j  aH>eUe««.rc«i|e  tit 

liplM  i*^'»  aod  others  I|»kedefe^l^  tb(»fcwb«t«ww  MpJeMl 

the  wK^     *'°*^  of  tlje  writ,  or  any  fucb  plea  in  bar  as  goes  to 

Jif(,„ui!^^  Aiit<i}  fiiaU  beccptiaucdagamftibefi:  wbooiake   .  . 

or  nul  it  'iH'^  «!"'7»  «»^  no  exigent  fluU  iOue  till  fucb  a  plea  i'J  '•*  "* 

Of  pUufljalf  be  determined.     ■    *         •  *^       «• 

awarded  V*u  ^1%'   ^Ijat  an  exigeot  Aall  C*;  «erer  be  »iF.E«%.-. 
■.»,-,   a    M*  «!>«  P»eriff  of  any  other  conm*  than  that  whereia  D«f»oit  lo.  f7. 
tte  otknee  is  laid  j    and  that  by  the  (i)  common  law  there  »•  J- 1"' ' 
»«H.4.»a,  «?.»»..» 4. 34.  •NiWiWe«H.C.«.S4>adtJI.«.« 
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4p.  jOF    FKOCE 

l^ir;vnieF.Pi«^  .was  .iia(iz)  oefeffit}'  of  9  <apiis  to  th 
«•  3*  34«  155*    5QUQi,y»  .  Bm  (h^  )ayr  relating  10  i\i\%  n 

i!*E.  5.  tu     ^^^  ^y  ^^y^^^  ftaiute$»  i  (ball  5«i 

«  H'.i%.      'i«  ^'^'  «^Q^< '  •  An4  .firft  it  V  cnaa^ 

«     V  That  before  uiy  jCxigcntby  awardc 

iTJi'^it      '^h  ^  tin.^:kil*g:«  .kcnch.Df  tieafon  c 

amidftf,  M  (y  wherein  they  be  indi£led,  as  to  \\ 

^^  qqutity  wberf  of  they  hp  aamed  in  tV, 

?^  K^^i^/  having,  the  (pac(e  o{  fix  weel 

5}.  tkpe^  ^y  tht  4ifcr<iion  of  the  ("aid  j 

!<  vitf. before  jbt  .icturo  of  the  fame  \ 

.  .  **  the  juflicea  (hall  proceed  in  the  ma 

H  fofeUie  Oatiite,)  And  if  pny  exigei 

•  ISilf  9|,. .    V  lawry  4[ironoitf)ced  agabft  fuch  pci 

•     *f  the  faid  svrit«>.^e  fame  exigent,  t 

.  .  .^  .  >     €(  l^y^fiy  tb^eof  pronouQCQdy  (hall 

.  V  none."  .    .    -  . 
.  9f&,  12U    AJid  k  b  farther  cnai 
••..That  upon,  every  indi^nicnt  or 
**  fubjc^,  dwelling  in  other  count] 
^*  inCQU  or  appeal  £ba)l  be  taken,  < 

•  V  pais*  before  the  juftices  of  peac< 
^f  ing  power  to  take  fuch  indi<5lri 
^  coiDitii0iooera  or  jufticeH  in    ; 

'.    M Jibcftyof  £nglaodt   before  any 

,  •  ^     "■  '**  aftcr.thp  firft  writ  of  capias  reiu 

*^  (hall  be  ^yvarded,  dire^ed    to 

^V  whereof  hci  who  ia  fo  indi<S^ed, 

*^  GOfiverfaDtby  the  (aoio  indict 

*^  ftfue'  j«tft«cfa«    before  wbotn 

*V  9k%  ft.cercai»  day*  contnining  ih« 

*K  4he  date  of  tb<  bid  J»ft  vric^  u 

.dA:«v.>4t^)^,  from  mooth  to  month  1  and  w 

'    ^^/rom  Ax  weeka  to  fix  weeks,  t 

'';ibetday«fibo. return  of  the  f« 

^*.  fecpnd  ttf/IJaEf»  tbeiberiflE  ihaV 

*'  frbiich  ia  fofodided  or  appeak 

acjfbuod  within* hie  baiUwick  t 

^*<wkhiii  kiabettifrickv  to  make 
^  .  .  ^* -Wore  the  return- iif  tbe  fame 

*'  di£M  or  eppeakdt  Ihall  appi 
*^  at  the  day  cootatncd .  in  the  i 
**  which  writ  (a*  Ctrred  and 
**  iodised  or  appealed t  conrie  1 
•.  .•  H  rt  ••  tiirne<>,  the  exigent  fhall  T 
^  exigent  and  •outlawry  ochc 
^  Ihall  be  holden  for  none^   ar  1 


tt.•2^  p  F-  »  It  0  C  fe  8  S%  4S1 

j^^/fijr,  Sot  it  fl  e»f»reM)r  prdvMcrf;  ««  TKat  eke  abor*. 
**  Melted  ibrote,  OMicefftlHg  proceft  td  be  mMv  before  the 
^  kibg  fb  bit  benell*  itanA  iii  fbrce.^  And  tliat  this  prefbtic 
tmifeAiU  OM  exniid'f^'^^iitdiftttiefiti  of  appeilt  tatien  wicft* 
•«  in  the  county  of  Cheftcr/'  And  that  ♦•  if  arty  pcrfon  Ihall  Be 
**  MiAed  0r«p|»e«M  ^Terotiy  or  ueafen,  iod  at  the  time  of 
^  HMfiune  felony  or  treafoirfVipporedi  was  eion^eifant  wftbin 
**  rite^cottiirf,  ii4ieM)f' the  iAdiattient  tfr  appeal  n^akes  intn^ 
*^  fiody  the  Kke  proctft*  be  Aiade  a^alnft  Mm  aa  was  ufed  bd- 

&if«  f2t*  And  If  iefaftbtr  ttnQcA  by  td  Him.  6.  c.  6. 
"  Tbaf  f lift  feeofsd  ttf^im;  as  ta  required  by  8  Hen.  6*  e.  i6. 
**  ftall-  b9  awarded  u(taa  tftdiftrAema  or  appealf,  rtf^oved  in- 
*'  10  tke  luAf^fe  bench:  of  -eifewhere.  by  arti^rari  or  ocber« 
*•  wlfc*^      •  •     *  • .  • 

friJll  1 24.    It  h  obibfmbk  thttt  it  feitma  to  beholden  gen^ 
nltf  Joiiiaiivy(i»)  book»,  Thar  every  oatlaWry  wheteter;  on  an  r«;  t«.4'n 
iadtament  ora|ipeal  agattift  a  pcrftm  Mving  *ki  a  county  6\(fkr'  I*".^*/'  ^. 
eot  firooi^  thai  wherein  Hke  eoert  fita,  ia  ern)neoBa»  if  00  fuch  ^/      ^'  '* 
«0^ei»  with  a  command  to  the  (heriff  to  make  proclamation.  Summary  to^* 
aiia  ^iMn  by  I  Henu  6.  were  awarded  to  the  (heriff  of  the  ^-  P'^*^«  «<^l- 
counqr  whcreta  the  pany  is  Aippofed  to  be  tonverfant,  beforfc  ^'    '  '  '* . 
the  award  otthetvigent:  And  there  arc  fi)  precedents  where-  IJ^.'^'**^'®** 
in  eutlaeirrm  in  appeals,  original ly   commenced  in  the  kfrfg's  F.E^Ior•6^** 
bench,  hae«  been  reverM.for  want  of  fuch  a  capiai.     Yet  it  luaii  5s*  ' 
feema.  That  on  the  other  fide  it  may  be  probably  argeed.  That 
indidiUcms  of  treafon  or  felony,  original! ycomnnenced  in  the 
king'a  bench,  aic  etprersty  provided  for  by  the  (^)  ftatute  of  (0  Sop.  C  no. 
6  Hen.  6*  which  requires,  ^«  That  a  tapias^  having  the  fpaceoffijt  *  **»'«  "»5» " 
•*  weskB  or  mere,  fliaH  be  awarded  to  theiherifFof  the  county 
«'  whereof  the  indidee  IhaU  be  named  ;*'  and  ih\$  flatute  is  taken 
notice  of  b^  diat  of  8  Hen.  fc-Whlch  esrprefsly  enaaii,  *•  That  it 
"  nallfland  in  its  full  foree/^  and  cherclbte  cannot  well  be  ima- 
¥??f  ^^  '^^n6  either  to  fopqrMe  or  repeal  it.  .  £fpeoially,  con- 
»^»8  t^t  it  begmr^th  juftlcel  of  peace,  end  makea  no  ex- 
peo  nemtoD^i^.tbekifliig'ybeneh:  Anditie  a  (d)  general  rule,  {^C^^h 
iQ  the  conOeuaiaii  ^f  ifam^as^  Tbet  where  tblngs  of  af»  inferior 
^^8^v^£,ft  mentioned^  ikofe  of  a  Mghet  dignity  Chall  not 
M  wctodM  under  fabfaqaeMt  general  words. '  M(o  it  appeara  ' 
from  the  prctraiWe  of  to  Heiu  6.  c»  6.  That  neither  indtd- 
neewnof  appenia,  removed  into  the  king*a  bench  by  ttrii^rorit  ^ 
Me  wohiQ  (he  bcanfit  rf  g.  Hen;  6;  c.  10.  befeae  the  making' 
or  that  ftatute,  which  expiefUy  peovitlea  for  iodiatnerm  and  ' 
'k      i*-r^  'epioved;  and  tbere  fcems  at  leaftwi.good  redfen, 
that  ^  iDdiAm^i^  and  appeafts^  originaUy  ccwsmeAoed  in  the 
king  a  b«teh„ibaH  not  be  talutti  to  be  within  dMt  benefit  of  it. 
ro  whteh  nuqp  be  added^  Tha«  k  items  to  have  been  admitted  ' 
in  the  jeu^K>ok  of  ($)  ji  »«.  tbat  ah  appeal,  ori^eally  com-  M  |i  tL.^  is. 
menced  in  th«  kingfs  be  neb,  is  wkbin  the  eouily  bf  6  Hen.  «. 
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OF      P  R  0  C  E  ! 

e.  I.  in^  that^noutlawiy  therua  U  en 
.  no  Mpias  flontaining  the  fpace  of  fix  n 
,  Dmilfof  the  county  whereof  ifw  appellee 
tute  require*  J  by  which  it  feemi  Lo  be  ii 
.appeal  i)  not  within  ,tbe  S  but  the  6  Hen 
is  Aill  in  fofce. 

Stff.  I2<;.  It  feems  to  have  been  (a) 
of  thcfc  Itatuies,  a  cef^iai  Ihall  be  awardi 
tine,  wbete  (he  defendant  is  named  of  an; 
in  any  indiflment  or  appeal.  And  it  fc 
Ihall  be  direSed  to,  and  returned  by  ihe 
county.  And  it  hath  been  (e)  faid,  Tha 
it,  the  exigent  may  be  awarded  Dwell  as 
becaufe  the  court  cannot  compel  him 
prorecution  might  be  unreafonibly  delaj 
were  to  be  Oayed  till  he  Qiould  reiurn  it. 
makes  a  quari^  Whether  the  court  of  kin 
force  a  return  of  the  writ  i 

ViilcCni.Cir.  151,  aj}. 

SiS.  126.  If  *  defendant  be  cxpref 
county  wherein  he  is  indide^  or  appeal' 
under  an  allui  diiiut  of  another,  it  h<i 
1  hit  there  is  no  need  of  any  capias,  wi 
clamaiion,  according  to  8  Hen.  6.  bet 
under  the  oiim  diHus  u  [/)  no  way  i 
Alfu  if  a  defendant  be  named  of  B.  and 
no  need  of  any  tapim  10  the  {heiifl'  of 
lies,  becaufe  it  appears  that  the  defend 
verfant  at  B.  But  if  a  defendant  be  na 
at  prefctil,  but  only  late  of  B.  and  lati 
&c.  beina  all  of  them  in  counties  difT 
the  pTofecuiion  Is  comirenced,  a  ea^ic 
pf  {h)  every  one  of  ihofc  couiitu's. 

Stil.  127.  Notwiihftanding  the  w. 
any  outlawry  pronounced  contrary  to  t 
tuies  iball  be  void :  Yet  it  fccms  to  b 
rot  to  be  taken  to  be  utterly  void,  bi 
et  error. 

Siii.  118.  As  to  the  third  point,  t- 
t'equired  in  the  award  ofprocefs  of  o 
cipal  and  accefiary,  it  is  recited  by  the  t 
c.  i+,  "  That  it  had  been  ufed  in  foiu 
ft  11!  being  eppcaled  of  eommandmer 
wiihin  the  fame  time  that  he  which 
is  outlawed :"  And  thereupon  ^t  is  pi 
"  outh;«ed  upon  appeal  of  co(unian< 
"  cOi")  unlefs  he  that  is  appealed  of  i 


^«*  that  one  Mee  law  be  ofed  therein  through  the  realol;  tii^ 
<<  verthefefr  he  thit  will  fo  appeal,  (ball  iiot»  b)f  reafen  of  this ^ 
^  intermit  to  leave  diFto  eommenee  bia  appeal  to  the  next 
"  coorttf  againft  them,  no  more  than  ogairrft  their  principals^ 
^  which  be  appealed  of  the  deed^  hurt  their  exigent  fliali  re- 
*<  main,  until  fuch  as  be  appealed  of  the  deed  be  attainted  by 
**  outlawrj  or  otherwiCb." 

In  the  conftniaibtt  of  this  ftatute,  the  following  ptrticutarl 
feem  moft  remarkable  : — 

Sfg.  1K9.  -Firft,  That  it  feema  to  be  (a)  agreed.  That  it  i'^.^T!*^^ 
extcmla  as  well  to  indidmenti  a9  to  appeals,*  not  only  becaufe  ainft.  iSv 
the  word  {h)  appeal  in  the  ftacute  may,  in  a  large  fenfe,  be  fl!*' cokeii^* 
taken  for  an  accufatton  in  general,  but  becaufe  indiSments  arc  ^^^  |^  p,  c!!^ 
certainly  as  much  wuhln  the  reafon  of  the  ftatute,  as  appeals ;  4«  69. 
zad  Che  common  law,  for  the  (£)  fettling  whereof  this  ftakute  r^^«"^*  "7» 
was  made,  did  {d)  not  make  any  diftindioo  ia  this  lefpcS  be-  jJitJoo  f  5. 
tween  appeals  and  indiQmentft.  « In*.  183* 

Si£f,  I  JO.    Secondly,  That  it  feems  alfo  to  be  (/)  agreed^  r';4s£«3«i7i 
That  nwhcrcvcr  Come  of  the  defendants  arc  cxprefsly  charged  as   '^'^♦"     - 
printf pals,  arid  others  as  acceflaries,  before  the  award  of  this  R*aftai4l'  * 
c3tigcr»t»   the  Outlawry  thereon  of  thofe  charged  as  accefliirie*,  (7;  Sum.  a: 
cannot  be  hut  reverfaWe;  becaufe  it  appears  upon  the  record,**"*'*'?^ 
That  the  exigent  iffued  contrary  to  the  directions  of  the  ftatute.  J.  p,  c",  46. 70* 
But  if  fetcral  be  outlaif^^ed  oa  a  writ  of  appeal,  which  (/)   j48-' 
chargtth  ihcm  all  alike,  without  any  diftinaion,  I  (g)  fee  not  W  VMe4jB, 
how  any  advantage  can  be  taken  of  the  appellant's  not  having  L  AffiiVitfl* 
purfued  the  ftatute,  fince  it  appears  not  but  that  he  might  have  I^apo**!;.  79. 
charged  them  all  as  principals.  B.Hilc  Bxi^.4*. 

»  "^  "^  F.  Forfeiture  14* 

&4?.  131,    Thirdly.  That  it  is  holdcn  both  by  (A)  Staund-  (*)S.p.c.46. 

^l^  U)  Coke,  and  {k)  Hale,  That  if  an  appellant  take  out  7o. 

the  exigent  at  the  fame  time  againft  all  the  defendants,  he  muft,  |i'/so«!Vi^' 

)J*f"  *hey  appear,  count  againft  them  all  as  principals,  and  »Htie  ' 


aio« 


aOO> 


mail  be  concluded  to  count  againft  fome  as  principals,  and  J*^  pHncipd   ^  • 
others    as  acceffaries,  becaufe  be  has  taken  out  fuch  procefs  ^h?MT S^okl 
?ga»nit   them  which  is  erroneous,  where  all  are  not  principals,   forthenwin- 
„^  8*'^nt!ng  that  an  exiacnt  taken  out  at  the  fame  time  againft  ««'?*?*^'  f^^'* 

all  thf»  A^£^  \i     ^  °         .  t-  L       t°     *       opinion  fcem  t* 

A    u     T^^"°*"^*'  appear  to  have  been  erroneoaa»  when  by  the  be  t  f*-  4-  »'/• 
wiaratioQ  it  appears  thatfome.of  the  <le£eQdam9  are  aecufed  F.CoroneSo. 
®*l*y  te  acceftaries,  and  thtrefoce  ought  not  to  have  had  an  exi-  JJJ  l^i^Aflife 
8"*^  *«vtrded  a^nft  them,/  till  the .  principal  had  been  attaipt-  l\.  where « ap- 
•k*  J      *  fceiug'.this.  ts.onlv  an  error  in.  the  procefs  to  bring  in  p<^'»'»  tbit  p«r. 
irth!^?"**"'*  ^  a»lf«h.eriws  are  fahred  by  an  appearance,  IreKllnV 
»  u)c   law  (evm^  to  be  now  fettled »  aixi  hath  beea  more  fully  brooKhc  in  by 
ttewn,  fcaions  107,  &c.  '  U  tema  (/)queftionablc  at  this  day,  exigent wfre  ft^li 

,  '  \  '  T  jy    proceeded  againft 

"tSSir*''      ^**  •^'^  43  H.  3.  17,  x«.  35.     44  AA«  x6.     B,  Appeely.     B.  Wg'«  ♦♦• 

F  f  a  Whether 
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(a)  v.  Appeal 
to  £.  3.  7. 


^^^  »  Tafiitstt 

If?. 

1  H.  H.  P.  C. 

%  Hale  too^Mi. 
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Whether  an  appellant  may  not  be  at  liberty  to  de< 
againft  defendants  appearing  on  fuch  an  exigen 
certainly  fafeft  (a)  and  moft  advifeable  for  an 
be  comes  to  the  exigent  to  (hew  which  of  t 
intends  to  charge  as  principals^  and  which  of 
and  to  take  out  the  exigent  againft  the  former  ( 
^againft  the  others. 

Sfif.  132.  Fourthly,  That  it  feems  the  bet 
That  where  there  are  more  than  one  piinc 
ought  not  to  ifTue  till  all  of  them  are  attainted 

Plovdea  29  duhUatur  7  H.  4.  )(•    B,  Appeal  %%^  contra.  F. 


a  Me  ai^eo 
4Cola4r«3i7« 


CHAPTER  THE  TWENTY-i 
OF    ARRAIGNMENT    IN    G 

HAVING  ibcwn  in  what  manner  a  pc 
minal  accufation  is  to  be  brought  into 
the  next  place  endeavour  to  (hew  in  what  n 
sirraigned  or  put  upon  his  trial* 

And  (his  I  (hall  confider.  As  it  relates  to  a 
neral ;  and.  As  it  relates  to  Principal  and  . 
cicular* 


f€)%tfi.'ii^  As  to  the  Arraignment  of  all  criminals  In 

(OnecovitU  already  (hewn  in  the  twcnty-fifih  {c)  chapt< 

u\V^S?^A  ^^^  c^«'^  ^'"  ^^  arraign  a  man  upon  an  in 
ibe arraigAoieot  .  apt^eal' for  tl^e  fame  crime  It  depending  again 
upon  the  indJa-  |)ei;e  confider  Only  the  following  particulars  > 
•rcifcitidifct^"'**^'  acrimmal  is  to  be  arraigned.— 2.  Whctl 
tinn  tccording  to  It  wil|  be  error»«r«»And^  3«  Where  a  pcrfon 
thccireuaiftanccr  upon  feverat  Mpeftla  or  indidments. 

ofthccafe.  40o,  ^  j-   t    .  .  rx 

4S.  b.47.  and  bj  the  fliCMe«f  3  Hen.  7»  e.  x.  the  jufllcet  are  ordered  to  proc 

■pon  an  ifidi^hDent  ^i^mfdtr  or  manjatgtttrg  ritlunigh  tjkc  year  limited  fox  tk 


fJ)  I  Inft.  34* 
2  Inft,  315, 
Mirr.  c.  5*  C  54< 
(*)  Bradon  137, 

Brittoo  14.  lYt 
Fleta,  L.  i, 
c.  31, 

\  Inil.  34,  35. 
Summaiy  sia* 
ftHal%4t^ 
Kdjoge  !#•    - 


Siff,  I.    At  to  thefirft  particular*  vtz. 
criminal  is  to  be  arraigned ;  I  ihall  obferve, 
perfon  at  tbe  time  of  hw  arraignment,  ought 
;tbe  f^j  itumanfty  and  gentlenels  Vtrbich  ia 
nattiie  of  the  thing/ and  under  no  6dien  terroi 
what  proceeds  from  a  fenfe  of  his  guilt,  ant 
bis  prefentcircuAftanc^  I  and.  thereto  ough 
til  the  bar  in  a  contumelious  manner  ;  as 
tied  ^ethej-,  or  any  other  mark  of  ignom 
^oc  tcvca  With  fetters  on  (/)  bis  kct,  un 
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• 

danger  of  a  icfeous  or  cfcapc.    It  feeni  indeed  to  hwM  kcdn  f^j  F.CofV4|t. 

boldco  by  («)  fiimc,  That  this  18  a  particular  privilege  of  fwr-  f- '^•p '33- 

fons  in  holy  orcJcra.    But  it  feem  the  (b)  better  opinion.  That  ^^^  J  ""^-  34t 

the  Ia«r  makes -m  lUftin^Uon  in  this  rtrp€&>  between  thtm  tod  iomaury  sta. 

BraOmi  137.    S.  P«  C.  tj3«    Kdjrng^  io« 

(«)  I*  Ertycr^k  ttfc,  A.  D,  1711.  •  difference  wu  taken  between  the  disc  of  ifraignoiMt  tnd  tl^ 
<«•  of  trial  t  ««^  accoHiatly  tho  prifoacr  ftoo4  at  tbt  tof  in  chainf  dwfaig  tbi  time  of  big  amign* 
■cat.    6  Sufe  Triala  ajQ.    4CDiDA.3ftft« 

.  Siff.  2.    SecoDcHy*  That  there  is  no  neceffity  that  a  pri->  fe}Ap9d%f. 
Iboerat  the  time  of  his  arraignment  hold  up  his  hand  at  the  bar^  all  ihe  jodget  k 
er  be  commanded  fo  10  do  i  for  this  is  (c)  only  a  ceremony  for  £^^5;^^^^ 
ihaking  known  the  perfon  of  the  offender  to  the  court ;  and  if  fuynond  4A 
Sc  anfwer  that  he  is  the  fame  perfon,  it  is  all  one  (3).  (i)  '''"■«V^ 

moo  J  'Off .  AoldM4 
«p  tlio  haqd  ia  not  wqoiied  In  tht  ca6  of  a  peer.    4  State  Tiiala  atlt  ^^ 

&^.  3*    Thirdly,  That  on  every  indiftment  the  arraign-* 
ment  mud  be  in  ^nglifli,  by  virtue  of  37  Edvr.  3.  c.  15,  by 
wbkh  k  heaaaed,  ^  That  all  pleas  which  ihall  be  pleaded  in 
•*  utf  c«utta  wbatibevcr,  before  any  of  the  king'a  joflioes  What-  ijo'an  t  u!** 
^  foev^r^  fit  in  hia  other  places,  or  before  any  of  bis  other  c.j|iis.i9, 
*<  minifters  whatfoever,  or  in  the  courts  and  plaeet  ef  uty  tSaikddat. 
«  odK&ff    Ittda  whatOMver  withia  ahe  r«alm«  fluU  be  pleaded,  ^^ff^'^^ 
^  ftftwed,  deflsnded,  aafwered^  debated,  and  jud^  in  the  and  Bowta, 
**  EngliOi  tongue,  and  entered  and  inrolled  in  Latin."     But  it  Mich.  7  Ana. 
feona  to  have  been  always  taken.  That  appeals  are  not  within  wwdrfolrtoii 
A'^^  ftttMe,  but  that  they  are  to  be  arraigned,  and  the  plea  of  and  OmSm, 
thedflfiiR(bmt  tq  be  read,  in  (d}  French,  in  the  fame  manner  ^"v-  it  Anatt* 
a«  aftcitmly.  And  thus  I  have  often  known  It  done  in  my  own  ^Ja^^^ 
W  Wfl^if  ace ;  but  upon  what  reafon  this  difference  between  JUetvgotf 

fPP^*  msui  ail  other  profecutions  is  grounded,  I  have  never  ^•'H 1M 
heard4  ©  -»  tOo*i. 

t-Nohr  by  4  Geo*  a.  c.  a6.  explained  by  6  Geo.  a.  c.  6  and  ysda  cat«k* 
H*  **  All  proceedings  whatfoever  in  any  coartr  of  jnftica  iff  HP  W^ 
^  £°gland,  and  in  the  court  of  exchequer  in  Scotland,  whieli 
!i  r^^^^  ^^*  '^^  ^^  admtntftration  of  juftice,  (haH  be  in  th« 
II  £ngU|}|  tongue  and  language  only,  and  not  in  LdUia  or 

c'^Ht^Jta^ror  any.  other  tongue  or  language  whatfoever.'** 

^'  4-    Fourthly,  (/)  That  an  appeal  in  the  kind's  bench'  i/J*  Jeneiaia^ 
5l"5^to  -bfc  arraigned  on  the  plea-fide,  unlefs  it  come  m  by  «r-  » •**«**?  3*** 
^'^fj^r  in  which  cafe  it  ia  faid.  That  it  ought  to  be  arraigned,  *  *"*^  **' 
on  the  crown-fide. 

.?*•  5«   Fifthly,  Th«t  where  a  mit  of  appeal  is  abated,  th« 
pntw«  f^  not  (jg)  be  arraigned  on  the  count  at  the  fuit  of  fi{',^l2  ^ 
we  P^tjr,  becaufe  the  coant  depends  upon  the  writ,  and  that  i*6. «.  «* 
*^'%^enained,  all  (h)  faUs  to  the  ground.    Yet  it  feemt  cer-  9«p>«>  >}•  <^i« 
tatni^if  {he  writ  were  good,  the  appellee  may  in  many  cafe* 

F  f  3  be 
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t   • 


! 


(|)Sc£t.  6  toi4.  be  arraigned  at  the  fuit  of  the  king  upon 

been  more  fully  (hpwn,  chapter  twemy-ihret 


(4)  3  Mod.  265* 

]la\mond  40S. 

(h)  Co.  Ent, 
j6o, 3dl. 

it)  Co.  Ent.  ' 
35»-S54,  315. 


Jii)  JLaftil  4?, 


^«)  Co.  Eat.  53 
to  60. 

(/)  Raftal  47 
fo  55'  47«  5»« 


rf^ 


f *)  4  B.  4.  r|. 
^ii(BC03ry  212. 
$.  F.C.  66. 
^07.  160. 
F.Ccfone  16,17. 
jtO  S.  p.  C.  66. 
Summary  212, 
^  Hale  220. 
<>)S.P.  C.6$# 
(<}  Summary 

2/2*  25S. 

{m)  F.  Co%  379, 
^H.  4.  31.  • 
iAl)'.  F.  Cor.  8i. 

j»}  4  Eii,  4*  I  <• 

>\b,  F.  Corone 
26,27. 

5«  44  E.  4'  44* 
Ab.  F.  Cfo:  oj.  ' 
$ce  alfo  c.  23. 
r.  53.  and  the 
chapter  concern- 
^og'the  pl«a  0/ 
^o'refoicf  con-  . 
y'i€t  ^ni  attaint. 


f 


#)  Si  P.  C.  ^.   ; 


Seffm  6*  As  to  the  fecond  particular, 
omiflion  of  an  arraignment  will  be  error :  II 
i^a)  Modern  Report,  That  an  attainder  of  1 
verfed  for  this  and  other  errors.  Neither  dc 
dent  of  ail  attainder  in  Coke*$  Entries,  on  2l 
trcafon  or  (c)  felony,  in  which  it  is  not 
thcfe  words,  a4  barram  hie  duSlui  in  propria 
fur  marefchailoy  ^c.  it  Jiatim  de  pramiffu  (i 
ie  alt'u prod'itionibus^  (in  cafe  of  hig^h  tfeafori 
allocuius  qualiterfe  veiit  indi  acqwetare  dicit, 
tantamount.  And  therefore  it  is  certainly 
every  record  of  fuch  attainder,  where  the 
condemned,  whether  upon  confelTion  or 
mute,  &c.  Yet  I  find  it  wholly  omitti 
upon  an  (^)  appeal  in  Coke's  Entries,  ar 
omittod  than  exprelTed  (^)  in  fuchatcaindt 

Se^.  y.  As  to  the  third  particular,  v 
fliall  be  arraigned  upon  feveral  appeals  or  i 
that  by  the  common  law,  if  a  man  be  a^ 
lories  at  the  fuit  of  divers  perfons,  he  ma 
raigned  on  each  appeal,  and  then  feveral 
each  appellant  may  be  equally  intitled  tc 
goods,  upon  the  conviction  of  the  appellc 
ner  at  this  day  a  perlbn  charged  with  fev 
robbery  at  the  protecution  of  feveral  perl 
arraigned  and  tried  on  each  indi<£lment ;  I 
fince  the  Astute  of  7i  Hen.  8«  c.  ii«  is 
of  his  goods  upon  a  convid^ion  on  fuch 
fame  manner  as  the  plaintiff  is  upon  a  co 
And  it  is  holden  both  by  (J^)  Staundfoi 
even  a  perfon  attainted  of  robbery  at 
may  be  arraigned  and  tried  at'the  fuit  oi 
i^ere  commenced  before  the  attainder  :  1 
^thorities  cited  for  thp  maintenance  o 
feem  to  be  dired^ly  agatnfl  it ;  and  the  \ 
oioft  to  the  pointy  does  not  come  up  to  i 

S^^w  S*  .  It.  is  made  a  quart  by  (o)  St 
prifo;i(t:befcfe  his  ^tttiinder  ihali  anfwi 
4eatb  or  rape,  ia  the  fiame  manner  as  in 


t 


i  * 


i    •     I     t  •       I       »         » 
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CHAPTER   THE   TWENTY-NINTH.      ^ 

or  THE  ARRAIGNMENT   OF   THE   PRINCIPAL* 

AND  ACCESSARY. 

■  *  f 

AND  now  I  am  in  the  fccond  phcc  to  confidcr  the  nature  '  "-1*  «^'  SS  »  ; 
of  Arraignment,  fo  fcr  as  it  particularly  rtJalca  to  Prm-  ^  Comm.  c.  3. 
cipals  and  Acccflaries.  '     .*'«'^"  ^^'  i* 

For  the  better  undcrftanding  whereof,  tt  may  not  be  im- 
proper to  confider,  I.  In  what  cafes,  in  judgment  of  law,  • 
man  (hail  be  faid  to  be  a  principal,  and  in  what  cafes  he  IhaU  be 
faidto  be  an  acceffary.  2.  Where  he  (haU  be  adjudged  an  ic* 
cefliry  before.     3.  Where  an  acceffary  after. 

Si^.  I.    And  Firft,  For  the  better  underftanding  in  what  ^Y„?'T^'^* 
cafes  a  iran  (hall  be  faid  to  be  a  principal,  and  in  what  an  ac-  j^Jj^'.^'/o^. 
cefiary  i  having  premifed^  that  wheie  a  felony  »•  conimittci  by  f.  Corope  80. 
divers  perfons,  the  (^ )  fame  man  may  be  aPf  inctptl  aod  Acceffiiiy  (*)  7  H.  4^7- 
in  it^  and  fo  charged  in  the  (b)  fame.mdiamcnt  or  appeal  j  as   j^^.^gj. 
wWe  A.  comrnands  B'.  to  kil!  C.  and  afterwards  aflually  joins  (o  Laa>t).  B.m, 
With  hioi  in  the  fta.     And  having  alfo  farther  prcmifcd,  that  ^'^T^^^^^'; 
it  is  agreed  by  all  the  books,  that  the  man  may  be  an  acceffary  3  cor'n*?!*^* 
after  the  h&^  by  {c)  receiving  one  who  was  an  acceffary  before^  F.Corone  195,  • 
as  well  as  by  receiving  a  principal;  and  that  there  feems  to  ^'^'"PJ""^»- 
be  the   farrc  [d)  reafon,  that  a  man  may  be  an  acceffary  before  ^j)Scc,hebcK>W 
(he  fadl^  by  procuring  another  to  be  in  fiich  manner  an  accef-  above  cite4,  and 
fifry  to  the  principal :  Summarj  .19. 

I 'fca.H. endeavour  tq  (hew,  1.  In  what  offences  there  can  be 
w>  acccffaries,  but  all  muft  be  principals,  if  any  way  guilty. 
*•, Where  ibofe  Who  only  abet  a  fa£l,  flxall  be  eftecmcd  as  much 
principals  in  it  ^s  ihofe  who  adually  do  it.  3.  Wlidrc  thofe 
who  aie  afluidly  abient  w^cn  a  fad  is  committed  may  be 
cftccaicd  principals  in  it»  4.  Where  one  (Hall  be  adjudged  a, 
principal  in  an  offence  againft  a  ftatute.  .5.  Whether  the 
offence  of  an  acceffary  can  ever  rife  higher  than  that  of  ihc 
principal, 

V^'^.  a.     As  to  the  firft  particulaf,  viz.  In  what  dflfenccs  f*ff,«%^, 
^^«fe  can  be  no  acccffaries,  but  all  muft  be  principals,  if  any-  (J/  \^^^ '     ' 
V*y  guilty :  It  feems  to  have  been  always  an  u  neon  trover  ted  paHfon  if. 
;"»xiiD,  that  there  can  be  no  acceffaries  in  (/)  high  trcafon,  or  J^'XT.jV^ 
\f)  trefpafs.     Alfo  it  feems  10  have  been  always  agreed,  That  ^^  ^oke  «j,  8a. 
whatlbcver  will  make  a  man  an  acceffary  before  in  felony,  will  2  ^»'*;J^J; 

I  H.  7.  10.      r.  Cofone  5^,       ,q  H.  6.  47-      S.  P.  C.  J.  40.      B.  Cor.  135-^  ^^'j"*"!  u, 'f/ 
eT0«pioo4f    CokeULcy,    mil  Coke  ZuU.    »  loft.  i^J*     B.  Rapes-    Coke  Liu.  57. 
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3  loft.  13S. 

(^)  38  Am>c 

Keilway  ^5. 
^r^  Co.  Lit.  57, 


{s)i9H.6.47.  make  h!m  t  principal  in  (0)  High  treafoi 

T.  ci:;;'" i';      C*;  battery,  CO  "Ot..  rout,  (d)  forcible  en. 

forgery  and  (/)  p(Kit  larcenyi    And  tberet 
commands  another  to  commit  a  uefpafs,  f 
mits  it  in  purfuance  of  Aich  t^omipand,  he  (j 
yjj  B/x/cVf,  confcqucncc  to  be  a3  guilty  of  i^>  s^s  if  he 
i,  1*.  From  whence  it  follows,  tnat  being,  in  judj 

F.'oardioq!  ^  ^^P*'  offender,  he  may  be  tried  and  found  J| 
(0  Moot  (>$it  i-  trial  of  the  perfoo  who  adlually  djd  the  hQ^ 

1  Siderfin  %\%^    .    "  "' " 

(f)  C  ]^li^.75o»  JiftiteiK  183.  iftCoke  tr.  Con.  Sommary  %i^,  t 
Summary  117.  PJow^«  4.75.  Vide  iof.  fee*  7*  F.  Cor.  314. 433.  S« 
(^)  B*  Treft  %^6t  {  JLevinz  1^^  ^9  AiSte  ^9.  F.  4fliK  19}.  Cqi^ 
2151  ij6t 


I 


^    - 


CO  Thia  rait  rcquiretdi(luiAion«^Ifl  (bat  fpecieiof  tKtfon  to^thlni 
tvpry  accefioriaJ a£eficy  U,  independently  and  in  its  own  nacurCf  t  compl 
tnd  reoiert  the  o/fender  guilry^  though  the  faA  itfelf  dioold  never  be  ittei 
fpeciei  of  treafoni  thf  «M9^oria|  <i0eaQe  it  of  A  derlTatiTt  kiad;  forae  ait 
the  offender  mult  be  acceirary,  and  out  of  which  his  guilt  mnft  fpriog  b( 
this  rule  of  law,  into  a  prineipal  offender.  It  feemi,  therefore,  that  aith< 
feeution  fuch  ;^n  offender  may  be  lionfideitd  at  a  principa),  yet  in  his  pi 
ought,  firorii  a  pdrxiple  of  natoral  joftice,  to  be  conO<iered  merely  as  in  t^ 
or  tfter  the  fa^  -,  and  if  under  fuch  a  confideration  he  were  tried,  before 
tkt  fs&i  tht  abfurdity  mlgSt  follow,  that  the  acceflbiial  agrnt  may  be 
who  did  the  aA,. »nd>ofiwbofe  guile ibc  oAencc of  |h« aoceOary mui^  aloi 
Foller  34^  v>  347*  ^  i.  Hak  \i^p    a  £Uk  ^&|«  . 


<  t 


.n 


(ODyri**.  '.,  ^'.^'3;  ItWM/pr.incrIy.a(il)quettio. 
t%  Coke  8i,  8a..  leceipt  of  an  ofnrnder^  which  will  make  th 
3  loft.  138.  .  after  the  faS  in  the  cafe  of  felony^  ^ill  roJ 
cfXion^f:  high  treafon,  a«  it  f^pcw  1^0  be  (i)  fettled  a 

2H.  7-  IP*!  : .  F<^r  'f  it  Hiould  be  adju^lged  ^i  mifprifion  < 
.P.  C,^.  ,     .  contended,  a  man  would  bc  Aibjedl  to  a  1 

Tinft.  13^.  .  <^^jv'.^g,  a  ^»^2i«f^^  than  for  receiving  a  t 
Dalcofic  toS^'.^feives  a  felon  is  certainly  liable  to  judgm 

Crompton4s^  ~ 

Sup.  ft  %*  aad 
D.  t.  c.^'io. 

I".  1.4.       ...i 
8.  P.  6.  3.   .; 

B.Trcaroii,i9« 

(m)c.£ifai.8s4v  ^'  S£^.  j^  .  It  frema  (m)  agrecdt  That 
i'n?*^^-'"  tircfpafs  on  landa^or  good^donc  ta  his  i 
B.  Ejea.  cuifto*'^  prmpipal  la.iU  ^  But  that  no^one  can  b 
dies.     ,  .,->    ttefpais  on  the  perfoA  of  »  man  by  any 
^iVf^^"  ^(^^m  M  agi^pd^JbU  no  one  fhall 
Co.  Lir.  iSotf.  ■)4li  any  common  trefpafs,  or  inferior  ci 
F.  Oard.s^. .  i  ior  barely  receivings  cofrifortit^z-i  and  \ 
itt!!:'^\*o"^W  be  know  him:  to  have  been  gt 
_  .  f . '    warrs^nt  out  agatnlt  him,  which  by  rcak 
'  '»  c«r»not  be  executed;     And  if'h^cannc 
'  /  J  ^rpjil,  It  is  certain  thatjhe  cannot  be  p' 
....     bcciufe^in  (ocb-^ficncesj  all  if  ho  are 


an  acccflary  to  the  felony,  but  he  who  r 
be  liable  only  to  fine  and  iroprifonmen 
fiifpruion  only, 

4,  Count  135.     (0  t>yer  ^964  t^» 
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the  ^ik  of  him  who  did  cbefaA,  muft  be  pdiifted  it  pr\^  ^  ...  , 
cipab  ia  tip  or  sot  atalK  Yet  if  a  mat)  knowing  ihar  there  is  \  .  ^ 
a  prariaatagainf!  fuch  ofliBnikr,  advife  and  perfu^de  him  (o  ab*  '; /     ' 

fent  biaifdfy  (a)  perirapf  he  may  be  ifididabJc  for  a  conccmpt  of'  (^J^^'^^*  7i^ 
Acbmm  Undxiog  the  dur  coarfe  of  JuAic'e. " 

SASr.S.    It  is  certain.  That  in  (h)  pent  treafon,  and  aJfa  [^l^'^'^f^  ] 
fiiehfdonf  asfiial)  havie  (t)  jo^gment  of  death,  rhcrc  maybe  Croa^'^' 
aWi^Hilf  both' before  and  after  the  fad*,  ^ho  muft  be  pro- ' «.  P. c.  40^ ;   * 
ceeded  againft  aa  fuch,  and  not  as  prrndpa!^,'  is  (half  be  more' "  ^-  '•^*  t^r    . 
fuHj  Aewn  in  the  foliQwing  part  of,  this  chapter.      AiiQ  it  {^i^Ct.^i^  * 
feenit  (V^  that  there  may  be  acccflTaries  before  the  fa£l  in  may-  *»• 
ksm*  but  that  the  appellant  hath  his  (#)  efeaf6n  to  proceed  rinft.%L^ 
Igainft  them  either   as  principals,  or  as  acccflaries.— {/)  But  I  r^^^s^cchyedt*. 
fiAd  it  fibmrhcre  hoMen.  that  there  Can  be  atccffarrfes'ih  may-'^'»**i<oth«    ;.. 
bem  ?fler  the  faa.  v"  ri'*    r 

vo%  B.  Appe«r 
£54k     U)  ^p.  €,  9}.  r.  19^      as  AiBse  8i«      F,  CoiMt  ir.  iti«  it  j.  iv^t,    Cbh«  40 Affile  u . 
*^»^?»*lf*.    r/i  S«^  €  4.:  1  flak  6»3. 

&^»  6.     1  do  not  find  it  agreed,  {g)  Whether  there  can  be  }?ifo'/; ^,;J* 
iny  atcrflGiriw  in  ^r^fwiiwW  ?  •  B.pwm.4.4! 

«<^^.7*     JV«to  the  fiocond  particular,  vt*.  Where  rhofe  who  W^lowUnmm/ 
<mly  abet  afaa,  flis^ll  be  eftecmed  as  much  principals  in  h  as  F-Ctorow^p. 
thofc  who  aaually  do  it ;  It  fcems  to  have  been  (A)  anciently   ALtt\  tc 
W  moi^c  prctaifing  oprmofi,  that  thofe  only  were  to  be  ad-  n.  Caroneu. 
J»*dgJ«- principals  in  felony  who  a£tually"dld' the  faft;  as  in  4«>R.3.4a.»- 
mutdcr,   thofc  only  who  gave  the  mortal  blow ;  in  rape,  thofe  Jl  ^  ^*  jj  ♦*• 
only  #ho  aaiialFy  raviOied  the  party,  &c.  arid  that  thofe  in  the  ^«  BrJa.  a  3. 
^J^P^^^y   who  were  only  prefent  and  abetted  and  encouraged  *'«»«f-»<via. 
the Joing  it,  were  to  be  efteemed  acccffaries ;  or  at  moft  prin-  l\,  V« 
cip^Bnj  «ie(i)fccond  degree  only.— But  I  take  it  to  be  fettled  fis.  io,ix/  • 
?t  wt  day,  thn  all  thofe  who  (i)  affcmble  themfclvcs  together  «^«>«^fl-»/  ' 
Wrtli  »fBlootous  intent,  the  excaition  whereof  caufes  either  the  sti! bf  wJi. t. 
•^'^'f  latciidcd,  or  any  other  to  be  committed,  or  with  an  in-  «•  »4- 
Jf«  to  commit  a  (/)  irefpafs,  the  execution  whcwjof  caufes  a  5^,"if-^-*''^^  ■ 
annr?^"*  be  committed,  and  continuii^  tPge^bw  abetting  «ii0  fc4;;T47"^^^ 
a  w    I J   ^'*  ^^^y  ^^''^  aSually   put  their  dcfign  in  execution  >  (A)uH.4.it^ 
ana  irtfo.  ^j  thuie  who  ape  {m)  prefei^  when  a  felony  is  cent-  l'  S^  "^"   * 
"««»••' •m*  aiiet  the . i^  of  it  as  by  hokl^  <ht  («>  party  m^^^.  -       ' 
^^ f ' ^■^^tiier.  ilnl^ea  him;  or  by  {«)  delivermg  a  weapon  t^  9 c«kfc^.' 

w tt^hi^ft (yj  ^^^^^  in  rrfpoft  of  fich  abettioflt,  as  mui^^  i^Sj^i 

«tea'iiih.      !.•''••  '    '   '  '  '^    -dee  ih»*ii«« 

0  B.  'r'  e^  w   /?'^*  ^^^'"^  *****  ^***  "^*  ^<5^Vw*!L***^  3^  I.  V  Ji./.  a^i«  c,  31^ f,  ^land  ca*.  f.^. 
^eib-ttlai-'v-Jl!^*'     Summary  ii6,  «t7.  'j^  " 
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as  the  perfon  who  does  the  fiiA,  which  in  j 
(a)  much  the  aft  of  them  all,  as  if  they  I: 
it;  (b)  and  if  there  were  malice  in  the  a 
the  perfon  who  firuck  the  party,  it  will 
abettor,  and  manllaughter  only  as  to  the  ot 

f.  49.  54. 

Se^.  8.  It  doth  not  feem  neceflarj  to  t 
a  principal,  that  the  perfon  on  whom  th( 
ihould  be  under  any  (c)  terror  from  tl 
reafon  thereof  difcouraged  from  making 
otherwife  he  might  have  made,  fiut  it 
for  this  purpofe,  that  the  perf6n  who  dc 
raged  and  emboldened  in  it  from  the  hop 
mediate  aflifhince  from  the  abettor,  whetl 
of  the  fzdl,  or  (d)  not.  And  upon  this 
a<^jijdged,  (#)  That  where  per fons  combi 
by  one  another  in  the  breach  of  the  peace 
lucion  (o  refift  alf  oppofer?,  and  in  the  ex< 
a  murder  is  committed,  ail  of  the  comp: 
pals,  though  at  the  time  of  the  fafi  fome  c 
diftance  as  to  be  out  of  view.  Alfo  up 
hath  been  adjudged,  if)  TTiai  where  a  cor 
a  man  in  the  highway,  who  efcapes  fro 
of  them  rides  from  the  rtft,  in  the  fan 
another  out  of  the  view  of  his  companioi 
them,  they  are  all  of  them  equally  prii 
hath  been  (g)  adjudged  in  relation  to  all 
one  another  with  an  intent  to  commit  a 
cution  whereof  fome  ftand  to  watch  only 
and  the  reft  ad^ually  break,  and  enter  th 

Se^,  9.  Bat  (^)  where  divers  pcrfoi 
ther  in  the  doing  of  a  lawful  a£t,  and  one 
a  man,  he  that  gives  the  iVound  is  only 
and  the  reft  of  the  company  ihall  neithe 
nor  acceffahes.'  (i)  Alfo  if  the  u&  inte 
were  a  bare  trefpafs,  and  one  of  the  co 
ceny,  it  is  a  felony  in  fuch  offender  on 
of  a  nature  entirely  different  froih  that  i 
by  the  execution  of  it. 

Sfff,  10.  Allb  thofe  who  by  acci 
when  a  felony  is  committed,  and  are  m* 
any  way  encourage  it,  nor  Endeavour 
prehend  the  offenders,  (hall  (x)  neitti 
pals  nor  accelTaries  ;  (/)  yet  if  they  1 
highly  punifliable  by  fine  and  imprifonnr 
both  in  not  endeavouriag  to  {m)  prcvei 

f.  (6.     (/)  S,  P.  C.  40.      F.  CoroM  395.    <m 
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eode^foming  (a)  to  apprejbend  the  offender.     And  (b)  if  they  f«)Sap.c«  tk* 
8flj  way  ibewcd  an  aiSbnt  to  the  felony,  it  feem9«  that  they  ^^-  >»  •*  i •  4- 
may  be pimi(hcd  as  priocipaU  in  it;  bec^ufc  the ibcwing  iuch  }ca,\^***'* 
an  aflent.CQuld  not. but  give  (ncourageoient  to  it,  '  s.  f.  c.4«« 

Sammary  »ff7« 
F.  Corone  150.     Vtlfh  e,  «oS»  '  Lvmb.  B.  1.  €.  7.  f.  sit.       M7  pleit  of  thf  Ciowo,  B.  1. 1« 
so.  fed.  3.     Bnt  F.  Connc  91.  tad  Cromp.  41.  teem  contraiy. 

^//7«  II.    A3  to  the  third  particular,.  Wz.  Whe(e  thofe  who 
are  a^ually  abfcnt  when  a  felony  is  coounitt^d  may  be  cfteemed 
principals  in  it:  I  take  it  to.  be  a  fettled  rule^  That  where*ever 
a  man  procures  a  felony  to  be  coromitted,  and  is  abfeot  at  th? 
time  when  it  is  committed,  and  no  other  perfon  but  himfelf 
can  be  adjudged  a  principal  in  it,  be  (hall  be  efteemed  a$  muqh 
aprfncipad  at  if  he  had  been  prefcnt.    For  no  one  can  be  (c)  COa^^44% 
puniibed  as  a  felois  but  cilhci*  as  a  principal  or  as  anacceifary ;  ^jj*^^*^' 
and  therefore  where  the  procurer  of  a  felony  cannot  be  puniib*  %  inft.  a%4 
ed  as  an  acceiTary,  becaufe  there  is  no  other  to  whom  he  cslx^  be  ^>omp«»4*» 
an  acceflary,  he  muft  be  punifhed  as  a  principal,  or  not  at  alL  i^HaTc'^S'^ie, 
And  upoQ  this  ground,  it  feems  to  be  clear,  that  if  a  noan  (d)  Si^ 
peifuade  another  to  drink  a  poifonous  liquor,  under  the  notion  q"J^®"  "** - 
of  a  medicine,  who  afterwards  drinks  it  in  his  abfence^  {i)  or  gcJJJig,.       . 
if  A.  intending  to  poifon  B,  put  poifon  into  a  thing  and  deUver  3  inft^  ifS* 
it  to  C  who  knows  nothing  of  the  matter,  to  be  by  him  dc-  ^'^]^"«*''* 
Uvertd  to  B.  and  C«  innocently  deliver  it  accordingly  in  the  Kf lynfc  in  « j. . 
abfence  of  A.  or  if  one  (f)  incite  a  madman  to  kill  another,  (/JSeeh.i^.iV 
who  after-wards  kills  him  in  the  abfence  of  the  perfon  that  in-  '*^-  7' 
cited  him  j  in  all  thefe  and  the  like  cafes,  the  procurer  of  the  '      *  '^' 
felony  ia  as  much  a  principal  as  if  he  had  been  prefent  when  it, 
was  done.    And  fo  {g)  likewife  all  thofe  fccm  to  be,  who  were  (,)  sum.  si6* 
prefjrnt  wrhenthe  poifon  was  infufed,  and  privy  to»  and  coiifent- 
jng  to  the  defign.     But  (b)  thofe  who  only  abetted  the  crime  (A)  ACokf44. 
by  their  command,  counfe),  or  advice,  but  were  abfcnt  when  Crompioo  44.    ; 
the  poifon  was  infufad,    arc  acccflarneff  and   not   principals. 
Alfeif  A*  intending  to  poifon  B.  deliver  a  poifonoos  thing  to 
C.  to  be  by  him  delivered  to  B.  andC.  knowing  it  ta  be  poi- 
ibned  deliver  it  to  B,  in  the  abfence  of  A.     In  this  cafe  C.  (/)  CO  Kdy.  5^  SV 
Miyii  a  prin^pal  in  the  fbldny,  and  A,  an  acceffary.  •  ^^"  349- 

i^<^*  iz^  By  force  of  3  Hen,  7.  c.  2,  All  thofe  who  arc 
*^^r"'ic5  before  to  the  forcible  taking  away  of  a  woman,  made 
felony  by  that  fi^tute,  whether  they  were  prefcnt  or  abfent  at 
Vftimc  of  the  taking,  qr  acceflaries  after,  by  wittingly  re- 
ceiving ^j^^  woman  fp  taken  away,  (ball  be  punilhcd  as  {k)  (*)s«sB.  i.c, 
prmcip^la^  But  this  depends  on  the  cxprefs  words  of  the  fta-  4»'  fr^-  *•  •• 
tutc,  and  not  ^9  any  cgni^ruaion  froim  the  rcafon  of  the  com-  "^fic  614.'^' 

|J^^'  '3*  As  CO  the  fourth  particular,  v/as.  Where  a  man 
PfoH  be  adjudged  a  principal  in  an  offence  agarnft  a  ffature.  It 
(cemi  to  hiive  been  always  generally  agreed.  That  notwiih- 

*      ^     -      ■  (landing 
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er'THB  ARRAIGNMENT 

ftanding  all  penal  ftatutes  are  to  be  cooQ 
where-ever  a  ftatute  ordains^  That  thofe } 
thing  prohibited  by  it,  (ball  be  adjudged 
by  a  necefiary  impUcacioA  maku  all  the  | 
of  it  prij)cipAl6  or  acc^flariea  before,  upc 
fiances  which  will  mskc  them  ittcb  in  ^ 
common  law ;  becaufe  fuch  perfoas  maj 
have  done  the  thing  in  fuch  a  manner  cau| 
fequently  to  cOn^  within  the  very  words 
therefore  it  feems  to  have  bceo  geuerally  I 
thofe  who  procure  the  {b)  clipping  of  the 
offence,  made  hi|h  treafon  by  ftatute,  in  ( 
make  them  principal  traitors  in  a  treafon 
be  adjudged  principal  traitors  by  the  ftat 
who  abef  a  (i)  petit  treafon,  or  a  felony 
rape,  or  (#)  buggery^  C^r*  (hall  be  adjudge 
lirhen  it  was  comoutted,  and  acoeilaries  i 
manner  as  in  felonies  at  common  law, 
prefsly  providf  otberwile ;  as  that  of  3  t 
bath  been  (hewn  in  the  foregoing  fe£liont 

»i  H.  4.  13*     Dalifim  at.     F.  CofMit  $^  «;t8«    B.  J 
Bi  X.  e.  jS,  Ted.  iS.    VideFofter  355*  356* 

Sia.  14,  But  there  (/)  feema  to  hav 
opiniona^  That  the  receivers  of  a  felon  b] 
adjudged  accefijuies  to  the  feloAj  after  tl 
manner  as  the  receivers  of  a  felon  at  cc 
fucb  j)^foni  can  in  no  pnopt  ie^  of  fpeecl 
the  thii]^;prohibi£ed,  as  the  procmeraof  : 
done*  But  this  feems  (g)  to  havo  been  m 
refpefi  of  thofit  ftatutes,  which  ezprefsl) 
riea  before  to  the  offience  prohibiced,  (hall 
&c.  but  bf  ocithing  of  accel&rita  after ; 
may  be  argued^  That  they  muft  be  eithei 
aoceflViff  after  the  fad,  or  have  no  mai 
take  it  to  be  fettled  at  this  day.  That  i 
Vafea,  where  a  ftatute  makes  any  o^nce  {* 
it  involves  the  i^cctver  of  the  offender 
hffhfelf»  in  the  fame  manner  as  in  treafbi 
law,  unlefs  there  be  an  exprefe  provifion 
iince  it  is  agreed,  That  fuch  new  treafo 
the  fame  conftruflion  with  a  treafon  or 
to  all  other  (i)  intents  and  purpofes,  ^ 
have  the  fame  in  relation  to  thofe  ^^ho  ai 
.cipaHttffd  acoeffarles  in  it  f  And  as  to  tl 
receivers  of  the  offender  cannot  thereb) 
hajyedone.tbB'ofl^ce)  as  the  acceflaries 
iwcffd^  That  they  may  properly  enough 
tnthegttUt^f  theoiffender;  and  vfhat 
(ball  be  adjudged  to  amount  to,  is  tfioft  re 
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tlw  rale*  of  Ian'  in  oth«r  cafes  of  like  nature.  And  ••  to  ths. 
oi^on,  Ttms  a  ftaiute  by  expreffing  acceflarie*.  before,  oitUl 
be  intended  to  exclude  accefliries  after,  or  to  have  no  oignncr 
of  cAft,  k  B»«y  fce  anfwered.  That  nothine  Is  »ore  common 
tlnn  ktfftuuttft  to  nrprels  thofe  things  which  the  law  would 
lim  Hnplieii*  in  which  cafca  it  feems  a  very  r«afonabIe  con- 
finaiea,  That  *»pr*J^  tmrum  qua  tadtt  mfunt  ntiil  tptrttur, 

AO.  IS*    As  to  the  fifth  particnitr,  yte-  Whether  the  of- /*j.f.»  . 
fence  of  the  aecefery  can   ever  rife  Kighef  than  that  of  the  >j».*  ' 

Miieipalt  I  ttke  it  to  be  an   wncontroverted  fa)  role.  That  it  i'T""^*'* 
Kver  ftaU :  <<  fo««»«ng  inconcmous  and  abfard  that  he  who  is  ViuT^  "*' 
puKflied  «*?«•?  P'JSJ*'  *•?  *•«  g"'"  «^  another,  fhould  be  "*  !»r.V^M*. 
ifjndg^  gttiVty  t»f  •  W^  crime  than  the  other.    And  there-  filU'"^  ** 
foJe  it  fiwM  "^^II  ?2  2?»*«^  5f  a  wife  or  fervant  caufe  a  ftran-  8  &1% 
p»  to  «w<Jtr  tbehulbaBd  or ' aiafter.  and  are  aHeat  when  the  "»•  ««*  '' 
waits  fe  coBamitted,  tn^  cannot  be  fald  to  be  acccffaries  to  *^'»<r7  •4. 

P^*^  l^£LrS!.I*..w?    *''  ^'^  wife  or  fervant  had  been  ■•  «»«>»*»%. 
(<)  prefcot  ^en  themorder  v»t«  committed,  they  would  have  iT^J^l 

'^2.^'*'^irSfuS75i*"'L*'*^8«  of  ^murder,  h^!  ^t^S^?^ 
aafii  m  ^ft^/*  *''^\  <f>  prefence  thev  would  have  been  ••  'W-ti^" 
principala  In  killing,  «»  nwh  been  more  fully  ftewn.  Book  the  *"»««*ti*jr. 
firfl.  in  thechapter  of  Petit  Treafoo,  fedii  theTkth.  SlLt^*  **" 

»    liMrgi.    IHflfa,i«.    GO  Vide  S^.^,.**    'W*"'"*'.  °*«  «•«.  "i*. 
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that  tbojir  who  by  hire,  "mtnand,  co«,fel  arconfpiVcylTa  W^:*.c 
K  feems  to  be  geaerally  (/)  bolden.  That  tholh  %bo  W  Aew-  51-  ''•  <^'  '^• 

^^  "-S  oi*''"*  ^.P"*"'?^  or  aflew  io  anoth7r-s  (Z.  sr-JS;;;.^. 
moua  depim  of  committing  a  felony,  abet  and  eowurage  h'nn  </)»ta*:7«;, 
to comouc  »t»  but  aie  fo  fiur  f>)  afaient  when  he  aOtttlW^Al    '^'^ «•  »<*• 
mitt  it,  that  he  could  not  beencoaraged  by  rhe  hoatn^JZ^t  t,mb  B.,.,.^ 
immcdia^  help  orafflftance  from  them.  a,J aTl  Jf X^  acJX^  c^^ii^;.. 
isnes  Mwe  the  ha  both  to  the  felony  intended,  and  to'  aH'^ri'^'**^     ^  • 

If  they  fJp  not  (A)  expreWy  retraft  and  oountermUnd  their  en*  *'  Am»Ut. , 
couragement,  before  it  is  aAuallv  committed.  j*/.*^"'?*"*- 

**^*-  VLi^S^  '*  ***  "°*  '"•™  Mceffary  in  any  .indtanent  • 
PW^wf,  t?ir,     Alfo  the  like  eeneral  »»  ef  fettkl»  fc«i.  »u_.  Ili!^*  yJl- 


ku  ]:i^^%»  .  ell    "•, ""  "'^ general  way  ct  KttMg  lortfa  thv  *tmt  ft. 
*■  t^?,^  "  ■  Wwa,  items  to  be  riiffictent  both  as  to  tbole-who  ««»»tv 
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zti  (a)  tA^iiicipilt  by  being  prefent  ^hen 
Ccdy  and  ftlfo  as  to  thofe  who  are  [b)  accc 

Stdf.  i8.     It  cannot  be  doubjtedi  but 
woman  to  kill  be|r  chi)d  as  fooaaftit  ihal 
it  in  purfuaiipe  of  fi^ch  advicr,.he  is  i 
murder,  though  at  the  time  of  ti^e's^d^ 
being  born,  no  murder  could  be  comm 
^  flucncc  of  the  felonious  a4Ticc  contiAo\i^ 
makes  the  advifcr  as  much  at  felon  as  if. 
after  the  birth.    Alfo  it  ieems  (/).  agree 
anbtber  to  beat  amani  and  be  be^t  bin 
he  dies  thereof ,  I  am  an  acceflary  befo 
becaufe  it  happened  in  the  execution  of  s 
turally  tended  to  endanger. the;  life  of 
fortiori  therefore  it  folio wa.  That  if  a  1 
to  rob  a  man^  and  he  in  robbing  him  k 
houfe^of.J.  S*.  and  be  by,  burning  it, 
Jp  N.  the  commander  is  9s  much  an  ace 
felony  as  to  that  which  was  diied^ly  ci 
faidf  (b)^  That  if  1  command  a  .man  1 
kill  him  in  the  attecnpti  but  do  not  rob  1 
murder,  becaufe  it  was  thedireA  and  in 
done  in  execution  of  my  command  to 
if  1  perfuade  A.  to  poifon  B.  and  A.  ac 
B.  who  eats  part  of  it,  and  gives  the  rei 
it,  I  am  guilty  of  a  great  mifdemeanc 
but  not  (/)  an  acceflary  to  hi^  murdei 
dire£l  and  immediate  effe&  of  thp  a£l  d 
command,  but  happened  ac(fidenULlly  t] 
which  I  being  no  way  .privy,  cannot  b< 
fon  of  it.     Yet  in  thiscafe  A.  is  certaii 
of  C.  as  hath  been  more  fully  (hewn, 

Ss^y  iq.  It  feems  to  be  holden  gcr 
That  w.h^rc  ever  a  felony  epfues^  and 
ful  ^£1  comtnand^d  by  aiao^her^  and  ex 
ner  as  it  was  commanded,  the  comm; 
the  felony.  But  tbi§  (/J  fecnfi3  tp  be  ti 
to  great  difficulties,  unleJTs  limited  by 
finding  little  in  the  books, concerning 
jt  ta  be  farther  confidcced  by  otbeq^s. 

S<^^  ao.  It  fccrns  fo.  be  (^n)  ag 
c^mmitfe^lic^  the  fame  in.fMt>Aance  v 
tencL&d,  ^nd.vafjijStrit  only  io  fome  circL 

.t»>ff  t^fn^Ml^^^^  Whifiby  or  the  in 
/ed,  tbe  f^^or  pf  ibe  iptent  is  altogei 
a&  if  there  had  been  no  variance  at  a\' 
cutiQii^.of  it  j  as  where  a  maa  adviTc 
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one  iodic  flight,  and  be  kiUs  him  in  the  day,  or  to  kill  him  in 
the  fidds,  and  he  kills  bimin  the  town,  or  to  poifon  him,  and 
he  ftabs  or  iboots  him. 

SeG  %!•      B"^  *^  *  ******  command  another  to  commit  a  fe-  i'^J,"*^  •'^ 
lonr  <m  a   particular  perlbn  or  thing,  and  he  do  it  on  (a)  an-  pjowden  llV. 
other-  as  to  kill  A*  *nd  he  kill  B.  or  to  burn  the  houfe  of  A.  D^itoa  e.  /oi 
and  be  burn  the  houfe  of  B.  or  to  fteal  an  ox,  and  he  ftcal  an  ^^^W*' 
borfc ;  or  to  ftcal  fuch  an  horfe,  and  he  ftcal  another ;  or  to  Ciwipion  Ji. 
commit  a  fel<>^y  of  one  kind,  and  he  commit  another  (k)  of  a  (*)P'ow.  475. 
quite  dififcrcnt  nature  5  as  to  rob  J.  S.  of  hi«  plate  as  he  is  going  hl^{]\^. 
to  m^rttct,  and  he  break  open  his  houfe  in  the  night,  and  there  Lamb.  b.  1. 
fteal  the  plate  ;  it  Is  faid.  That  the  commander  is  not  an  acccf-  ^'T-r.  *«7>»Mt 
fary,  becaufc  the  uSt  done  varies  in  fubftance  from  that  which  ^^STpaftc?*' 
^as  comxaattded.  57©;  37  r. 

Seff.tt*    But  it  18  obfervable.  That  (c)  Plowden,  in  his  W  Plow.  475. 
fcoort  of  Saundei^s  eafe,    ipvhich  fcems  to  be  the  chief  founda-  W  Butthiic«(« 
^  of  what  is  faid  by  others  concerning  thefc  points,  in  put-  "^Ta^t'^r^ 
tins  the  cafe  of  a  command  to  burn  ihe  hoafe  of  A.  which  Qiall  either  by  Um* 
not  make  the  commander  an  acceflary  to  the  burning  the  houfe  ***'«*•  Dtiton. 
of  B.  m^cfe  k  wcreeaufcd  by  burning  that  of  A.  ftates  in  this  s«^L,«n'; 


net  give  ajfenu  ^f'  .By  which  it  fecms  to  be  implied,  That  it  "i^^f^tViT 
is  a  nece&ry  ingredient  in  fuch  a  cafe  to  make  B.  no  acceflary,  obferrationt 
that  he  knew  the  houfe  which  he  was  commanded  to  burn  ;  for  "P**"  *****  "^*» 
if  he  did  not  know  it,  but  miftook  another  for  ir,  and  intend* 
ing  only  to  burn  the  houfe  which  he  was  commanded  to  burn, 
happen  bjr  fuch  miftake  to  burn  the  other,  it  may  probably  be 
argu^.  That  the  commander  ought  to  be  eftcemed  an  acceflary 
ta  Aich  bornirig,  becaufc  it  was  the  direft  and  immediate  efFcdl 
^  an  ad  wholly  influenced  by  his  command,  and  intended  to 
have  purfued  it. 

.  '  StSf.  23.      It  fcems  to  be  generally  agreed,  {e)  That  he  who  ^'^^'"g  ®*  *• 
barely  coneeals  a  fcloriy,  which  he  knows  to  be  intended,  is  Moo/k! 
guilty  <on!y  of  a  mirprifion  (/)  of  felony,  and  ftall  not  be  ad-  s.  P.  c!  37. 
judged  an  acccflkry.  ^"i%'**'  *'^' 

-     '(/}  See  B.  1.  c.  59.    But  thii  ii  midc  a  qu«re  by  Diltoa  c.  lof,      %  ijjft,  isJ2** 

SeSi*  24.      It  feams  to  be  certain,  That  no  one  can  be  any  ^)  f.  Cor,  116, 

{g)  w^y  P*»ni(hed  as  an  acceflary  to: homicide  per  infortuninmy  »7»« 

ot  h  dtftndendoy  becaufe  they  arc  not  felonies  ;  from  whence  it  ^'  ?JJ'|''  *^** 

follows,  That  if  he  who  is  indifted  or  appealed,  as  a  principal  if  H.4J93. 

in  murder,  be  found  guilty  of  fuch  homicide  only,  thofcf  who  Crompton  43. 

are  ojily  chaFged  as  his  acctfi'arics  before  or  after,  fiiall  be  dif.  ^H,•^V5!6I€. 

charged-     (/^)  And  {o  aifo  (hall  thofe  who  are  charged  only  as  (^)4Coice*43.  * 

mcceflaries  before,  wliere  the  principalis  found  guilty  of  man-  ♦♦•  « 

.1  .;  '     .  ...  •  Summafy  »«r«  1 

.  I  H«l«6l$)  62a,      1,100/461,     C.EJii.  j'^o,      Crompton4j,    Dal  ton  c,  108.    Su  B.  *.  «»^*« 

flau^btcrj 
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Aaughter;  bccaufe  that  neceflarily  fuppofi 
pcned  on  a  fudden  ;  fur  if  iC  had  been 
tion,  it  would  have  been  murder. 

And  ;u«T<,  If  Ihey  who  are  charged 
fhould  not  alfo  be  difcbdigcd  atcommor 
cipal  was  found  guilty  of  n-.aiillaiigh(er 
benefit  of  his  clergy,  bccaufe  in  iuch  caf<: 
ViicFiitn  j6j.  ^^y  judgment  that  there  was  a  principal 
refped  feems  to  be  altered  by  i  Annas 
at  large  in  the  following  pan  of  thl'^  ch 
conviiflion  equivalent  as  lo  this  purpoft  i 

Sc£}.  25.  Befoie  the  (htuiL-  of  li  I 
ries  to  piracy  were  not  within  the  purv 
which  piracy  is  iriahle  according  to  the 
law.  But  for  this  I  (hall  icfer  the  r« 
chapter  the  thirty- fevcciiti. 

As  fo  the  ihitd  point,  viz.  In  what  Ci 
jged  an  acccflary  after:  I  (hall  endcavt 
itid  of  receipt  of  a  felon  will  make  the 
fary.  a.  Whether  it  be  ncceflary  that 
the  felony.  3-  Where  the  receivers  of  1 
in  tefpeft  of  the  relation  they  bear  to  I 
felony  muft  be  complete  at  the  time  of  tl 
receiver  an  accellary. 


Se^.  26.     As  to  the  firft  particular,  t 
ceipt  of  a  felon  will  make  the  receiver 

.  hiii  It  feems  agreed,  (t)  That  general 
foever  given  10  one  known  to  be  a  felon 
being  apprehended  or  tri^d,  or  futTerii 
which  he  h  condemned,  is  a  fufficicnt  n 
as  where  one  affi(h  him  with  a  {e)  horf< 
with  money  or  viftuals  to  fupport  him  11 
one  harbours  anJ  {d)  conceals  in  his  bo 

'  fuit,  by  reafon  whereof  the  purfuers  cann 

,  more,  where  one  harbours  in  his  houH 
t':&s  fuch  a  felon,  by  reaton  whereof  ihi 
him. 

■   A^j.  B.  Coi,  rjn.     F.  CotuDc  195. 

Si£f.  27.     Alfo  I  take  it  to  be  fenled  j 
ever  (/")  (efcucs  a  felon  from  an  arreft  fc 

-  taiily  [g)  fufTers  htm  to  efcape,  is  an  1 
(h)  Alfo  feme  have  fiid,  That  all  rtol 
guilty  who  oppofe  the  apprehending  of  1 
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matters  I  (kiM  i^cfer  the  reader  to  the  former  ptrt  of  this  book, 
wherein  they  arc  more  fully  handled. 

&/7.  aB.     I«  fecms  to  be  holdcn  both  by  t«)  Brooke  and  ^i;  ^^jg^  g- 
Suundfotdc.  That  the  bare  receiving  into  one's  houfe  a  pcrfon  (i)s.  P.  ajj.' 
known  to  be  9  felon,  is  fu^clent  without  any  farther  circum-  ^')  *s  £•  3«  39* 
dances  to  make  a  man  ait  acceflary  to  the  felony*    And  this  u)Jh^s' •^ 
fecms  10  be  favoured  by  the  year-books  of  (e)  25  Edw.  3.  and  Ah.h.ix»dxet!\. 
(d)  7  M*o*  ^»     ^'^^  *^  feems  to  be  holden  both  by  (/)  Staund-  '•  ^'«*»^«  ". 
fordc  and  (/)  DaUon,  That  not  only  fuch  a  receipt  of  fuch  a  r/JoJu'^wt 
felon  into  one's*  houfe,  but  aji]r  other  favour  or  aid  voluntarily  ^ftllbCroau 
sfibrdcd  him*  w  by  relieving  him  with  money,  meat,  or  drink,  **• 
IB  fufficient  for  this  purpofc.     But  it  is  obfcrvable,  That  the 
ofc  10  the  book  of  [g)  ^OiCc^^  whereon  Dalton  feems  chiefly  /^)WAm.    - 
to  ground  his  opinion,  and  which  is  more  atcurate  than  any  Ab.  b.  Cor!  iSJl 
other  year-book  I  met  with  on  this  fubje£t,  is  of  one  who  was  '*  <«MBe  191* 
liKliaed  for  having  received   a  felon,  and  for  that  no  one  by 
resiba  tA  h\tn  dared  to  take  him :  Whereupon  it  is  faid  by 
Shards  If  one  receive  a  felon  in  favour  and  aid  of  the  felony, 
I  hold  fuch  a  on«  an  sccefiary  to  the  felony,    Alfo  it  is  farther 
obferaaUe,  That  the  yearbook  of  ^  (b)  H.  4.  on  which  the  /Ajoir  a.  t  > 
above -cnentioned  opinion    of  Brook  feems  to  be  grounded,  Ab«r.  00^75, 
feeme   to  piovc  only  that  every  receiver  of  a  felon,  knowing  J-c<wi»«»6, 
him  to  be  fuch,  is  indiftable,  but  not  that  he  is  indidable  for  •'*^P*43» 
felony  i  vA  the  chie(  purport  of  the  cafe  ia  to  (hew.  That 
one  who  homing  a  ftlon  in  his  houfe,  voluntarily  fuffers  him  to 
go4it  laiys  ia  not  guilty  of  a  felonious  efcape,  unlcyB  he  had 
arrellad  Km.     To  which  may  bo  added,  that  (i)  Lambard  r^;u«b.B.^ 
doth  not  ky  generally^  Thai  all  thofe  who  receive  a  felon,  '•«99- 
knowing  \Am  tp  be  iuch,  are  acceilarics  after ;  but  all  thoft  who 
feloflUou%>  «tM)  with  an  evil  mind  recpive  a  felon,  &c.     And 
Sir  Edwaid  Coke,  in  bis-  (k)  fccond  inftitutc,  defcribcs  fuch  (k)  Paft  xtU 
acoefiMses  as  thofe  who  knowing  a  felony  receive  the  felon, 
and  not  only  conceal  his  offence,  but  favour  and  aid  him^  that 


That  there  ought  to  be  fqme  other  circumftaoce  befides  that  of 
the  bare  fuSering  of  a  perfon  known  to  be  a  fehmto  be  in  ooe'a 
houfe,  to  make  a  man  an  acceflary. 

^^•^•9^    HoiweveN  it.lbcms  to  be  (»)  agreed.  That  no  /,^Stt„  ^,j^ 
Md^flMlV  boia^lndgad  ^  acceflary  to  a  fekMiyior  receiving  iH«ieSM,6sf. 
inwhia-hoiite  a  pcffiw  iNader  bail  for  fuch  crimen  or  for  reliev*  j^'""*  ^'  >^- 
iQg.«kh  mmof  or  viAttaUa  perfim  fo  hailed,  or  in  prifimi  jloZ^Jt^^ 
and  ibe.reafon  given  by  (n)  Dalton  is,  becaufe  the  felony  can*  Croinpron4s* 
not  be  concealed,  nor  fhe  trial  hindered  by  it.    And  if  this  be  J^"»»»  ■•  »•  ..^ 


afeW(H»tUfan» 

ft  felon,  whereby  the  felony  is  not  conoeal^ds  aor  the  trial*  &c. 
y9X**U«  Gg  hindered. 
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hindered,  tome  under  the  iilc 
That  the  fending  a  letter  to  pr- 
or  the  inftrufting  bim  to  (^)  r 
the  benefit  of  clergy,  (hall  do  i 
friends  to  perfuade  witnefles  m 
trial;  and  alfo  the  (d)  labour ii 
fuch  advice.  And  yet  the  twc 
tainly  very  highly  criminal  ;  ar 
tally  to  prevent  the  trial,  yet  ar 
it  fruitlefs  and  inefFcdlual.  AU 
the  fuffering  a  felon  to  cfcape 
or  the  bare  concealment  of  a  fei 
a  very  high  nature,  do  not  inak< 

Sup,  U€t»  le.  17.  B.  !•  c«  59* 

S^J7.  30.  Alfo  I  take  it  to  h; 
fore  the  ftatute  of  3  ic  4  \Vi]i. 
the  receiving  of  (g)  other  men'! 
ftolcn,  tior  the  taking  of  one's  (1 
that  had  flolen  them,  on  an  agn 
nor  the  taking  of  any  other  (i)  r 
did  make  a  man  an  acceflary  to 
received  the  thief.  But  now  it  is  c 
5  Ann.  c.  31.  f,  5,  «•  That  if  a 
*♦  or  receive  any  goods  or  cbai 
**  taken  or  ftolen  from  any  other 
•*  be  ftolen,  he  or  they  (haJl  be  tj 
*•  or  acceflaries  to  fuch  felony  af 
"  the  fame  punifhment  as  an  acce 
**  lony,  after  the  felony  conimiti 
ailed  by  i  Annar,  c  9.  **  That 
cured  for  a  mifdemeanor,  before 
vided,'*  as  fliall  be  Ihewn  more  at 
this  chapter,  k&.  44, 

(f)Sum.  130.  3  Inf^.  r34«  I38.  B.  t .  c.  ; 
2  Aad«Qa.  Moor  8.  and  Dalton  c.  108.  VI 
ia  buying  and  rtceiving  floJen  goodn,  tide  be 

Se^.  31.     It  doth  not  feem*  to  b 
receipt  of  a  felon  who  is  pardoned 
to  an  appeal^  may  not  make  the  rec 

Se^,  3i*  As  to  the  fecond  parti 
neceflary  that  *  main  knovir  the  fch 
an  acceflary  by  receiving  the  felon ; 
that  it  is  necelFary  that  foch  ncsoiv 
felony  either  exprefs  or  implied  ;  ai 
form  of  all  (m)  indidmcnts  and  apj 
after  the  fa£^,  exprefsly  to  charge  i 

( n)  Railal  43,    54 »  SU      Co.  Eat.  56.  j;,    . 
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that  tht  pcrlbei  recmrcd   hy  theib^  bad  cQWiQitted  the  priod- 
fial;lek3ny«  •    • 

iSeff^  33.     B^^  it  >•  not  clearly  fettled.  Whether  in  ipme  cafes 
m  iftiplisd  ooticeof  the  Monj  )>e  not  fuffioicot  for  this  purpoTe  ? 
As.v^'bere  a   <nan  itscftivc»  a  perfoa  atiaiatcd  of  fclpsy,  in  (he 
(mc.couary  wherein  he  Is.  atutnted,  in  which  cafe  it  bath  been  M  ^  P.  C.  41, 
(a)  hoWen^  That  h^  is  an  accei&ry  to  the  felony,  whether  be  ^L-^ 
Jiad  aauaUy  iiotice  of  the  attainder  or  not  j  becaufe  it  ^ppe^rs  swZ^sSi 
by  matter  of  record  in  the  lame  county,  woereof  every  m«n  it  *>Hr  j«. 

guilty  of  it,  who  probably   may  be  entirely  innocent :  And  to  baiton  't.  to. 
this  opinion  the  greater    nuoioer  of  (c)  authorities  feem  to  i*»>>-aw- 
incite.  SMmuijail. 

S^.  34*   As^®  *^  ^^""^  particular,  viz.  Where  the  receivers  (d)  Umh.  I.  a. 
of  a  felotiflaall  heexculcd  in  refpcfi  of  the  relation  they  bear  to  '•  9' 
btm.    It  feems  agreed,  (^  That  the  law  hath  fuch  a  regard  to  ®'*f '?' J' 
chat  4uty,  love  and  tcndcrnefs,  which  a  wife  owes  to  her  huf-  vJtu^  c.  loti 
band«  as  not  to  make  h«r  an  acceflary  to  felony  by  any  receipt  '  ^^^  **«• 
wbatfocver  given  to  her   huftand.     Yet  if  (he  be  any  way  ^!!!^^*!t 
galHf  of  (i)  procuring   her  hufband  to  commit  it,  it  feems  to  iS^iZ   * 
laaka  her  an  acceflary  before  the  h€t  in  the  fame  manner  as  if  ^'  ^'  ^«  a6, 
flhc  hBd  been  folc.   Alfo  it  feems  agreed.  That  no  other  rela-  S^^*;!' 
tio9  biefides  that  of  a  wife  to  her  hufband,  will  exempt  the  re-  («)  B^.  1.  s; 
cciver  of  a  felon  from  being  an  (/)  acceflary  to  the  felony.  From  «•  J««^  ^«^«> 
wb09cc  it  followa.  That  if  a  mafter  receive  a  fervant,  or  a  fer-  p^^o  ciot. 
vane  a  niafter,  or  a  brother  a  brother,  or  even  a  hufband  a' wife.  See  B.x'c.4« 
thay  ^^  sccaflaries  in  the  fame  manner  as  if  they  had  been  mere  ^^^  ''>  '** 
ftraogeri  ua  o«ie  another,  Vn^hll^,^ 

S//r-  3S.      As  to  the  fourfh  particular,  t;i«.  How  far  the  fc.  m  ,«h.7.  j^ 
lony  mult  be  complete  at  the  time  of  the  receipt,  tp  make  the  >«eB.  Cw,  6a« 
receiver  an  acceflary.  It  feems  to  be  clearly  agreed,  (g)  That  a  L"?}*  ^l' 
man  (ball  never  be  conftrued  an  acceflary  to  a  felony,  in  refpeA  trAnn^  4^* 
of  the  receipt  of  an  offender,  who  at  the  time  of  the  receipt  was  »>>•«>  <•  '^^ 
not  a  felon,  but  afterwards  becomes  fuch  by  matter  fubfequent  j  ^^'  "*  ** 


-  ^  ,^„^  yet  he  IhaU  not  be  lb  efteemed  in  refpedk 
«f  any  others  but  himfelf  s  for  fidions  of  law  (hall  never  be 
CBtiiai  ianhor  than  the  realms  which  iattoduce  them  necef* 


^  •  • 


t  « 
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Havikg  thus  flicwn  who  arc 
who  acccflaries;  I  am  now  to 
to  be  arraigned.  And  I  (hall  endc 
neceffary  that  the  principal  be  j 
before  the  acceffary  fliall  be  p 
the  acceilary  (hall  in  any  cafe  t 
principal  hath  appeared. — 3,  V\ 
cefTary  lo  more  than  one,  may  fc 
have  appeared.— 4.  Whether  the 
both  tried  by  the  fame  inquefl,  si 
be  tried. -^5.  In  what  manner 
where  his  €>fienc«  arifcs  in  a  dif 
principal. 

SeJf.  36.  As  to  the  firft  point 
that  the  principal  be  actually  att< 
14,  and  the  noTci  (^c  acccflary  (hall  be  proceeded  fl 
^/feVInu.  ^  wbaifoevcr.  the  nature  of  the  fe 
16)  F  AfT.  tgr.  Tuch  manner  {l>)  acquitted  of  ic>  ( 
Coofpira.  4.  »      king,  or  of  the  party,  that  he  m 

iH.ie6a3,M. -^^^^'^"y  lubfequem  profecution 
s.  p.  a  47-^3.  cefTary  (hall  not  be  arraigned,  but 
Sup.c.  23.  fea.    ing  10  the  rule,  uhi  factum  (i)  ulL 

F.  Corone  tfts.  ^3  H.  6.  I.  29  AITize  59.  Raftal  57.  I 
(0  f  •  C»r.  477.     (*<').  Vide  Tup*  c.  23.  feft.  141*    (e)  4  Co.»e  ^ 

5^<f?.  37.     How  far  the  acce/Ii 

,    .      /    the  principars  being  found  guilty 

V  •  •  been  already  (hewn^  fe£!ion  twenty 

Se^.  38.     It  is  certain  thai  the  e 

againft  the  acceflary  before  the  pi 

been  more  fully  fliewn,  ch.  ^7.  fcdt 

.  fSi^^.^q,     It  feems  alfo  to  be  cJe 

(DB,  App.  19.  quires  the  attainder  orconviclion  of 

^.^  *i"^'J***    ceffary  (hail  be  cowvuSled,  it  rcqu 

Summary  221.     coovjttion  of  ,tbe  pr inqjpal  be  on  thi 

fame  crime,  of  which  the  acceilary  i| 
agreed.  That  an  fittainder  ot  the  pri 
kmpr  no  wa,y.  help:»  the  |)rocct;diii^s  ^ 
fuit  of  the  party.,  andyJic*  cohverjo:  i 
1  h^t  the  ^t^ainder  ot-  the  .principal  0 
materia)  s^  ^9,  tj^^^jproceeuuig^  agai, 

SeSi*  ^Omu  '-But  IW'hcre  the  princl 
though  erronepufly,  of  the  fame  feloi 
fary  U  charged,  it  feemjs  ^ij  agreed,  T 
it  Hands  unreverfed,  is  as  fuflicient  for 
have  been  if  there  had  been  no  error 


s.  p.  C  47. 

B.  Corone  I9» 
7  H.  4.  27. 
D)rer  133. 

(^)  40  A<r.  2^, 

Summary  221* 

1  H?le  62;. 
a»A(Bee4o. 
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a  R.  3*  21,  22. 
Summary  222f 

32). 
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B.  Cor.  16^.  »74, 
S.  P.  C.  '47. 
Cioxnp.  41, 


^  H.  4.  16.     9  Coke  6S.  1x9.    (i)  Summary  16^ 
I  ilt  Ai>r,  777*    9  Coke  119.     f,  Mortdiaceite 


Oi.ag. 


PRINCIPAL  AMD  ACCESSARY. 


«1 


tn.ay.  

mi.ii.That  if^h«  prin*HirtIbe*toJntrf,;«»drtcR.theac«r. 
f^  rbeicverft]of  the  atwmdcr  of  the  principal.  i;ySy-*i^*  re- 
tX  the  atMioder  of  ibe  acceffary  ■,  »ik1  that  tke  heir  may 
h«e  an  affixc  of  m.rtdimc^fl'r  againft  the  lord  <rf^.  fce^  having 
CTtered  into  ^^e  '»"<«»  of  <ii«h  »»  acceffaiy,  «  taVing  efchniej 
Whimbyreafcnof  the  attainder.  ,.       ,    ,, 

i'ri?  41.     it  fcc»*s  to  have  been  in  »  gr»at  a»ea&ir*  foulod  {«)  Pre*.  Ana* 
ffll  befote  ihc  ftattitc  of  >  ^m«,  c.  9.  notwithftrnding  the  great  (J)  B.  a„.  ,9, 
mietv  (rf  epjnions  in  the  eld  books  concwmng  thia  matter,  "h*^"; '*• 
That  whtwer  the  attaindtr  of  th«  prkiciprf  w»  prevented  by  f.  c™«„|. 
hi.  fi)  dwh,  or  fO  flanding  mate,  or  ehalleBging  (d)  pet-  Ccofpi  4. 
emototTIy  sbove  the  number  allowed  hkn  by  law^  w  bdngad^  YvtWt^ 
mined  f«J  w>  the  benefit  of. -clergy,  or  f/";  parfoned,  Miether  Sb«i1»^  m»r; 
before  or  »ftet  hia  cortviaion,  the  acceffiwy-fliouU  not  ba  «r*  44  k.  j.  7- 
rtiyied-  --  "'-■  — 


5/11*7.  41-     But  it  feems  to  ha»e  been  pnerajly  agreed,  f^)  (i)  c.  EH*.    • 

That  afi"  the  piincipali  la  aflually  atiaimcd,  whether  »ftef  a  i't^,.4,,44. 

conviition  by  veidiit,  or  by  (A)  outlawry,  &c.  his  death  or  par-  ^amaar,  in. 

Ann    ate.  fubrequeiil,  will  no  way  avail  the  accsflary,  Rtymomi  477. 

*""    •  ^  „  .      '  CsB.F.Ci)r.45a. 

(*)*Colt««.     D,«i«.    F.Cw.5l.9>    40  Afli«i.    41 B. ,.  ,7.    ,  H,  ,,  ,.      9  H.   4, 
(,9.        8.  CMooe    16.  S-       B.   MaBfHil"     S*-        Cm.  u    ft,  Al)»HOon.      f  II.  4.  I<.       M, 

5>A  4'3-  Andil  isenifled  by  the  fiiJfittote  of  i  Anris, 
feH".  2.  C.9  par.  i."  That  it  any  principal  ofRndtr  fliall  be  con- 
"  vi^cd  of  any  felon y>  "ir  (hall  ftand  mute,  or'lhail  peremp. 
««  torily  challenge  above  theTiutnbcr  bf  twenty  perfont,  return- 
M  ed  to  ferve  (jn  the'jiiVy,  it  ftiall  snd  may  be  lawful  to  proceed     ^  , 

«i  agaihft'any  acceffarv^  either -before  brsfftr  the  faft,  in  the 
"  fame  manner  ia  if  fifth  principiri  felori  had  been  atrairited 
'•  t'nereof,  notwithflartding  iny  "fuCh' principal' fdon  fhall-'be 
t«  admitted  to  (he  beneRi!  «f  his  clergy,  pardoned,- Or  otherwirc  '     ' 

«*  iciiveted  before  his  attainder  1  and  Fiich  aritofllry  ihall  fllfFer 
"  tht^d  punlthraent,lf'hc'orflli:(haffWiort»haed,orfl!all        '  '   ',       .' 
»'  ftintf'mutc,  or  perenipronly  eballfengt  abtfrte  thfc  iftinibef  of' 
<*  twenty  pcrfons  reiutned  to  ferve  on  the  jury,  as  he  or  {hi: 
"  ftiouW  bave  fufttrdd  if  Iht  principalliad  been  ittainted." 

S<^.  44-  An.*  it  is  Recited  by  the  fame  ftitote,  pat.  2.  •' That 
t'he  Kiiyets  and  recfehrts  bf  ftiilen  goorfi  h*d  bltentimes  con- 
veyed'iWaJ  and  conCealetf  the  principal  felons,  fo  that  they 

■-, '     ■■   ■"  Gg  3    ■     ■■■-'-  eould     . 


•^  1 
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or  THE  ARRAIG 


A 


8]r4t)e0.r. 


cbuW  not  be  convi£Jed  of  fuc 

fuch  buyers   and  rcccivera    had 

jxient,  which  had  greatly  cncot 

of  fuch  ftolcn  goods"  and  thcj 

•*  fliall  and  may  be  lawful  to  pr 

•*  ptrfon  or  perfons  buying   oi 

f*  knowing  the  fame  to  be  ftolci 

"  puniihed  by  fine  and  imprifo 

•*  felon'  Bd  not  convl^ed  before  o 

"  exempt  the  offender  from  beii 

••  principal Jhall  be  afterwards  cor 

^^  ^~^w, ..  t  It  is  alfo  provided  by  5  Anr 

cwt.receiTertdf  *«  fuch  principal  felon  cannot  he  a 

tt^i^^r  :;  ~»viaed,  it  fcall  and  may  be 

ferfoarteen     ^   *    «very  fuch  pcrfon  and  perfon 

c<  goods  ftolen,  by  any  fuch  prin< 
^  to  be  flolen,  as  for  a  niifdem 
"  and  inoprifonment,  of  other  fuc 
**  court  (hall  think  fit  to  inflia, 
,  •**  be  not  before  convid  of  the  {<\ 
^*  the  ofiender  from  being  punifbe 
V  cipal  felon  (hall  be  afterwards  t; 

tTpon  thefe  ifamtei  it  has  bcrn  decided,  that  it  ia  in  the  i 
•tther  immediately  for  th«  mirdrmeanor,  or  for  the  ft\ony  i 
Raymond  1^70.  and  in  the  fir/V  ca'e  it  is  not  neceffary  to  arer, 
»*4— 8ut  Mr.  Juftice  Foner  deniet  ihia  ctfe,  if  taken  in  iia  fu 
that  where  ihe  prituipa]  it  amrotble,  the  pro<ec«tor  b^th  no  opi 
ceiver  iot  the  felony,  FoHtr  ^74,,  And  iq  the  cafe  of  the  Rii 
cafe  waa  referved  an  an  indiarrent  againft  a  receiver  for  the  n 
andiaoKnt  gocd/tfi  renfonahli  tvti/irecwai  fkftm  tbet  the  pPtnn] 
{•a»99b€  c9nx>taM»  MS.  ;  . 


ycin.    Vide 
Bk.  I.  e.  58 


{%)  Vide  Dk.  I. 
p.  232,  (tiX.  z. 


t  And  it  is  iji^afled  by  22  Ge 
•*  cafc$  vhatfoevcr^  where  any  goc 
«^  iron,   copper,  brafs,  bell  meiaJ 
;*  been  fclonioMfly  taken  and  ftolen, 

.  f*  amount  to  gran4.  Jarceny  or  fame 
«*  larceny  only  (except  where  the  fe 
<<  conviilcd  of  gr*nd  larceny,  or  fo 
f  pcrfon  who  0iall  iflowingly  buy 

.«*  and  chattel*^  may  be  profecuted 

V  ihall  be  puni/bcd  bv  fime^  iiuprifor 
*i^  court  pf  quaf^rr  (efSofls,  or  any  otl 
;S*  inflict  $  .aU!?oug|i^  the  ^viocipal  fell 

V  «onyiiacd  of  the  (aid  fpJoiiy^  and  v 

.«.  „«,.c.^ca  **  ^r  are  aroena^Jc'tQ.jMftictornot  I 
by  all  the  judges  **  the  felooy  s^QuMj/  comoii^ted  fliall 
in  the  c. ^f  "  or  to  fomc  greater  orepce  l.  and  w^ 
»6  Geo.  t.  •    actually  committing  fuch  felony  (hi 

•«  cd,  fuch  offender  or  ofienders  ihaJJ 


( j)  T*e  prtnei- 
ptl  felon  may>  be 
an  evidence 
againft  the  re« 
ceiver  upon  thia 
M€t,     Adj'idged 


Q,  ^       ,  I"RINCtPAL  AKO  ACCESSARY. 


ftS.  4-5-     A»  to  the  recond  point,  vtx.  Whether  the  accef-  (j)b  Cor  n 
ftrr  fl»*ll  w  *"y  "**  "^  arraigned  or  tri«i  before  uiy  priod-  «o.  i"it.  '     ' 
nil  Hatb  aypcased :  Ni^twjthflaiuling  the  numerous  (a)  autho-  '''^  3'4- 
jities  in  the  old  books,  that  an  accefflary  QliII  not  be  compelled  t,Ka!'ilt.  ijm. 
ie  a»(MWhefeie  the  principal  have  appeared  and  anfwcred,  I  1411  hi* 
uktf  tb«*<m"a''f  op'oi'^  '*»  be  in  a  great  meafure  {i]  fettled  at  [i**^»**   ■ 
thb  day.    ^"^  y*'  "  t«ea»«  to  have  been  alwaya  agreed,  (t)  That  JTcot.  jj.  ta. 
|„(  pt«i.  oMtot  be  tried    before  fuch  appearance  or  attainder,  9o->Jbi|t> 
(i)  uftUfi  fc»  delires  it  hinifelf  j  lo  Kbicb  cafe  it  is  agreed,  That  J' x^*" 
be  m»7  bauied  without   the,  principal,  according  «»  the  rule  ^^'/jjf' 
ttat  jw Wtf^s^/*  Ttmrneiarmjariproji  itOnduiff.  9 1.4-  X 


i^jA.  ^     As  to  the  third  poiot.  via:.  Whether  a  periba 
charged'  IS  «ccefftTy'  to  marc  than  one  principal,  may  be  tried 
bcfoie  all  of  (hem  have  appeared  :  It  Teenis  to  be  holdcn  by  Sir 
(<}MMtl>ew  Hale,  agreeably  to  what  feema  to  be  the  ftronger  /,)»•"  wt 
^f)  itp'itBtn  in  Plowfteo,  That  if  a  man  be  indi£lcd  ai  acceHary  t  Hile  S14.  * 
to  more  than  one,  and  one  of  the  principals  appear  and  becon-  |'/'^'"*'^>9ff> 
vid»  Th&  court  may,  if  they  pleafe,  try  the  accelTary,  as  bc- 
tog  accrelTaEy  to  fuch  principal,  and  atfo  condemn  him,  if  the 
ifluc  be  found  againft  him  :  and  if  it  be  foand  fat  him,  may 
afterward*  arraign  and -try  him  as  acccflary  to  the  other  when 
th.cy  Oiall  appear.     But  ttft  contrary  opinion  it  certainly  fup- 
poitcd  &y  great  [|)  authorities,  neither  do  I  find  any  inltaoce  ia  ;-  ,  •  p  c  *< 
the  books    wherein  the  court  hath  aOuatly  proceeded  to  the  SBih'ebiwlii 
tiial  of  an  accefPary  in  fuch  a  cafe  before  all  the  principals  have  «<*<im  r«aian 
cither , appeared,  or  bech  itiainted:   And  (&)  untefs  there  be  *^a 
feme  ytry   particular  drCimftanccs  m  the  cafe,  It  cannot  be  qj.Bt*Api.M. 
doubUJ  6ut  that  it  will' be  a  weighty  thotivt  to  indUM  the eourt  t^-  4-  ]*• 
in  dfcetion  lo  rcfpite  the  (rial  6f  an  acceflary,  to  ftewtbu  '^p{J^'~ 
foqie  <ii  Aoft  to  whorti  he'ii  charged  ai  an  accegaiy,  arcnei-  itt^iS 
theJ:  atiaihted,  nor  have  appeared ;  fbr  it  muft  bt  owncdj  That 
it  is  a  lirong  qhj^flibn  agaiofl  the  trying  hiAi  immedlatety,  u 
acccflaiy  to  thofc  whtfdb  appear,  that  tbertby  A*  couhwy  may 
be  futje^to  the  trouhle  of  attending  two  trial*  where  owe  ftiftht 
4a  aswdh  And  thft peilitn  tried  ^ay  bsfubjeatetbehkMlihip 
■  Gg4  ■'    -  ■    ■  -Mid 


456  OF  Tii^  AURAIGNMK^T  oi  t 


I 


and  baxard  ,of  tmo  trials  tor  -hisilife;  which  iit 

*  '  ['  \  ,:    general  coiuie  of  the  law  (as  (hall  be  maefj^ 

r*.  the  chapter  cQiKe^mng  the  plea  oft«Mrr/iiii  a<| 

.    ■•  the  vial  Ihbuld'be  deferred  till  all  the.  plincipali 

(4)  S.  p  q^  4^  VP^W'*  he  would  Jbe  tf  Led  ,b«t  ooc^. :  {a)  Bai  i{ 

fofter|49«i^        principal$>  ajp^  ^^  pprfop  b^  ctuKged  ai  fQcelTaT] 

<   only*  it  (eems  clear,  Tbat  it  is  no  obj^AioA 

tried  1^  .accd&ry.to  ivf  h  a  pcific;ip|l9  i^t  tbf 

^  yet  appeared,  oor^ w;p,4itaia*e4i  i(^:« ......       ; 

■4  «  I 

■    •  •    :       ■;  *  "i    ..  •  I 

;  '  ■  ;  \S04f.  47.*:  ..^l  jAtht.foMrth  poiijt,  f;«^,  VVh^l 
f^;Son^Mft«.rT  and  acccifary  ip^y  be  bptb  tried  by  tbe  fame 
I  H«k^s4»  *  what  manner  ihcjy  arc  to.bc  uied.  Ufecma  (1 
Dj«^'.^^**''>"sday,.Tbat4f  the  prv^jcipal  and  a^cefTary 
slf>fi.i&4«^     land  the' principal  plead  the  general  iflfue,  tl 

F*  ciroiS^'        ^  f*^^  ^^  P^**^  ^'''^  * '  *"**  ^*'  *^  ^^  like  wife ; 
17.  .**^*^     ilTue^  iotb  i^ay  be  tiicd-  by  (c)  one  inqud 

s.p.C4^  '  !    pfindpal  nuft  te  (<^)  iirft  convidtd}  and  t 
HaftiJ  50.  sa*    be  eharged^Wratjf  they  find  the  principal  not 
I  IfpiigjBnt  4.  .    fioi  the  acccflary  i^otguiUy^    But  it  fccm^  a{ 

F.  MaiBprirf  %^  Df  iBcipal  f  Uad  9/  plea  in  bar,  or  to  the  writ,  i 
Omi.  Bta4t  »^.  ■  jfKif  (/)  be  dr1vc?n  fo  ahfwcr  till  fuch  pica  be  dc 

{  44  £.  3.  7,    F.Corone  6x.  90.  135.  ii6*  350.    F.  Trcfpafi  199.    40  E.  r 

4OA0iiet5»    44£«3   S*  .  B.^ppc»l9.      F,  CofMf  u*  lU«.  F- Maiopr 
•11  whirfa-fookt  It  fbmt  16  be  hoidto,  d)<t  the  tcccftary  is  not  coixipcUabU 
prtncip«li  be  con^lB,    fx)  See  tJie  btfllBi  4<e4  €»  Ux$k  k,    €6lu  F«.  C^«;  to 
J  H.  4.  3$.    Dye'  itQ-    S.  P,C4^«    M  Snmwbfrf^t3s.  F»Cofqn«  io« 
9  Coke  iif  •  '  ft)  fi.  Pciemp.  4%.    i.jdU^  JS4,    ^.  P.  C*  46*  .FoAer  }6o 

(4)  Where  the  privcifel  ta&  tsaAtfJtrhirUi  hf  the  f»fhe  inq^aeft,  the  2 
the  full  defence  of  the  priocipal,  uid  4vaU  ^imfelri  of  c«erf  •!««»  of  fed 
lM9uMn%  to  bit  ac^uutali  anii  wbco,  (be  acceOary  i«  |rie<l  »ffev  iKe  copi 
if  it  fliall  eome  out  i»  ttidclice  that  the  offence  of  which  the  pribcipal  was  c 
to  felony  in  him,  or  not  totb«^etr»rof-<<tony  ^Mth  ttrbteh'  h^  wWchirgc4 
ly  appear  in  point  of  tt£k  tbat  he  waa  iofui^a^w  tkp  *^9#<[J  vq^tao  U 
Cafe.  Fofter  lai.  le  Siate  TuaT«  417.  FofexN  T^'iri  pKc^^rU^jBy,  ; 
Ijf4.  p.  69— It  is  sKb'ytfV,  that  the  p.oddl6fDnt>f  the  record  of  conviAion 
£cienttopottheicee<l4rx«PQ<tb)«<4c^'Ve^  l^ier  |C9«  "But  it  fMfln^  th«t 
it  ncceflary  foi  thai  purj>ofr.  »» colder  to/p^  M^/^iyi^  >(?vith  ftiw  •c^i© 
Accaffary  )  for  a  bare  ulfquatificd  rccor^  can  only  p?  c*)4coc(  9g«iWitf»oi^'wl 

»7«4.  P-4T4.    Foftc'^as,      .*'.•,.,        .'.«;.    ^.l    ' 

'-J  ' 

•  J 

_        t       •        ■  •  »1  *  I 

*  ff»«  ^'^  * 

r/j  44  AAieiC  Sdl.  4^.  As  to  the  nfth  point,  vis.  In  la 
43£'S«'7«*t'  <^^fi^ry  ^^1'  be  tried,  where  hia  oflfence  \ 
54  couaqr  ^CuomJChat  of-  tbd-  principal :  It  feem 

V  c J'  1V5.  agreBdointitatty I  l^bM^y  the  tomcpoiil  law 
45  Affiny.'  into  moos  thal»:^Q  coiRity^  and  «  fellbny 
?•  A'''li*'/?°i  that ^iBrB*of  it  wtiicb  lif  in  ohe  itfMii^y^  -ai 
S»V.«.^e;;,  •  faricadn JhaijpBirt  of  it  which  Jayin  aAoth 
to  be  atcd  with  may  be>broiigflit4igaliift  the  aceeffarfes^as  %ar 
<pincdout»u        in  that  ^muaj  io  which  the  prtneTfjal  ^clo 

and  where  the  coQhiics  i^eie  at  a  *dift^^ce. 


I 


y   /<! 


»   ii 


Ck  it.  MINClPAt  MB  ACciSSARY. 

il»t  af  London,  &c.  It  (*)  huh  Uen  jdlnjjrf^  ii  'nq™«  i  as  r  cu,  ,, 

^,ho«.  .ki*.h^ could  n«/^,h'„'rfT.Sfi""""'''"''2,'SS 

ii  i.  hid.  ThH  ibtr.  ...  n.  .«m^  .,  ,*T ' 

Sea.  49.    But  thefe  matters  9r»  fi.iu  »      i , 
«  ctOTrin  in    iht  r™e  connr.  where  f„^"^'?'i '>';'' «-  ' 

■■  fo  ..k..,  i„  like  ™„^  «d  fo™/;  tfTL*""^ 

••  fdck  api».l  flull  be  fo-Qke„.  „  „en  ?„»?  7'i'  """«        '     , 


•   °'"'  *""'  '"'''  »*««  of  K««i7  »r  KcelTarin  io  .„' 
1'  najincr 


4J(f  or  tM  AHSAlUWMEKT  of  THI 

<*'  ffiailiier  of  wife  ikiH  be  coromitttd  nr  dDQc»  fk 

.   ■    .    ^  and  effe&ii4l  iri  ihc  hM^,  as.  if  the  CaiA  princip 

^  bee  IT  CDcnmkmi  cir  dooe  in  the  Inne  county  v 

**  tiuUiSbftent  ogaluft  f udi  jroceflary.  (hitl  be  (oui 

^.  thejuftkes  tf  gibi- delivery,  of  of  ec  and  term! 

**  ibMi,  of' or  in  any  fuch  county. wlMit  the 

^^'  fildi  acceflstrr  flixit  be  hereaAer  ^roimnitted  ai 

,  ,    H  roit  CO  them,  ouidcy  fliall  write  to  the  ca^o 

^^  fcceptrr  of  the  -moorda,  where  Aich  prtncij: 

^*  tainted  or  coneiA,  to  certify  them  vkecher  ft. 

^  aittainled,  coimfiod  or  otkcrwife  dUcbarged 

M  pal  felony }  ^(vhOy  upon  fucb  writing;  to  them, 

«»  dbofiod,  fhall  make  fiiScient  c^rtUicate  it 

^  their  fed  ortetsy  to  the  faid  jofticea^  wheih< 

Ai*^'be  iliaintedv  cmtmObri  or  othevwife  dtfeharf 

«<  after  they  Hiat  fo  ftait  hav^  the  caflbdy  of  i 

^*  certify  that  fadi  priocipal  b  attaioied,  cot 

«•  wMe  difcharged  of  Axh  offence  by  the  la 

^'  juftlcea  of  goaUdelivery,  or  of  oyer  and  i 

<<  thereto  authoriiiBd^  fliall  proceed  upmk  eve 

^*  in  the  coonty  where  fuch  acccfiary  or  accc 

<*  cefiary»  in  feth  manner  and  fornf^,  as  if  boi 

**  offence  and  i^cceflary  ha^  been  oommtttci 

<*  fame  county  where  the  offence  of  acceffai 

^<  committed  or  done :  And  that  every  fi 

**  anfwer  upon  his  arraignment^  and  lecei 

<<  menti  order  and  execution^  ajid  firf&r  iuc 

<«  and  penalties,  a$  Is  ufed  in  other  caC^ea 

««'or  caftom  to  the  contrary  before  ufcd  iji 

•«  flanding." 

In  the  conftrufiion  of  thh  ftatute^  the  €%. 
anoft  renurk^blca  viz. 

i  colce  iis.  Xr^«  5 1*    Fi^f  An  indidmeiit  usaAnQ 

Tide  fup.  c  as/  fiiioee  of  thia  ftatute^  in  the  county  wher 
^^  ^  o^l  eaprefrly  to  recite  that  the  princV^W 

ocber  counfy^  apd  net  barely  aba^  l^e  w 
that  is  only  an  4fS^Ineot,  .wd  np  duc£ 
did  it*    .   .      J  -     •» 

i#)tia».4i.  **  ***  Secoofllyi  The  couft  o£  Qa 
\»  Ifttimi  to  a  peirfon»  there  indlflied   lU^' an 

8^!^"^  wherein  the  feid  court  happens  cq  45 1»', 
SniJ^iS^w  countyi  9od  tbc^  lord  (*)  bia^x.^5w«a• 
M.4i.  to  be  tried  before  the  lof/la  on.    an   | 

mto  letter  (J).  ^^  acc^iy  in  ftoe  county  to  %  .  f<Wony. 
g)  3 1««.49*  tbcpwiview  of  tfre  6id  tta^tute  ,^,,f^c  ij 
^  .entdi^l  I%Wi,  fnd  flsede  to  iujulv   ^  vj 

Ite  commoa  lawi  which  often  tmar 


Ck.1t,  I>«INCH»At  AM  ACOESSARV. 

fcilvftof  j"fli«,  and  thcnfore  ought  to  have  »  benc6cial  con 
Jniaion  ^  but  alfo  be<:au(e  the  court  ot  king's  bench  beine  the 
MrupteoMt  court  of  oyer  ind  terminct,  asd  caol-delivcr.  n,a,  < 
inutallr  be  ucluJcd  in  lie  very  wordi  of  a  ftatute  which  .ivc.  ' 
fcck  iuaicef  any  „o«,  power  i  o,  if  \,  be  not  ihooght  ,„  be 
l,.ai,  '"1""^  word.,  ,,  „  at  leali  with,„  the  tn,°„,i„  "f 
d„™,  «h.ch  oiherw.fc  ^aM  Bi»c  a  higher  pri.lleg,  ,„,„*„. 

(erurr  court  than  o.fuper.or:  X„d  the lilte  iaefea  mat  bJrlM 
i.  the  cafe  of  the  lord  (»,  ,fc„„d,  „,,„  ^  ^^  „^,^^  o7h',  „„ 
^ilEoo,  ..well  a.  the  „.,„,,  of  ,ie  thing,  fetm,  ,„  be  a  iufee 
d  o,<|r  .ad  '""■"■".  "»<"  within  the  m,  trord,  „f  ,he  if.,"  " 
„  ,t  !..«  »,th,n  the  rrro^n  ing.  To  whi'ch  may  be  adSeS  th.! 
Ilrefc  wo.d.  .n  the  latter  part  of  ,be  ll.,„,e.  "Tb.t  thei  the 
..  i„ll,«.  of  g.o!-del„cry,or  of  oyer  and  ;;^mi„e  tct^ 
..  there .».ho„^edlh.»p,„^l„„  fuch  acceHi  i°„°&r 
fcerj  plamly  to  ™pl,    Tha,  f„ch  other  fo  autho.ifed  ™,  al?o" 

t:^Se:^':he^;»!€H5Vrr- 
n.^rn.hSrh?-^:^rSirr- 

where  .bee  is  but  one.  '  '   ""?  "■«««'•",  ike.  but  not 

^"'"i'  'tr  '^'''':?'l''''*°'<'»'y''»J''«i«.o(rhel.i„„-,bench 
the  plea.  Oefote  »hom  are  properly  Itvled  (Jt  tZf  ' 

eettifiot.  it.  purluance  of  ,he  llatute,  oJS,,Ti'  T^  ■' 
the  king'.  n.n,e,  and  not  b,  a  precept  in^hLJ"    °    ,.'  '". 

ve2^,i?-|o^t:s;:r;::;t:^J:~s ' 
rr,;:s>i2^Su!SEe;S':be^'^bS 

,g.mft  m  another  court.  U  f«ms  mod  ad.ilablc  AlToTcnJ 
fo,  .he  record  .ehting  lo  th«  principal  by  a  fpccial  L/it  forZJ 

»om  mt  cog„  below  into  the  court  ot  king's  bench,  whirh 
f®^    ^1^ I '  ■'•"■'"■  *f'^'*'" '""" '>-'=  court  bdo*"; .^a,?. 

»^  0*  that  comt,  it  cannot  be  orriifJed  by  it  |%nd  u  to, hi 


4X9 


(OjIOlIall^ 


(')  J  loiJ.  IJ*. 


MCot,... 

Coke,  In 
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Oier  attainifd  nor  ponv^%t  (hjprfi/  Wteneas  tU 
fiatute  are,  ^^  That  the  juftices  ihall  wrue  to  tSe 
^Vrecordji  whff<  fijcb  priocipal.ibftU  be  attitntoi 

fa)  3  laft.  49.      c*   ^j;'»      ftm-l^fQ  4Di»bt$.4<C  W>id8d«y  (a)  *« 

'^  *  wmxo  the  pmkI  M<»w«  ^oti  which  a  iptaialcerti 

made  w  purfuMKC  ^fi^  ftatuticyani  tbcTflcord  (h 
below^  aii^.  G^CAuanU/  mAy  .to'  certified  iiM 
Uibfequent  writ. 
HmUf  howH  ^  ^"^  ^^''  preventing  any  failure  of  juftice,  ai 
inij  btVie4  M  «kU  fdii^ul^  t<)M^hillg  vbic .  iKial  .of  nuffiiifff  it  i 
ifJ*  Md^*****^^  5i;GcQ,  a.  c  (21*  V  That  whisreaoy  pcrfcnfiial 
]^^^4»  '*    ^  ('.  flrickf^  pi^poifonied  .upon  the  fea^ior  at. any  pi 

\l  lapdy  and  Xl^all  die  of  che  faoM  wkhio.£iig,Uti< 
V.  iirickea.pr  pjpi(onf4  within  £iig||and|  and  « 
^'  upon  tbir/(^  pc  oitf  of  £p^Bd,.an  indtdnei 
'  ^V  of  the  c^uptjt-  ip.iwbicb  Tudijdeath^flrbket  ct 
V.  reijpeiflively  >^p|Kn#  .wbetber  ioii^dwbefore 

V  before  j,Mfii<^s,.Qf  the  peace,  or.  other  jufi 
*^  iionera  wbq  have  authoitty  to>  cnquim  of  n 
*f  ,gpod  as  .well  agaiaCt*  the  piiacipal  a«  the 

V  ,thc,gaoUd^]ifery  .and  ^r  s^ai.  teniltur  tot 
^^  ^Kq  any  Aiger^r  qqak t».  into  wkich  the  \i\ 

'  ' ^*  xemovcd  .by  itftmsriyjxm  proceed  therein 

▼idciNiokchv     <i  if  tbe  f^A  t)^  b^en  whoUy  committed  in 

if*,  Ptift  i«i»r    c(  And"  the  oflFenders  (hall  be  entitled  to  aU  1 

.  •  .    :  *i  ^^  vantages,  ^c.  except  challenp^  for  the  bv 
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OF      STANDING 

KAVIN©  Ibeiftir  fh  what  irianncf  a  \ 
rtlghed,*rath in  thcuckt  pUcc  to  ex 

nar  fte'ia  toM  de^lr*^hh  afterwards  ^   aind 
deav^u^  ^  fbeilir^^hat  Is  to  be  cfohe  wii 
^ftMdlng  mute.    Vpon  bts  confeflibn  i  itn^ 

'  AndiMtasttf  ftlepiironerV (holding;  rr 
l«  Where  be  fliall  be  faid  to  ftaiul  ^ute.- 
tried  whether  he  do  fo  of  malice,  or  by  1 
What iMI  bedone  ^here  one  is  found 
aft  of  6od*— 4.  Where  he  who  ftands  1 
to  the  fame  rxccutiofl>  as  if  he  had.  not  fi 


i      •«  • 


^n 


kclkiltbs  •Jjndgo)  M  ki"!*!!.!*..—..  Whit  U  tin,.,  t. 

luititwbuc  a.cJ.tti.1  i.  rri  ^i  „„S   ■  ■   *  '°"'^-  ° 


«com.  ,— T. ... 


'Jt 


point  .»  made  ,  ,.„,  i„  „„n„  (;,  f,,'"f'A:J"'  '<•"  '«y  (-1 !  "■  7.  i.. 

.bird  w  iotti..«>4iStT„;.';.';.t"S;t;*»i"'"'"'' «.s;rr^ 

Ih.  otbtiSJi.   ■  Pl"°?a  ?";'^['i"f,'«W,»  agrc»  W,»wnb„j,f  ^l,,.,',,'* 

T   C«  <i       B_  r>i  ''"^  '■Cor.  ]$«, 


I 


!  ttc»  be  49k\i  wkk  is  fiicln  «b  bavt 

tr]^f6F4ie<ptki»Maifttfopoii  ft  tri 
p^far  iral  of  «  flMHer  lit  l«w« 

e)S.P.c.ij6..     SW.  4-    Alfe  it  fteHu  eltart 
■Be  p«i»(  »(^  -cDMftffiMl  hkMU  ^ilhy^  br  {itead 
J^     ^      (i;  cootiUfy  lie  (bill  not  lAerwd 

•d  a  Pi(B  V     ihall  be  ebsrg^r  IiomI  tfie  Irial  fti 

iM  Atn  tp»  r«t  to  b(s  pCDiacc.    C^)  Kdynie  36»   37*^    8an< 
4»SS»'  AftkB.  PeoAs^ef.    B.  COroae,  51.    Ooiu9H»4»3. 

{4  Smi.  sftf.  ft//.  5.    As  to  the  fecond  po!f 

kp.c.jso.  ^iiat  manner  it  fliall  be  tried,  1 

l^^^V:'^  do  fo  of  malice^  or  of  the  ad  c 

F.  Corone  71,  That  where  a  prifoner  wholly  ftan 

•»5^  anfwer  at  all,  the  court  ihall  tali 

£  Aw^i  M.  oath  of  any  (^i)  twelve  perfons  tl 

{d\  Aaa.  e»u  whether  be  do  fo  of  malice,  or  b 

/  )  ail  a.  1  *.  *^'^^'  *"  ^'^^^  ****  *^^  l<»n^»  '^  ^ 
WeofOM  71I     the  jury  are  in  owirt»  if  there  be  i 

B.  ApMftl  M«     ihall  be  made  by  them,  and  not  b\ 

SonthcMdMiitrofaH.  4.3*  for  which  lee  the  aoUitoth 

(g)  Sna,  ^fttf.  Se£f.  6,  Where  (g)  a  man  anf 
*'i£i^.*JL*?lt  fe«<»J«  needkfs  to  make  any  inquiry 
ft«ik  ST7.       to  his  malice  or  not,  becaufe  it  is  a 

Siff.  7*    As  to  the  third  'poin( 
'     where  one  is  found  to  ftand  mut 
(l]S.P.C.i5o.  Agreed,  (A)  That  in  fuch  a  cafe,  tl: 
%fhfu  177*       are  always  to  be  of  counfel  with 

have  law  and  jofiice)  Ihall  not  onl 
-quired  of,  but  alfo  whether  the  p 
and  all  other  matters  which  be  mi, 
fence.  And  fuch  inquiry  fhail  be 
an  inqueft  of  office,  but  by  a  jury  i 
fam^  manner  as  if  the  defendant 
lince  it  is  no  way  his  fault  that  he  < 
reafon  why  his  trial  fliould  be  in  a 
mariner,  or  any  way  lefs  regular  \ 
To  which  may  be  added,  That 
W  ^^*  ••S-    "  (1)  That  the  felony  Ihall  be  m 

*^  manner  as  if  the  prifoner  had 
which  words  it  feems  plain,  Thai 
ought  to  be  by  an  inqueA  returned  b 
trials  at  the  mife  of  the  parties,  b 
pleaded^  it  muft  certainly  have  been 


laaauiy 


as5< 
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^itnd» '«4mlMi  hf  iMi  the  {ktac  p 
«»MiMr  M  vhrrni  oar  ftnnis  imm  bj 
bfttHgbc  ifNMi  his  uUU 

MSM/Mtft  ^'^«  ^  Ai  to ib# f06aad  potot, 
s  Hftle  |i7  •  to  one  who  fiandf  mute  to  an  arrai 
"^' H5-      It »  dwly  fettled  (•)  «t  diis  day,  -; 

Kdjlvt'sT*  ^  arraigMMiiit fee liigb  trealba ia  eq 
Pycrte).  v«rdid  or  oonMbom^  and  confaqatei 

&  piofl  i«*  ^  ^'^^  '*'"^  ''^"^^  ^  jodgment  aad  e 
Co.  Ut.  391.  <i<^  ^oold  do.  But  I  take  it  for  gi 
I UM.  14.         iac  asMte  muft  ja  (>)  like  foamier  ap 

•S|.  *     *       ^^'1  in  1^1^^  manner  ((}  be  inquire 
{k)  Vide  fvp.      fiiUy  fliearn  in  the  foriaer  part  of  this 
tfi^L^*       perfon  apf>ears  to  ftand  obftinatelj  in 
S.P.CISO.      ivliere  boMen,  that  thew  Is  anj  nece 
(c)  S.  p.C.  i5«.  pMir  10  lie  guilty »  or  that  any  evidence  I 

fc^  bcfoM  be  fhi(|ll  l>e  condemned  or 
arfvifiM>k,  where  one  ftands  obftiottely 
for  felony  by  ftatute^  as  ihall  be  more  i 
treathand  fifteenth  fedioni* 


Siff.  10.    As  to  the  tMrd 

done  to  one  who  ftands  miKe  to  aa  an 

j(4«lBft.'i77«    ceny:  I  take  it  to  be  agreed,  (d)  Ti) 

ftand  obftinatelv  aiote  on  an  amignnM 
Qiall  have  the  like  jitdggieiiti  &&  as  if  1 
didment. 

SUf.  II.    As  to  the  fourth  particii 

doae  to  thoie  who  ftand  mule  to  an  arn 

ftaftate:  It  is  eapfeftly  enaded  by  33 

^  That  if  a  pcdbo  iodided>  and  am 

#  I  n^  «       ^  prifion  of  traalbaw  murder>  oianilaugl 

i  iii?Ti!i?'*  "*  •P'*'^  ^^  ^  "^'^^^  ***  ^^€*  ^  ^^ 
a  HaU  sto.  ^  ly  lefuTe  to  a&fwet  dhredly.  or  ihaU  &i 
at.  Tr.  jaf.       «f  iii^  I1I10  MMncm^  &€•  as  if  be  were 

a. P«a  s9o»      the  cesmnoo  oourf^of  the  la«»  it  bath 


ffj  8«te.  ^«^  &  A  I  a.  Aa  t»  the  fifth  particular,  vi\ 
M  AiMe  3t7.  to  one  who  ftands  aMite  to  aa  anaigofflei 
3*»-  <5^  bolden  by  Sir  Matthew  Hah^  (/)  That 
{i)B*^  iT  ftaoding  asiM  ftall  not- have  ja%flKiit  c 
89.  hanged ;  but  this  la  made  a  fugrt  in  ( 

rr;slaa.i7t»    (ift)  Brook t  aiid  the comraiy opiDioo fecin 

(UKOnmv*  ("ijJEdUntfdCokcyaodiaaprclidjbsU^ 
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.felf,  without  tnorc^  s^  fuflkient  inducemem  to  a  judge  to  award 
him  to  his  penauice.  But  confidering  that  fuch  appeals  and  in- 
dilfbnents  are  within  the  faoie  resibn  with  thoTe  mentiosiied  in' 
the  ftatute^  and  it  is  uocertaio  hpw  ^he  common  )aw  ftopd  ia 
(«)S.p.c.  T#9.^^^^^'c^  to  thefe  mattexsi  aa  appears  by  t^e  heft  authpni  (a) 
»lnft«i78,t79.  diiFering  arpong  themfelvea  concerning  them;  and  feeing  the 

method  prefcribed  by  the  ilatute.  is.  very  juft  and  csquitable.  it 
;  feems  prudent  at  lead  in  a  judge  to  obferve  the  fame  rules  in 

I  all  cafes  of  this  kind. 

Se^^  15.  1  dq,  i>pt  find  it  faid  in  any  book*  what  (ball  be 
done  to  a  priConer  whOf  obftinately  (landing  mute  <o.<an  ar- 
raignment, ftiali  appear  to  be  charged  upon  very  light  (itf- 
picion  i  but  1  take  it  for  granted,  that  he  may  be  fc^verely  fined 
and  imprifoned  for  the  contempt. 

5^(7,  16.     A?,  to  the  fifth  pointi^  viz^  What  is  the  natMxeof 

the  penance  to  which  a  prifoner  is  to  be  a^yudged  uipon  his  ob- 

i^Har3'it-399»  ^'^"^'^'^  ftanding  mute :    It  is  obfcrvable.  That  the  above- 

400.         *     *  cited  ftatutc  .pf  vVcftminfter  i.  fays  only  in  general,  That  fe- 

s.  P.  C.  150.      Ions  ftanding  mute  flfiall  be  put  in  prij on  forte  et  dun^  without 

aeIa^/i!'         faying  any  thing  of  the  manner  of  it^  which  it  feems  to  leave 

14  B.  4.  8.         as  a  known  thing  to  the  ufual  pradtice  in  fuch  cafes  ;  which  we 

-Ab.  B.  Cor.  161.  fljai)  bcft  find  from  the  books  of  entries,  and  other  law  books, 

JJ^^tXaSi.    a"  of  whi^h  generally  ^gree.  That  the  prifoner  (ball  be  re< 

8  H.4.  I.  manded  (i)  to  the  place  from  whence  he  came,  and  put  {c)  in 

(0  T'^'*  «^.""^«    fomc  low  dark  room,  (i)  and  there  lai4  on  his  back,  without 

Ktu!i.7o."*       ^"y  ni^i^'^^t-  of  covering,  except  for  the  privy  paits,  and  {i) 

I  4^-4  ii<  bat  that  as  many  weights  (ball  be  laid  upon  him,  as  he  can  bear, 

I  itw  men'ioned     ^pj  piorc,  and  that  he  0)all  have  no  o^anner  of  fuftrnaoce  but 

I  Uok,  aboTc         of  «he  woxft  (f)  br^ad  and  [g]  water,  and  that  he  fb^ll  {h)  not 

cited,  but  wiih    eat  the  fame  day  in  which  he  drinks,  nor  drink  the  fame  day 

this  diffcrrnce,     ^^  which  he  cats  J,  and  that  he  (hall  fo  ccvitinu^  tilj  he  (i)  die. 

7i*!V,ton»^'     But  it  is  faid,  (k)  That  anciently  the  jydg;ncnt  was  not,.  That 

thatht  ffiaii  be    he  (bould  fo  continue  till  he  (hould  die,  but  till  be  (bould  ao- 

'^  -^h^'^adTn"'  ^>^^^»  ^"^  ^*^*^  .^  flight  fave  himfclf  from  the  penance  by  pui- 
7h"t  h  maii'ife  ting^  himfelf  on  his  trial,  Which  he  cawiot  do  at  thi*  day  after 
low  or  dirk.       the  judgment  of  penance  is  once  given» 

(</)  In  thii  all 

tke  bo«kf  ibove  cited,  (cem  to  agree.  And  14  E.  4.  S.  pi.  17.  S.  P.  0.150.  and  1  Inft.  17S.  a^d* 
That  he  ibaJl  lie  wubfMiCAii}  Uucror  (|i|ier  thing  under,  him,  and  fMl  qed<  arm  fliUl  be  drtwa  to 
one  quarter  of  the  room  with  a  cord,  and  ;Ke  other  to  90other«  and  that  hit  feet  /bail  he  affd^io  the 
Utnt  manner.  B«^  t^efe  chufct  are  wKoIfy  'ortfrietf  in  all  the  ether  booki  above  citrd,  eirept 
Hale*«  Summary,  «4icb  tiket  nuuct  .«f  Cfa«  hftlr  of  i\Hm.  only,  Ai*4  Raftal  £nt»cs '$«5.  p». «. 
idai.  That  an  hole  Hull  be  mvdefor  th,^  ^ca4|  and  Kei^^A^y  70  a,  Aja,  That  .«Kt  ktad  ihiii  sot 
touch  the  earth}  Vut  none  of  the  other  mcntton  either  of  thefe  chufes.  (c)  In  thia  ail  tibe  ^OoM  above 
recit-d  agree,  (f)  Birf  14  B.  4.  «•  S  P  C.  I56.  and  1  Inft.  I78,  i^re.  That  he  fliaU'ooly  hare 
thr^e  m<  rfeli of  barl(7  brearf  t<kav  JCaii«^y  70.  i*  that  be  Ibillhatk  m\^  rye  bNa<f|'a^1laftal 
385  an^  %  H.  4  i»  geoerajly  fhat  be  ihaU  ha*e  of  ibe  worft  bread,  (*)  ,4  H,  4*  8,^  a-:P,  C. 
250.  alnft,  f7S«  an<**  H.  4.  I.  and  ICeilway  70.  are,  Thar  be  (halj  have  the  water. Q^t  the 
prifon,  fo  that  It  be  fiot  corrent  f  butRaftaljJj,  it  f enefal.  That  he  (hall  have  the  v^orfl  water. 
(b)  This  ii  omittctd  in  KiBUway7a  itiAiti  8H«4  u  (i)  Xbl^.if  <»iaittciil  la  jiobevf  ib^  %otkt 
I  above  cited,  except  14  £«  4    1 1-  and  SunBn>ai>  fti7«  ^  Acilhw  itf  Ulcf« ^{jk%  ctv«  |hs  1l|wlrlad|« 

meal  al  laite.    W  5*  P.C.ii©,  iji,    Biitton  if. 
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(f)  Sup.  c.  ft],  have  an  award  of  refiitution  to  fuch  goods,  and  to  fuch  oqift 

/A?s^  (i2j  in  whofe  hands  foever  (^)  they  are  found.     And  it  is  did  irt 

lea.  54I  '  *  general  in  fomc  books,  (c)  That  in  iny  appeal  of  larceny  there 

((J  XI  E.3.  t8.  (hall  be  a  reflitution  of  the  goodi",  upon  the  appellee's  (landing 

Ab.B.  Appeal  niute,  without  faying  any  thing  of  any  inquiry  concerning  the 

/•^AmTe^o.  property,  or  frefh  fuit:  But  I  take  it  for  granted,  That  where 

Ab.B.Arp.78.  it  is  fo  omitted,  it  is  taken  as  a  tbiag  known,  and  done  of 

F*  o>'rTnV,*iV,  courfc,  and  therefore  needlefs  to  be  bo  exprefsly  mentioned. 

ViJe   4oAnise    59*        Ab.  Fits.  Coroacftlj. 

&^.  23.    But  It  recnrt  queflionable,  'Whether  the  profecofo^ 

of  an  indiAment  of  larceny,  be  in  like  manner  intitled  to  a  re-» 

ftitution  upon  the  defendant's  ftandiog  mute  ?  Becaofe  it  feems 

(/O  Siip.e.  23.    agrefed,  (</)  Th«f  by  the  tortmon  law  there  touM  \yt  n6  f#kh 

f«d.  55i  56.       reftittkfon  upbn  sTny'dther  pfofbcfrtioii  but  M  append ;  and  ft  h 

certain,  That  the  proiecutor  of  an  indidm^nt  is  not  Entitled  f(» 
rvfatf  k  "  reftftution  by  the  e;cprefs  words  of  21  {e)  Hen.  8.  c,  11. 
more  ai  uJge  which  Tequinr;  «*  That  the  fefon  be  fouf^^  gtiHtf,  or  db^rwifil 
c.a3.fea.5s«     •*  attainted;  &c.*\  And  I  do  not  know  that  he  isentltMto 

it  by  any  other  ftatute,  dr  any  equitable  cdnliniftiefiof  tHi9< 

{f^v.  Cr-aj^.  ^'^«  ^4»  As  fo  the  (fcverith  pr#int,  vi%.  Where  mie  wh^ 
38v  flands  mute  fhall   have  the  bef>eAt  of  his  tlergy^    It  feeiM 

grille  421.  f'ear,  {/)  That  unlefs  it  happf  n  to  be  otherwife  fpecially  pw 
^urnmaiy  iifT.  vided  by  fome  fiatute,  wherever  he  (hall  be  allowed  ic  upon  a 
9  Hale  3if ,  3go,  con\i£lion,  by  verdift  or  confefBon,  he  fhall  have  it  tipdn  his 
^H%\^T2.  ftan^i'^g  n^^^e.  Alfo  I  take  k  to  be  agreed,  (^)  TTiat  aihtUte- 
Ab.  B*Uer^y  taking  away  the  benefit  of  clergy  from  th'ofc  Who  fhaHbfe'COn- 
*t.  vidted  of  a  crime,  doth  riot  thereby  take  it  ^MK^ay  fhom  ihoftf 

3*H?7?i2V**  ^^^  ^*"^  mutcon  an  indi<S!ment  or  appeal  for  ftich  crimei 
AK/p/cor.  5^.  But  it  is  cnaflcd  by  3  and  4  W.  &  M.  c.  9.  fe't  forth  more^* 
r.Cor.  sS.feemf  at  laVge  in  the  chapter  of  clergy,  *^  Thit  if  any  peifonfluU' 
?eMTtfind.ny  *'  ^e  uidiacd  of  any  offence,  for  which  by  virtue'of  any  fi*ttei» 
tVmg  in  3  H.7.  **  ftatute  he  is  excluded  from  the  benefit  of  his  clergy,  if  hitf 
i.whichiithe     «i  had  been  thereof  conviaed  by  verdi6l  or  Yonfeflion,  if  be 

rimTnoie'ti  "  ^^^  ««"^<^  ^^  ^1'  "^^  ^  admitted  to  it.-  But  appeili  tti* 
warrant  this  offerees  excluded  from  the  benefit  of  cterey  by  f\ibf«i)iM^iA  fta** 
/risc^M  tutes,  fcem  not  to  be  within  the  purview  of  this  ftatute ;  Ibf  the 

Sf«  to  n*^*  fuller  confideration  whereof  I  (hall  refei^  the  teader  to  the  chip* 
»H«k34s.        ter  of  clergy. 

t  SftJI.  25*  And  it  18  enadbd  by  12  Geo.  3.  c.  20.  ^  Tbtif 
V]d:«ate  fed.  "  ^^  *"5^  pcrfqn  being  arraigned  on  any  indiaftfent  Aabptol 
f,  '  *    **  for  felony,  or  on  any  indiSmem  for  piracy,  Aall  updHt  Wdr 

^*  arraignment  (land  mute,  or  will  n'dt  lUifWer  dil^e^  i^ 
««  the  felony  or  piracy,'  he  (hall  be  coif vi^^  of^th« "lebi^ 
*<  or  piracy  charged  in  fuch  indi'dment  6t  apbeat;  aitf'iMf 
«r  court  before  whom  he  (hall  be  fo  arrai^ne^  (hifi  HH^- 
*'  upoa  award  judgment  and  execution  aglioJEl  (lH!)i  ^tt<!isi^  ii^ 


47#  OF  CONFESSION  and  DEMURRER.      Bk.  f. 

(a)  Sop.  §  u     S^^  ^^  mn  adion  for  the  fame  fa  A,  tt  Hf  (hall  («)  be  where 

the  entryis  qi49d  cognovit  indi^ami^tum, 
(i)  I  Salkeld  77,       £f^.  4.     I  talce  it  for  granted.  That  no  confeffion  whatever 
7««  fliall,  before  final  {b)  judgment,  deprive  the  defendant  of  the 

oj¥xuA2*6i  pnviUge  of  Caking  exceptiont  in  arreft  of  judgment  to  faults 
a  Danv.  Ab.  apparent  in  the  record  ;  (c)  for  the  judges  muft  ex  &gki$  tike 
*i**  .  notit;^  of  all  fuch  fsiults,  and  any  one,  as  amicus  curjay  may  in- 

^^^*^^t^     form  them  of  tbem.  ' 

1  St£f.  5.    It  Teems  to  be  taken  for  granted,  both  by  (^  Brook 

1  (i)  B.  Peffwp-  ^^^  {')  Staondfordc,  (/)  Coke  and  (^J  Hale,  fpeaking,  as  I  fup- 

f  tory  S6.  poie,  of  a  genera)  demurrer,   That   it   amounts   fo  far  to  a 

(#)  s,P.C.  150.  confelSon  of  the  indi£lment  as  laid,  that  if  the  Jndiftmcnt 
(J)\\xm!%l\l  ^^^  good,  judgment  and  execution  (hall  go  againft  the  pri- 
ft  Hale  315.  foner.  But  it  is  obferva^ie,  1  hat  no  adjudged  cafe  is  cited 
<}»  "•**  ^V^*  for  the  maintenance  of  this  opinion,  nor  any  authority  froi^ 
nuVbe  taken  '^e  old  books  except  the  ycar  book  of  14  Edw.  4.  7  a,  tU 
tmrngramfMiu,  JO.  (i)  in  which  it  is'  rep6rted  to  have  been  faid  by  Choce, 
^Haie  ft57.        Xfaat  if  a  defendant  demur  to  a  plea,  he  ihall  be  hanged, 

Vide  alio  atS  j   ^  -^  n  n  u-i-rj     t-l       • 

aiid4Coinm.  quod  futt  cMceJfum.     Jiut  to  this  it  may  be  fatd,  1  hat  it  wai 

sa8« where itii  only   fpoken   incidentally,    and   not   a  point    adjudged;    and 

^^^'^hVml  beiides  that  it  is  fo  fliort  and  obfcure  that  is  fcarce  intelligible, 

majrUfome  which  appears  by  Brook's  abridging  it  in  different  fenfes;  for 

cafft  lofebii  in  one  place  [b^  he  feems  to  understand  it  of  a  demurrer  by  a 

property,  ,er  the  defendant  to  a  plea  in  bar,   which  feems  impoffiblej  and  in 

law  will  not  fuN  ,         ^-x      %      ^  x       ^  ./i        x  -     -     ^^  ^'tf  r    c 

itx  btm  by  fuch  another  \t)  place  he  feems  to  underitand  it  in  a  difrerent  fenfe. 
nicecieitoiofehit  And  therefore  perhaps  the  meaning  of  it  may  be  only  this, 
«  on  thiHo^b?  'r^*^  '^^^*'  •  defendant  hath  pleaded  fuch  a  bar  as  confeffes  the 
dcmtineri  to  iTi-  fa6^,  and  concludes  him  to  plead  the  general  iflue  afterwards, 
diamenti are fei.  as  fome  pleas  are  faid  (k)  to  do;  if  he  afterwards  demur  to. a 

lhc"'f"me  idvlnl*  r«^P'»catro"  to  Tuch  pfeii,  he  (halt  be  condemned,  if  the  d«- 
tagea  may  be       mufref  be  adjudged  againft  him,  and  the  jndi£lment  or  appfcat 

taken  upon  ii«r      \^^  gOOd. 

gk'ilty  or  in  aricft 

of  judgment.       (^]  B.  Demnrrer  17.         (i)  B.  Pcreirptory  S6«    (I)  Vide  fop.c.  s).  fed.  137^ 

(/)  Sfe  the  pre-  ^^'  ^*  ^^  hdwfoe^r  tbo  kw  tttvy  fhmd  in  relition  to  t 
ceden'  feaioD.  {[)  .general  dcpi^rr^^r^cp^pMipg,'  iii  bw^f  f*^.*??^*'*  9^  mii^' 
(m)  vidr  B^Pcr-  mcDt,  as  iH  commori.de.murjcirs  ill  ^ivu  a^ons^  Of  «  dcfflur^^^^ 

F?Cor?'j»/  ^<^  *  P'^*  '"  '>*''>  {'«)  which  admits  the  fadi,  or  to  a  (»)  replica- 
(•)  videB^Pdr.  tioa  to/qch  a  ple^  :  Jt  |^a;U,b«i?n  adj\t(|ged».That  if  an  appeilte 
ewpjory«6,      -demur  in  law  to  aii.appca)  by  rcafoq  of  thc.M  infuftqency 

(9)  Dyer  9X^39..     *     ,        .     I         -  r    •   T       ^^  '  \  1       1     C        ♦  -.C 

Cro,  Eiix!  196.  of  the  declar?tic|n^  cir  generally  dempr  to  t,he  dedarattpn,  i^>ui 
{fi  As  it  wa«  a  \f\  conclufiop  ft  pfhtj^dioi^m  Jc  narrgtiMf  ilk  4tq^»d^mxo* 
of  SmVih^t"^  '/v  Ula  cojfetur  i.  ot  hayjtm  prayed  (jj^byrj' of  the  writ  and  fco- 
Bowen,  M^ch.  cefs^  dcnoaod  Judgmem  or  the.appcU, ^i^t^  ((icit.gm4  infiv ^i^* 
7  Ann.  pello  pradiSi^  it  prociff^  i^di  minus  Jiffffcifnt*  in  hge  exiftunt,§d  if* 

Tt'A1!'llt^'  A'"  ^*^'  ^-  ^^  <''^«'"  ^'^'^^  ^'  ^PP^tk  nffondin  cmp^lUnii  H 
doi'e  in  the  cafe  f^9c  par  at.  tjl^  ^ttfuan  .pfout  atr\  cfc.  ttnde  piin  jwhaumdt 
of  Widdrington    irrvi  di  oppfiiff  ftttdi^,  it  petit  inde  ulhcatiMem^i  itqnedhrM 

KiVi*V Am!     ^I^^  *  ^/'M^  ^^Jf^^^^ »  ^^^^  demurrer  ihall  not  conclude  hina 

fro© 


4jg  O  F    S  A  N  C  T  U  31  a  Y,  JOc^ 

Ik  iiar}ir<of.t)ie4>riYilego  of  ^m^mfy^  a.  WbztmtYkotkj^u 
necefl^y  for  tho  creating  it.  3.  To  what  mattefs  it  ext^oded. 
4.  Ac  what  tioie.  a{id  in  what  maDner  it  was  to  be  pleaded^ 


i 


tf)Fmcli  %fAi        SeSi,  2.     As  to  the  firft  point,  vh.  What  was  the  nature  of 

.  ^  C.  '«*•  the  privilege  of  fanfluary.     It  fccms  to  be  agreed,,  {a)  That  fo 

rB)  wbaVtborT*  f^r  as  a  p\ttc^>  was  allowed  tp  have  if;  4f  gave  all  thofethat  fled 

precioat  vrere,  to  'it  fof  fafeguslMli'  add  ecNitinued  wichiit  it6  (i)  pf^inAiy  a 

Keiiway  189.  ^^^  freedofii  k^m  being  apprehetided*  Ct  OMipeUed  to  adfwev  it 

f  h!  7.  to.  ^'^y  <^o^^<  ^  jiiflke;  aiKl  a  ti^ltt  loi)c  rtnaaodtd  if  lahea^Mit 

$  p.  c.  113.  agaioft  their  w.itL  ' 

9.  SanAuary  jo. 

(OKeilw.  tS8»   1S9,  f9«,  19T.  t  H.  6.  4*    Ab.F.Cor.  5.     s  H.  7.  sj.    Ab.f,  Con'49«    9C, 

•4*  28*     A^»  ^*   ^^*  St.    Keiiway  107,  i8S, 

(4  3«  H,  8.  ^  ^^^'^^  3-  ^^  ^^  ^^^  fecond  potnr,  vix*  What  authority  wai 
ia.  neceflary  for  the  creating  it.    It  feems,  that  it  belonged  of  com- 

^^H^  ^la*  ^^^  ^^^  ^^^  ^  ^^'^  church  and  churchyard,  for  the  fpjcc  of 

Ab.F^Cor.  S4»  forty  daya,  but  could  not  be  claimed  for  a  longer  time,  either 

ti  B.  3. 17*  by  force  of  any  bull  from  the  (i)  Pope,  nor  even  by  (/)  pre* 

So**^  ^*"fca!  fcription,  (g)  efpeciaiiy  in  the  cafe  of  high  treafon  j  but  only  by 

^op,  c.  9.      .  ^  grant  (A)  from  the  king,  made,  or  at  leaft  confirmed  (1)  or  al- 

Keiiw.  189.  lowed  (>)  iA  Eyre,  fince  the  time  of  memory.    But  it  is  laid, 

B.  Sana.  II.  j^i^^  1^  ^^^^^  g^;„  ^/^  ()^  ^^^^  ^  ^  bflduary  tU)  it  Mtde 

Raftai'sSs.  Pope*8  bull»  thougb  >t  had  theXav)/uU  privilege  pf  one,^s  lb 
(«)  Kciitf.  1891  all  exemption  from  temporal  courts*  bjr  ibc  king's^^ant.^y* 

190,     191.  T 

$.  P.C.  no,  ifY.  B.  Sana.  6.  15.  5  Coke  de  jtnv  Regit  Bcc)«r*  96.  ff)  t  Infr.  tt^r  Rei^ 
way  i|%  Ac  Bat  Qumtt  if  fock  |>iifcri|>tMb  vfere  coo6(inc|l  by-^Of*  or  aJIft^^  iir  Iqrff  l»ci 
fine  of  nemory.  KeUway  f  88.  t89,'ii90»i9l«  fg)  S.  P«  C.  ii^  I  M.  7.  !]•  ^5^  lifi.  ab. 
F.  Cor,  49*  Pr«rcrip.  2«.  Vide  RaiUI  584.  (^)  S«  P.  C.  108.  ito»  izx.  t  H.  7.  sj;^  i6« 
B.Sana.  7.  Keit«r«  189,  190,  79'.  (i)  lCeiI#.  189,  190*  k  H*  7,  »3.  t  {t»  Abr.  t88»  269* 
(|)  Keilw.  189^  iqfi^  %  It.  Abr.  a68,  U^.  t  ii  7*  »>  B«^ii^  ^7*  <^  i^ftkia  ita««l^  «  )q««j 
i.P,C.  ii».    C/;,  Finch  375.    f  «>  Fi<.to  174,  375*  .       /.      t 

(*)  B.  (and,  )•     Si^.  4*     As  to  the  third  point,  cits.  To  what  matters  it  ex* 

!*•  tended :  It  feems  agreed.  That  it  never  was  any  farther  a  pro- 

Ab^F:  JoJ.^^     teflion  agAtnft  any  adlion  inc^rely  ciyij,.  («)  than  to  favc  tt^CiJc. 

Pferio?.*  '      fendant  from  exccutich  of  his  body^,    Alfo  it  fccms  to  bc^cnc* 

(•)  a  1 1.  3. 17.  j^jiy  agrped,  That  if  it  were  granted  by  gepcral  word$»  i^  cx- 
UMicd  19  All;    ^g^j^j  ^^^  j^  ^^ J  j^jg^  ^^^^f^^^    B^^j  jj  g.^^^  ^g^j^  ^^j  j^^ 

Ab.  F.CriBt77,  in  fuch  cafe  it  extended  to  all  ftlqnics  except  {§)  facrilegpi  and 
^.SAiaii^i.'  iQ  gij  ifif^i-ior.crimes  ^xccpt  fn^h  as  were  committed  by  inaii^u- 
1^  ♦  7.  a3'»j»  ^^  jjjgjj  ^^j  ^ijj^^j  ^^  fan6^u#ry,  or  even  (j)  out,  of  i|a/if*> 
Ab.  F.  G0M9.   rgdiumU%  .     .  .  "   /j.     . 

prefeription  to,  ^  '  *..'\r 

Cojit.  KeUway  1901  191.  Qt."? Ineb.  ft*.  If^  8oe  the  botrfcirr^itoa  to.te<«ilin{  |*wtt  tfiW  ^ 
ttoa.  Qpipre  if  in  Ifch  ctfe  it  cMfitnA^  v^  petit  4rafon«  B»  &na.4S.  ^(f)  3  |iMt.  tic-..^^*^ 
410.  (r)  AgrMd  by  all  the  ^anonifts.  ICcHway  191.  (1}  tMita'^by  many  ^fel^  iAl^tt. 
Ktilvay  191,  •      •        •:■  i.v 


f//?.  5.  As  to  the  fourth  point,  v/z.  At  what  time,  aid  sa 
what  manner  it  was  to  be  pleaded :  It  feems  agreed.  That  the 
flpfendlnt  loft  the  benefit  of  it,  unlefs  he  pleaded  it  before  any 

^  odsc( 


d.J-.. 


4H  O  P     C  I-  «   R 

(•)5«eLTDJir,        StiJ.  2.     But  it  feems    agreed,    ^a^ 

Fook  ».  in  ihe  oriicrE  have  thii  privilege  by  the  cvnon 

^™,|J«n.e.  oofMthcrinCiJforeehereubBn  as  it  h.  i 

KiItdic  99.101,  confifient  wiih  the  common  or  ftatute  Ia 

*=■  ihew  bow  far  it  hath  been  received^  and 

■if.'    ''^^'  I'wsi  which  I  Ih-alt  at  ptetjent  confidcw  1/ 

Finch  4fs.  ji  relates  to  tb*  pCflbiiG  Entitled  to  this  pi 

(i)Kei»jri8i,  tb«i  conGdcr  it  ■)•  to  othar  ta»i%era^ia  ^e 

sCoit.dcjur.  cbapier,  ,,      , 

Kegi.e«Ii;f.lj,iiC     »  Hilt  t«5,     lC9ina1.lt.      4  CoMMI.  ^4. 

(<)  F.  Coicoe  5/^7,  3.     It  recmi  igreed.  That  before  th 

ti^Cokcio-  '^''^■>  ^*  IS- '"■('c  in  the  ninth  year  c^  £efi 
6  P  c.  i»».  was  (f^  geiicrsny  denied  to  ihofe  who  had  at: 
any  other  way  GonfelTpd  theoi/elves  guilty,  B 
interpietation  of  that  Aatute,  which  expn[i\) 
{a]  B.  Clergr  ]■  thofe  who  fiy  to  the  church  for  fafcguardr  "  ^ 
'*p'     -  (''J  'o  ■"  '''ofc  who  have  eonfefled  tbeai/efves  ^ 

•  H.^4'1!  arraignment  or  pihcrwife,  in  the  Ume  maAna 
I  Ailiif  ♦.  not  confefled. 

>7H  6,7.    F^  Caisne  191. 

((1  Kci,ii|c  99,  Sra.  4.  AHb  it  fteins.  That  notwithAiiuliag 
?n  LTiidsood     coi'ent'e'Ji  That  the  word  Cltriiui  (which  is  the  1 

B.  1.  c.  it  lata  ufed  by  the  (f)  Canon  law,  as  well  at  ours,  ( 
•""(«*""«•  Ihofe  wh»  ate  eetitlcd  10  tbit  privilege)  dtd  jncludi 
^)J«Si.M«l.  inferior  otdere,  a>  well  (A)  as  biOiopi,  piie&,  »«dde\ 
Wcftni.  I. «.  ■.  fecmi,  (i)  That  tbe  tenporat  judges  JcmetiiDU  ' 
Art.  cicr-,c,  ij.  thofe  in  inferior  orderi,  at  ire  II  as  to  mere  (ij  Itfn 
dirt  .  hlft.^eS!  ^^  fl'"rte  of  15  Edw.  3.  c.  4.  which  redting,  "  Th 
C]4.4[c.  '  laiea  had  grievuufly  compUiiKd,  Thar  fctuiucleii 
^)K(ll«.  iBi.  chaplains  as.  other  nio«ki,  and  other  pei^le  of  re)ij 
(■ijKXI'!!^!  ''«"  drawn  and  hanged  by  atrard  cf  tke  fesuhr  ju 
/*JF.  Cut.'.ji,  prejudice  of  the  franchife  of  My  rhufch,  Ik."  Jm 

■  """n'"!*^  "  That  all  rtaiwerof  clorb,  aiweU  fccuf«f«  «^« 
!o'^ml."m»,  "  iliall  freely  enjoy' the  p(iril^afita)/(Juirdi,&c" 
ki<|iUtwiud.    r.Oo—ataf 

(IJ  Yet  it  WM  S»£i.  S'  ■  U  fewns  ib-U  by  a  f-raursble  iataprttim  1 
h*u»ii<hcmt  flatuie,  which  eniwerlaliy prctaildroonf/y jftw' """ 
fc"uM,flU*li-  "^only  '*">''«  afliially  ■.•imiti  \m imt: initi'wt oiitwt 
Ktiiui'i  MX  (1-  cicrgyi  {m)  but  .alfo  iIioIl'  nhi  were  nncr qa3li&^ '"  ^ 
k't!".", """  "'*  milted  iiitooidcr*  {whii.h  wis  (»]  irid  b?  fiuIliBg'*"»iP'"' 
woftTr/".'''"  "'f').  bavc  been.takcn  to  b-vc  a /»;;«)» W  to/^^'^i;- 
■S  AfliK  19.  much  as  perfons  in  hrnv  urJus,  "■hetlicnhcytfeKP"''""''"' 
Ab.F.Co.oiw  fully  born,  or  (;>)  b.-li^!^  ■,;.,■■  .iicns  ordcniim,  w 'i""" 
sfp.C.l»«.  »Hil.j7.,j7,.  (••;  KiIt.  aoo,  w(i  MI.  t-<^}'»'fV''!',l 
lo<.  Fi«h462,  4SJ.  S.  P.  C.  ,33.  3'  "■»■«■  f' Co™- «■*«'?', rZ,,,, 
fo«ih  gn^nl  p>lr.i  of  ifali  (bipiu.  (0  9  1.  t-  iL  At,  lOtV  J-  Hl'-"^" 
aHil.,7|.    fj/B.c;er,7io.         ■  ^        -^ 
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f«jyciit  btni  right  to  the  bene€cof  clergy,  h 

M  b*  hdUta,      ordinarvt 
I  B6Affii«t9-*7- 

I  Ab,  B.  Clai.  II,  I*.    F.  Cava*  191,  i^^.    That  an«  «h» 

■niwl  it  H  mtU  ■•■ny  other,    s  Hut*  31)-  3<fi.     AiH  it   re< 
I  •57.419.    s  Hilei7«i    Tbiianc  *ba  hid  brolcan  the  pr 

I  tJjhitoii.    tftAlfiic]9,    AUB.  Clfrgj  to.    Tbu  point  i 

Ab.  B.  Qew  7- 

0)S««.as*.  5,5.  la     It  feem  clear,  (A; 

Sm  Pre  «  H.  7.  clergyi  migbt  iMve  it  a  lecomi  m 
t.  (J.  Bui  he  had  broken  the  prilbn  of  tb 
Vj^^tyij.  <;oO'»ittc'l  when  clergy  vas.firl : 
Ab.  T.Conm  leant,  (<1  That  he  couM  not  lavi 
111,  itfiuii  to  cudon,  though  for  the  very  fame 
^"h^wih™  '"  forBConviacdj'unlcrs  he  could  fhe 

tierk  Mil  •ilam-(t  bcf(«  be  firS  hid  [be  benefit  cf  detgjr. 
died  to  lelui  [^)t  end  to  ibe  fiuiaei  Jefiioa. 

.  Sfff.   II.     But  it  is  enaflfd  li 

j  •'  every  perfon,  not  being  within 

j  •*  edmittcd  to  ihe  benefit  of  his  i 

I  **  any  fuch  offence,  be  not  admiiK 

I  •*  vilcgc  of  the  clcigy,  &c," — Ai 

**  any  perfon  at  the  fccond  time 
**  he  is  within  orders,  hath  not  tt^ 
**  orders,  or  a  certificate  of  his  ord 
*•  Thai  then  the  jufliccs  afore  wh 
"  give  him  a  day  by  their  difcictic 
**  sr  certificate  i  and  if  he  fiil,  inc 
*'  laid  leuertor  ceitificaie,  thrn  the 
**  hi*  clergy  at  he  (hall  do  that  is  m 
Sfff,  la.  But  it  is  cnafled  by  3 
"  fons  within  holy  orders,  fliall  b 
•'  dangers  for  the  offence*  rcferrci 
'*  uftd  and  ordered  lo  all  intents  » 
**  ions,  not  being  within  holy  tirdci 
And  it  is  failber  cnailed  by  3a  Hi 
*•  foils  within  holy  orders  who  (hall 
•*  (hall  be  burnt  in  the  hand  in  lifci 
•*  fhall  fofFer  and  incur  all  firch  pati 
*•  and  be  ordered  and  ufed  for  the 
*•  intents,  purpofca,  and  conflru^lioi 
**  to  their  clergy  be,  or  ought  to  bi 
Sril.  13.  But  it  is  enafted  bj 
*'  That  in  all  cafes  of  (c!on;,  oth(r, 
••  tioncd,  every  perfon  who  fliall  bei 
*•  fland  mute,  or  rot  anfwcr  dirc3l», 
**  hit  clergy,  in  lilce  aujiQcnnJ  I9 


Ch.33.  OF     CLE  R  6  tl  '^j^ 

"  of  King  Henry  the  eighth  ."—And  tfierefore  it  feems  plain. 
That  where  lay  pnfpna  are-not  exchidtd  from  the  benefit  of 
clergy  the  firfi  time,  pei  fans  in  holy  orders  may  have  it  it  tftea 
2)ilKy«ifit  it,  in  the  fame  manner  as  they  might  npon  the 
f^stoftBefiid  ftaiutc  of  4  Ren.  7.  c.  13.  (aj  except  ttleyOiaTl  f'JSum.t]!, 
Koutlaned, or  challenge  ^ove  ib«  number  of  twenty,  in  which  s'p,c, ,,;. 
cife  they  are  not  within  the  purview  of  i  Edw.  6.  which  ex-  j'jjs.Kc.ijj, 
[tjiiis  only  to  rhofc  "  who  ffiall  be  found  guilty,  or  confefs,  or  'J** 
"  ftind  mate,  &c."     But  (i)  where  the  crime  ifelf  charged  v'dr'HjtVTi. 
mni  a  perRm  in  hofy  ordtr*.  re,  by  atry  ilatute,  generally  ex-  jifi. ),«.  3^., 
tludd  fifom  clergy,  fuch  pcrfon  (hall  no  more  Have  the  bciicfit  Ms-  jis* 
of  ii  riiao  if  he  were  2  mere  layman, 

Sia.  t^>  It  is  recited  by  ^^.  St  35  Hfcnfy  8.  C  it. 
"That  diWrs  ptrftni  had  titrn  indifletiamJ  attainted,  and 
[ome  df  thnti  clerics' Convtft,  and  fomt  of  thCm  clerics  «- 
tiiniei},  &c.  before  jufticcs  of  peace,  gaol -delivery,  &e: 
within  diven  cities,  ctiuntie5,  and  franchifes,  lee.  the  record*  of 
uhich  atiainden  and  conviflioni  often,  by  negligence  of  (he 
cltib,  &e.  having  the  rule  aud  keeping  thereof,  had  been  em- 
tcizled,  and  not  ready  to  be  ohjei^ed  againft  fuch  perfons,  he 
log  newly  arraigned  before  other  juftices,  &c.  And  for  that  it 
i.rM  not  been  known  certainly  whither  to  refort  for  the  famtf 
rtaidi,  becaufc  they  were  not  certified  into  any  place  certain, 
f.ch  offtDders  had  oficn  had  the  benefit  of  the  clergy  whert  they 
fu^ht  not,  fitc."  And  thereupon  it  ia  enabled,  "  That  thi 
"  deikof  the  crown^  clerics  of  the  peace,  and  clerics  of  afTize, 
"  wbete  any  fuch  attainder,  or  convi^on  (hall  be  fo  had,  fliaU 
"  cciiiiy  i  iranfchpt,  bricBy  containing  the  cffeft  of  every  fuch 
"  indidinent.  Sec.  and  clerk  attainted,  iScr.  that  is  to  ray.'tha 
"  name,  fuiname,  and  addition  of  every  fuch  perfon,  ttc,  an<l 
"  the  certainty  of  the  ofTencei  &c.  and  the  day  and  place  of 
"  hi]  attainder  or  conviction,  &c>  and  the  day  and  place  of 
"  bit  ofience,  8tc.  before  the  king  in  bis  bench  at  Weftmindcr, 
"  ihttc  to  remain  of  record  for  ever,  within  forty  days  after 
"  iuch  attainder,  &c.  if  the  term  be  then,  and  if  not,  ihea 
"  within  twenty  days  after  the  next  termj  &c.  on  pala  of  40  s. 
"  &c  And  that  the  clerk  of  the  crown  in  the  king's  bench* 
"  fbll  receive  the  fame  without  fee,  under  the  like  pain." 

Si3.  ij.    Provided,  *'  That  if  there  be  more  perfons  con- 
"  lilaed  in  any  fuch  indiftment,  other  than  fuch  perfon  Co  «t- 
"  lainied  or  coBvidedit  that  then  fuch  dedc  Ihall  certify  fuch  tififfmitna  h 
"mnfcripi  Only  (r)  concernin;;  the  perfon  or  perfons  fo  it-'lbWt*<9ttt«(ti) 
"  iJJaieduf  conviaed,  whitii  ilulJ  be  aacffeflualafiainft  fuch.*?*'"^'* '" 
"  pe'fooandpetfoniagainft  wliofiji[lball,heobjcaed,alJ«Igod,  *^''''^'"»*''' 
"  Of  pleaded,  as  if  the  very  i«cord  were  prefent." 
^^  ''^.  16.    And  it  is  farther  eroaed,  "  That  the  fald  cltrk 
'  c^ihecrown  in  the  king's  bench,  (ball  at  all  fuch  timea  at 
"  ilieittfiicei  of  the  gaoi-deliveiy,  or  Juftices  of  the  peace,  in 
'.'  tfuj  c(Jui)ty  within  this  teilm  of  ingland,  do  write  unio 

**  bin 
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!  **  him  for  the  names  of  fuch  perfons, 

i  *<  coavi^  and  certified  io  the  laid  b( 

^*  certify  the  fetd  names  and  fiimames 
*'  the,  caufes  why  and  wherefore  the 
**  tainted,,  unto  the  jufticet/of'gaol-d 
^*  peace,  &c»  6n  pain  of  forty  fliiiiingfl 
Siif.  17.  Put  it  i«  provided*  "  T^ 
,  *^  tend  to  th«  derks  of  the  ccown,  & 

«*  or  countiea  pahtine  of  Lancafler  an 
*'  tranfcript  of  any  fuch  attainder  o 
**  king's  jufiicea.  of  hia  couoiies  in  W 

(«)DjcrftS3,  Se£f.  1 8.     It  feems,  (a)  That  the 

this  z6kf  write  in  their  own  names  to  \ 
tl^ie  king's  bench,  for  a  certificate  of 
tainder  or  convidlion,  and  need  not  d 

{h)  s jp.  c.  A9.     name  under  their  tifti^iic*.  which  is 

^^*  53«  flru^ion  of  2  &  3  £dw»  6.  c,  24*  w 

county  write  to  thofe  of  another  for 
tainder,  or  acquittal  of  the  principal,  i 
the  acceflary.     And  the  reafon  of  the 
this  lad  cafe  juftices  write  to  juftioeSi 
officer  only* 

&//•  19,    It  IS  farther  provided  b; 
€.9.  f.  7*  as  foUowetfa,  *^  Foralmucli 

»    *    ^^**       who  have  once  had  their  clergy,  &c. 

for  an  offence  committed  afterwards  i 
it  therefore  enaded,  «*  That  the  dcr 
**  the  peace,  clerk  of  the  affixes  wh 
*'  ihall  be  convtSed,  (hall  at  the  rec 
**  any  other  in  his  Majefiy's  behalf, 
'  ^*  and  in  few  words,  containing  the 

^*  indi<9ment  and  convidion  of  fuch 
**  her  having  the  benefit  of  the  cl 
«<  every  fuch  perfon  or  perfons,  and 
<*  and  convidton,  to  the  judges  a 
**  county  where  fuck  man  or  woma 
^*  certificate  being  produced  in  coul 
«*  that  fuch  man  or  woman  have 
*•  clergy,  &c/' 


Agitaft  the  dcfeo4aftl*i  prayer  of  cttrgy,  ckt  |tiaA«iiiof  ibav  1 
Ibme  Mt  wkich.  in  Uw,  d«{)vifc«  Che  defM4i|it  of  thf  pri^iU 
aatatt  th  Ugamit^  the  offender  on  •  coaviOion  for  bi^amjr  in  the 
dergj,  but  ttois  privileflge  haviog  been  takes  awij  by  the  Pope  at 
leA.  5.}  the  pradice  wa»  tti  tnMf  »  CovtvTKit  PtSA  ftatUig  t 
within  a  ccrtaifl  dioceffe  }  vlych  al)e|acioQ  cairied  the  trii|l  of  tb 
and  upon  •  certificate  ot  the  troth  of  it  from  the  bifliopa,  the  < 
To  this  coooter  plea,  hewevtr,  the  {mfoaet  mi^ht  reply  that  the  ftxi 
of  conientf  and  thai  he  dilagrced  Co  it  on  his  attaining  to  motority 
cation  being  triable  by  the  country  and  not  by  the  bi(bops,  reftore 
forde  134.    4  loft.  a74«    Thus  alio  it  it  a  good  counter  plea  10 
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(^)  s.m.  ISO.     by  ffatiitev  it  («)  fliftU  hiv«  (he  b^mfll  { 

.H.le  J30,SS4.   Jl^^^j^  ^^^J^  ^^^  .^  ^ 

ft  Hale  ss*.i«4*  of  clergy^  Ml  mffitA  «f  n  fti^Mif^  tfcoiudj 

]*to.'   '  eticlMice.  iborcMl  lalift  o^pfeMji  Mug 

MS.P.C.r3o.  words  of  ftich  ftatute.    Anfl tbq^fort,  \ 

S^JSM^'  cxpreaiy  Uiik'  lii4f#rovod  to  hure*  bf mi  s 
8  P.  c.  ISO.  Md  Um  ^Sme^ot^  i»-accefljuy  (W^-tefei 
2?f  **u  4  aM/iiMi^*  aodi  th^t  of  a  (/;  oov-iHirrfi . 
v,d.tsH.«-  fff^  the  of6nd«rtfWi  have  liU chrfflf. 
J*  b!  6.  tx.  Mt»  it  balh  bctn  adjudged^,  /f  >  That  iq  iod 
l^xm  quadamvmrig^^fiiUri  diunti\  ^X^ondoi] 

I  AndrribVIoi.  ouft  the  defender  of  the  benefit  of  bis  der 
itCokt^7.       of  the  tLki}X\t  {hytoihW  ptfr^W'ii*  h 

Vi4.4«i5Pli.       «        -^.  .,      .f.   . 

*  M.  4.  (/)  Sum, xji.  t  tUf •  c.  4.  ^^;  Moore  c.  %  H«Ie  34s 
S  Edw.  $*  c.  IS.  Par.  id.  4  &  5  Pb;  a  M.  4. 

10 •  A«d»  195.       ^<5^ « hath  hf ei  idjudgwli,' WXhat  1 

aua  as  aoccUary  lo  murder  b^fori^  the  fa 

offender  0/  tbe  benefit  of-.dargyy  by  | 
and  Mary,  the  «f9r<di  W;^c;i:#of  aia»;^*  Tb 
**  asalicioufly  coaiiiia«id»  hire*  or  cou 
wlricb  are  not  exffcftlf  purfafiA  14  fuel 
counfelling.  another  .bcipg  ntce^ily  ii 
promrkig^.  0ind  ^Miking  Mn,  whiicb  thenti 
fenfe,  and  dii&reatooJy  ia  ihe  Bigaoet  oj 
O)  f*!  *'  '• «»  di^mcnt  if  nUywa^  wMm  dn^  fiatv 

*  '^       vasy  voroa« 

(Os«e^  t.  s*^  .AUb k kaib  bffo,^/>ad$ii4g04«  TM 
lea.  9.  of  the  benefit  of  clergy  by  fOKra  of  a  ftatii 

V^^  '5*      from  a  capital  offeoca  at  common  law,  t 

]ndi£hoidnt  or  appeal  t^thxAen^rM fht 

'ftatute  doth  no  waf  alter  the  nacora  o< 

leaves  f t  m*  its'  pwpet  judgmaor,  and  tal 

vilege  Or  axemj>t!on  from  faeh  jii4|meti 

(•»)SfeB.f««>  *^^*  ^*-  f<WirtWy»  A  flatute  ekduc 
tiea.  4p  c'  so.  the  benefit  of  eler gy,  doili  {m)  not  the 
f ca:  i.  faricj  before  or'  after*     Neither  (nf  4q 

•  rtitesSsji-  *^  acccffanw,  thet^y  exi^Iade  Cho  pri 
u  Coke  t9  u    agreed,  lo)  That  wbrri  a  ftatula  excttid 

**Airferfon  tQ«  ^**^  **''  hi  fouHi ^^IHy  fA  petit  Cfeafbnl 

Dyer  99.  If  3'  bcry,  or  shf  otHer  Icind  efcrimdl^  it 

See  4  ft  5  Pli*  tend  ojily  t6  eadtkJi^'  tKe  pf incipalli^ '  at 

J";o,Aei9  **^  •f^'*  notwlth^andftig  they  are  cc 

tu  36,   S«fil4f«  {S^^mmu^  y«  5^» '  ft  AadcrfiMi  195.    OySr  99.  tl 
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•'  or  to  any  Ajch  petit  trcafons,  murders 
^*  admitted  to  his  clergy  ;  fuch  as  be  w 
•*  excepted." 

L^Htie^"*  a!  30.  StSl.  3 1 .  N^u,  That  this  flatutc  mc 
}b)SnpXeL.%i.  peals  as  to  indictments,  and  to  thofe  wli 
(€j  II  Coke  30,  much  as  thofe  who  fhal)  plead  and  be  I 
i''^  h"*  sTc*'.  ^^^^^  ^^^  general,  '*  Ihat  no  pcrfon 
And  iiCoke  30.  **  g*^*l^y»  ^^^^^  ^^^  '**'s  of  this  realcn,  & 

•*  his  clergy,  &c»"  But  jt  extendp  not  (( 
and  waa  eafily  evaded  (^}  by  perfons  broi 
(landing  mute  or  challenging  pereoiptoril] 
twenty,  ^^ hereby  they  prevented  ibeir  be 

Sr^f.  32.  But  thefe  two  laft  defc£l! 
25  Hen.  8..  c.  3.  by  which  it  is  enadted, 
•*  perfon  ^ho  (haR  from  thenceforth  be 
*•  fon,— wilful  burning  of  houfes, — mur( 
*•  lary,  or  other  felony,  according  to  the 
**  23  Hen.  8.  and  thereupon  arraigned,  d 
i  **  or  Froward  mind,  or  challenge  pcremp 

(e)  tiiUchAt*  *'  ^r  of  twenty  (^),  Or  effe  will  not,  or 
leHseMwin*  ««  to  the  fame  indiffment  and  felony, 
port.  noihiDf  M  4c  arraigned,  fballfrom  thenceforth  lofe 

to  the  point  of     .,   .         ^^  .  •      ,  .     .., 

clergy,  for  tiM  lege  of  his  Clergy,  in  like  manner  anc 

cbaltengeisover'  «<  reftly  pleaded    to  the  faid   petit  trea 

•  ^Hie  339.345.  "  burglary,  or  other  felony,  whereupon  ' 

**  thereupon  had  been   found  guilty,    a 
'•«  land." 

(f)  It  Coke  3T«  Si^>  33.  But  this  ftatute  extends  no 
i  HiJc  573.        ouiUwcd,  any  more  than  23  Hen.  8.   Nc 

appeals^.nor  to  atc(  flaries  before,  both  oj 
the  twenty-third  of  Henry  the  eighth. 

S«5?.  34,  After  canne  the  ftarute  of  1 
<^  That  nd  perfon  who  (hall  be  in  due 
•'  tainted  or  convicted  of  murder  of  m 
«•  potfoning  of  tnalide  prcpenfed,  or  of 
•*  by  day  or  by  night,  any  perfon  t>eltig  i 
V  where  the  fame  breaking  Iball  be  comtr 
•*  in  dread;  or  ofrobbrng  any  perfon 
«*  near  the  highway  j  or  of  felohif^us  ft< 
**  ings,  or  mares,  or  of  felonious  ralcir 
•*  any  parifli  church,  ot'^oihcr  charch  01 
**  didied  or  appealed  of  any  of  the  Afrni 
••  upon  found  guilty  by  verdid  of  tw^!v< 
"  the  fame  upon  bis  sura fgn men t  j  br 
*•  reflly  accoidinj^  to  th^  hvi^s  of  thta  rea 
**  fuliy,  or  of  malicei  mutei  flull  not  be 
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(a)  Vide  iiifra 
icCt,  6f. 
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SfHk  J/).  Fourthly,  In  that  the  clai 
ftcakrs  of  ihctr  clergy  is  worded  in  fuch 
doubtful  .whether  it  extend  to  thofe  who 
occafioned  the  makinc:  of  l  (tf)  &  3  Ed 
Clares,  *<  That  a  perfon  feloniouHy  ftca] 
•*  or  mare,  fhaH  be  put  from  his  clergy 
'•  if  he  had  been  indited,  or  appeaie 
«  &c." 

'  SeSi,  40.  Fifthly,  In  that  the  clan 
breakers  of  their  clergy,  is  not  worded 
fully  brings  their  offence  under  the  not 
thus  cxprefTed,  "  Any  perfon  who  (hal 
••  breaking  ar.^  koufe  by  day  or  nightn  2 
««  in  and  put  in  fca^,  or  dread,  &c.'*  Bi 
In  the  night  is  no  felony  unlcfs  it  be 
commit  a  felony,  which  makes  it  burj 
felony,  if  done  in  the  day  with  any 


(t)  Moor  754, 
5  Inft»  XII, 

ler>.  6,  7, 
2  Hale  370* 


!•  doubtfully  tt.  though  a  felony  follow,  which  may  n 
prefTcd.  dont  With  an  intent  to  commit  it>  propt 

^•^'^A?^'      Wonious:  Yet  it  feems,  That  it  cann 

•no  XI  Coke  ^r.    _  r^i^^..     1^  r     '^  •  1       -i  1 

ja,  ^  *  a  relony,  becaufc  it  w  not  reducible  to 

(r)S.  P.  C.  is5«  And  therefore  the  ftatute  mufl  be  fupf 
iiVoki  I  a  tendment,  and  fc^  conftrued  to  mean  (u 
3^r3»»  as  amounts  to,  or  is  attended  wiih  felor 
{d)  XI  Coke  3T.  Se^i.  41,  jt  is  {d)  holdcn  by  Sir  Ed 
•  was  reflored  to  the  benefit  of  clergy  b 
piracy  on  the  high  fea,  the  contrary  hat 
judged  and  confirmed  by  conftant  cxpc 
agreeable  to  the  (f)  legal  notion  of  pira 
being  a  capital  offvnce  by  the  civil  law 
ture  of  28  Hen.  8  c.  15.  which  altcn 
offence,  but  only  the  manr>erof  the  tri 
!  '  in  a  ftatufe  fpeaking  generally  of  felon 
.  '    '^»""^d   only  of  thofe  felonies  which    « 

ffa  ,./'"' ^^'  ^^.^f«  P**-^*^'^*  are  f^;  which  are  comi 
a  Hale  369,  '^within  the  body  of «  county,  but  no  ot 
^*  Se^.  4a.  The  next  general  ftatute 
^  w  5  &  t>  Edw;  6.  c.  »0,  which  fir  ft  rec 
"'-^(h)  claufc  of  23  Hcft.  8.  concernin 
--'trce  that  it  was  defective  in  omittin 

one  xounty^  and  remove  the  thin^ 
"there  tried,  &c.  and  that  this   on^iHi 
-^Hen.  8.  and  that  the  faid  flatute     of 
*  rcfpca  made  iftefftAual  by  t  EtJve. 
'  <^^efgy  as  it  ftood  before  the  reign  o^    \ 
-not  therein  mentioned;  and  that  by 
'-of-  r  Edw,  6.  divers  perfons  had    oocy 
, -one  county,  and  after  had  been  talcer 
therjand  there  had  their  clergy^  ^vhi 


(i)  Vide  rap, 
itCt.  30. 
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my.  preiiCTly 'CDOug)!  bcukento'iodudei 
Jtuh  >i»  iaatavininai  Mccoii&in^  tatheiEo 
of  (be  void  fuck,  na  (bme  athcrHitutn,  i 
gteaUc  mifeKief  and  ^icater  inooDvcnici 
othu  oRenoes  fpecifiol  in  75  Hoi.itt.  aM: 
tKBroflf  >niLiic)ciii  aifiin.' Jac.  ;  ^and  ihit  it 
fliuciion  of  ^ena)  flacMrs,  lu  extend  then 
witbro  tiM  mvantng  of  the  word) ;  and  li 
to  i.nuigiac  chac  its. makers  of  [be  Aatuift 
whs  cariied  guoda.floka  ii»o>  adii&rra 
cafe  in  fucb  count}'  than  in  tbai  whcfci 
they  muft  be,,  if  ^5.  Hen.  8,  were  only 
wlttfe  tbeyi  uniml  Athe  ibing  .ftolcn  im 
for  by  fucha.  oonfliHifiion  tbey  wouJd  hat 
clergy,,  in  the  couniy  whrtein  they  comt 
1  £dw.  6.  C.  1-2.  aal.y,  nhich  aot.eateadi 
Icnge  abpve  the  tutmbct  of  twenty,  nrit) 
whereat  in  a  difFwtni.coHntvihey  wuul 
in  fuch  caft  by  25  Hen.  S.  To  wbicb  m 
the  iaSi  rentenco'  oL  tiie  purview  of  $  It  t 
y*.  thp  faid  tSi  of  Z5  Men.  8.  loucbinf;  the 
*'  ftoiBihcir  cicigyi".  bad  been  fufficient 
intended. but  the !Cxcluding,'ihofe> who  r 
fly  into  anoiber;  and,  the tt  fare  it  ii^  moA 
it  was  the  meaning  of  ihemakfrt  of  (he  fl 
fafihcr  word>i*'  Thitmrcry  enicle,  clau 
"  fame,  ttfucfaing  L-lergy,  Dial],  touching 
*'  &c."  to  revive  the'wholc  Itatute  To  far 

Se£f.  44.  And  fincc  the  whole  ftotut 
vived,  ii  fullqws  by, a  ncctHiry  confcque 
2i  Hen.  S  alfoasisexpiefbly  affitmed  by 
ihoefg^  fince  9}  Heq^  It-  hBVMlg^  rcciteO 
g.  ct>ticeriIJ»>g  cleigyrtj?"i  the  mJfchief  tl 
thole  \vbo  ai^  f9ui/4  guiUji,, esprciily  en 
*J  fti(p  bcjiidi^BtJ  o|  ppJit  uealbih,  wil 
f?  i^iujdcjt^  ipbbe/ytn,  btf^^Uiytfu-  oth< 
**  the  Fenor^anJ  qie^njfig  of  i)h:  <ai4  il 
*\'qi  ^Vialjeijttc.p^rcpjpi^ily^boye  t,w«j 
*■  bcoefit  of  tlie^Jptgiiir,  iA  ^ke  pi^^^f^  a* 
*',  Ken  fo^ijd  iguiliyi'V  whwe^y.  it.afl 
23  Hen.  S..  as  to  thofe  found  guilty  o 
Iqws  by  a  ncceflary  confequence,  ^ha 
ofdcrs  fpund  guilty  of  pstitirr^on,  or 
omitted  by  i  tdwl  6.  nec;pcluded  fron 
tljus  affirmed  and  enforced  by  2j  Hen,  £ 
viyed  by  s  St  6  Edward  the  fixlh, 

StQ.  4%.  But  it  hobftfvable,  That 
iicp.  8.  vi^lVj  omits  f^  atcefliiricQ,  «s  1 
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For  the  tetler  ill u fixation  whereof, 
reader,  as  to  the  feloniefi  made  fucb  by  fi 
chapters  in  the  firft  book  wherein  fuch  fe 
fhall  here  confidcr  the  fta:utC8  which  ta 
capital  offences  at  the  common  law, 
heads.— As  they  f dare,  To  petit  Treafon 
Larceny i  To  Saotilcgc  j  To  Robbery;  ' 
Arfon. 


Summary  zjx. 
»  H^Jc  341. 

(r)  Sup.fcd.  ;q. 
(d)  Sop,  5*,  J  J, 
(r)  Sup.  fed.  33* 

^/;  a  Hale  338, 

339- 341- 
SumoMry  23&. 


J  '1 


(f^Sup.  fed.  43, 
♦4^ 


(h)  Sop.  C  34» 

35- 

(f)Blc.i.C  3«» 

»  Hale  34a 

{*)  Vide  fnp-i 
Srrtion  45. 
(/)  Vide  J I  Coke 

35- 

»  Hale  ^41.346. 

d4pfiruplea.46. 


S/^»  50.,  As  to  Petit  Tre  ason.j  It 
of  23  &  25  Hen,  8.  revived  {a}  by  5  & 
cinal  not  being  a  (i)  clerk  in  holy  orders, 
benefit  of  clergy^,  upoa  a  {c)  conviction, 
challenge  of  more  than  twenty,  upon  an  ( 

Se^,  51.  And  Sir  (f)  Matthew  Hale 
nion.  That  the  printipal  is  likewife  oui 
23  Hen.  8.  rn  appeal  of  petit  treafon,  if 
di£l  or  confe/Tion,  but  not  in  other  cafes. 

•Bui  ^uar£^  How  this  can  be  ?  For  fine 
23  Hen.  8.  feems  to  be  revived,  as  afiir 
25  Hen.  8.  and  that  no  way  extends  to; 
di6lmcnt5,  it  feems  difficult  to  make  ( 
23  Hen.  8.  fo  far  as  relates  to  appeals,  is 

5/^7.52.    But  J  would  raiher  incline  to 
in  an  appeal  of  petit  treafon  may  beexck 
I  (h)  Edw.  6.  c.  12.  in   all   cafes  exce 
above  the  number  of  twenty,  under  the 
**  iice  prepiTifidy*  in  that  ftatute  ;  becau 

the  ?ery  notion^ofiti  neceffariiy  (i)  inc 
more. 


'     I 


(«)  Ante,  pige 
48 14  4S2. 


{r)  Sum.  aji, 
2  Hilc  343. 

(")  Vide  lup  .f, 

4»i  43*  5'* 


'Se£l.  53.  However,  the  makers  of  4  | 
4.  fccm  plainly  to  have  been  of  opinion^ 
petit  treafon  arc  excluded  from  clergy  in 
aft  appeal  as  indidlmentj  becauft^  they  ha 
exchided  the  acceflaries  Rialicioufly  befo 
peal  as  indiamcot}  and*  (I)  it  cannot 
they  intended  to  make  the  law  more  fc 
againft  the  principals. 

Sen,  54.    As  to  Homicide.  '  It  is  < 

dcr  of  malice  prepehfed  is  excluded  fro 
upon  indi(flments  in  all  cafes  by  23  &  : 
6.  c.  12.  before  recited  {m)^ 

SeSI.  55;    Alfo  it  feems  (li)  tote  the 
Hate,  That  it  likewife  is  excluded   fror 
well  upon  appeals  as  indiflments.    But  \ 
for  appeals  arc  fcruinly  not  (0)  within  2 
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*S  ot  flwll  be  .upon  fuch  itidiiSiiieiit  ^ 
'J  be  admiited  to  his  clergy,  &&" 

From  the  woidt  of  thi  prcimlilc  U  ip^iciri  thil  Ihli  RiIdW  wii 
i^in  of  dtileiiiyi  agiinit  the  facfcri  of  wbich  the  lonrron  vitiLfic 
be  in  adtquu  ftteg"'' '"^  pioicflisii.  IT,  ibtrefoic,  tbe  lirccnj  i: 
avfii,  tc  the  lioivji  ii  comoi^Hi'ift  ih'  ffFrndcr  ii.A(it  •nbiii  iIm  pen 
piiinhlt,  iht  mo-ii  "  p'iviljr  wittmui  iri  Jbsm.Wj/'  implj  tju'  Iht  mi 
M*<£/<  ifkimhii'  >t  <^<  time  the  olTence  U  csmmiittd  {  ind  i>  bi 
wK'icihe  ptafciiyuuheninnipetrin  fo  in*aii:i»4  byltqnni  i< 
tT>Bl>aMii,  the  DBi*<ler  aiU  ht«e  hi*  B^tir  i  for  it  sooW  ki  bichl) 
c*r«,  to  pemic  the  fjulty  djunlwnpeh  of  i  p^rgcqCO',  to  d^piite  i  fri 
'mxkt  hitc  nfulict  lu  him  from  I^e  f^br'nTy'^f  hriitcufcr."  Bui  W  iti 
b»ciMapro*akeir*ri'i*'*''*'l"<^"^^**''''nd«'|tht  litr  nndnl] 
rive  *DT  jdvioiaga  from  hit  owa  wranfi  tnt  'a  faemi  quilti«a>blc  h> 
■fply  lo  the  uTe  of  ^r  Jiuii^/'/a/i'i;  Irom  ,t  pcrloDdfpiived  ofcgofwiul 


45*46. 


£«.?.  60.    But  mtt.  That  ;bis  ^anitc 
ceflarici  before  or  after. 


61.    Secondly,  As.toHoirefte: 
VC  (tfj  ouflcd  tif  ilieir  clergy  in  ail  cal'ea 


(*)  8.  P.C.  i» 
a  Hill  ]6j. 


(-JVidefrfl, 

^iT,'''   ^  ^«  ^i<j  vuii«u  ui  iHi^ti  LKigf  lu  a»i  mica 

»H"«S6««i.  „  indiamentsi  by  i  Edw.  6.  c.  la.  am 
by  the  latter  of  which  flatutes  it  is  t.tnt 
**  felonioufly  taking  or  Itealing  any  h 
"  ftiati  not  be  admitted  (o  the  privilege 
*<  be  put  from  the  fame,  in  like  mann< 
'■i  they  had  been  indifled  or  appealed  f 
"  two  horles;  iwo  geldings,  or  two  r 
"  thereupon  found  guilty  by  verdi<3  ( 
*'  fefled  the  fame  upon  their  ariaignoM 
*•  of  malice  mute." 

StQ,  61.  It  fecms  a  reafonable  (^)  ( 
tute  tu  eateitd  itas  well  to  ihoTe  who 
lenge  more  than  twenty,  as  tt>  thoTe  m 
vetdid,  &c.  becaufc  it  i>  general,  Th;it 
"  be  put  from  their  clergy,  &C;  in  fuch 
**  been  found,  guilty,  ^,''  ami  if  they 
it  is  certain  thai  tbey  would  have  t>e^n 
by  the  cxptcls  words  of  1  Edw. -^^  c.  i 

t£«^.63.  ■  ItiseniSed  by3i  Eliz. 
fcribes  the  manner  in  which  horr<n  fhj 
and  fold),  *'  Ihflt  not  only  all  accclTa 
*!  alio  all  accc^fl'jfics'  after  the  -faA  in 
*'  4)epri«eil  and  put  from  all  benefit  ef  t 
M  etpil  by  ftatate  heretofore  made,  is,  c 


ThU  flitote  eiiendi  onlj"  10  focb  petlaH  u  wtr 
■ft  wai  iniilt.  Anil  MKlTaiiei  u  the  tine  the  aA.  w.ii  .Dude  wcic 
biibOBrtd  ih*  (*'i/.  A  i>(T(on.  tWie!..!!,  koowinjrr  r«ii»ing  i 
cicrii  bT  ihii  Aiiuk.  Bat  b*  ii  puDlA*Wl  U.i  knowtni  reCctvtr  ot 
U'l  by  the  3  &  4  WUL  *  Ulrjr,  C  9,  AsnEt  tj  lU  ^  JH^H 
tMJ7J. 


Sia.ie.  This  Raluie  fcems  ilfa 
M  10  pcrfohs  outlawed,  and  accedaris 
Se£f.  69.  Foiirihly,  As  10  thofe 
wooUen  manufaflnres  Frcm  the  ten 
Car.  2.  c.  5.  *'  Thjt  no  petfon  wht 
**  Joniouily  cutting  and  taking,  fie 
•'  any  cloth  or  woollen  (nanufailuR 
,*'  in  the  night-tinje,  and  thereupon 
,**  twelve  men,  pr  Ihall  confefs  the 
J**  will  not  anfwcr  difcflly  to  the  fai 
(*•  0/  the  realm,  or  ftali  (land  wilfull, 
,*'.  Jengc  percinplonly  above  ihe  nun 
*'  upon  fuch  indiflnicnt  autlawcdj 
J,**  benefit  of  clctgy,  &c," 

t  It  is  alfo  cnaSed  by  18  Geo. 
*•  every  petfon  and  perJbns  who  I 
"  lonjoully  Ileal  any  linen,  fufliai 
,*•  or  cloth  worked,  1 
.  *'  yarn  mixed,  or  any  thread,  lin 
_■**  or  colion  tape,  incic,  filleting,  ) 
_M  fuflian,  or  cptton  goods,  or  wai 
"  or  expofed  to  be  printed,  whitei 
••  dryed  in  any  whitening  or  bleath 
.'*  grounds,  bowking-houfe,  drying 
"or  other  building,  giound,  or  | 
*  callico  printer,  whiifler,  crofteri 
"  printing,  whitening,  bowking,  Ijk 
*'  Tame,  10  the  value  of  ten  Oiillings. 
"  or  flia.ll  wilfully  or  malicioudy  ' 
"  perfon  or  perfons  to  commit  any  ; 
"  buy  or  receive  any  fuch  goods  e»f ' 
"  the  fame  to  be  ftolcn  as  aforefaii 
J*'  deemed  guilty  of  felony,  and  ft! 
".Ofclergy." 

7-.-;  t  B"t  't  '*  *"°  provided  by  (hCj 
^*\  in  cafe  the  judge  or  court,  by  I 
.M  offender  (hall  be  tried  and  convii 
jf,*  able,  he  may,  inftead  0/  giving^ 
■,v  ^ch  offender  ot  ofTendcrs  to  b^.i 
**  fourteen  yeais.' 

St£t.  70.  Fifthly,  As  to  thoft  vt 
obfervabk,  That  ihofc  who  "  Jhall  j 
.«  iMajcIly's  fails,  cotdage,  or  any 
"  flores,  to  the  value  of  twenty  fliifl 
ner  excluded  from  clergy  by  2Z  Cm 
woollen  roanufaflures  from  the  tent 
+  Sfil.  71.  But  it  is  piovided  '' 
•'  That  it  fhall  and  may  be  lawful  | 
"  the  court  bcfow  whom  t. 


,.1 


I  » 


J 


f 


4§+ 

(j)  lafra  8o» 
Si,  8i. 
(A)  Vide  fop. 
lea.  3c.  31. 

»  Hale  365. 
f  )  Vide  lup. 

(1/)  Vide  lop. 

f.  43»  44. 
(e)y\de  fopra, 

led.  4S,  419. 
^/■;Kely.5S.69, 


•(^^>  Vide  fup. 
ica.  34,  35»  3^' 


(ib)Vi5efnp. 
fed.  48, 49, 

(f)  Tnfra  80.  82. 
mHale  365,366. 


(I)  Vide  fup.     ' 
lc«.43,  44,  5a, 

55- 


•  Halt  333. 


(/)  Vide  fup» 
iet\.    30, 
(»w)  Vide  fof« 
ft^>.30,  31, 

(«)  ^.  3»»33» 
(•)4»>43.44« 
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SeSi.Ti.  As  to  Sacrilege:  Ii 
perfons  not  in  holy  orders,  wholhall  b( 
fame  county  wherein  the  i^Qt  was  comn 
county,  of  **  robbing  any  churchy  cha 
are  excluded  from  their  cleigy  by  ( 
25  {c)  Hen^  8.  c.  3.  revived  (d)  by  5  < 
a  convidlion,  flanding  mute,  or  perci 
than  twenty  ;  and  by  3  &  (^ J  4  Wj 
an  outlawry, 

Seifu  73.  But  the  word  robbing  (j 
cany  with  it  fome  force,  as  (hall  be  n 
88.  92.  96.  it  feems  that  no  facrile 
ftatutcs,  which  is  not  accompanied  w 
a  church,  &c. 

^^-^Z.  74.     But  by  I   Edw.  6  c.  12 
general  arc  oufted  of  their  clergy  for 
**  any  goods  out  of  any  parifh  chu 
•*  chapel,**  in  all  cafes,  except  that  o 
twenty  i  and  by  3  &  (h)  4  Will.  & 
challenging  as  w6ll  as  upon  a  convidi 
ment  (/)  whether  in  the  fame  county 
committed,  or  in  a  different  one, 

Sc/if,  75,  But  it  fcems,  1  hat  acce 
or  felonious  taking,  are  excluded  fro 
luce;  for  though  they  are  cxprefsly  1 
c.  I.  yet  fince  they  are  omitted  by 
much  only  (/)  of  23  Hen.  8.  c.  i.  is 
enforced  by  25  Hen.  8.  c.  3.  they  fee 
cafe  as  if  they  had  been  wholly  omitted 
is  the  only  ftatuie  i  know  of  which  ex 
offence  amount  to  burglary;  in  whi 
are  oufled  of  their  clergy  by  3  &  4  W 

Sedi.  76.  But  qi^are  if  there  be  n 
dude  them,  fince  the  common  law  fee 
fon  whatfuever  any  right  to  demand  t 
for  facrilege,  but  only  at  the  difcreiioi 
been  more  fully  fliewn,  fed  ion  the  nil 

As  to  Robbery,  I  (hall  particul 
excluding  it  from  clergy,  as  thty  re] 
near  the  highway,  2.  To  robbery  ir 
or  tent,     3,  To  robbery  in  general. 

SeSi,  77.     And  lirfi,  as  to  robbery 
It  is  obfervable.  That  all  peifons,  not 
be  indided  (/)  of  '*  robbing  any   pei 
*'  the  highways^"   ire  excluded    froir 
Hen.  8.  c.  I.  and  25  (»)  Hen.   8.  c. 
£dw.  6.  c.  10.  upon  a  convi£lion^  fl< 
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any  perfan  or  perfons  be  indifit 

any  goods  or  chattels  in  any  cc 

England,    dominion  of  Wsle:^, 

Tweed,  and  ihereof  be  convive 

ignmeni  (hall  Itand 

anfwer  to  [he  indtclment,  or  ft 

above  the  number  of  twenty  M 

jury,  he  or  they  fhall  be  (otillti 

benefit  of  his  or  iheir  cltrgy,  if 

;ion  before  the  juftiew,  tl 

*'  were  takcD  by  robbery  or  burgi: 

"  ner,    in  any  oiher  county,  whei 

**  funs  had  beer)  convidtcd  kf  a  jun 

*'  or  ihey  are  excluded  by  viiLue  o 

•'  having  the  bentfit  of  his  or  their 

Sea.  Hj.     Ntt',  That  (o)  the  Wi 

"  evidence  before  ihe  Jtifliccs,  til 

Ibe  party  pleads  not  guilty,  and  ii  i 

the  words  **  If  it  (hall  appear  upc 

be   intended   where  he  ft^nds   m 

torily    above  the  number  of  twen 

(elTes    (f),  &c.     And  it  hath  bee 

is  no  need  lo  make  any  entry  on  ti 

fuch  evidence,  or  examination,  th 

commenced   in  a  dift'erent  county 

that  the  ofTendi^r  could  not  have  h 

That  it  ii  ufual  lo  write  in  the  ms 

it  is  for  lobbery,  &c.  in  another  a 

Sefi  ii.    It  is  raid  to  (0  have  t 

Tliat  if  the  felony,  whereof  a  mar 

wherein  he  is  indidied,   be  fuch  a 

clergy,  as  amouDiing  only    to  pt 

(ball  have  only  the  proper  judgme 

Other,  in  rcfpefl  of  the  robbery,  t 

&c.  in  the  iirlt  countv ,  for  being 

will  warrant  a  judument  of  deatt 

need  to  demand  his  clergy,  be 

eluded  from  it. 

Si£i.  ii.  It  is  enaaed  by  ^  I 
I'hJt  ihotc  who  fliall  malictot 
any  pcrfon  or  pcrfoni  to  comiii 
any  highway  In  this  realm  of 
Qucen'a  dominions,  (hall  be 
conviQion,  Handing  mute,  p 
than  twenty,  or  outlawry." 
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I 
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i 

I 


(tf)Som  1361 
ft  Hik  355« 


r*)  Vide  ^. 

«ice  fup.  f.  73« 
*^7i  "^*  96* 
Sumiraiy  137, 

%j^,thale354» 
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^  'Mig  thcteih)  and  put  in  fett^  or  fltal 
^-  fift^  counfei)  htre^or  ctmmtatid  airy 
*♦  oflFence,  being  thereof  eonvi<fte<t»  o 
^  and  ftkndifig  niute,  '  dr  pereMtpM 
^'  tweticy,  {h)ill  be  oufted'of  i^hebene 

Sfc<mdly«  As  td  fueh  roUMffi  puttl 
i  Qiall  confider  thie '  ftatutes  cdtttehrtrni 
fiicb  robbery  in  a  houfe^  >vhfch  (bme  p^ 
snd.    To  fuch  robbery  in  a  boafi^^ 
At  Che  time. 

*  SeJS.  89.    As  t6  the  firft  (»f  thefi? , 
^dw.  6.  c.  9.     •«  That  if  It  happen  ai 
^<  be  found  guilty  atcordihg  to  the   I 
♦*  robbing  of  an^  (^•rfbn  tt"  pcrfohs  in 
**  their  dwrfling-houfes,    or  dWetKng- 
^  dweller  in  the  fatne  houfe.  or  hrs  «7 
^  vants  being  then  within  the  fame   h< 
^^  (hall  happen  the  fame  robbery  and 
^^  fitted  and  done,  or  in  any  other 
**  cinft  of  the  fame  houfe  or  dwellir 
«<  fenders  fball  in  no  trife  be  ^iVihted 
«*  thcr  the  owner  or  dtvelier  ir  the 
^«  or   children  thfcn  and  there   being, 
**  fleeprng.** 

Sra.  90.  «•  And  that  tio  pet^fon  < 
**  happen  to  be  fotirtd  guilty  after  the 
•♦  and  for  robbfhg  any  perfbn  or  perfoni 
^  m  any  fair  or  market,  the  owner,  his 
**  fervants  or  fervanc  then  being  with 
<*  {hail  not  be  admitted  to  the  benefit  c 
**  but  utterly  be  excluded  thertef,  &c 
**  refpeS  or  confiderafion  wheiher  the 
*^  fnch.  booths  ard  cents,  M^  #ife,  chi 
^  9n  the  fame'bo6ths  or  tents,  at 'the  t 
^^  and  felonies  commirted,  fiiall  be  ffeep 

St£t.  Of.  '  This  ftatunj  («)  Teems  pi 
who  (hall  be  cMviSed  by  verdtft'of  c6r 
an  appeal  or  indidment,  but  not  to  the 
Jawed,  or  ftind  muie<  ordialMge  pferei 
jurors^   but  the/^defci&a  are  (Vi^iKed  as 

(b)  &  4  Will,  h  Marys  c.  94    < 

1  &i£L  92*    Itfeems' to  be  genettally  agi 
ii  within  this  ikzttxt  which  fa  not  accom 

(c)  bvealdng  of  an  boufe,  or  of  f^m^  ptft 

Tet  m  Popbftm  84,  t&ere  is  i  caft  £rc&ingt)r  contrai 


il 
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(a)  Thit  fit  w\i6  ftandfs  by  and  abets  anothei*  While  he  Krealcs  fajccv.^:^, 

and  enters  rhc  houfe,  and  jffterwards  divides  ^he  money  With  hi  ntj;  474. 

but  doth  afiually  enter  the  houfe  hirofelf,  is  not  within  the  lla-  t,"*^Vu^^'  u 

•Wt  '/»         ,*  ^/.  *..        «         1  I        Note,  That  rh? 

tore.     The  reafoti  :ivhereof  fccmi!  to' be  this,  that  the  wordSi  fame  cafe  is  in 
•*lfany  jperfon  (hill  be  conv?^ed,  Stc.  6f  a  fclodToas  taking,  i  Jones  394. 
«  &c.  in  a  dwelling-houfe,  &c/'  (hail  in  fo  penal  a  law  be  in-  ^"'!*'i'^''""!-''' 

, 11,         -.         ^  ^    ■  *       t  *  •        -^  -/>/-^.        not ! •ken  notice 

trnded  oQiy  of  an  •actual  ukidg,  and  not  or  a  coiritrudtive  of. 

one.    But  this  Teems  an  extreonely  nice  iczfc\  and  if  it  trefft 

a  new  point,  and  not  confirmed  by  experience,"  the  authority  ' 

ofit'ihight  perhaps  be  juftly  queftioned  ;    for  if  the  pcrfon, 

who  only  Hood  by  and  entered  not  the  houfe,   hfcd*  actually 

entered  it,  and  the  other  only  had  taken' the  nion'ey,  and  hud 

not  given  him  any  part  of  it  till  both  had  gone  cut   of  tho 

bonfe;  in  this  cafe  as  well  as  in  the  other,  l^  might  be  faid; 

That  be  who  adualiy  received  not  any  part  of  th<j  money  till 

fce  was  gone  out  of  the  houfe,  was  guilty  only  of  a  conflfudive 

takiaein  the  houfe^  and  confequehtly  not  within   this  ftatute. 

Bot  I  cannot  eafily  perfuade  myfelf  but  chat  in  fuch  a  cafe 

both  muft  be  adjudged  equally  whhin  the  ftatute  ;   and  "why  (^)  vide  fop. 

not  as  wdl  in  the  other,  it  feeming  an  uncontroverted  (h)  rule,  c.  ig.f.  7,8. 

That  where  divers  arc  prefent  and  abet  one  another  in  com-  y?*^  p  ^ 

mitting  any  felony,  the  z&  of  one  Ihall  be  looked  on  as  the  zSt 

of  all. 

And  upon  this  ground,  as  t  take  it,  it  hath  been  always 
agreed,  that  thofe  uho  are  prefent,  and  abetting,  when  a  mur- 
der or  robbery  is  committed,  are  all  of  them  equally  excluded 
from  their  clergy,  whether  they  aftually  gave  the  ftroke  or 
took  the  money  or  not  ^    and  yet  the  fiat utes   to   this   purpofe   Mijac.  i.  g, 
mention  only  thofe  who  (hall  be  found  gbiliy  of  murder  or  ('i/;  Ai«?yn  44,* 
robbing,  &c.  Nor  do  I  find  ahy  refolutidn  to  the  contrary  on  Sutjram.  5*. 
any  other  ftatute  concerning  clergy,  except  only  the  (e)  ^-  t^jl.'^'^^* 
tute  of  Stabbing,  whereon  it  hath  been  adjudged,  (J)  That  Alcyn4j. 
ihc  perfoh  only  who  gives  the  ftab  is  within  lAc  purview  -of  Stiici^se' 
it:  But  this  feen^s  pf^nly  to  depend *on  the  particular  eircam-  ^^y^^^^/g 
ftanccaof  this  offence;  whieh  is  excluded  from  clergy  In  r«-  |.nc'eid*4». 
fpcSof  the  cruelty  and  bloody  mind  of  him   who  ^Wti  th#  Fanenyi»9' 
ftab,  which  ccaaiuly  js  Wuliar  to  hinifeff:'   '  aURajfBi.«4»» 

S^a.  90.  Howev'er  trli  cert afn  at' thii  \Jay,  «^  That  whoet^ttf 
••  (hall  comfort,  aid,  ibei,  afflft,  counfel",  hit^  0^  comtttand  any 
•'  perfon  or  perfons  to  breik'  an^  dWeHing-houfe,  fhop,  tf 
"  warchoufe  ihefeunto  belonging,  or  therewith  iiferf,  irt'  fihe 
"day-time,  and  Ye  to  nfou^y  take  away  ah  jr  fnoney,' gotids^  oir 
"  chattel  of'ihcvafue  of  5^.  or  Upwards  thtii'eJn  being,  ilfhtfogtl 
"  no  |)«foh  (hall  Ve  Vrthiit  futh  dwriHng*h6ttfe,  (hop^  ot  ' 
"  warchoufe,  being  cbnvift'ed'  or  ^ttiitiltd,  '  or  bfeiiig  india^ 
**  cd  and  ftanding;,  mut^Vor  challenging  pcremptt)rHy  »bo«re 
'^  twenty,  (hall  be  excluded  ^rom  their  clergy  by  tbe^irprefa 
•^  wonds  of  3  &  4  VVai.  &  Mary,  c,  9/" 

Kk3  Sea. 
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.   Sfd.  94^    It  r^icim  ,plaiii»  That  th 
felony  witkm  itKfeilatutc$»  are  «xclu 
3  Ic  4  WilK  4^  Mary,  .c»  9^  qn.  an 
.  cpunty  io  ihc/aimc  .^^atuier  as  if,  they 
the  fiift  county r  as  l^^th  been  Jiiore  fu 

•  Hale  356.  SiJ^^^S*'    Secondly,  AstoAicb  r< 

noper/on  is  in  at^the  tiine:  It  is  re 
«*  That  th«n,  of  l^p.flivers  Jciyd.  aiic 
(ff^rftandia^  that  the  ^fobbing  pf*  houf 
per/on  being  therein  at  the  tione^  is 
(omt  perfon  ia  tbefein,  bad  been  eml 
Qp^itunity  u>  co[n{i>it  many  heinou 
and  entering. divers  boufesy  &c/*  and 
ed|  *^  That  \f  any  perfon  ^all  be  ^oun 
^^  by  verdi^i^  CQnfeflaonf  or  otherwife. 
*^  of  this  realnii  fojr  the  felonious  taking 
'*  of  any  oioneyi  goods  or  chattels,  be 
*^  or  upwards^  ia  any  dwellixig-boufe 
'*  thcrcofi  or  any  out-houfe  or  out-hou 
*^  to  and  with  any  dwelling-faoufe  ox  he 
^^  fon  (hall  be  in  the  faid  boufe  or  out 
^*  fuch  felony  committed,  then  fuch  p 
*<  mttced  (o  the  benefit  of  his  clergy/' 

SeH.   96*    Notwithftandiog  the  woi 

this  (iatute  ieeiA  plainly  to  include  all  h 

value  of  5  s.  out  of  an  hoiife,  2(p.  ^whc 

force;  yet  fincethemifchlef  complained 

r        ^^  intended  to  be  r<f|refled«  is  the  h 

itr.  g^'l'ii,  96^    "^•'*y  **  ^^^'^ow  rpbbervea  in  breaking  ar 

l'^)  fCeiynge  30.  fioce  all   Other  (a)  ftatutes  excluding 

|8. 69, 70.         fr^Mn  robberies  in  ijpuies,,  have  been  co 

»"H«le*i55.*^  '  fuch  larcfsojcs -only  as.  are  accooipanicd  ' 

T I  Cdkt  36.       hauie,  or  of  Toiijie  par^  of  it ;,  it  fcems  agi 

Cm.  Cir,  473,     tufe AlfO;(hall  ex^eo^i  io(Jy  to  fuch  a  .fcIo| 

■  omipsinied.  with  ^  liJ^e. breaking. 
Mc.C«r.  473.  S/-fi?.  97*  I^  fcc«»^f  fgfcpd,  (c)  I'hat  i 
1  jonti  394.  iii^  jijjiii  q{  Court,  jf^e rem  a  .wnfon  ufual 
^umntry  S3.  ^  a«Hrili^g,-.houfc  yty^m.  \\(\^  jlatute,  and 
a  Hale  3j8.  an  inriiSmcnt,,  be«;?iH^i?vctjt  Qvirncf  of 
Kfiy»|«  17.5,.  t^ Separate,! nt^reft  i^  ^^..,, But, that  a  lodj 
srfikj;c.38.  Somwfet-houfe'ii  no^  [di^iyf^nmihou^ 
lea.  13.  fr9«a  whence,  '^,  fecijjfi  Jfl.  fpUqvv^  TJiat j 

(W)  Kdyofeiy,  IddgiQgi  is  p^^exdifltwR^o"?  the  <J?fgy  I 
^Wefup.f.93.  **^*^  "'^^^  a^.  thf  .jfpfjB,  in  any  other  pa 

cikg^fe  the . w.bale .if^bu^^one  dwfrllln^-bourf 

a HSr^cV^*         ^^  ^*-  ^  ^^  feems,agfee</;  (/)  Jhiit  u 
t  Haie^yijt,.  of  bi9  clergy  by  this  ftatyt^^rAUb  it 

Syp.f.  45^46. 
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CaJ/Thitfie  whofianJsby  and  abett  inothei' vihile  he  break*  ('.;c.Ch.»-j. 

and'wiieri f he  houre.'and  aflCrwar ds  diridel iht  tnciief  Wtlh  Wrrr;  4j«- 

but  doth'a.auatly  enter  the  hoafe  himfclf,'  is  nol  -wiihin  tte  fti-  n„', VhM.h; 

(me. "    The  reafort  whereof  feemS  lobe  this,  that  the  wortSj  bint  ni-e  ii  jn 

•»  if-any  prt/bn  fliall  be  convjaetf,  &c.  ef  a  fclonioas  taking,  ?  J"""*-   . 

"  &c.  in  a  dwelling-houfc,  fcc."  ft-il  in  fo  penal  a  law  be  in-  n^I^')iI|Jice 

tended  onTy  of  an-aflua!  uking,  and   not  6f  a   cortftru£l!ive  of.     ,,- 

one.'    But  thi'i  feems  an  cxtrcmelj'  nice  "cafe;  and  if  it  wet* 

a- new  point,  anil  not  confirmed  by  '  experience,  the   authority   ' 

cPifihighi  perhaps  be  juftly  qucftiontd  j    for  if  ibe  perfon, 

who'onfy  flood  by  and  entered  not  the  ftoufe,   hfcd-  'aduatly 

entered  it,  and  (he  other  only  had  Mltcn  tM  rtottty',  andnrf 

not  given  him  any  part  of  it  till   both  had  gone   Aut    6f  thA 

houfe;  in  this  cafe  as  well    as  in  the  other,  it  might  be  faid; 

Th«  he  who  aflually  received  not  any  part  of  the  money  till 

he  was  gone  out  of  the  houfe,  was  guilty  only  of  a  conftruftive 

taking  in  the  houfe,  and  confequtrnily  not  within    this  fta lute. 

But  I  cannot  eafily  perfuade   myfelf  but  that  in  filch  a  cafe 

both  mult  be  adjudged  equally  within  the  Hatutc  ;    and  *hy  (t)viicrot>, 

rotas  well  in  the  other,  it  Teeming  an  u neon tro verted  (t)  rule,  '•*9-t-  7.8. 

Thit  where  divers  are  prcfent  and  abet  one  another  in   com-  yi^potois?. 

mitiing  any  felony,  the  a£l  of  one  Dtall  be  looked  on  as  theafi 

of  all. 

And  upon  this  ground,  as  I  take  it,  it  hath  been  always 
agteed,  ihat  ihofe    who  are  prcrent,  and  abetting,  when  a  mur- 
der or  robbery  is  committed,  are  all  of  ihem  equally  excluded 
from  their  clergy,   whether  they   aflually  gave  the  ftrok«  or 
tookthemontfy  or  not;     and  yet  the  flaiutes   to    this    purpofe    (,),j,(,r.  g. 
mention  only  thofe  who    fhall  be  found  guilty  of  murder  or    ,'rfjAl^n44. 
robbing,  &c.  Nor  do  1  find  any  refolution  to  the  contrary  on  g^"""^''" 
any  other  ftatute  concerning  clergy,  except  only  the  f'J  "**"   r.  71'  "^ 
tute  of  Stabbing,  whereon   it  hath  been  adjudged,  (d)  That  ^10,04,. 
tbe  perfon  only  who  gives  the  ftab  is  within  t^e  purview'  of  Si;]«  16. 
I't;   But  this  fcenis  p'airrty  to  depend  on  tht  particular  cifeufln-   J'^^'^Vg", 
ISnceiof  this    offeniiei    which   is  excluded  from  clergy  In  re-  s.ii«W54i. 
5«<aof  the  cruelty  and   bloody  mind   of  him   who  gW«  Bh*  r,ntaj>t3. 
ftab,  which   certanily  V  p„uliar  tO  hinrfelC  '  '  »WiU,-.M" 

S^3.  99.  Howf.^  r  it  Uceriain  afihii  Jay," That  *hoe(w 
''  fhall  comrc.it,  aui,  .jet,  aflift.cOunfel;  hitt  Ol"  coonrtand  any 
"   Perron  or    p'^rfons    iq   break  any  drfeiling-houfe,  (hop,  br  ■_ 

''    warchoufe    tiierc  inta  bilonging; 'or  ihercwitb  lifed,  iW'  ll«      '     ■        _   ', 
*'    day-time,    atid  fclniiiouOy  laiic  away  afl^  money,' geods^  oir  '      ' 

"  chatclot  the  value. .fjs,  or  upwards  ihertrn  being,  although 
"    no  petfon   (hjU   '>-^    within  fuch  dwftlling-hoiift,   (hofsot  '.' 

"    >*archov,te,  being  tonvifled  or  attiiteted,    dt  bcirig  iftdia>-  .     .  :> 

**  «4  and  ftanding  mm*;,  ot  challchgirig  peremptOrMy  itwi 
'■  twenty'  fliall  *b«  excluded  from  their  clergy  by  (be  exprefi 
**  ■Wotds  of  3  &  4  Will.  &  Mary,  c.  9."        ■  ■  r   " . 
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5f^.  100.  But  fioti.  That  this  c 
felonious  taking  in  a  dwell ing-hoofe^  flj 
unto  belonging,  and  not  mentioning  c 
39  Eliz.  doth,  feems  to  have  prcvaile 
I  take  it  that  an  affiftant  to  fuch  a  fcl 
being  fgch  a  fhop  or  warehoufe,  witl 
^Icatly  intitled  to  the  bcacfit  of  his 
however  it  might  b^  difputed  before. 

Si^.  loi.  Nofe  alfo.  That  the  ac 
felony  in  any  out-houfe,  not  being  fuc 
?re  ftil]  intitled  to  the  benefit  of  their  < 
(aj  law  which  excludes  them  is  the  \ 
3  &  4  Wjlh  &  Mary,  c.  g.  which  c: 
Ionics  «  in  a  dwelJing-houfc,  Ihop,  < 
*^  belongings" 

^  SeS/.  lOZ,     But  all  principals  in  ar 
flaiute  of  39  tliz.  arc  excluded  ffom 
ftatute  upon  any  conviaion,  whether 
appeal;  and  by  the  faid  ftatute  of  3 
upon  an  outUwry,  (landing  mute,  or 
more  than  twenty,  upon  an  indidmen 
county  in  which  the  felony  was  firft  co 
cnt  (<j/)  county. 

Sul.  103.  Thirdly,  As  to  robbery 
by  3  &  4  Will.  &  Mary,  c.  9.  *«  Th 
'>  or  perfons  that  fliall  rob  any  other  p 
I*  aid,  abet,  aiTift,  counfel,  hire  or  come 
I'  ions  to. co/nmit  fuch  ofFcRce,  being  i 
I*. tainted,  or  being  indifled  and  ftandir 

Pfremptorily  above  twenty,  fljali  n 
•*.  his  clergy." 

•S'^^.  J04.  As  to  Burglary  :  (0 
houfe  at  the  time  of  th^  breaking,  and 
principal  is  excluded  from  his  clergy  by 
19.  ail  cafes,  exc;ept  th^t  of  challenging 
by  25  f:fen,  8,  revivecj  (/)  by  c  Ik  6 
3  *?  4  Will.  &  Maix,  c  9.  upon  fuch  a 
element, 

.  iV^/  105.  Alfo  the  principal  in  everi 
any  perfon  were  i,,  (he  houfc  at  the  tii 
from.  h,s  clergy  by  ig  Eliz.  C..7.  upon  a 
didt,  outlawry^  or  confeffionj,  and  by 
upon  fi;,nding  mute,  .or  chaJlenging  t 
twenty  upon  an  indidlment. 

^S,a.  ,06.     Alfo  by  (}  the  fame  fla 
Jwary,  c.  <..  ,*f  Every  perfort  who  (hall 
mand  anypeifonio  commit  an»  bur  ■! 


i^    i 
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,*■  viQei,  or  ittaioted,  or  beiog  iiid:fied,  and  ftanding  oiute, 
<*  or  cbaltcDging  pereoipiorily  above  uveatyi  ihall  not  have  bii 
«  c/ergy.* 

fr^.   )07.     Aj  ro  Arson:    It  haih  been  clearly  lettled,  (,]„Cofc«tj 
fince  Pmltir's  Caft  (o)  that  the  principal  fi),  not  being  in  holy  w  38^^ 
ordera,  ii  excluded  /rom  clergy  upon  an  indi^ment  in  all  cafei,  ,hT"570,  "i. 
UKcpt  ouiUwiy,  by  23  Hen.  8.  and  aj  Hen.  8  ai  (()  revived   (*)  ,  hiI<  j^j. 
by  s  &  6  Edw.  6.  c,  10.     And  it  is  ccriain  that  he  is  rxdudcd  A"W  P-  4<'> 
upon  an  outlawry  on  an  indiament  by  3  &  +  Will.  &  Mary,    J,)%^^,, 
C.  9' — Alio  acceflariea  to  the  fad  before,  malicioufly,  ate  ex-  ^gf. 
eluded  in  all  ca/ei  by  4  &  5  Ph.  &  Mary,  c.  4.  (*/).  t^  *""  4'^ 

.  t  Sia.  108.  And  to  remove  all  doubt  (»)  it  is  enaaed  by  f'j[ '.^^'j  "*■ 
9GeD.  I.  c,  21.  "That  if  any  perron  or  perfons  (hall  ^^^^li^lmsa. 
"  fet  fire  to  »ny  houfe,  barn,  or  out-houfe,  or  to  any  hqvel, 
"  cock,  mow,  or  ftacic  of  corn,  ftraw,  hay,  or  wiiod,  or 
"  (hall  by  gift  or  promire  of  money  or  other  reward,  procure 
"  mother  to  join  him  or  them  in  any  fuch  unlawful  ad,  fuch 
"  offender  fliall  fufFer  death   without  benefit  of  clergy." 

&a.  109.  N»u.  That  by  I  Edw.  6.  c.  12.  f.  14.  f/J  Every  ^^^i/j-jt'"" 
lord  of  parliament  is  allowed  bis  clergy  in  all  cafes,  wherein 
othenare  excluded  by  that  afl,  except  wilful  murder,  and  con- 
fqaeatly  cannot  be  dented  his  clergy  (or  any  other  felony 
wherein  it  wa»  grantable  at  common  law,  tinlefs  it  be  ou fled 
by  feme  Itatuie  made  fince  the  iirft  year  of  Edward  the  fixth  or  (t)  S-P-&fl. 
(i)  Kvived  by  5  8*  6  Edw.  6.  c.  10.  *  *"'*** 

(i]Sr«ib*£tit. 
S<S.  iio.     As  TO  the  tkird  general  point  of  this  chaper,  of-M«i.e..». 
mx.  At  what  time  the  benefit  of  clergy  ii  dcmandable.     It  ^4*°;^;^,  ,^. 
feemi,  (4)  That  it  might  be  demanded,  t^  the  ancient  common    ,,^*n_  .j^, 
liw,  ai  foon  as  the  priloiwr  waj  brought  to  the  bar,  before  any   itj,  i^.Sjj* 
indiament  or   other  proceeding  againft   him  ;    for  it  is   plain,  \-^^\i^. 
That  incrently  the  clergy  claimed,  and  were  in  a  great  meafore  ,fi,k)T7.J7«' 
indnlgd,  a  privilege  of  beiiYg  wholly  (0  free  from  fecular  jurif-   "'^^ '  Y^' 
Mion  for  Crimea   pumfhahle  with  lofs  of  life  or  member.     But  ?;„''b,„  Ji,,,,". 
*fier    x\,tU\.^\coi^'JiminfliT  thtprft.    which  ftriflly  enjoined   y.i  l«  Myn»« 
"teordiMfieinottofoffcrcierkiwhohavcbeenindiaedbyfolcmn  \^^'^^'^; 
inqucftj  10  he  delivered  without  due  purgation,  the  judges  foon   ^  ,,^y,^^ 
■nsde  a  fettled  rule  (*1  not  to  deliver  any  clerk  to  ihe  ordinary,  (^j  viJ.  Br.fl. 
t^for.  he  had  been  firft  indided  and  arraigned,  and  his  offence  •■  3-  «■  ?■ 
tiad   htenimiuitedof  »nd  found  by  an  inqueft  of  office     which  spicjS.ii,, 
»a»  done  both  to  the  end  ihai  if  the  prifoner  were  found  guilty,   ,40. 
''e  0  n>'6ht  •bfcl''«lT  foTftii  his  goods  (which  anciently  were  l-f^'J^^/;," 
t"cd  by  a  purgation),  and  alfa  that  the  court  might  be  ap-  jComm.  61. 


•  IaSitut«iG4  <31t'l4-    S' 

But  (hit  [«mi  lo  be  4aab[rul. 

Ploodcn  tti.     Cantn 


t'lS.p.c.iv.«»i 
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'504 


OF     C  L  E  R  < 


OlSu 
Hoh.. 


ielinje  i< 


Tinch  46]. 
Hctiaii  iSE 
(0  F.  Cor, 


prifed,  whether  it  were  proprr,  from 
cafe  difclofed  upon  Aich  an  enquiry,  h 
otdmary  generilly,  in  which  cafe  he  v 
juoki  109.  purgation  (a),  or  fpccially,  (i)  abfiju< [ 
\^r.''^'l'^'"'  thispr^aice  being  found  inconvenient  l 
Sim.  140.  loll  their  gonds  it  found  guilty  by  fuch 

F»n- 11'^-  ^  take  no  challenge  to  any  of  [he  jury,  it 
ollice  ;  it  hath  been  the  general  praj 
reign  of  Henry  tire  fixth  to  oblige  thofe  \ 
clergy  to  plead  and  put  theraifeives  up- 
pain  of  being  dealt  with  as  thofe  that  iki 
forfeit  their  goodJ  (t)  without  any  i 
crime-,  but  yet  (f)  cannoi  be  denied  tl 
{hould  be  intitleii  to  it  in  cafe  they  wei 
be  fpecially  excluded  by  fome  ftaiutc. 
put  bimfelf  upon  his  tiial,  and  the  ir 
him,  it  is  faid  that  he  {g)  may,  if  he  de 
cfi  i>re  in  clergy,  before  the  jury  cume  backj  b 
3  **•  *■,'■. ^'"'  goods  unlets  they  find  him  guilty. 

pidcouE  bj  Ihi  bonki  «  \nie.  But  ihji  is  itciiily  holdcD  3  H  7.  1 
»-30-f.i9-  (/)BH.4,j.  Ab.P.CotoBe?!.  Su?.  c.  jo  fc3- 
463. 

(OSnm.tjg,         St^.   III.     Alfo  I  take  it  ro  be  gcni 

'^        ■  (^)  books,  That  a  perfon  may  demand  I 

»^HJc3j>.j7s,  ,„„rjjj.  and  alfo  after  judgment  giver 

5.  K  C.  I  j».  (')  death,  or  of  (*)  pa  n  fen  tt  dure,    ■ 

finch  j6i.  364.  as  ^^,g;^  ,5  before  judgment,  and  even  ( 

,0^,         '  (here  be  a  judge  there  who  has  power 

D)c<ti>;.  of  the  king's  bench,    if  the  party   were 

^btf""'  a  juaicc  of  gaol-delivery,  if  he   were 

IS  ARiie  tc.  and  the  commil&on  of  gaol-delivery  be 

Ab.  F.coi.117.  and  according  to   fome  («j  opinion;. 

Cm.  F.CO...0.  miflion  were  adjourned. 

(0  40  AISm  41, 1;.  f.  Csront  qi.  Dr«r  iSj.  j4  H.  6  4 
1.  (t)  Samm...  159.  .  H.l.  jSo.  S.ip.  t.  ju,  f.fl.  j».  t^ 
C«0B.  7«.  f-;3,  '1-6  49  Al>.  F.  Cor.  10.  a.CltiByl-  -- 
S,l'.C.iiJ.     irn-pionju.    .16.     (.)S.P.C.IJ».     5uo.ji«j» 

(^)  BciA.  B.  ].  S^JJ,  112.     As  to  ihe  fourth  gcncr, 

w'li  >  c  1  *''^*  ^^'hcihcr  the  benefit  of  flergy  fli- 

-  tnft,  163.164.  ii'it  demanded  :    I  tabe  it  to  be  gcnei 

S.!*,  C.  r^i.  wiiiiflaiiding  it  was  anciently  the[p)  u 

II  Affii't  I-  "jry  10  Uemand  the  criniinal  as   his  cle 

^^H.i.^l).  lowed  him  the  benefit  of  hia  clergy  ;   ; 

K..l)(nrj9.  celliiy  that  any  fuch  demand  illouJd    b 

M'>  '3''  '71-     H.bm  ••iq,  ,50.     F.  Coron-  117.      B,  CJiif;  I, 


F,  N.  3.  65. 
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BsCitbeeonrtMiglitwidtorrtdtlaimtraperAn.'toitbt  benefit  of  (')*:<•  Apj 
bia  dtr^^^pom-h&dait  niiwanofiM  betrigsc)trk;'as  uipon  F,^t.'t<«(«ai. 
hi«  pBO^MiHg  letMri'of  Diden,  or  Kadiiigu  1  olirrici  &c.  cif-''  s.'p.  c.  tji. 
cept-  be  appeara'to  btn  been-  gailcy  of  ficrileg*^  or  of  brntkiag'  *t  Att*  ^t. 
ihcTfliiAnof cliff DRbnivjr^  Miwhidtoafeiiit'tl  ftidtalim been  (jj'/Jr^'^t^'. 
in  «<9rat  ueaiinK  |alt  loi'tbei  (a)  difcfoioft  Of  the xtrrfiriiry;  r.  cat.'19'i, 
whedier  ^  lltoutd  have<iia  clcvgyof  not;  'Ahd-Jts- there  it  no  *|^-_  ' 
DBrfadi«7.Ahit4lM  OQJiaMip'Jboald  demand  tbe:>beneAt  of  clergy  s«ii!mI7  It*,, 
for  aicktkfj  &' (i;j'nrither'dcKh  cbepe  {etnvtobt^mn^  tl»t«tae-i H>ii jii.]?!!' 
piifiinerMnlUfdiwtlct  rfnqsnd  it,  where icrdttcidntftf  appeSn^  Tm'  " 
lotbseoimthat  IM  bw  «  right  to  it  in  r«f|Ma<>f  hii  being  in  BiSiJi?" 
onief%  &c.)  io  wbichcaff,  if  the  pnfefier  doestwrdcamndit,  tt  Hnbuiaa}. 
fnms  CO  be  left  to  itie  difcicoon  of  the  jwlge,  wbedicv  be  wHt  . ,     . 

allow,  it  bim  OF  not.  ..■•,,, 

Ar^.jtj.  As  to  tfafl  fifth  generel  poiM  of  thi*  chapter,' 
t™.  Who  » to  judge  whitticr  a  perfon  who  deHMndt  the  beae- 
bt  of  dcrgjF,  have  a  light  to  ii  or  not :  1  take  it,  Tb«  in  all 
cafei  the  temporal  judge  is  to  determine  both  whether  thfr 
Clime  be  within  the  benefit  of  clergy,  and  altb  whether  the  pet 
■on  who  demands  it  be  qualified  to  dnnand  it  or  not.  For  not- 
Withflanding  it  bad  its  (<)  original  commencement  from  the 
canqn  Inr:  yet  it  being  bo  (J)  oihcrwife  10  be  allowed  bere 
thin  u  U  hatfa  been  rcceiwd  by,  and  ie  agreeable  to  ihe^com- 
mon  «  4uutc  law.  wher«wf  the  tejnporal  sourtsiare  thejuda^i- 
it  tfrns  very  reafonable  that  jiU  queftions  (rj  of  this  Itind  be 
dttermined  by  thofe  couru.  And  iherefftr*  even  in  thofc  csfca 
nUitia  by  the  old  btoolcs  tfac  ordinvy  Sttma^io  have  been  Al- 
lowed a  difcreiionsry  powcc  efdeoiandtng  or  tefufiDfta.  slei^i 
aswi«wliah^h  becn-guiUj^of  (/)favil«^,,Bi»d:allo  iaaiisi 
meainitU  &id.  -  Ee»er»Uy„tb«  a  .ptifoofihrth  DO-rightito, 
ftiJ  eJtigy,  u  where  »W  '»  conyia  of  ({)  hCAtfy,  &c*  it  faecm  to. 
"taken  ai  a  ground  by  Staundfordc,  Tbatihe.Wfnpora^juJgCy 
"we  the  ordinary  refufea  «  pri&ner,  hai  a  power  to  detcrpiiflc 
•"Wther  m  he  may  he  *llos^fd  bis  clergy  or  not.  And  thiv 
'«m«  ts  be  grounded  on  good  „afoni  for  other  wife  in  fliih  | 
"**  the  ordinary  by  fuch  pretences  might  have.aji,,iabfol"ie  t 
po*er  of  coQiptrolling  'he  temporal  coutis  in  a  matter  propeily  ' 
"«raiiiabJe  hy  fucl(  cogru.  And  tbeieftue  ^b^evef  fpintft 
y  tUfQjUpon^  V^etheVia.pfifoner  ought. w  Jjp^^.hisclflfgy  0« 
S  *^  '^'  validity. of  hif,let(««  of  ptde^i,  p^,  hi|»  being  ^  ))«r/t. 
l,.,*^^nvifl,  &c.  h^iwfocvcr  thc,ieroBqr^l,flp^f«  may  p?^.th» 
toh  ^"8"^  to  the,  ctyu^cate  of  th^.otdi^afy,;  yell  take  i|. 
°"=  Stnerally  {b)  holden.  That  tbcy  only  fire  fioallj  to  detot, 
"^  Vihtthei  upon  th<f,  whole  the  pr^'pner  be  wejl  inf;iile<4  « 
"U  Clergy,  o>  not,  becaufe  the  ordinary  is  notjn  this  rcfpeifi 
.  'VUrF.eoi«n*4«j> 
'"  ■■■   lefleemt* 


Hobtn*!!. 
<^J  S»^(.  a. 

HoblllBll.' 

(OVU.1B.S. 
■3*     . 

F.Co"«.;s. 
B.  CkTg,  S. 


*t>jund,  tiUh* 
Auuld  |(i  the 
kin,',  pardon  rf 

■he  liad  wiiboM 

■(c  Kclyngc  il. 

|/;s.p.c..j|. 

&!%.>.>.  <3J. 
But(i£.4,ki. 
A|>.  B,  Ckit 


aft  of  rcfur^f. 
I'i)  KM«tr  a.  oi 

aTlhii-andU* 
-hix taint  He- 
lton t  r«*«. 

4.  .s.  .r;i, 
-V.  it.'B.'se^. 
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l 
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(i»)7E,  4.*9.  efleemed  as  ^  judgc^  twt  (4.)  on]y  as 
b'^cIc'/'T**^*  However  it  wa*  certainly  the  (i)  kt 
B.0fd^r?^ry*i6.  "^eihod  of  trying  the  prifoner's  capacity 
34  h;6.49.  by  putting  him  to  read  a  verfe),  for  ih 
^*^Ckw°^'^'  law  to  over-fgU  the  ordinary  as  tq^  the 
7'h.4.4i.  foner  read  as  a  clerk  or  not;  and  tor 
Ab.B.  Clergy  1'  according  to  their  own  judgoient.  , 

OrdtiMiiy  XO".  ^ 

15  H.  7,  9.      Ab.  F.  Im^if.  »8i*    B.  Ordinarf  rf.     Kclyngc  51.  ? 

C.  13I1  Ht.  I33'  '♦«•    S»njm%ry- a40k    «  H«le  373»  jSu  .»i  E 

(i)  Kelynge  38.  S'*  9  B.  4*  iS.  /ib^  f ,  Qotoat  ^2^  i}»  Qidinaj 
tilt  precedciit  kuer. 
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Se^.  J  T^'.'  ■  Biit  the  neccflity  of  fuch 
(0  Siip.rec.  1C9,  cafe  of  a  peer,  was  taken  away  by  i  h 
S.  P.  c,  129.      by  which  it  is  enad^ed,  **  That  in  eve 

**  king's  fubjedis  (hall  upon  his  prayer 
"  clergy,  &c.  every  lord  having  place 
(hall  by  Wrtue  of  that  aft  of  comr 
qtfeft  or  prayer,  alledging  that  he 
'*  realm,  and  claiming  the  benefit  of 
not  read,  without  any  burnin;^  in  the 
or  corruption  of  blood,  be  adjudged, 
•*  for  the  firft  time  only,  to  all  intents. 
••  pofes,  as  a  clerk  convift,  and  fliail  I 
•*  vi(9:,  which  may  make  purgation, 
**  other  benefit  or  privilege  of  clergy, 
"  from  thenceforth,  at  anr  time  afte 
w  lowed,  &c.'* 

Sfff,  1 15.  The  ncceflity  of  fuch  re: 
as  to  every  common  perfon,  by  5  An 
enacted,  *•  That  if  any  perfun  con 
*•  which  he  ooght  to  have  the  benefit 
*•  fit  of  that  adt,  he  fhall  not  be  requi 
"  punifhcd  as  a  clerk  convidl.'* 


191.233. 

gE  4.  aS. 
ai  E.  3.  3> 

B.  Contcmpri9. 
S    P.  C.  131. 
Hobait  190* 
%  loft.  164. 
See  the  notes 
under  the  next 
letter. 

{e)  9  E.  4. 2$. 
Ab.  F.Coro.  3», 
Bra,    Clcrjiy    7, 
F.  Fines  19.     B. 
Finch  463      % 
F.  Cofoac  29 u 


S^Sf,  116.  As  to  the  fixth  general  [ 
How  far  the  ordinary  was  punifhable 
refufing  a  clerk  agairift  law  :  It  fecms  a 
ly  this  was  fuch  a  contempt  for  whicf 
be  feized :  But  fince  the  rtatuter  of  : 
provides,  *«  Jhat  prelates  Diall  be  adai 
**  fine  for  contempts  to  writs  of  ja 
**  like,'*  it  feems  to  have  been  gener; 
ordinarji  is  liable  only  to  b^  fined,  bu 

7  E.  4,  29*    Ab»  V,  Fines  ^4.    R.  CIe»gy  17.  *    < 
Clergy  i,     1.5  H.  7.  9.     Ab..F,  Jmprif.  3%,     B. 
inft,   164.     Yet  fee  the  contrary  holden  ihe  %ct] 
And  airo  7  H.  4. 4<,     ^b.  Jft,  gki^  aw.  Ordi,  ai 


c*.j* 


QF     Ot^R  G  V. 


that  a  prifciK'  <•**•  "  *  olttk,  w  the  Ottotwjr,  ice.  api»tt  ■  »"*^  ^'i^if 
Ibtdecliwdfeafaofihecottrt.  E2  "*" 


£«7. 117.  As  to  the  rovsittli  gemral  point  of  (hit  dlaplrt* 
vi'i:.  In  wiw  nwniier  1  clerk  waa  la  bedelHwed  10  the  ot<fi- 
mtj,  and  afterirards  demelhcil  by  the  oommon  law.'  It  Teems 
(fj  plain,  TbM  ancicntl]f  wbei;ever  «  clerk  wtadetivefcd  to  the 
titdioarr  ^  ^  temporal  judge,  hii  perfon  ongtyt  to  be  kept  in 
Ibe  ordiili^'i  pi(fon,  till  (f)  he  hud  bcefl  tried  bcTOre  Mm  bf  a 
jofy  of  twelve  clerks.  For  tSe  cfergy  never  pietended  to  an 
ibfotuie  fxcirption  from  all  kind  of  puniSin^cat  for  their  crirnea, 
but  only  to  a  privilege  of  being  tried  .ooly  by  ecctefiaflical 
judgdi  and  tbii  waa  anciently  fo  far  indulged  them,  thM  after 
ikcy  had  once  been  delivered,  to  the  ordinary,  they  could 
not  afterwards  be  remanded  to  any  temporal  court,  before  the 
fiituie  of  8  EJiii.  c.  4.  fet  forth  more  at  li^rge  fe£lioq  121,  S(c. 
eitbw  for  the  tiroe  crime  whcrewiib  thej  had  been  charged 
in  rucb  court,  or  for  tny  other  [d)  committed  before  the  time 
whea  the  benefit  of  clergy  waj  iHuwed  them,  wbetber  fuch 
other  Climes  were  within  ibc  l^enefitof  clergy,  or  not.  And 
if  they  could  acquit  themfetvec  on  their  trial  before  the  ordi- 
nary of  tbe  crimn  for  which  they  had  been  arraigiwd  in  the 
tempoial  courts,  wbich  accjuittal  wai  called  a  purgation,,  (e) 
they  aociedtlj  claimed  a  ti^ht  not  only  to  be  delivered  aut.of 
prilon,  b^t  atfa  to  oe  rcftoied  (/}  to  their  goads,  &c.  But  to 
render  fuch  purgation  the  more  dlSicult,  aita  alio  to  delay  the 
deliveri  of  great  offenders  ai  much  m  poflibVe,  the  judges 
ancicDttv  often  rcfufed  (g)  te  deliver  tbem  to  the  ordinary  tilt 
ihcy.  hact  bean  iriaigcted  of  all  tbe  criniei  whcrtof  they  Hood  ia- 
ii&ed.  But  after  (he  flitute  of  (A)  Jj  Edw.  3.  the  judges 
Miild  not  rehire  the  delivery  of  clerlts  conviit  in  refpefl  of^ty 
wine  whereof  they  bad  not  been  aftually  ariaigncd;  and 
■huefctf*  tbcy  ufad  (s  ansiei  ifa«n  at  qtxw  (of  all  the  crimes 

'"^  r.  v.va.nx,  Dpri  -    -- 


S.VcijT. 
Cf  S«  the  if. 
e(W<A.b(.a. 

2lBB.l6klt«, 

i]S.  ifiheDf. 
iioujfuff<Ma 


nikini  ruth 
p«"ti»r,  ha 
niiht  b«  ltiic4 


V-.  D,«  Wfc 


46i. 
(flS.m.  ,4,. 


I.  P.  C.  1S5. 
tni£(Re|il1ci 
6t.  thrrc  are 


SciJ.  liS,  And  jf  futh  ct'erkf  could  Hot  purg?  therhrdves  (,)  8.rf».  I.  j. 
upon  fuch  a  trial,  I  do  not  (/J  fiud  (hat  they  were  anciently  e.  9.  f.a. 
liiWe  to  try  greater  puniftnn.iit  than  Jegiadation,  arnf  (he  (i)  J:^'',^'  '^*' 
hh  of  iheir  goods,  and  the,  profits  of  their  lands,  unlef.  they'  ,  Coi*rM*'' 
r»d  be^  guilty  of  apofticy,  Ix.  But  afterwards,  (f)  by  a  pfo  6'i'>o"  ""i 
vincid  coniliiuMon^  if  tbqy  vyerc  notoriouflv  fcind^ous,  they  «»*■>''«"*'  '" 
Vaeio  bcltept  in  .a  perpetual  piifon,  on  (lender  diet,  &c. 


'  tci:r. 


^  •rr*>^T»  TiMt  Utnd-H^  <M-*a  iMlf. 
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i:^X:s:  '•   u  *!^  "9- If  Ml*  ofdintryhad  r, 
s.  p.  c.  137,      HV<er«4  to  him  ta  make  hir  pamtiQ 

i?H.7.  W>J^*4»ccW  writ  for  that  parpofe 

Cro,   j»c.  411.      B.CoroQca»t. 

*■••'*.:        -1 j 

W  Sop.  f.  ,17.     ,  Si^.'iic: .  Biit  this  privilege  waj 
(r)  Sum.  140.     and  therefore  after  the  ftatutc  of  W 

^"bm  2V9        'f '^"''^'  ^'^'^  "^  ^'^^"^  fl^all  be  deliver 
W  s.  p.  c.  139.  '?^  courts  of  cctomoh  law  would 
Hobirt  ftS^.       tb  the  ordinary,  without  a  f i)  orevi 

s,  p.  c.  139/    aoioloteljr  forfeited  fifs  goods,  aad  t 
F.  Cofon.  109.    in  their  difcretion  make  a  fpecial  de' 

WQa. 9.  P. c.  "''^f  j" "  y»!«[«  it  appearel  that  a  j 
yli  139.  '•""»  «^'  or  •where  in  an  appeal  qf  1 

.?.^  »Jhtbe    jWgment  t6py  would  not  fuffer  to 
admitted  to  hi*    g3t>on.     And  both  in  fuch  a  cafe   ai 
rirg^oo  after  a  clerk  IS  admitted  to  his  clergy  after  a 

wcrdia.    ^      f.'LP't  ^"^8"^^^  <^r  by  outlawry,  &c, 
7.  Con>iie393.    (/;  though  he  w^re  not  fpccially  del 

csendaj  the  ordinary  fccms  by  the  Ri 
been  liable  to  an,efcape,  if  he  had  ; 
tions,  becaufe  it  could' not  but  cor 
party's  own  confeffion,  which  i$  the 
ther  was  any  purgation  thought  Is 
notice  to  the  f^  king  of  the  time 
be  made.  •  ^^ 


5  Affize5. 
^b.  P.  145. 
Con.  F.  Coreoc 
417. 

(r)  s.  p.  c.  4S. 
138. 

%7  H,  6.  7. 
Ab.  F.  Corooc 
16. 


»3  E.  4.  3. 

agAffiii^;.      f^T^*    F.iKh,464i4<5&.    Coo^Hphart  ,89. 
r.v.  ijs.    FtCorlOs  t^i  \ 


>' 


f'VS^m.aMni 


&^.  121.  As  to  the  eighth  get 
vimi  Wlnrfi)a»ilsidoiiet(»Me  who 
cittgyrac/iiw da^^  and.  tewfiir  4t  ih 

*^c,deii§dh«l(ibejcenViA  o£iiiiirdsr»  ] 
•*,  MHjELndMisfiBiyi60^.fti!b^  iirit 
,*^  iJftfc  i^imib^-  in.cpftn:  ooiartv  before  1 
•l«rdio|ry.»^^  jAiriiit  is&i*  by  Ci) 
c«:jb:  Avcl«rlc«otnd£kdidrii)Miaaug1 

^x..r.  ^*''^^  at '4ifcflcttDto[|iH.thc:;ycar.bd 

f a;  Kciyogc  S5.  hath  fcenf 3f ^adQLdgc^^  ftir-t^e  laid 

Whoface^atqriddednofinubdler  ar  che 
andday,.n0i«ikaqhdcafc&i  diisSte.thj 
ort.baihtdv,  till  mhm  jfimi  $mi  di^  be 
r  I  .  farthcoAitDg:^^  is  ofde^  ttKMArsff'toai 

J 


Cfc.jJ. 
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tbittiHB!  Aititadtaiiiitke' clergy looce  tnd  t^baaigootMiar     ' 
to  ID  iffcal  j  mn  liittr'an  attsinder, '  and' tfaticfine  cAfuWt' be 
thought  to  have  iniended  coimake  ptoTifion  inAtUftfle  far  the 
pani«  being  fonbcoming  to   anfwer  aq  appeal    afier   clcrg/ 
huh  been  allowed  him,  which  malcei  it  inefie^ual.     But  it  is      ' 
ceii^i  ,  .    ^}t  guf  be  <i>innitted 

for  luy  li.j.i.  -U'i.ia  ^  /l;:  jy  lo  L.ii.  ,.  j.  f,,^.  fetfocttisiuq      '■  ,: 
ai  large,  ftrdioa  I2J.  ,,.,.:.  ",-.   ■ 

Sa3.  laa.    It  is  recited  bjr  g  Eliz.  c.  4.  C  3.,'^  That  4i*en         .^.   •   ■  ^ 
pcrfons  hid  oft  times  committed  fundry  d£lcl^b]e-fel«atci,  for        .'.' 
ihe  which  clergy  is  not  allowable,  and  aticiwardi   Jjad.Aol  to        ,'  ' 
places  lemole  where  they  were   not  ktiawn»,  aod  conmntcd 
fame  other  felony  within  (he  benefit  of  cl^^y,  and  bciiigar^        *^  ., 
tvgned  ffs  the  fame  hail  hid  their  dergf  al lowed  .them,  atul 
thertuppn   been    committed    to  the  cuftady  of  the  ordiniry^.         '  ''     ■■      . 
ihe  former  offence  being  theji  not  Icnoiyiit.  w<l  fi»    by  that 
means  Coold  not  after  be  impeached  for  tlie  &jne,,tO  the  great     ■       '     ■■■ 
encouraging  of  offenders,  ufing    fucb  praflices  of  foreknow- 
ledge and  fct  putpofe  for  their  difeharge  of  the. fame.",-      .    .      ]  , 

5'^,  123.  For  reformation  whereof  it  ii  enaiSed,  "That 
*'  every  pcrfon  or  perfons,  who  fliall  her^ftcr  upoQ  ht>  or 
"  their  arraignment  for  any  felony,  be  admitted  to  the  beo^t  '  ' 
"  of  hij  clergy,  and  delivered  to  the  ordinwy  for  the  fame,  aod 
"  fliatl  malcc  his  due  purgation  for  the  fame  offence  or  oiFence* 
"  whereupon  he  was  fo  admitted  to  his  cl«gx>  ""**  fliall,  he.  '■,,,. 
"  fore  [he  fame  admiffion  to  his  clergy,  have  committed  aajri 
"  othetfuch  offence,  whereupon  clergy  is  i|pt  allowable,  aiid  not  '  "    '    = 

"  bcltig  thereof  indiiflcd  and  acquiiteJ,  convifled  or  iiuinted,:      '  ', 

"  or  pardoned,  (hall  and  may  be  indited  or  appealed  for  the  .  >  ^   . 

"  fante,  and  thereupon  put  »  Bnfwer,  and  ordered  and  afed    '  '  -      " 
"  in  alf  things  Recording  to  Che  laws  and  ffatutes  of  this  realm,  . 
**  in  fucb  lilce  manner  and  form,  a)  though  no  fuch  admiffioojof:.     '.'    -  '        ' 
"  clergy  had  been ;  any  law,  cuftom,  or  ufage  to  the  con- 
"  Utiy-Matviihfiudiqg."  ^        ■. 

Sta,.  cz4^  And  for  die  ivoidiiigief  ftinrby ..peijome)  mmA. 
oilier  ab«&a,in  and  ahoutihe  puigauoa  dif  derk^  catinQ,4»Lj 
liwred  loihr  ordinaries,  iciidnaaed  by  .18;  Elii-'c  7.  M  Tliip 
"ever^  pecfon  who  Aal^'beiadmitted  to  hift'dargiy.lhail  not 
I'  thereupon  be  ddtvefcd  to  the^ordinaqit; buti after  £ioh-cltrgy' 

'^  tute;  -fti.that  hchilf  proWdtd^  fhaUibcthwitfcbe  ertli^fged  and'iwlhftV^''  - 
"  ddiwcndroat  of  pfif«n<<by  Ehejuftiie^  befoKLiwhorfi  fuchjfn-»'- 
**  ck^y^fliadlihtgratiMlifitbdccaufcriotiViclhAut^^.": 

S*a.  :i»5u    aMit  ia.piro»idtd,"par;  ^".That  thejuiiiBs.;   ■"  ■  ■■'     '   "■ 
"  befarto  wfaom'  any  fucbaUautanee  ol.ckrgyiilb;^  H  tud,  Jlulk 
'*  'an4  oMy  fi}[i  the  fttnliei.'<brR£ltofa  of  JKohriperlonata  Mbtfm>, 
"  t^  '^'"  ^B  >tIo^«l<  ^mo  tod  k>eep  thdm  in  pnibn  for . 
-'  **■  Wnvenieiu  (iXtJBw^aa.th*  ffcocjuftitMB  inUwirdifcie..  j^),  BuIK.  .jj. 
"  tionj 
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^*:^  Sopn,  f, 

■17. 


^  tioni  flialf  thmk  convenient,  fo 
•*  one  ]^ear*s  imprifoiwncntj"'  .  /  l  :• 
'*  */!?.  i^&T  And  it  is  faith«r  pm 
•^  perfonsadmktcd  ta  their  dcTgy,  i 
•*  admiffion,  be  put  to  anfwertD  i\\  i 
**♦  (haii  be  indiaed.  «  appealed,  an 
>♦  iacquittwi,iconvit9cd,  attainted  or  \ 
*♦  manner  and  form  be  arraigned, 
♦*  fuch  execudoft  for  the  fame,  as  tY 
^  clefkB  coHviaH  thfey  bad  been  dd 
**  therfe  had  made  their  {mrgations  j 
•*  tained  to  ihc  contrary  notwhhftan 

>  Upon  thefe  ftatutes  the  following 

**  S£<^'.  \ij.  Tir4,  IrrafmUch  as' it 
from  the  preamble,  but  atfo  from 
above  recited  cl^ufe  of  «  Elifc.  c,  4. 
in  view  but  onl/  to  prevent  the  ii 
iliould  be  difcharged  of  crimes  not  ^ 
by  being  admitted  to  their  clergy  T0I 
of  it,  is  they  were  (^7)  before  this  ft 
alcove-recited  provi/o  of  iS  Elii.  c.  ^ 
1^^  worded  than  8  EHz.  e.  4.  hai'h^ 
thrrefoie  may  reafonably  receive  the 
to  h-ave  been  agreed,  (b)  ever  Tince  I 
virion  for  a  felony  wirfiiii  the  bene 

;a:1:^L'-„4.  Z'"^^  clergy  thereon.  Is  as  much  1 

popham.  107.      reionies  ^ithm  th6  benefit  of  clergy 

a^  It  Was  befoid  thefe  ftdtute^.  ' 

.^  -    ScSf:  22S.  ■  Secondly,  InafVrtuch 

•  t.  7/  is  ex|5reft,  •^  That  tvery  per 
■**  ffiall'  nor  be  ddlvereif  to  the  ord 
•*  allowed,  and  burning  in  the  ha 
^^^  l^rged'  aMd  ddivered  out  of  prifon 
***  Aelefi,  'that  for  /utther  torreaioi 
•*'&e.  and  itlfo  with  k  farther  prov'^f 
*^' farmer'  relotiesj'ln- the  fame  hiai 

lA  IT  I  ***  purgatbrt.-    If  fcem^  tb   be  th 

v;  J.  ^^    >  ertherte^bken^fohave  a  kind   of 

^^.•-    '  /j  be  iw  the' fame  caftan  if  he  had  tnad 
.^  ..     ti       >    nion  law, 

^   ^  ^      Ar>d  b6th  thefe  conlhu  a  ions  fr^^rr 
^  . .  ■  ;  ■  :.  ..  -ffrft  U  ^ay  5e  faF^.tbit  the  ftatur" 
,  ,..    lliall  be  iorthwuh.  enlatged  and  del 
certairi  provi/oe^^  feems  plainly   to  i 

to.  no  other  puiiiflimcnt,    ^jxd   cor 


(*)  Sum  aij. 
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o-r,:(M?KiaiGYo 


Uwity  Aa<{>Mr4«'  tim  ftcWduDMr  be  fiU^  Thitthi  ifbtute 
ttcaiB  oeif  Ut  intnd  to  tike  awaytkc-yntAkpof-nurlwDf 'pui^ 
gvfiwM^Mu^  ted  brtOF'f*,  lnMlt:tabbtcc}>^blu  noiitketicfiriic 
jK«r^iW'*fiilwuhil>jcA;fij>.itfclMt  riiilMMa«iJut.it  aMn-iii*- 
TCrfaI>^k]Ml«ni«'th*  faA»aib'mt«g«<ta  tU  fajr;  >.i4nea.a«i  esv 
|w4M««V  •0Cfi4M  mtt)<n>  jttOinvqDiQfKftt'iiHioti  WcHc  OmHi 

iM:t*^r^l'P*'>*r'(forb-**>*i»aowt  af  Ue  oomnon  \aw. 
fiitt.  C«><tfr JulwVd  Gbk«Hia  'cf  ^opiston^  TDm  it  AtH-crinrt  by 
W^,  fifeptirpiiflii  4P  kv^Mabfof  fttdi'#cfr(<inir  qh^  ,i**s  it\f^  tft 
ainilMil^M  RuliQ'tlietr  purgMidn  IkAdk  ihcflMotOj  amiiit  rt«- 
*pea  of  otfcwi  }>y  wfifKoi'pttticn.  >Mi  («)  Hohart  ,«rgiw#, 
Tbit  becaafe  many^  offeodcn  before  the  flatute  might  have 
tkett^lljlr  mhtii  yttcquUiatm  b«  (Hfehngnt  by?n«kiiig  their 
purgation;  »nt)  the  ftature  intends  that  all  in  general  who  nc 
admitting  to  their  clergy,  (hall  lie  difcharB«J,  &c.  And  alfo  be- 
Mbfe  all  purgations  difcrediicd  a  trial  at  faw,  therefore  it  ii  not 
teafonable  to  internf  (hat  the  ftatuie  mewrt  that  fuch  a  difchargo 
ftooJd  enure  by  way  of  a  purgador,  but  only  by  way  of  a  fla- 
tuie-pifdoH.  But  to  this  h  ftoniBartafbnableanfwar,  l>iat 
It  doth  tijr  no  me^ns  follow,  th:it  becaufe  the  ftatutc  intended 
that  Tuch  difcharge  fhould  extend  to  perfoni  who  could  ntrt 
haveihlNenefit  of  a  purgarion,  therefore  it  did  OOt  intend  that 
i(  ftionM'^ave  the  dfTeH.  of  a  purj>.iiion  ;  initber  doth  it  fecm  (• 
followj  Tliat  becaule  a  rTgaiion  difcredited  the  aflt  of  a  jury, 
fteref^fiich  a  dircliargc,  if  it  hiuc  to  fon»e  purfioTes  the  fame 
tffeaai  a  purgation,  miift  difcrpjjt  theB  likcwilt. 

^'^il'?'-  1"**if*^'>''  Tafcin?  ihc  Ratute  to  enure  either  by 
•"y.y  *P*tDtc-pardDn,  or  purgation,  It  fccnn  (bat  it  reftores 
tO'fte^  to  his  credit,  and  confequemly  enables  ((/)  him  to 
Maapp^  witncfas  which  it  haih  been  queflion«d  whetSer  a 
MohliytKekihscanifo.  as  ftnll  be  ftt  foithmprc  at  large  in 
"**  chafer  of  pardon.  Alfo  i(  fceins  agceed,  Thaiit  giveffbini 
'  "parity  (0  purchafe  (t)  good',  and  to  retain  the  f/)  profits  of 
"'"  Und,  but  gives  him  no  right  to  be  rcftoted  (o  thofc  wiiiofc 
o=h»i  „-Jj)e  lime  of  ibe  conviaino,  which,  beitig  »i*fled  inthe 
lljehy  the  forfeiture  upon  the  coovtaion,  (f)  ftall  not  bede, 
"N  eftlier  by  ■  C*)  P^'^lon  or  ((^purgation.  Fbi;  it  isccrtaMi 
■""  ^  pardon  never  avoids  (^■)any  i.tccedent  I'eial  •^.aj  flialj  bc 
«e  fT(j|y£(,ewn  in  thcchapter  of  pardon.  Ncitbef  wouWthe 
^'™»»«iiljw  endure  that  purgaiiort,  wljicb  was  i»  trod  weed,  bj- 
■  „"^*»lnnce,  or  rather  loleraicd  th«H  allowed*  ftiould  fo  far 
""'o«l  it,  proceedings.  ,r?.%,  " 

!.^.»*>-    Bi«  it  1>  boM"  *"  ^^-  i-  «■  .  *''-V^ana«e  ai.nd  B,   (.rrtiti  j.. 

F  r5"S-»'-5-  B.C*™n«'"-  (i)iS.-J.g««.  'i'U.I«l<;to.  (iJVrte 
tlJ^^^Se;    E.«hA*»-    C«,  F.^;„„.^,^      A.R4ir,uV       f.N.B.H. 

Uiaa»M.  361.    iU»iail.Mo.  ■:;;];).■■,.. 
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{s)  Hobatt  292, 
%  R.  Abr.  305. 


(0  C.6.  f.  35, 

36.  in  the  folio 

cditirn. 

{J}  C.  Jac,  430, 

(c)  Hobart  i8t. 
a  Hilc  ^89. 
3  R.  Abr.  305. 
iVilo  a  prohibi- 
tion W3$  granted 
in  the  like  cafe 
27  &  iS  Eliz. 

Rotulo£574« 
ctred,  Hobait 

294. 

(/)  I  LevioziSo. 
(^)  Hubart  2Q4* 
U)  5  Coke  xio. 


(0  Hobart  67. 

Si.  294- 

5  State  Tr.  168. 

J  Dan?,  163. 

pi.  6.  and  the 

chapter  of  pir- 
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An  additional 
punifliment  to 
boroing  in  the 
band,  inAi^ed* 


OF     CLEB 

Sc^,  130.     Fourthly,  Whether 
don  or  purgation,  it  {a)  feems  to  tali 
the  power  of  depriving  the  party  for 
had  his  clergy.     For  if  it  enure  ai 
be   doubted  but  that  it  frees  the 
puniftiment,  and  confequently  from 
enure  as  a  purgation,  which  is  ac 
good  bar  to  a  deprivation  before  the 
have  the  fame  cffeS  as  a  purgation  I 
as  in  other  refpcds.     Yet  (0  Watf 
holds  an  opinion  on  the  authority  ol 
that  a  clergyman  may  be  deprived  fi 
had   his  clergy,   not  obferving,  as 
in  this  book  was  only,  on  the  fudd 
hibition  in  the  king's  bench ;  and  1 
hibition  was  afterwards  aftually  bn 
{e)    common  pleas,   and  judgmen 
for  the  plaintiff  upon  open  argumei 
Si^.  131.     Fifthly,  It  feems  a 
exempt  fiom  burning  in  the  hand, 
peerage  or  (g)  orders,  or  a  (/>)  (| 
the  benefit  of  his  clergy,  he  (hall 
the  (latute  without  being  burnt  in 
upon  fuch  burning  J  for  the*  words 
•*  after  fuch  clergy  allowed,  and  1 
•»  enlarged,  &c."  Ihall  have  this 
enlarged,  &c.  upon  burning  wher 
5^^132.     It  isholden.  That 
clergy,  it  is  (1)  aftionable  to  ca 
ofience  being  pardoned  by  the  fta 
€onfcquenccs  of  it  arc  difcharged. 
Se^.  I33«     How  far  a  perfoi 
the  clergy,  and  praying  or  being 
tually  admitted   to  it,  (hall   be 
confidered,  chapter  thirty*  feven. 
Si£f.  134.     It  is  enadted  by  5 
•*  where  any  perfon  or  perfons  j 
**  or  larceny,  who  fhall  be  liabU 
•«  be  burnt  in  the  hand  as  form 
«*  been,  and  the  judge  or  juftice 
<*  offenders  Ciall  be  tried  and  cot 
•'  difcretion  award  and  give  ju^ 
♦*  offenders  fliall  be  comniitteU 
**  publick  work-houfc  within  t 
*«  conviftion  (hall  be,  there  to 
'*  prifc  for  fuch  time  as  fuch  ju 
•*  and  award,  not  lefs  than  fix 
**  years  from  the  time  of  fuch 
•*  is  to  be  made  of  record,   &c 


Gb.3p 
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S«3 


ronins  ana  not  nrcccotng  lour  yeari. 

Sia.  135.  But  it  M  recited  by  19  Geo.  3.  c.  7+.  f.  3.  BtrabikdM 
Ittt  the  punifiwnrnt  of  turning  in  the  hind,  when  my  •""'•wiibri, 
n  ft  coDviaed  of  felonj- within  the  bcDcfit  of  dergy,  is  S^t^.?^' 


*•  Aulf  be  committed  to  fome  houfeof  cone  ft  ion  rtf  publicfc 

"  woflhoufc  within  the  county  or  place  where  he  flialJ  be 

•*  rcuken  ind  kept  to  hatd  labour,  itc  not  Idfs  ihin  twelve 

■*  months  and  not  nrceedlne  four  years." 
fSia.  •"      »■•  "*  : ■—•  ^ '^ 

"TTw  ti 

pnfon  ft  c  _. 

often  dtficgarded  and  inefie<^al  and  fomelimw  may  fin  ■  laftl 

ing  mirlc  of  difgrace  and   in&ny  <m  oflknders,   who   might  .""r"  '""'^^ 

otherwife  become  good  fubjefti  and  profitable  Aeitiberi  of  the  "^"^ 

commoBweahh ;"  and  ihcrefbrc  it  is  cnaded,   •'  That  when 

"  toy  peribn  ftall  be  lawfully  conriaed  at  any   fcflion  of 

"  tjtr  md  ttrminn-y  or  gaol  ddtrery,  or  at  any  general  or 

"  qaanw  fcffiOns,  of  any  felony  within  the  bftiefit  of  clergy, 

"  fcr  wbich  he  or  Qie  is  liable  to  be  burnt  in  the  hand,  ths 

••  court  before  which  any  perfon  fhatl  be  fo  conviaed,  or  any 

"  owit  holden  at  (he  faihe  place  with  ihe  like  Xuthority,  if 

"  fuch  coort  flull  think  fit,  jnfteid  of  fueh  burning,  may  im- 

•*  ptrfie  upoti  foch  offender  fuch  a  mndertte  pecuniary  fine  as  to 

•*  the  court  in  its  difeietlon  fball  feem  meet.    Or  otherwife 

"  it  (hall  be  lawfnl  Inftead  of  fueh  burning  in  any  of  the 

**  afes   afereTaid,    except  in  the  cafe   of  manflaughter,    ta 

•'  order   and  adjudge  ibK   fuch  offender  Ihall    be  once  or 

•*  oftener,  bat  not  more  th'an  three  times,  cither  publickly  or 

*'  (Wiftttdy  whij^ ;  fuch  priTate  whipping  to  be  inflifled  in 

"  the  pretence  of  no  lefs  than  two  perfons  bcfides  the  o!"- 

"  fenier  and  the  oflker  who  inflias  the  feme.     And  in  cafe 

**  of  female  otfenden,  in  the  prefence  of  females  only.     And 

"  fKh  fine  or  whipping  fo  impofed  or  infliaed,    indead  of 

**  AKb  burning  in  the  hand,  fhall  have  the  like  eflcdts  and 


com^ueocei  to  tbe  party,  with  refpea  to  any  difcharge 
^"  froni  the  fame,  or  other  feloniei,  or  any  reftiiuiion  to  his 
'  ^  •>"  eflales,  capacities,  and  credits,  aa  if  he  or  (he  bad  been 

wned  or  marlted  as  aforefaid." 
•I  *t*'^'^  ■  ^*  ''  "  P™*''''^'  P"".  4-  •*  That  nothing  In  ThiKhtBttajt 
i  1'  •  '  ^^^^%'^  th*  f'id  Courts   from  detaining  and  oot t»k« iinj 

i'  ^f!!!^  -'"  prifon  for  any  time  not  exceeding  one  year,  or  of  J,^  '"''dtVi 
(I  w™*"'^  ***  **•"  houfe  of  correaion   for  any  time  not  J^i  i^Jfli^rt  '^ 

4ew  thu  fix  Rionihs  or  exceeding  two  yeani  any  offender  tijiAaac,cfc 

■•_  aforefaid  (  but  that  fuch  offender  may,  if  fuch  coun  (halt 
^jjjjffiti  after  liich  burning  or  roarking,  or  mftw  fuch 
„  •**^wg  or  fine  impofed  by  this  aft  in  lieu  thereof,  be  fo 

Mtamed  or  connitted  and  with  foch  accurautated  puoifb- 

"""t  In  cafe  oj  efape  as  before-mentioned." 
Ts\™"^37-    AfwJ  it  feems  agteed  (*)  th«t  jndgmeni  of  f,)ii„,.B«. 
1  aANapoATATiotf  M  only  put  in  the  place  of  judemcnc  for  Miv^  jP*«« 
bBtnli»|Jn,h,  hand,  and  not  in  the  place  of  the  aaualbutn-  *^'''*'*""' 
wg  itttf._i  Iball   therefim  prMced  to  coafidw  the  nature  **** 
••""OwwofpwiillUMot.  u«  . 

*^''**«'  tl  CHAPTER 


OF  TRANSPORT 


fCHAPTER  THE   T\ 
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EXILE  orTkAHspoRT  x 
ment  unknown  lo  the  con 
where  it  ig  now  infliaed  it  is  eiihei 
himfelf,  in  ordtr  to  efcape  cap'i 
pofed  by  the  exprefi  direaion  t 
ment.     For  no  power  on  cAxxh 
liamcnt,  can  fend  a  fubjetl  of  E 
■  of  the  land  againft  hit  will  (a). 
our  laws  was  in  tbe  rcign  o(  que 
to  have  taken  place,  more  nca 
time  of  the  refloration  {c).     U 
,.    upon  Crown  Law  {d)y  that 
praflired  in  this  kingdom    <■* 
"  minal,  and  always  injuriou 
"  dom  ii  deprived  of  a.  lubjca 
*'  menti  of  hig  future  exiUcn 
•*  anew  country;  diftani   ir. 
"  tiviliztd,  and   in  gcnetal  a 
**  oftcnded  j"   and   fiom  hei 
operated  as  a  temptation  to 
ment  for  the  multiplication  o 
means  proved  that  the fe   ev; 
ihcpraaice;  and  whatever 
illy  derive  from  the  circurr 
ciety  at  large  is   certainly 
of  a  dangerous,    and  perha^ 
eftabliQiment  of    EngliOi    . 
came  in  this  country,  as  ir 
the  moft  common  icntciict 

^^-  138.  According 
•'  That  where  any  perfoi 
"  larceny,  or  any  feloni 
"  goods  and  chattels,    c 
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•'  toy  other,  or  in  any  other  manner,  and  who  by  the  law  (ball  be 
"  entitled  to  the  benefit  of  clergy,  and  liableonly  to  thepenaf- 
"  ties  of  burnbg  iothe  hand,  or  whipping  (except  perfonicon- 
'*  vifled  of  buying  or  receiving  ftolen  goods,  knowing  them  to 
"  have  been  ftolcn),  itfliall  and  may  be  Uwfjlforthe  court  be- 
"  fore  whom  they  were  convifled,  or  any  court  held  at  the  Tame 
"  place  with  the  like  authority,  if  they  think  fit,  inftead  of 
«  orderinE  any  fuch  offenders  to  be  burned  in  ihe  hand,  or 
"  whipped,  to  order  and  dircS  that  they  fliall  be  fent  to 
"  America  for  the  fpacc  of  fcven  yeara." 

Sta.  139.    And  it  is  further  cnafled,  "  That  where  any  per-  r„ftU>«J„^. 
*'  fon  {hall  be  conviiSed  of  anjr  offence  for  which  death  by  Taw  •'<"'«'  'nm 
•"  ought  to  be  infliacd,  or  where  any  offenders  fljall  be  con-  ^'^' 
"  vised  of  crimes  excluded  from  the  benefit  of  clergy,  and  the 
"  king  fliall  extend  mercy  to  fuch  offender  upon  the  conditioo 
"  of  tianfportation  to.any  p»rt  of  America,  aod  fucb  intention. 
"  of  mercy  be  fignified  by  one  of  his  majcfly'i  principal  fccre- 
"  taries  of  ftate,  it  fliall  a«d  may  be  lawful  to  and  for  any 
"  court  having  proper  authority  to  allow  fuch  "offenders  the 
*'  benefit  of  a  pardon  under  the  great  feal." 

S,a.  140.  And  it  is  further  enaaed,  "  That  it  (hall  and  may  K«ti™  <rf 
**  be  lawful  for  the  court  as  afoiefaid,  to  order  and  direct  any  "«>*°  l»^*> 
"  perfon  convicled  of  buying  or  receiving  ftolcn  goods,  know. 
"  ingthcm  to  be  flolcn,  to  be  tranfpoilcd  as  aforcfaid  for  the 
*'  (erai  of  fouruen  yean,  in  cafe  fuch  condition  of  tranfporc* 
"  atioa  he  general,  or  elfe  for  fuch  other  term  as  fliall  be 
"  made  part  of  fuch  condition,  if  any  time  be  fpecilied  by  hit 
"  majefly  as  afarefaid." 

St3.  141.   Provided  neverthelefs,  "That  his  majefty  may  at  T'*^'"<""F 
''  any  time  pardon  and  difpenfe  with  any  fucb  iranfportalion,  fcju™"'''"''* 
"  and  allow  of  the  return  of  any  fuch  offender  or  offenders 
"  from  America." 

^'£-  '+*•  ^"^  '• '»  further  c(iai9cd,  *'  That  where  any  fuch  T.hi«iherf. 
"  offenders  flial]  be  tranfported,  and  (hall  have  fervtd  their  **(t«ltaiaa, 
"  refpei^ive  tvms  according  to  the  order  of  any  fuch  court  ai 
"  aforcfaid,  fuch  fervices  (hall  have  the  effeift  of  a  pardon  to 
"  all  intents  and  purpofes  as  for  that  crime  or  crimes  for 
"  which  (hey  were  fo  tranfported,  and  fliall  have  fo  ferved  » 
"  aforefaid." 

„  ~'^'  '^3"    And  it  is  further  enafied  by  6  Geo.  i.  c.  13.  Th*  pomriina 
"  That  all  ibe  powers  and  authorities  given  by  the  above  adt  '»*^°'>''i"<" 
"  10  any  court  before  whom  any  felons  or  offenders  tried  for  """^ 
"  and  conv'ifled  of  any  offences  for  which  they  may  be  tranf- 
ported it  /fmtrica,  (ball  and  may  be  obferved  and  executed  bv 
1'^  jny  other  fubfequeot  court  with  the  like  authority  held  for  the 
u    *"%"""?»  tiding,  divifuHi,  or  liberty,  where  fucb  felons 
„  ?'"*"'•<'«"  were  irifd  and  conviaed,  notwithftanding  fuch 
UDlcqueRt  court  fliall  happen  to  be  bald  at,  or  in  any  other 
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**  term  or  place  than  that  wheieir 
««  were,  or  (hall  be.'* 

t$^^«i44.  But  the  judges  of  afli^ 

fiances  of  the  cafe,  frequently  lep 

tbem^  for  the  purpofe  of  applying 

.  on  condition  that  fuch  convids  (ho 

rica;  in  which  cafe  fuch  convi&s 

until  the  coining  of  the  judges  a 

remedy  this  inconvenience  it  is 

•*  That  where  any  offender  Ihall 

**  excluded  from  the  benefit  of 

**  whom  fuch  offender  (hall  be  i 

^  grant  a  reprieve  for  flaying  tl 

**  and  recommend  him  to  the  t 

*'  If  his  majefty  (hall  be  pleafec 

**  offender  on  condition  of  tran( 

**  rica,  and  fuch  intention  of  mc 

**  more  principal  fecretary  of  ft; 

^  ing ;  it  fhall  and  may  be  law 

**  and  terminer,  or  g^l-deliv 

**  mediate  tranfportation  of  e^ 

^  manner  as  if  fuch  intentior 

'^  bim  by  a  principal  fecretary 

^*  of  the  affizes  at  which  fuch 

**  fuch  order  (hall  be  confid 

**  alHzes  or  place,  and  (hall  I 

«  purpofe,  and  ihakU  have  a 

*'  refpe<51^,  as  any  order  for  i) 

**  made  by  any  juftice  of  oyc 

••  as  aforefaid*" 

t  ^'^*  145*  But  the  En^ 
parated  from  their  conne£ti< 
portatjon  of  felons  to  that  c 
it  is  therefore  enaCted  hy  i< 
Geo.  3*  fefll  2*  c«  56.  fe< 
^*  That  when  any  perfon  a 
*<  gaoi-delivery,  or  at  ai\y 
**  the  peace  in  England  or 
*'  of  any  grand  or  petty  lai 
<<  he  or  (he  Ihalt  be  liab 
••  rw,  the  court  may  c 
**  (halt  be  tranfported  to 
**  fame  be  (ituatcd  in  yfr 
**  like  manner  and  for  a; 
**  and  the  fame  term  as  i 
**  to  be  tranfported  to  / 
f  Si£f.  146.  *  And  it  is  1 
**  any  perfon  to  convi£  1 

^  ordered  10  be  tranfpo    1 

6 


.4 


Ch.3J.  op    TRANSPORTATION. 

**  j<ft7  fittll  uttend  the  roy»I  mercy  to  any  offenJer  conviflcd 
^^  Of  ■touted  of  any  felony,  by  which  be  or  the  is  excluded 
^^  from  the  benefit  of  clergy,  or  of  fucli  Situiei  as  are  equi- 
^  went  ibereunto*  upon  the  condition  of  iTanrportation  to 
ii  f"^ '""'  ^yofxl  tbo  ^'^  *'  aforefjid  {    then,  and  in  any 
^  /IIC&  caJett  all  lawi  now  io  force  with  regard  to  the  tranl-  ft)  Thb  bn 
Porutioa  of  crimuialt  to  ^wurita^  and  particularly  the  4  •liiManta 
''  Genu  I.  c.  II.  ibe  6  Geo.  i.  c.  aj.  the  16  Geo.  l.  c.  ^.^^r± 
,^  'J*  (')  end  the  8  Geo.  3.  c.  i$.  flull  be  in  force>  teke 
place,  and  enure,  as  if  tbe  faine  had  been  fpecUlly  recited 
•*  in  thit  M&." 

fSta.  14,7.  By  the  abo?e  llatttte  the  king  wia  empowered  to 
fpoiflt  three  fupervirori  for  tbe  purpofe  of  purchafing  ground, 
*nd  toerefi  ibereon  two  fubfianiial  bouTei  to  be  called  Psni- 
tehtiarv  HotisEi  for  confining  and  employing  convifia  t 
bnt  u  this  port  of  tbe  a&  bai  never  been  curled  into  execu- 
tion, it  leiema   ufeleCi  to  recite  it. 

fStO.   14S.     But  it  ii  further  enaded  by  the  bid  flatute,  .„___„.„ 
par.ty.   *■  rrbtCwbcieanyiiia/r^M^tatany  feffionof«T<r  and  iwnoftaarf!^ 
■*  ttrnntr  or  g%ol*delivciy  in  England,  or  ueat  feffion  inWalea,  '^'^ 
*■  flialt  be  lawfully  convidcd  of  gtaod  larceny,  or  any  other 
*>  Clime,  except  petty  larceny,  for  which  he  (bill  be  liable  by 
**  law  to  be  tranrported  to  any  pirta  be?ond  the  feaa,  the  court 
*■  before  whom  any  fuch  perfon  {hall  be  fo  convi^cd,  or  any 
*t  othercoun  holden'at  the  fame  place  with  the  like  authority, 
"  fMjr  la  tbt  flaet  tf  futhfmifiimtia  bj  tru^»rtaHtn  order  and 
«  adjudge  that  iiica    perfon,  appearing  to  be  of  competent 
"  ■S'(v*  *i>^  ^W  from  any  bodily  infirmity,  {halt  be  punifhcd  («)  ThfnAn 
"  byMtogkept  on  board  fbipa  or  veflela  properly  accoromo-  sacMriOiiia, 
*'  dated  for  the  fecurity,  employroent,  and  health  of  the  per-  ^^^S;  ^ 
"  fool  tobeconfined  therein  t  ud  by  being  employed  in  hard  wvmsaii^ 
"  labour,  in  the  raifing  fand,  foil  and  gravel  from,  and  cleant  ^  J^  ncvM 
"  iog  the  titer  Thamtt,  or  any  other  livcr  navigable  for  {hipa  of  JL*^*,'?^ 
"  bijrcbcn,orany  port,  harbour,  or  haven  in  England,  fuch  river, 
"  port,  harbour,  or  haven,beingprcvioully  approved  and  af^nt- 
"  ni  for  that  purpofe  by  an  order  of  privy  council,  or  in  any 
**  cxber  icrvice  for  tbe  benefit  of  tbe  navigaiioo  of  the  faid 
I*  rsmt,  port!,  harbourt,  or  haveni,  or  in  any  other  publick  ■ 

tcrks  upon  the  bank*  or  the  fborea  of  the  fame,  under  the 
*'nu»^ement  sod  dircAwn  of  fuch  fuperintendant  ai  {ball 
^  k  aMointed  for  tbeThamea  by  the  juAicei  of  l^diUftx^ 
•«  ^  ■ '^  *'*'*^  riven,  &C.  by  the  jufticca  of  the  county  where 
^  t«j|  are.fituattd*  or  of  fiicb  counties  adjoining  th^  fame  as 
«  "'<fPyi^fluUdv^*>Ainr(iu>[tGriclIioafQr  fuch  term, 
•I  ?"'•*•  than  one  year,  nor  exceeding  five  years  j — ,Qr  in  cab 
«,  ^vpS^cr  fbaU  be- lia^)«.to  be  tuorporwri  fde  fouttm 
„  '"^■'>ot*xceedm|fi»e(i  yepcs,.a»/ttiAfipuTtof  oyetanj 
«  ^"^^  >iadypoC4cHwrr."^l  thi**  W  to  «a«  and,  .. 
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Hard  laBoar  on 
board  the  hulk!« 


■  <c 
<c 
cc 

C( 

<( 
Cc 

cc 
<c 
<c 
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+  5/J7.  149.  And  it  is  further  enafl 

any  perfon  (hall,  at  any  feflion  0^ 

delivery,  or  great  feffion  with  £n| 

convi<S!ed  of  any  robbery  or  othtt 

fhall,  by  law,  either  under  this 

flatute  now  in  force,  or  hereafter  1 

death  without  benefit  of  clergy 

tend   the  royal  mercy  to  any  I 

of  being  kept  to  hard  labour,  1 

any  Penitentiary  House  t 

a6^,  or,  fuch  offenders  being 

being  kept  to  hard  labour  duri 

•*  cuflody  of  fuch  fupcrintendani 

**  the  faid  navigation;  and  fuel 

•*  notified  in  writing  by  one  < 

**  ftate,  to  the  court  in  which  fi 

•*  or  to  any  other  court  of  the  { 

rity  ;  or  if  no  fuch  court  (hall 

oyer  and  terminer,  or  gaol 

fions,  by  or  before  whom  fui 

••  vidled  or  condcnfined,  fuch 

•*  immediately  on  receiving  f 

•*  fuch  offender  the  benefit  of 

manner  as  if  there  was  a  c 

feal ;  and  may  and  {hall  or 

be  kept  to  hard  labour  in 

faid,   or  in   the  cuftody 

aforefaid,  for  the  tinie  fpe 

•*  fecretary  of  ftate.*' 

Howcon*i^«  +5*/<f7.  150.     And  it  is  fu 

»»3r  be  removed,  c.  56.  f.  6.  extended  to   S 

••  That  it  (hall  be  lawful 
•*  by  an  order  in  writing  t 
•*  fecretaries  of  ftatc  5  or  f 
•*  of  peace  for  any  county 
^'  fituated,  as  (hall  be  aut\ 
«<  manual,   to  dire6\  the  r 


cc 


c« 

fC 

cc 
cc 


C( 


C( 

cc 
cc 


fhall  be  under  fentenc 
majefty's  pleafure,  or 
tion,  and  ^^ho  havinj 
(hail  be  fit  to  be  renno 
«*  fender  (hail  be  confi 
•*  England  or  U^alei  eit 
"  vclTel  in  the  river  7^ 
•*  or  within  the  limits  i\ 
•'  majefty  or  any  three  1 
•'  faid,  (hall  from  time  I 
•*  of  any  overfeer  to  be 

f*  or  more  of  fuch  juf    1 
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*<  ofiender  who  Ihall  be  to  removed  (ball  continue  in  the  faid 
*'  place  of  confiaement,  or  be  removed  to,  and  confined  in  anjr 
**  odwr  fud)  place  as  arorefaid,  as  his  majefty  or  any  (bree  or 
*'  more  of  fuch  ju&iccs  Iball  appoint,  until  fuch  offender  fball 
"  be  crmrported  according  CO  lawi  ot  by  the  expiration  of  tbe 
"  tcfoi  of  fucli  traofportation,  or  otberwirc  Ihall  be  enticlod 
*'  to  hit  Jibcrty.  or  until  his  majelly  or  any  three  or  more  fuch 
"  /uflices  Co  auiborifcd  as  afbrcfaid,  ihall  direS  the  return  of 
"  lucli  oAender  to  the  gaol  from  which  he  Ihall  have  been  fo 
**  reiBoired." 

iS*a,  1  jx.  And  the  clerk  of  affize  is  direSed  by  the  faid  Attnlfit.tett 
*&  ig  Geo.  3.  c.  74..  f.  29.  and  24  Geo.  3,  c.  53.  f,  6,  7,  8,  **  ''""" 
£k.  "  To  give  to  the  flierif  or  gaoler  a  certiHcdte  in  writing 
under  bis  hand,  containing  an  account  of  the  Chriniin  name, 
furaame,  and  age  of  fuch' offender,  of  his  or  her  offeace,  of 
the  court  before  which  he  or  fhe  wai  conviflcd,  and  of  the 
term  for  which  be  or  flic  Ihall  be  fo  ordered  to  hard  labour, 
and  the  faid  Oicriff  or  gaoler  fliall  with  all  convenient  fpeed, 
after  the  madciog  of  fuch  order,  and  the  recovering  fuch  certi- 
ficate, convey  fuch  ofFender  10  the  place  to  which  fuch  order 
Ihall  dire^  and  deliver  him  with  the  certificate  to  the  governor 
ot  fupertntendant  ai  aforefaid,  who  fhall  give  a  receipt  in  wtit- 
iDS  under  bis  band  to  the  flierifF  or  gaoler  delivering  fuch 
(Weiidcr,  which  fhall  be  his  dilcharge;  and  fuch  governor  or 
[upetintendant  fhall  tnnfmit  the  certificate  to  the  clerk  of 
the  peace,  to  be  inrolled  among  the  records  of  the  fcdion." 

t  St£I.  152.    But  difficulties  Hill  occurred,  notwithftanding  the  ortr.nf(>mt«. 
fotegoing  flalutc,  of  fixing  proper  places  for  the  iranfpoitation  lionto  <gih 
ofconvifts,  infomuch  that  "there  was  fuch  a  want  ofconvcni-  f^™fl,'Jii''^|,f^ 
"  cniand  fufitcient  room  in  many  of  the  gaols  within  England  '    '  "'  ' 

"  and  Walea,  that  very  dangerous  coofequences  were  to  be 
'■  apptchcoded,   unlefs  fomc  immediate  proviQon  was  made  for 
"  reoraving   fuch    ofFendert  to   fome  other  place  of  confine- 
"  o)ent(a)."     To   lemedy  this  inconvenience  it  was  thnught  {*)  The  pmn,. 
Upedient  to  empower  his  majefly,  with  the  advice  of  hii  privy  w*  to  (4  Ct^ 
council,  to  appoint  certain  places,  as  well  out  of  his  Majefty's  ^"J™"  '•'*'*• 
dominiont,  as   within  the  fame  to  which    felom   and  other 
oScnders  might  be   tranfported  :  It  is  therefore  enafled  by  2+ 
Geo.  3.fef.  2.  c.  56.  (i),  which  repeals  34  Geo.  3.  fef.  i.  c.  12.  Jfi'JJ^f'*]^' 
"  That  when  »n)r  pcrfon  or  perfons  at  any  fcflions  of  oyer  and.  ,ft  ,„  „i,"^h 
"  terminer,  or  gaol -deli  very,  or  at  any  quarter  or  generdl  fcf-  "  Suiiud,  i,y 
"  fion  of  the  peace  in  England,  or  great  fclEon  of  Wales,  or  *S"'»'  l-*-*'- 
"  V  25  G«o.  3.  c.  46.  in  Scotland,  thai!  be  lawfully  convi^ed 
"  of  grand  or  petit  larceny,  or  any  other  offence  liable  t» 
"  iranfpottation,  the  court  before  which  any  fuch  perfon  fhall 
"  be  fo  CQnvid«l  as  aforefaid,  or  any  fubfequent  court  holden 
"  in  the  fame  county  or  place  with  like  authority,  to  «rder  and 
"  adjudge  that  fuch  perfon  fhall  be  tranfported  beyond  the  fcii 
"  for  any  term  of  yeais,  not  exceeding  the  number  of  years  or 
"  tecoa  for  which-fiwb  ptrfon  is  or  fhall  be  tiablo  by  any  law  to  be 
1. 1  4  **  ttanf- 


520 


Of  foctk  trmC 
penttioa  for 
oflsRces  ex* 


Convt  Af  Biy 
te  affifoedto 


OF   TRANSPORTATION.    Bk.i, 

<^  trtnfporccdi  and  in  every  fuch  cafe  it  ihall  and  may  be  lawfij 
'^  for  bis  majefty  hy  and  with  the  advice  of  his  privy  council,  io 
*^  declare  and  appoint  to  what  place  or  places^  part  or  parts  be- 
**  yond  the  Teas,  either  within  his  maleft/s  donhiiont,  orclfe* 
'*•  where  out  of  his  majefiy*s  dominions,  foth  felons  or  other  of- 
**  fenders  ihall  be  conveyed  or  tranfported ;  and  fuch  court  as 
^  afore&id  is  hereby  authorifed  and  empowered  to  order  fuch  of- 
*^  fenders  to  be  transferred  to  the  ufe  of  any  perfon  or  perlbns, 
^  and  his  or  their  affigns,  who  (hall  contrad  for  ^e  due  per- 
<*  formanoe  of  fuch  tranfportation.*' 

i-Sidf.  153.    And  it  is  further  enafied  by  the  fiiid  ftitute^ 

<*  That  in^en  hit  majefty,  his  heirs  and  fucceffiwt,  fltall  be 

<'  plesfed  to  extend  mercy  to  any  ofitndcr  or  o&nden  who 

^*  Ihal)  be  convided  of  any  crime  or  crimes»  for  which  he,  ihe, 

<*  or  they  Ihall  be  by  law  excluded  from  the  benefit  of  clergy, 

^<  upon  condition  of  tranfportation  to  any  place  or  {daces,  part 

^'  or  parts  beyond  the  feas,  either  for  term  of  life,  or  any  nuoi* 

**  ber  of  years,  and  fuch  intention  of  mercy  (hall  be  fignified 

-**  by  one  of  his  majefty's  principal  fecietaries  of  ftate,  it  (hall 

««  be  lawful  for  any  court,  having  proper  authority,  to  albw 

**  fuch  offender  or  offendera  the  benefit  of  a  conditfonal  par- 

<*  don,  and  (except  in  cafes  where  fuch  offender  or  oflendcn 

**  (hall  be  authorifed  by  his  majefty  to  tranfport  himfelf,  ,her« 

**  feir,  or  tbemfelves)  to  order  the  transftr  of  fuch  oSendier  or 

**  offenders  to  any  perfon  or  perfons  who  (hall  contraA  for  the 

*<  due  performance  of  fuch  tranfportation,  and  his  or  tbeir 

*'  afligns,  for  fuch  and  the  fame  term  of  years  for  which  any 

^*  fuch  offender  or  offenders  ftall  have  been  ordered  to  be 

*<  tranfported,  or  for  fuch  term  of  life  or  years  as  (ball  be 

**  fpecified  in, fuch  condition  of  tranijportation  as  aforefatd." 

t  SM.  154.    And  it  is  further  enaAed,  ^  That  fuch  perfon 
**  or  perfons  fo  contrading  as  aforelaid,  his  or  their  aiBgns,  by 
^*  virtue  of  fuch  order  of  cransier,  (hall  have  a  property  m  the 
'<  fervice  of  fuch  offender  or  offenders  for  fuch  terms  re^iec- 
^<  tively.^p^And  when  any  offender  or  offenders  (luJI  becoo^ 
^*  y'lHed  of  any  aime  or  crimes,  for  which  he,  (he,  or  they,  is, 
<<  or  are,  by  law  excluded  the  benefit  of  clergy,  the  judge  bdbre 
^*  whom  fuch  offender  or  offenders  Aal}  he  conviQed,  or  any 
<*  juftice  of  the  king's  bench,  comoHbii  pleas,  ok*  baron  ofthe 
^<  exchequer  of  the  degreed  the  Gait,  io  caibthe  faid  offender 
^  or  offenders  (ball  have  been  tried  at  any  court  of  over  and 
*<  terminer,  or  gaol4deHvery  in  £og)aod,  or  any  juftiee  of 
>«  Chijf^  or  If^^s  (extended  to  Scotland  ^-  ^S  0«^  3*  ^^ 
*<  46.},  in  cafe  the  fiiid  offetider  oroppenders  (hall  be  trW  and 
*^  coi^vided  within  any  of  their  refpedive.jurilcliAioos,  adkjr^ 
**  on  fuch  intention  of  mercy  as  aforefaid  being  fignified'  fo 
*<  him  by  one  ofthe  faid  principal  fecrecaries  of  ftatCy-olakeaq 
**  order  for  the  immediate  tranfportation  of  iiich  ofii^dcr  or 
**  offenders  in  the  fame  manner  as  if  fuch  iotentbn  of  niercy 
^  ba4  b^en  fxgnified  by  one  of  (be  faid  principal  fecretarics  of 

^       ^  •«  Hate 
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**  ftate  during  the  eontinu>nce  of  the  affixes  or  Teffionv  at  which 
**  fucb  offrnder  or  offenders  was  or  were  condemned;  and 
*'  /uch  order  fliill  be  confidercd  as  an  order  made  at  fucli 
**  iffizM  or  Tcflions  as  aforefaid,  and  (hail  be  as  effeduil,  ani 
*'  hive  all  (he  fame  conTequences  as  anj'  order  for  [he  iranf- 
"  portttioa  of  any  ofTender  or  ofFcndcra  made  by  any  jullice 
"  of  fj/r  and  Urmintr^  great  feffion),  or  gaol  •delivery,  during 
*'  fi^  coDttnuaiKC  of  the  affixes  or  fcffions." 

i  Stff.  tSS'  And  it  is  alfo enadled,  par.  13.  *' That  if  any  Th«t.iHenf 
*'  order  for  (he  tranfpo nation  of  any  oficnder  cannot  be  con-  «"nf|w"'iie'i 
'*  veniently  executed  with  refpefl  to  the  place  in  fiicb  order  ""'  ^      "'''' 

*  mentioned*  cither  the  king's  bench,  or  the  court  before  which 

*  fuch  perfon  (ball  have  been  convii5led,  or  any  court  holden 

*  for  (he,raine  place  having  liice  authority  ;  or  (in   vacatioa 

*  time,  and  out  of  term)  for  any  two  juftices  of  the  king's 
'  bench,  common  pleas,  or  barons  of  the  exchequer  of  the 
■  degree  of  the  coif,  to  order  that  fuch  offender  {hall  be  tranf- 
'  ported   to  any  other  part  or  place  beyond    the  feas,  which 

*  (hall  have  been  appointed  by  hi)  majefly  for  the  tranfporta- 

*  tion  of  fuch  offenders  in  fuch  and  ihe  lilcc  manner,  and  for 
"  the  fame  term  of  years,  as  fuch  offender  (hall  he  liable  lo  be 
•>  tianfported  for  to  the  place  mentioned  in  the  original  fen- 
*'  tence  or  order  i  and  fuch  order  (ball  be  confidered  as  made 
**  U  the  fame  time,  and  (hall  be  as  effectual  to  every  intent 
*i  and  purpofe,  and  (hall  have  all  the  fame  confequences  in  every 
«•  tefpeft  as  the  original  order  for  the  tranfportation  of  fuch 
<'  offender." 

fSr^.i;6.  It  is  alio  enafled,"  That  the  perfon  to  whom  fuch  H«-<DnriAi 
"  o&nders  Oiall   be  transferred  as  aforefaid,  (ball,  before  (bey  *»"  I"  ""'''- 
«  are  delivered  over,  give  fecurtty  totranfpottthem  purfuancto  ,Jiao^"*"' 
"  their  fentences,    and  procure  fuch  evidence  of  the  landing  of 
*»  fuch  offenders    in  the  faid  parts  beyond  the  feas  refpeflively, 
"  as  the  nature  of  the  cafe  will  admit  of.     And  that  the  court 
"  aforefaid  may  appoint  two  jufticei  where  theofFenders  (h»ll  be 
"  convifled,  to  contrafl  with  any  perfon  for  ihe  performance  of 
"  the  tranfportation,  and  to  order  fuch  fecurity  to  be  taken  as 
•'  aforefaid ;  and  to  caufe  the  offenders  to  be  delivered  accord- 
*'  ingly  by  their  refpeftive  gaolers  j  which  contraa  and  fecurity 
*'  Ihall   be  certified  by  the  juHice  to  (he  next  court  to  be  filed 
*'  of  record.     And  all   fuch  fecuriiiei  (hall  be  by  bond  in  the 
•'  name  of  the  clerk  of  the  peace,  &c.  &c." 

t  Sea.  1 57,     And  it  is  further  enided,  '*  That  the  perfons  Mij  cirrr  tha« 
"  lb  conirafling  as  aforefaid,  and  to  whom  fuch  offenders  (hall  ^"J'^J^  "I' 
"  be   fo   delivered   to  be  tranfporled,  may  m  fuch  manner  as 
"  t>>cy   (hall  think  fit,  carry  and  fecure  the  bid  otfenders  in 
•  L  1  5  "and 
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J*» 


The  time  sf 
coofinttneot  to 
be  part  of  the 
Sentence* 

(a)  Vide  eoto 
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*'  ahd  through  any  cbunty  in  OreH  Brhmn  towards  the  (ei- 
*^  port  or  place  from  'whence  they  are  to  be  traofportcd,  and 
<*  whoever  (ball  refcue  fuch  oflfeiidera,  or  affift  theiein,  fliatt 
<*  Aiffer  death  without  benefit  of  clergy." 

t  StS.  1 58.  But  it  h  declared,  par.  9.  <*  That  the  tiitit  daf* 
^  ing  which  any  offender  fliall  have  continued  in  gaol  under 
**  fentence  of  tranfportatton,  or,  being  removed  tmder  the  pro- 
*^  vifions  aforefaid  (a)^  ihall  continue  confined,  ihall  be  takea 
^  and  reckoned  in  difcharge,  or  part  difcharge,  or  fattthdiQa 
^*  of  the  term  of  his  tranrportartioti.** 

t  Siif:  159.    Notwithftanding  the  prbvtfioni  df  the  above 
ftatutes,  it  was  found  extremely  di|[icult  (o  fix  upon  proper 
places  to  which  convidis  might  with  propriety  be  tranfported  \ 
and  the  gaols,  in  every  part  of  the  kingdom,  became  fo  danger- 
oufly  crowded,  that  at  the  hieeting  of  the  parliament  in  the 
twenty-feventh  year  6f  George  The  Third,  his  maicfty  de- 
clared (torn  the  throne,  **  that  a  plan  had  been  formed,  by  bis 
<'  direAion,  for  tranfporting  a  number  of  conyids,  in  order  to 
^*  remove  the  inpdnveniencfc  Which  arofe  froth  the  crowded 
<*  fiate  of  the  gaols  in  different  p^rts  of  the  kingdom  |"  and  re« 
commended  to  the  parliament  f\ich  fMrthCf  tbeafurea  u  might 
be  neccQary  fpr  this  pufpofe. 


I  • 


1 1 


I' 


8iff*  |6o.    In  confeqtience  of  this  recommendation,  it  is  ret 
cited  by  2,7  Qeo.  3,  c.  2.  ^*  That  whereas  by  24  Q^o.  3.  c.  56* 
it  is  enaded,  That  when  any  perfon  (hall  be  lawfully  convicted 
6f  grand  or  petit  larceny,  or  any  other  ofii^nce  for  which  fuch 
perfon  fiiail  be  liable  to  be  tranfportcd,  the  court  before  wbick 
fuch  perfon  (ball  be  convi£ied,  or  any  fubfequent  court  witk 
like  authority,  may  order  that  fuch  perfon  (hall  be  tranfportedj 
ahd  that  in  every  fach  cafe,  his  majefty,  by  the  adv^e  of  hti 
privy  coiuicil,  may  appoint  to  what  place  beyood  the  fcas  (M^k 
felons  (hall  be  conveyed^  ^c.  ftc. 

Sua.  1 6 1.    A  lid  it  is  alfo  further  recited,  that  when  his  ma«i 
jefty  (hall  extend  mercy  to  any  offender  convi£lefi  of  any  crime 
<  excluded  from  the  benest  of  clergy,  upon  condijon  of  tranfporta- 
lion  to  any  place,  and  fuch  extenfion  of  mercy  Iball  be  (tgnificd 
by  one  of  his  majefly'a  principal  fecretaries  of  ftate^  it  wall  be 
lawful  for  ^nJ  couft,  having  proper  authority,  tti^  id^ov^  ("^^ 
offender  the  benefit  of  a  condition^il  pardon,  and  (except  where 
lueh  offender  (bail  be  authorifed  to  tranlbort  himfelf  )  tp  order 
the  transfer  of  fuch  offender  to  sin  J  p«n99  ^bo  fiia|l  contrad 
for  (|ich  tra^fppriation^  U^.  &^, 


y    ^ 


Stff, 
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.rouiici].     «<»    «l«<=l*r«   -^  *P5%'«  tb«  Pl*ce  to  which  oerSiS  2 
r»l  r«nt«oc:c»,     «•    be   THB  ^sthkn  Coast  of  New  Sooth 

colony    *««»     •^*=V"iK*^^iL?^"   ""^  «««Wia«7  In  thJ 

sft»    aforefawJ*  with  authority  to  Dtoe-As^  ^ 
J^    tl».n   i«  «fed_  within  tiis    reffrT  '".A"*" 


fttch    P**   *     *•      than   isufed  within  th^s    reSTTJ V  "*'* 
fummary     way^  .ftaWilhed  Uw«  thereofV'        *  >ccordiiig  to 

^    »       .#^^  It    !•    therefore  enaded.   ««  TK.*   u*        .  ^ 

..  ^;,    ba^toi*  oommiffion  „nd„  the  great  fcat  .i^'S  S",^.' 

••    P*'  J  "  .•,«.     »t>rence  of  the  governor,  of  Aich  ol.«:       *r        "•••••• 

..    nor  «»«J^^^^ene  from  ,i^  ^^  ^j^^  i^U^T*  "  *^°'*-  ;"~" 
•'    f*i^»     '^'^^SHart  of  judicature  for  the  triS^^/l'^'»?~y '«-  SSti 

••    Jony»  «=»*'   "*♦ 

—    -^      .  #^  f  And  it  is  further  enaAed,  ««  Tli.*  .u   /•  -j 

^"^t   iS^niift    ^'^  **»•  judge-advocate    o  be  „i'i"'.~"'*  Wk,« 

••   ?"*"rJ^  Vj-^^*'-  "««•'"  *""  fi*  office™  K;*^  '?.'"'•  — "^ 

••     f««-     ^"*iH,    5»  or  lanji;  Which  court  (hall"  °L5l"'J«*y'»  rr^ 

'*     «^"="***lna     cauang  the  charge  "giinft   |S    1,^     V*""'  •*■»*«»• 

::     t-=i^^S«-«S     into    writing,   ,„'d   q^,   bc'Sbf  t'T 
5*=.  .    Z!l-.rC     toy     tlje  «dg^radropate;  and  bv  J-«!-  •        *•** 
•*     ****^^^So«    o«»»>  ko  ^  ••H.iniftersd  by?^cr^":"'8  »«' 

^^  -ISS^  f"^**  Pfii^nder,  refpe^ively:  SS'S^.J.'S' 

*   l»y    the   opinion  of  thr  major  part  af^ST      ,**" 
Snw  Aich  court,  that  the  party  accwfed  u«   •  P«"on« 


*»  te«-  ,f 
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to  execute  tbe 
judgmeAtoftht 
court. 


Jffive  menben 
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the    proceed- 
iugt  to  be  trani^ 
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Si^.  l66.  And  it  is  further  ena^ed,  par.  i.  <*  That  the^ro- 
'^  voft  marihaly  or  other  officer  to  be  for  that  purpofe  appointed 
by  fuch  governor  or  lieutenant  governor,  (hall  caufe  due 
execution  of  fuch  judgment  to  be  had  and  made  under  and 
**  according  to  the  warrant  of  fuch  governor,  or  lieutenant 
**  governor  in  the  abfence  of  the  governor,  under  his  hand 
*'  and  feal,  and  not  otherwife :  Provided  always.  That  tb« 
'*  execution  ihall  not  be  had  or  done  on  any  capital  coavift 
'*  or  convids,  unlefs  five  perfonii  prefent  in  fuch  court  (hall 
**  concur  in  adjudging  hun,  her,  or  then,  fo  accufed  and 
<*  tried  lia  ;^forefaid,  to  be  leipedively  gu9ty»  until  the  pro- 
<<.cecdinga  (hall  have  been  Cranfmitted  to  hiamajefty,  and  by 
^*  him  approved*" 


Orart  to  be  a  SiSi.  1 67.    And  it  18  alfo  enafied,  par.  3.  *<  That  the  (aid 

cMUof  iecoid«    c«  court  (hall  be  a  court  of  record,  and  ihali  have  all  fuch 

**  powers  as  by  the  laws  of  England  ^e  incident  and  bdong* 

•*  ing  to  a  court  of  record/* 


f 
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CHAPTER  THE  THIRTY-FOURTH, 


OF  PLEAS  IN  ABATEMENT^ 


\ 


I  ■  • 


.iS  \ 


I-  I 

I 


A' 


N  D  now  I  come  to  Pleas  in  Abatjtmbnt,  And,  hav- 

iog  alfoddy  confidered  them  fo  far  a»  they  particulariy 

relate  to  appeak,.  indi^^nients,  and  informations^  in  the  feveral 
chapters  concerning  them,  and  having  fhcwn  what  pleas  are 
good  in  abatement  of  an  iippeal  {by  And,  That  an  appellee 
may  plead  as  many  of  them  as  he  pleafes,  uqlefs  they  be  repug- 
nant to  one  another,  and  afterwards  take  the  general  ifltie  (r)« 
And,  That  the  fame  matters  may  be  pleaded  to  an  appeal  on 
an  arraignment  thereon  at  the  (iitt  x>f  the  king,  as  on  an  ar» 
raignment  at  the  fuit  of  the  party  {d).  And  in  the  fame  chap- 
ter, what  miffiomers,  &c*  Biay>  be  pleaded  ia  abatement  of  an 
(Os/aion68tJ  indidtfncnt  ij)»,  Aad,t:ifchat  picas  .arct  good,  in  s^abatement  of 
t*.  '  .:.    ,  an 


(f)Chaptef  ft3» 

fe^ion  102  to 

128. 

((}  Sea.  iiS. 

137. 


(<i)  Chap 
lea.  12. 


»5« 


•  « « 


lt>J 


..3S.  o^  nr««   PLEA  ok  AUTrefoitS  ACQUir 

■  ofonnattion    r«)-    And   having  alr«       r. 

^tecnent:     r-^^-      X    fhall  in    thi,%^;°"»J'^"ed  demurrers  in  Wc 

irft.  That  it  ha  til  beet,  hoMe      ^  '*^"" 

i«nt    of  an  indiament.  a, !!  •,"""<>  good  fOij 
r«,       C*)   «»»t  there  is  .„^>k    ".  °^  »"  »PP"1  r</)  £.<=•' 

^-^-  *■-- '»»« .^-«  *>«?--:  Tut  ss^.r'  •««'"«  -«'" 

dtfcjTccaon    will  quafla  the  firft  ,„h.a      ^^  *  "'«  'he  ('>Cb, 
found   in    ic.  '"'''^•»e«  if  any  fault '''^^ c. , 

3  Burr. 

Idly.  That  wher*:.„  .nA.^^.  ''  "^^  '^'•'•«'* 


«  booica  caeca  e-   »3.  fea.  I«.    4Comm.  ja,.    ^*     *'««Tr.  j,.  ,h.  .^^  ^  bI'b^""" 

^.    3-  T**»«'**Jy» 'T''**  "defendant  aonMr: 

torne^r    to    an  information,  may (i)  nleid  ,    ^^Z^"'"*  «"«' 
nenc,    as    welJ   a,  if  he  had  appeared  in  nro  '"•'^»'^"  in   (*)  .,. 
be  not    the    pcrfon  intended,  fhe  attoJJeS' P"/^""  •  '"^^  ♦4^T; 


l>y  attorney    ^ 


if  he  be  not.  «:»»«=  P««-''«>?'ntended,  the  attorJe?!!^''^,''^"  J  for  Vc^^^ 
ic«a  the  pl«sB.  and  fign  judgment  on  a  nihil  j:/;,^']^'^  may  re-  •»«»'We«i 
cepcs  the  plea,  fae  r hereby  admits  hhn  that  dL^^I"^  '"^  »c. 
nc^fon  ccnce  «-««*!  to  make  a  defence,  and  th-  /  '**«*«  the 
Hl^rwaa-a.  r»y  «hat  it  doth  not  appear  but  tbTt'^J"^^  ^'^^ 
|»e  ptMt   in  by    a  ftranger.  *"« 'he  pJea  m^lM 


«>%.I>TER     THE     THIRTY.pip^^ 
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A.S    in    chief  are  either.  In  Bar.     o,  .l    „" 
^ffue.  ^'  "*  General" 


\ 
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'» 
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¥■ 
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fa)  Seft.  134. 
(i)  SeQ.  t  J5. 
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an  appeal  againft  one  pcrfon  will  be  a  bar  to  a  fubfequint  one 
againft  another  perfon  not  named  io  the  firft  (« J.    And  where 
a  rclcafe  will  bar  an  appeal  (h).    And  where  an  appellant  may 
r  14UA     /:  °*"**  *'  *®  ^"^  appellee,  and  continue  his  fuit  s^ainft  the 

W  sS:  Wj.  "*  W-  J^"^  ^**"  P'^*«  ^^  *'•  k'nd  are  conGftent  wkh  the 
r»;ch.  16.1;  64,  getieral  iffuc  ^rf;.  Apd  what  is  a  good  plea  in  bar  to  an  inform- 
65*  ation  (/)• 

I  (hall,  in  this  place,  only  coniider,.  The  PJea  cfJ^As 

acfuii.    The  ?leai  of  Autnfiiis  attaint  €x  cMvia.   And  the  flct 
of  a  Pardon. 


4Cokt4Q. 

45^47. 

P«  Ponl.  3* 
B.  App.  9*  IS. 

B.  Ooranc  it* 


St^.  f  •  And  firft  of  the  plea  of  AtarrfiUs  aepaU  which  11 
grounded  on  this  maxim,  (/)  That  a  man  fliall  qoi  he  hiought 
into  danger  of  his  life  for  one  and  the  fame  o^ace,  more  than 
once.  From  whence  it  is  generally  uken,  by  all  ihc  booki, 
(g)  as  an  undoubted  coofequence^  that  where  a  mso  ta  otts 

appaal 


^^om^iii.    and  (1)  well  commenced  before  any  (i)  court  which  bath  jurit 

SiriSt  dS'tti  *''^'^"  ^*^*^  ^"f^  ^^  °**y  "7  ^*^^  common  law  in  alt  (I)  ah 
•11  the  other  whatfovcr  plead  fuch  acquittal  in  bar  of  any  fubfequenl  indi&« 
Pffttof  thii        nent  or  appeal  for  the  fame  crime. 

ciMpler,  aad  c 

B.s.tj,  (i^llofttftd.8.  (Olnfijg;  (OInfrtio.  MssE.j.44.  AK  F.  Cowk  ij*. 
41  Afiie  f.  Ab.  P.  CMtNM  ISO.  B.  Cmw  110.  »  Leoiuid  161.  biftt.  fea.  14.  tu  47  «. 
3*  |6.    Ab.  F.  Gorooe  104.    B.  Appeal  14.  i»    j*    •?# 

2iiS.tS!  .  *.°^''''  ^^'J  ™«  *ftina  undcrftanding  hereof  1  (hall  par- 
wbkhthit  title  ticularly  confider,  Firft,  How  far  he  who  pleads  this  plet 
ii  fioafidcicd.      muft  be  ready  to  produce  the  record  of  his  former  acquittal. 

Secondlv,  Where  a  variance  between  the  reecml  of  the  farmer 
acquittal  and  the  indiament  or  appeal  to  which  it  is  pleaded, 
may  be  helped.  Thirdly,  How  far  other  difcharges  of  a 
former  profecution  have  the  fame  cflfea  as  an  acquittal  by  ver- 
dia.  Fourthly,  How  far  it  is  neccflkry  that  the  indiameot  or 
appeal  in  the  recori  of  acquittal  be  free  from  error  and  well 


r-. 


ij.nowrar  anacguiuai  pt  a  perfon  m  prinqip?!  Will  but 
fiibfequent  profeiution  againft  him  m  acceffaryTtf  >  ,wwA 
how  far  an  acquittal  of  a  man  as  accefliry  wSf  bar  a  pjdKU. 
tion  againft  him  at  pruiapal.    Seirenthlj,  Hiiw  far  fli«  Taw  it 


.»••  'it:.* 


fccmi  contfirj, 


plead 


fnfat 


S2i 

W<V.  Litt.f  tS. 
See  Che  chipter 
of  Pardon, 
/"^^  Co,  Lit.  It  g. 
F.  Coroocflja. 
OJ  B.  Corooe 

Boc  u$  AiBcef  5« 
*9«    9M,7,i9. 
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trfertfinpitUfyiiB^  (j)  but  the  defendant  (hall  have  a  (i)  day 
given  him  to  bring  it  in.  And  there  is  in  Bro»k  a  note  of  a  (c) 
cafe  in  the  time  of  Edward  the  third  wherein  a  plea  of  antn/ni^ 
^^t  WM$  difallowed^  becaufe  the  defendant  (hewed  forth  the 
Jjecoiri  when  he  pleaded  il  5  and  the  book  gives  this  reafon, 
^°*t  tie  rictripugbt  to  come  before  the  court  by  writ* 

i^tl'I^  '?••    "  ^*  ^  ♦'•     ^^'  ^*  ^^'  ^  ^•>»»  «*».     B.  Coffoiic 

«•?.  3.     At  to  the  fecond  particular,  viz.   Where  a  W)  rS^^'r^"^' 
.^*f?«ncc   between  the  record  of  the  former  acquitui,  and  the  ^^-c.  i/i.*' 
'Midment  cwr  appeal  to  which  it  is  pleaded,  may  be  helped      I  C^^*  P«c.ios. 

ittbftance  ebe  fame,  a  variance  may  generally  be  helped  by  pro-  U)^p.c.ii. 
per  (/}  awrments.    And  therefore  if  a  man  be  named  in  the  r^l'^ 
fcft  record  Yeoman,  and  in  the  fecond  Gentleman,  yet  it  fecms  Dy^agJ!^  *^' 
(i)  deir.  That  be  may  make  good  the  variance,  with  an  aver-  '^•c©roiie'i59. 
ment  that  he  only  was  meant  under  each  addition.  Alfo  if  a  man  aI  *S  1?"  '5* 
be  aoiaitted  of  an  indiamtnt  of  murder  or  robbery  cujujdam  (h)  9I'        "^ 
^SMtf,  and  afterwards  arraigned  on  an  indiament  for  the  fame  ''•Cowiit9S. 
faa,  defcribing  the    perfon  killed  or  robbed    by  his  proper  sTo*  "*• 
name:  yet  it  hath  been  holden,  (1)  That  he  may  plead  The  ^Hi*;^^ 
acquittal  in  bar,  averring  that  both  the  indidments  are  for  the  "  "•  4*  4'. 
terj  fiune  felony.     Alfo  if  the  perfon  killed  be  defcribed  by  his  Wt/;JS?'*''^ 
proper  name  and  fumame  in  the  firft  indidment,  and  by  the  B.v.ri«i.,ii, 
fame  chriftian  but  by  a  different  furname  in  the  fecond    yet  ^'  ^^"^  *$.  ' 
itbathbeeii  (i)  adjudged   That  he  may  plead  an  acquittal  on  UVt, 
tlie  firft  m  bar  of  the  fecond  mdidmenc  averring  that  the  per-  »•  P.  C  105!' 
fed  fodifierently  named  was  one  and  the  fame  perfon.    But  it  ^'^""p^  "a. 
feemi(/)  advifeable  in  fuch  cafe  to  add  a   farther  averment,  */«?«'/ 1^: '• 
That  the  perfon  killed  was  known  ss  well  by  the  name  in  the  "•       * 
firft,  as  by  that  in  the  fecond  indifiment;  for  if  he  were  never  1"^  ^^  **5* 
known  by  the  name  in  the  iirft  indidment,  I  much  queftion  rH.Te*ILl*** 
^hedter  the  defendant  could  be  found  guilty  upon  it  |  and  **  a^>*«  55. 
if  he  could  not,  it  feeros  plain   that  his  life  having  never  ^pV^**'''7f. 
keen  in  danger  by  it,  the  acquitui  upon  it  (m)  cannot  be  any  iiH.4;J!l?' 
w  to  a  fubfequent  indiAment.    But  if  there  be  no  other  va-  ^^'  °*  ^^'  >9« 
nance  between  the  firft  and  fecond  indiftroent  but  only  as  to  ^m****!:  V; 
the  (9)  times  when  the  crime  is  alledged  to  have  been  com-  1*^""         "• 
i^itted,  or  as  to  the  (0)  places  being  both  in  the  fame  county    *^  ^^'  3*  ^ 

'i!Z!Lr.^^  V.'  *'"•*  ?8"J^''y  '*  may  be  helped  by  an  ^"nLfV;:''' 
avenn^nt,  that  die  felony  m  both  ii  one  and  the  fame,  becaufe  Ab.F.c«.i66. 
neither  the  time  nor  place  laid  in  an  indictment,  &c.  are  ma-  *^'«""p«»»  •  >•• 
ttnal  upon  evidence,  fo  that  the  defendant  be  proved  guilty  at  l'H.r;r?** 
any  other  (^)  time  before  the  indiament,  or  at  any  other  place  s.  P.  c.  ioi, 
J^Jwithm  the  county.    And  it  is  holden  by  (r)  Staundforde    '"I*.       . 

«^ «  i  iUDiiBqiacnt  mdidmcnt  in  another  coUniy  for  the  fame  rf>^seetbechap. 

^  _        ^  ^  __  of  evidence ;  end 

Sunmaor  164.    (r)  S.  P.c.ioj.    Sec  Cwipp.  i%4 

murder. 
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murder.  But  this  feems  queftionable,  becaufe  all  indiAmeDtl 
are  local;  and  therefore  if  the  firft  were  laid  in  an  improper 
county,  the  defendant  could  not  be  found  guilty  upon  ir,  and 

fj^VidefeA.i.  confequently  was  in  no  danger  of  his  life,  and  therefore  (tf) 

i«  9,  'o.  cannot  plead  an  acquittal  upon  it  in  bar  of  a  fubfequent  in* 

didlment  in  the  proper  county.  •  But  if  the.firfl  iodidment  were 
in  the  proper  county,  the  fecond  cannot  but  bein  an  improper 
one,  and  confequently  the  defendant  not  being  liable  to  be 
found  guilty  upon  it,  cannot  be  faid  to  he  reduced  by  it  to  the 
inconvenience  of  being  twice  brought  into  danger  of  his  life  for 
one  and  the  fame  oflfence^  the  avoiding  of  which  iocoavesueiice 

(^)So|>.  ua.u  (^)fcem$  the  chief  inducement  for  which  the  law  allows  die 

t,  9,  lo.  '  plea  of  autrefoits  acquit. 

Sf^.  4.     But  if  a  man  fteal  goods  in  one  county,  and  then 

(c^Sop.  c.«3.      ^^^jy  ^i^g^  j^^^  another,  in  which  cafe  it  is  ceruin  (c)  that  be 

l^a.  38  aod  B,u  fnay  be  indided  and  found  guilty  in  either,  it  feems  very  icafbo- 
c.  33.  (tO>  9*  able,  that  an  acquittal  in  the  one  county  for  fuch  fiealiog  may 
F^  Corow'^io?'  (^i  ^  pleaded  in  bar  of  a  fubfequent  profecution  for  the  feme 
But  this  !•  teft'  ftealing  in  another  county,  becaufe  the  defendant  may  be  alto- 
dovbtfii),  s.  1^.  gether  as  well  convified  in  the  one  county,  as  in  the  other  i 
Sun  ntary^AS.  ^"^  therefore  if  he  could  not  bar  the  fecood  profecution  by  the 
CioiKfHoD  1 1  a.  acquittal  on  the  firft,  his  life  would  be  twice  in  danger  from 
B.  Corone  139.  that  which  is  in  truth  but  one  and  the  fame  offence,  and  only 
F^oroiie6ft.  confidered  as  a  new  one  by  a  mere  fiSion  or  conftni6Uon  oif 
(OStip.  c.  18.'  law,  which  (hall  hardly  (e)  take  place  againft  a  maxim  made  in 
lea,  13.  and  c.  favour  of  life.  And  as  to  the  (/)  objedion,  that  the  jurors  of 
u4  c!  M.*^'  ^^^  ^"^  county  can  take  no  manner  of  conufance  of  what  ia 
lea.  35.  done  in  the  other,  and  confequently  cannot  try  whether  the  fe- 

r/HH.7*  5*     lony  whereof  the  partv  is  indided  in  the  fecond  county  be  the 
oronc  1.      very  fame  with  that  of  which  he  is  acquitted  in  the  firft, -it  may 
be  anfwered,  That  it  appears  from  the  old  books,  that  ancient- 
ly  the  judges  often  fatisfied  themfelves  of  the  troth  of  an  aver* 
ment  that  the  offences  in  both  indifiments  were  the  fame,  by 
(tJ*^^^  '5*    (g)  witnefies,  or  by  an  (b)  inqueft  of  office,  without  putting  it 
Ab.^  .   oiooe    ^^  ^  ^^.^j  ^^  j^^^^  ^^^^  ^^  .Q.^^  joined,  on  the  denial  thereof  i^ 

B.  Corooe98.  ^  the  profecutor,  which  feems  (i)  to  have  been  of  later  years  the 
Ab^F^c  ^'  ufual  method.  But  granting,  that  it  js  to  be  tried  by  fuch 
^^;  3  ah;  15.  j"^y>  I  ^o  ^^^  f^^  ^0^  it  follows.  That  becaufe  they  cannot 
4b.  F.Cor.i66.  convid  a  defendant  upon  evidence  of  a  fad  done  out  of  their 
fiT  ^*7*'iQ  ^^"  county*  therefore  they  cannot  collaterally  inquire  whether 
Ab!  B.  App.  89.  an  oiFence  laid  in  their  own  county  be  in  fubfiance  (he  feme 

with  that  done  in  another,  fince  it  cannot  be  denied  but  that  in 
abundance  of  cafes  a  jury  of  one  county .  may  receive  evidence 
of  fa£)s  done  in  another.  To  which  may  be  added.  That  in 
(i;  Vide  B.Cor.  the  year-book  of  4  H.  7.  5.  pL  which  is  the  (i)  chief  aacbefisy 
139  or  140.  for  the  contrary  opinion,  it  is  admitted  that  an  acquittattOf  -an 
s*  P.^cr  106.'  ^Ppc^  of  larceny  in  the  one  county,  may  be  pleaded  in  has  of 
som'ma^  246.    fubfequcnt  appesu  in  the  other  i  becaufe  fuch  an  appeal  imitlcs 
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tfae  pIuQtiff  to  a  reflitution  of  the  goodi,  vhercof  being  once 

barred  be  a  barred  for  ever.    But  granting  this  to  be  a  good 

reaToo,  which  yet  it  feems  difficult  to  make  out,  the  very  ^me 

may  hefaiJ  «  this  day  ai  to  an  indiamcnt,  which  fince(o)  21   («)  vide  top.  e. 

Heo,  g.  c.  11,  intitlet  the prorecutor  to  « reftiiution  alfo.    Be-  ■s^-jf.j*. 

liitt,  taking  the  law  as  it  flood  formerly,  why  may  not  a  jury 

ofonecounty  try  whether  a  feiony  therein  iildified,  be  the  Ume 

whereon  ihc  party  was  before  acquitted  in  another  county,  in 

(Jk  caJc  of  a  lecond  indictment,  as  well  as  of  afecond  ap- 

"■" 

^*^'S'      It  feems  (i)  that  it  is  no  plea  to  an  appeal  of  lar-  ^^^  ^  ^^ 
^ny,  tnat  the  defendant  hath  been  found  not  guilty  in  an  14.1. 
"&'onof  trefpafs  brought  againfl  him  by  the  fame  plaintiff  for  vjj^>"**- 
the  fame  goods  ;   for  larceny  and  trerpafs  arc  entirely  different,  fca.7?"'" 
Alfo  it  feems  a  general  [e)  rule.  That  a  bar  in  adlion  of  an  In-   <0  Co.'ui.  14s. 
fertor  nature,  «»ill  not  bar  another  of  a  fupeiior.     Yet  it  feems,  "  *"''•  3-  '4. 
(rfJThat  an  acquittal   in  an  indiflnient  of  murder,  will  be  a   (t)jio«,«M. 
goodWoFan  indi^ment  of  petit  treafon,  becaufe  both  offences  Simaijiryi4^ 
are  in  Tubman ce  the  fame.     But  it  is  clear,  that  an  acquittal  »H»ie»4<. 
of  one  felony  is  (<)  no  manner  of  bar  to  a  profccution  for  ano-  j,),  p  {, 
ther  ittfubfiance  different,  whether  committed  before  or  at  the  Summ.i,,^, 
fame  time  with  that  of  which  he  is  acquitted  J  and  therefore  if  b-Cwmbh. 
aman  commit  a  Burglary,  and  (leal  the  goods  of  A.  and  B.  and 
fn  indiAed  for  the  burglary  and  Healing  the  goods  of  A,  and 
atquittt^ ;  it  bath  been  adjudged,  (f)  That  he  cannot  plead  fuch  (f)  Kciy.jo.5!. 
acquKtal  to  an  indidmeni  for  ftealmg  the  goods  of  B.     But  it 
(eemi  ureed.  That   he  taxj  plead  it  to  a  fecond  Indictment 
for  the  Burglary. 

S0.  6.    As  to  the  third  particular,  vix.  How  far  other  dif- 
tharget  of  a  legal  profecution  have  the  £ime  cffeS  as  an   ac- 
quiml  by  Terdift. — Having  (hewn  already  in  the  f^)  chapter  f,;c.  ij.fcft. 
of  appeals,  bow  far  the  difcharge  of  one  appeal  will  bar  ano-   1:9,  ■;□,  131. 
iher,  I  fhall  only  add    in  this  place.  That  notwiihftanding  the  ^^^  V  "i^■'^■"■ 
(<^J  illowance  of^a  pardon,  or  any  other  bar  of  one  rndiflment,   (,„,^  ili""'  '''' 
^enit)  to  be  pleadable  in  bat  of  another,  and  by  ihe  like  rcafon   B,  Co'one  19. 
whatever  hath  been  allowed  a  good  bar  of  one  appeal  may  be    "■  vJCiVB't"*., 
pleaded  in  bar  of  another :  Yet  it  feems  that  no  other  difcharge   vides  Pdosl 
of  an  iadiSment  will  bar  an  appeal,  and  no  other  difcharge  of  (•}  »  H»i=  146. 
*n  appeal  will  bar  an  indiflmcnt,  but  only  an  (i)  acquittdl  by   Ijjs  pc  iGg    ' 
'wttd,  or  an  acquittal  by  verdifl  on  the  general  ilTue,  finding  [/)  j  inft.  Jij. ' 
-the  driendant's  (i)  innocence ;  as  where  it  finds  him  not  t-uihy   Lrompon  m. 
On  tuch   an   iffue,  on   an  indiflment  ot  appeal  of  any  felony    (^,°U)  *  ]',o 
whaifoever;  or  where  it  finds  (/)  him  guilty  of  homicide_p  rf(.   oenjpicDi.i. 
ftmdaic^  or  ptr  iH/trtunium^  on  an  indiciment  of  murder.      Uut 
it  hilb  been  adjudged,   [wj  That  where  a  demuner  by  an  ap- 
pellant to    a  tender  of  battel  to  a  plea,  hath  been  adjudged 
agaioH  him,  yet  the  appellee  may  be  afrerwaids  arraij^r.cd  at  ihc 
tuitofthe  king. 
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(«)  Sam.  145* 
%  Hale  149. 

{h)  r.  Cor.  J7S. 


fd)  Lib.  3.  c. 
I9«  k(X»  8* 


f «J  S«n.  100. 
%  Hale  233, 

Vide  fup.  €•  ^5. 
fed.  !•• 
ai  H.  6.  34* 
S.  P.  a  168. 
^/j  F.  Cor.  98. 
5.  P.  C.  168. 


Seff.  7.  It  is  faid  by  Sir  Matthew  Hale  in  the  [4)  chapter 
of  Autnfotts  acquit^  That  an  acquittal  by  battel  in  an  appeal 
is  no  bar  of  an  indidrlient.  But  I  find  ilo  other  authority  to  this 
point  but  a  note  in  Fii^herbert  {h)  of  a  cafe  to  this  purpofe  ia 
the  time  of  king  Edwafd  the  fecond^  To  which  h  may  be 
anfwered)  That  this  matter  is  only  fpoken  of  incidentally,  and 
fOS.P.  C.  io6.  ^^^  adjudged.    And  that  Suundforde  in  the  fame  place  (c) 

where  he  cites  it,  makes  a  qu/en^  whether  itbelawornot. 
And  it  is  exprefsly  holdeft  by  Bra£ton^  {d)  That  an  appellee 
who  vanquifhes  the  appellant  in  battel^  (hall  20  quit  not  only 
from  all  all  other  appeals,  **  but  alfo  from  tbe.luit  of  the  king; 
«*  bccaufe  by  this  he  clears  his  innocence  agatnft  all*  in  the 
**  fame  manner  as  if  he  had  put  himfelf  upon  his  Country,  and 
«<  his  country  had  acquitted  hiok''  Alfo  it  is  admitted  by  Sir 
Matthew  Hale  in  the  («)  chapter  of  iadidmentt,  that  if  an  ap- 
prover be  vanquiflied  in  battel  joined  on  his  appeal,  be  fiiall  be 
hanged,  and  the  appellee  difcharged,  without  beins  arraigned 
at  the  fuit  of  the  king.  Alfo  it  hath  been  f/^  adjudged,  That 
upon  fuch  a  vanquifhment  the  appellee  is  intttled  to  his  da- 
t^V^\r^ta  niagcs  againft  the  appellant,  as  being  bgitim§  mdfi  scqutetatus^ 
140!  *  *    which  fccm^  (g)  neceflarily  to  imply  that  he  is  finally  acquit* 

(gJ  S.P.  C.169.  ted  as  well  againft  the  king  as  againft  the  pany. 

140* 

Sc^.  8.  As  to  the  fourth  particular,  viz.  How  Air  it  is  ne« 
cefTary  that  the  indidment  or  appeal,  in  the  record  of  acquittal, 
be  free  from  error,  and  well  commenced :  I  take  it  to  be  fettled 
{h)  at  this  day.  That  wherever  the  indidmenC,  or  appeal, 
whereon  a  man  is  acquitted,  is  fo  far  erroneous  (either  for  want 
Coronc444.  of  fubftancc  in  felting  out  the  crime,  or  of  authority  in  the(i) 
Sup.  e.  *3.  letu  ^^^^^  ^^^^^^  ^^^^  .^  ^^^  taken),  that  no  good  judgment  could 

Crompton  III.  have  been  given  upon  it  againfl  the  defendant,  the  acquittal 
so  H.  7.  ii»  iz.  ^3„  \yQ  j^Q  [y^f  Qf  a  fubfequent  indi£lment  or  appeal,  becaufe  in 
^"  B.  App.  39.  judgment  of  law  the  defendant  was  never  in  danger  of  his  life 
fi.Coione35.  from  the  iirft;  for  the  law  will  prefume^r/imiy^n<  that  the 
^*  Sj"""^  ^^'  judges  would  not  have  given  a  judgment,  which  would  have 
to'rdc  fermVto  *  been  liable  10  have  been  reverfed.  But  if  there  be  no  error 
be  of  opinion,  jji  the  indictment  or  appeal^  but  (i)  only  in  the  procefs,  it 
That  an  acquit-  f^^^^  aerecd,  that  the  acquittal  will  be  a  good  bar  of  a  fub- 

Ul  on  an  errone*     _  *'/•  ^'i/^i-  r     T.  *i-uA 

oui  appeal,  n  a  fcqucnt  profccution,  notwithttanding  fuch  error }  the  belt 
good  b*r  to  an  rcafon  whcrcof  feems  to  be  this.  That  fuch  error  is  (/)  falved 
Itt'lrc' b,  by  the  appearance. 

crior. 
S 

PI 

rtjanifcft'.y  tr.ifprintcd,  ao<f  the  word  atquii  pur  for  att^tnc.  (*)  Crompton  ikl*  5op«c.  9.  fed.  15, 
16.  4CcJtc46.  (/)  r.  Corooe  444.  9  H.  5.  ».  Ab.  B.  App,  39.  Corooe  32,  F,  Coroae  6*. 
i.  P.  C.  106.  169.    CfOJPpton  lit.     aHalex^S,     f m^  Sup.  c,  27.  (ioA,  107* 


(^4Coke4^ 

47- 
Summary  144, 

»45« 

S  Hale  148.  25X* 


f 


Inft  aX4« 


V.  C.  ic6.  cited  10  Crompton  lis.  Bnt  this  feemi  vcpugoant  to  all  other  bookii  and  te 
fbat'is  faid  by  Staundforde  himlelf,  in  the  very  fame  page.  Indeed  io  the  fecond  edition  of  Hik'i 
'lea  of  the  Crow- ,  there  ii  a  noie  to  the  fair*  effeO  with  what  »  faid  in  SCanodloYdt)   b»l  thii  ii 
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5/^.  9*    Itdems  agreed,  (a)  That  an  acquittal  on  an  ap-   ,  . 
peal  brought  by  one  who  had  no  right  10  bring  it,  as  by  any  ,f,  ".    ^'  ^ 
other  woman  (^)  except  the  wife  of  the  dcceafed,   or  by  any  a»'H.6.it.  25!. 
other  man  (c)  except  the  next  heir,  is  no  more  a  bar  to  an  q^'  ^'  ^^^'  **• 
•ppcai  by  another  appellant,  or  to  an  indi£lment,  than  an  ac-  s/pTc?"^^ 
9uirtaion  an  infufficient  appeal  or  indidment  would  have  been.  ^»'^^»f7  h5* 

a  Hale  S49. 
(h)  Sop.  c.  ftj.  heu  36,  iTi  jl.     (ej  Sof .  e.  93.  f.    39,  40,  41,  ^u 

St^»  to.     As  to  the  fifth  particular,  viz.  Whether  an  ac- 
quittal 111  any  court  which  has  a  jurifdidion,  be  fuffictent  for 
thispurpofe.— Not withftanding  the  (d)  opinion  in  the  book  of 
AfSzrs,  That  no  acquttul  in  any  other  court  can  be  any  bar  to 
a  profecucion    in  the  court  of  king's  bench>  becaufe  that  is  the 
Jiigheft  court,    I  take  it  to  be  fettled  {t)  at  this  day.  That  an 
Acquittal  tti  ^ny  court  wbatfoever  which  has  ajurifdi^ion  of  the 
caufe,  is  as  good  a  bar  of  any  fubfequent  profecution  for  the  fame 
crime  as    an    acqui  tal  in  the  higheft  court.     And  therefore  it 
ha  h  been  ajjodgcd,  (f)  That  an  acquittal  of  murder  at  a  grand 
fcffions  in  Wales,  may  be  pleaded  to  an  indictment  for  the  fame 
murder  in  England.     For  the  {g)  rule  is.  That  a  man's  Ufe 
fliaU  not   be  brought  into  danger  for  the  fame  offence  more 
than  once. 

it^.w.     As  to  the  fixth  partrculkr,  VIZ.   How  far  an  ac- 
quittal of  a   perfon   as  principal  will  bar  a  fubfcquent  profe-  WKdy.  1^,, 
cation  againft  him  as  accelfary  ;  and  e  ccnve-f:^  hrw  Ur  an  ac-  ; '"«  ^o'**'' 36 
quittalof  a  man  as  acrcfTary  vv:Il  bar  a  prolecucmn  a  M-.ift  him   %H%U'l^^. 

as  principal.      It  {^erc\%  to  be  {h)  fettled  at  this  .; ;   !ay.    That  S.  P.  c.  ,05. 

an  acquittal  of  a  man  as  principal  is  no  bar  of  a  li:  jTcquent  pro-  ^^'°^P^«04». 

fccuticn  againft  him   as   acceffary  after  the  fad,  bccau'e  fuch  m?  .Aflixe  10. 

acqinttal  clears  him  only  of  the  charge  of  having  committed  the  a*>  FCor.*,. 

fad,  which  being  a  crime  entirely  diff.  r  ;rt  from  that  of  receiv.  LmbTBJi^^cI 

inghim  that  hath  committed  it,  there  feems  no  more  reafon  that  7. 

the  acquittal  of  it  fhould  bar  a  profecution  for  the  receipt,  than  f '-^  Con.  f.  Cor. 

if  they  were  offences   that  bore  no  manner  of  relation  to  one  m^s.p.  c,  ja 

another.     But  it  is  (^)  holdcn  in  many  books  of  good  authority   105.' 
(contrary  to  what  is  admitted  (/)  to  have  been  the  ancient  law),  P'^?'«*5'*^» 
that  the  acquittal  of  a  man  as  principal  is  a  good  bar  of  a  fub-  snmmary  Ji^^ 
Sequent   profecution  againft  him  as  acccffary  before ;  for  it  i*:  »44. 
Uv\^  That  fuch  an  acccffary  is  in  fomc  meafurc  (w)  guilty  of  '  ^j|*  ^•^• 

Compton.  4S. 
>n.  Bat  the  princtp^l  anthoriiy  in  the  old  book  ii  s  B.  3.  fto.  Ab.  F.  Cerone  150.  whicb 
^eoM  iacoafifttflc  with  itfblf;  for  the  woNi  iiefbr  an  exatr  pie,  that  a  mm  may  in  foch  cafe  be 
twice  put  t#  aAfwcr.  Wc  award  tbat  yo«  go^utt.  Aod  F.  Coroae  x%x^  it  cootradiaed  by  all  other 
boob  J  for  k  foys.  That  »  man  acquitted  as  principal^  cannot  be  (b  m«ch  at  arraigned  as  an  acceiT^ry 
***V^"^  »7  Affite  TO.  Ab.  B.  Corooe  105,  aad  F.  Coroue  moo.  extend  on!y  to  the  cafe  of 
»aanrifliajf  after.  Aod  8  H.  f.  6.  Ab.  F,  Corme  463.  tirprefly  goea  upon  the  fuppofition,  that  a 
CMaayto^fo^j  giilty  aa  pnacipal,  opoa  evidence  which  only  proves  him  acceflary,  (0  S.  P. 
C.  105.       F.  Corone  424.     •  Hak  S44«        (")  Vide  fup.  C.  %%.   fcft.  ,-    ,4,        |  Hak  6a6 


r^^pAOicef^A 

(«)  4  C  kc  45. 

R»ftal  3t5. 
»t  H.4.  4t. 

Ab.  F.  Moiir.de 

faitt  1X8. 

»5^  K.  3.  44. 
Ab.  F.Cor.  136^ 
41  Affise  9. 
Ab.  B,  Cort 
to  or  III, 
Crornpton  til, 
F   Corone  aiOw 
(r)l  F.er    ix%^ 

Sup.    C.  15.   U 

(f )  Sop.  f.  1.  g^. 
9. 


SOOt 


Vot.  U. 


Mm 


the 


;i 


I    t 


{4j  Sum.  166, 

KcjiWAy  107. 


(h)  Vide  fup. 

f.   I.  8,^,  TO.' 
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|he  fa<9',  and  therefore  that,  an  acquittal  which .  cletrs  ^4  man 
from  b^ing  guilty  of  the  fa£l,  doth  by  confcqucncc  dear  bim 
from  being  fuch  an  accefTary*     And  this  feems  Tcafon^ble  ufm 

.  the  ftippofttion  that  a  man  may  be  found  guilty  of  an  inbiv^ment 
^gainfl  him  as  i;Kincipal^  upon  evid^oct  which  only  proves  bioi 

,.  to  have  been  an  acceflarV  before..  ,  .,       .      '. 

^  But  if  a  man  cannot  be  fottnd  gtlitty  of  fuch  an  indifi- 
tnent  upon  fuch  evidence,  as  it  is  ftrongly  \a)  hoWcn  ihat 
he  cl»nnot,  it  may  whh  great  reafon  be^  ftiid,  tttat  th^  acquinal 
of  him  as  principal  no  way  acq\)ifi  hirfi  as  act^ffary  before  •, 
for  if  fo,  h^  might  favc  himfelf  by  *  mere  ffijy  irt  th^  indiflmcnf, 
and  bar  all  other  jp^rofecutions  by  tin  ftt^ittal  #1  a 'tfial,  ^wVich 
in*  truth  nevcV  brought  him  into  [§)  dang^^  of  hn  Rfc.  And 
(f)  Keiiway  107.  \^  \^  yp^f,  this  fuppofitiOrtj  tttl  rfuppofe%  rtlat  \t  hhoJdcnitt 
Lamb7B?2.c;  fo'"^?  {0  books^  Contrary  w  thdfe  abdve  dted*  thK  one  who 
7.  has  been  acquitted  a^  t^rinci^al  may  bt  tried  igsM'ai'itxciTaiy  . 

Fofterafii.         before,  as  well  ae  after.     '      ^       ''"  ^»3  '..  -  ,\<y  ■ 

Mr,  jufiice  Foflcr  contends  wi'Fi  rome  warmth  Tor  tne  opinion  of  our  autWt  thit  tW  acquU* 
tal  of  a  principil  it  no  bar  to  sfubfequeht  profecattod  tgainf(  htm  is  tik  aecelTary  hefwt  )ht  fi^  id 
tHe  fame  offence.  3  Dircovtfe  3624  ^iid  ip  Febnury  1668.  Sameel  A'kiJlt  mu  triHd  46  m>  (tutA 
Ini'iOmenft  j  fiiil,  as  pria«if«l|  acKt  as  acccQjqF  ti>  Uie  muidet  of  ^  S4fW>nbiir|  Gpd^tn*.  tSiia 
Trials  798.  ..',,..... 

(.0  Crompt.  43.    .  Self.  12.  .  But  k  fccms  (^  agreed^  That  an  acqujttaj  of  a 
B.  Corone  186.    ,^3,^  ^^  acceffary  before*  or  after,  is  no  boc^oa  (ubfeqwcxjupro- 

S  Hale  62Z.6i<.    /.         .  •    /i'..  .      .    ^Z  ^ 

s  Haie.44.   .     fecution  againft  him  as  prmcipal.       .  .  ,,       .^,  5  .;   ,0  \  y  ^ 

„  ,  .  £(:4^?.  13.    Alfo  it  hath  been  bolden,  tbaii  airacq^ttalpra 

F^icr  361,        ^an  18  acceliary  to  one  pnncipal,  wifl  xiat  (iave  him.  icom  oeing 

arraigned  afterwards  as  acceiTary^io  another/ in  tbp/amefaA* 
,.    But  for  this  I  01  all  refer  to  chapter  i^p.  {'eiElipQ  ior^y-fc^Uv  , 


(r)  Sup.  c.  15,  f. 

15. 

ai  H.  6.  18,29. 

Ah*  B.  App.  41* 

44  E   V  »5' 


/,  • 


yi-  A 


ow  fat  the 


Se^.  14.     As  to  the  ieventh  particular,  t//x«    n< 
Jaw  is  altered  in  thcfc  rcfpefls? as  ro»*aMndi£lfAcnt^]r§ Hen. 7. 
c.  I.  •  It  feenns  agreed,  (r)  Thatijy'lKc'cominoft  Taw  an  ac- 
quittal oiv  an  indiAment  might  be  |i)<aded'  ih  bar- of  an  ap- 
^b.  B.  App.  11.  ppai  Qf  death,  in  the  faiM  mamie^  Ss^  a#^  acqukta}^f  4ny  other 
^ummary  144,     ]^\Q^y  mjgVjt  |)^  pleaded  in  bar  of  a  fubfequent  profecution*,  and 

47  £•  3*  i6. 

Ab.  F.  Curone 

204. 

B.  Appeal  33, 

3;.  102. 

a  Leonard  i6i. 
But  this  ii  made 
a  quaere,  17  Ai* 
fise  I. 

(f)  Vide  fup.  c. 
25.  fcft,  15. 
Crompton  11 T 


therefore  in  favour  of  appeals  a  general  pradice  was  introduced, 
(f)  not  to  try  any  perfon  on  an  indidtment  of  death,  tltl  after 
the  year  ind  day  had  been  paflled,  by  which  time  it  often  hap- 
pened that  all  was  forgotten.    For  reformation  ther«)f  it  is  en- 
acted, *^  That  if  any  man  be  llain  or  murdered,  and  thereof 
«^  the  flayers,  murderers,  abettors,  maintainers  and  coo^forters 
**  of  the  fame,  be  indi£led,  that  the  fame  (layers  and  murder- 
'*  ers,  and  all  other  acceflaries  of  the  fame,  be  arraigned  and 
<'  determined  of  the  fame  felony  and   murder  at.  any  time  at 
Kciyngc  95, 96,  «<  thc  king's  fuir,  within  the  year  after  the  fame  felony  and 

97,  9*.  ^    rr:    \*' 

Summiry  «44»  a4S*    S.  P.  a  107.    B.  Appeal  9,      ^%  Aflift  8.    Ab.  B.  Appe* 
Ab«  Br«  Appfti  la,    u  H,  4.  94.     Ab.  B,  Appeal  361.     41  Aifixe  14.    Ab.  B 

'      '  «  murder 


a  Leonard  16  r. 
119.     45.  25. 

Appeal  75. 


■•     ft»iirJe:«^  •3<i»»'e^  and  rtHi--'t^rruf},» 

■"■'AVr*  *siy;'-tlla<'tten  the  fe„.  ;„„     S  •  fult,  »iih|„  lb,  ,i„ 
•«     quicc««.       Ibsill    not  faffir  him  ,"  "'  "7"  "'""'  fc«  l>  «- 

"Vi,«u  «»■■  — »y  "f  ■''"»'°«"i">«?^2!il''^^^*'"- 
..    cicala    r—    «..««nl«),  iftiK,  te„„,7,,'*«^l^ll«,li«lp,i„. 

-i    ^m».-r^-        ^<    **?"P)  Igitrtj  That  ,k-    „ 
SF«?>ii*>*^^    *Vrt--«»'«-'i'A«l»tm*,'„d    |,„""=l''"J'<lml.,r  Sis. 
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CHAPTER     THE     THlRTYi-SIXTff. 


>    ; 


OF    AUTAbEFOITS.  ATTAINT. 


(a J  Sam.  «47.  1  ^  f"™*  ^  ^  generally  agreed^  (^)  That  whercm  a  nan 

a  Hale  251,  J.  is  Btuiitted  df  feldh>r«  ekhcr  iiy  ]i»dgcnentttponavcaftd« 

l^p  c  or  by  (^)  outlawryy  ciK  iabjiiratio%  whether  apon  aoioditeQQt 

II  Coke  too.  or  appeal,  he  may  plead  fmh  attaiodenta  any*  Aibfequeotio* 

6  Coke  »3.  '  dtdment  or  appcal5  .for  the  fame' or  any  mbdp  fiobuy^' 

SuprAc. «}  (ca.  sg*  (^)  Y'et  this  Ih  tntit  a. quaere,  aS  E.  3.  90.  But  no  n^d^e  It  tated  of  the 
qaaere  in  the  abric'gtaen^  of  the  ctft  inf.  Cdiom  136.    Vi4ff  iS  H«  a.  ft%  -  it  Cdhs'ioo.    • 

...  1    '  •  .1 

(0  9  H>  7.  19.  And  two  reafons  are  given  for  fuch  plea  to  a  fecond  profe- 
Ah.  B.  App.  S9.  cution  for  the  fame  ftlotiy. — Firft,  (c)  becaufc  the  life  of  the 
fd)^s!p^,^c!'  defendant  waa  in  danger  by  the  firft;  and  It  is  "^gainft  a 
207.  *  '  *  maxim  of  .Uw  fU)  httng*4i  flci<ifi  mto  fachrdangcnr  moie  ttenvoce 
S"w»»y  M7.  far  one  and  the- fame  oifFence  :-^ecwdly^  (df)  bo^ii^e^uitnlif 
l^,EVtm^^t6.  ^^^  proceeding  .10  fttch  Second,  proibcotian  tcaiuiot  be  towf 
Crampon  113.  purpafo,  bccaufe  the  paity  19  dead  in,  law  by  ihe  firft  attakider, 
(OB. Appeal 9.  3„^  1^^  foifeited  M  that.hecaa  fiai^feitr >iindibeiebfe4tU 
Ab.  f  f  ct!Ue     ^^^f  T^^  i<  **  equally  abfard  to  attaini  htm  a  (#>  ico^iliiM 

as  10  attcmpirtO'.kill^ofM  wh»M«  aifesudy^  dead* .  •  And  •dwt 
isrihcbnly  (/)  reafon  Lfind  a^iy  wberjeg^eii  (9^  ^k^^f^of 
•^autrefiits  attaint  of  one. felony  to  a  proiCpfri^ tioii  for^lKHber, 
But  where  both  of  thefe  reafons  fail  in  the  fir^  c^hs^  V»ii  ^e 
latter  of  them  im  the  fecond,  and.  alfo  it)  fonHs^otbfF,  cafeSifoir 
Jpecial feafonsr,  ehe  pica ofotitrtfbiti^t^ain^ feet^a U>  bpof liule 
cSs&:  as  in^  the  foHowing  inftanoes*     r 

F.CotonrSt.  ,  .  i  ,    ^ 

95.     Contra.  4E*4.  n.     !^  Comne  17.    See  (he  rhipttr  «f  juijgaidlt,    (f)  %W'Oii  MW 

cited  19  ihe  pteccdem  klMU  .  '  <  . 

5f<^.  2.  Firft,  Where  the  firft.'atfaJnder  is  reveifcd  for 
^  errorl,  after  which  It  can  neither  be  pleaded  to  a  proftcuiion 
for  the  fame  or  any  other  felony  ;  betaufq  by  fuch  rcverral  the 
attainder  is  of  no  (g)  more  force  than  if  it  had  never  been: 
And  if  an  acquittal  pn  an  erroneous  indi^ment  oi;  ap^  will 
not  bar  a  fubfequcnt  profccution,  fiirely  afortim  an  attainder 
rererved  will  not  do  it.  But  it  Is  agreco  W  be  a  good  bat 
whik'it'ftands^'iinreYcrfcd,  beciRifirirU'tfpt  Vpid  mit  void- 
able only,  \;  ■  *  "* 


95- 

6H.  4.$. 

Ab«  F.  Corone 

ai7. 

B.  Appeal  10* 

Popham  107. 

7  H.  4.  J  I. 

F.  Efcheat  14. 

B.  Cornne  1 1» 


(^)S.P.  C»tc«. 
IX  t*<»ke  100. 
Summsry  247. 
4  Coke  45, 
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S*a.  3.    Secondly,  Where  thtf  attainder  was  at  the  fult  of  c/B-Cm.  n, 
the  kfng  and  fo^  pardoned,  and  after  the  party  is  profecutcd  l'i,%*i^' 
upon  an  appeal.  For  it  is  an  allowrd  maxim,  that  the  kinz  can-  s.  p.  c.  I'iJ.'' 
not  bar  the  fuit  of  the  fubje£t,  and  if  he  cannot  bar  an  appeal  tiy    1  infi.  n^.  ' 
pardoning  the  offender  before   it    appear  whether  he  be  guilty  sk'"'^'"*"^' 
or  iuocent,  there  caat»»t    but  be  much  let    rea'bfi    that  he   As.  F*Coi.  n-,, 
fliould  bar  it  after   ihe    guile  appears  by  a  Judgment  upon  re-   B>  A(>i<?ii  ic. 
cord.  '""•    '»tjk= 

$ill.%     Thirdly,  W"bere  a  perftn  iflaiblad  of  felony  is  {*]iH.(,  j... 
>fterw»di  indited  of  high  ireafon,  whether  before  or  after  hit  '^^B.Trtir.  1 1. 
(i)  attainder.    For  the  judgment   of  death   in  high  treafon  is  Tinft'^T/' 
not  only  different  from  that  in  felony,  but  the  forfeiture  is  alfo  i'opuim  iVj. 
mow  geseral  (extending   to  laiH  in  uii  »  wdt as-twJxnd  Jit  Sumni«,„j_ 
fce-Saipl,,  *ncefc>  the  flatutes  of  aS  Hen.  8.  c.  tj.  and  3J  "hjI.i.i 
HoD.l.cao.)  Bat  if  the  felony  were  lirft  cotnmittei],lrfeem>  Andiheab.'crva. 
f^^  agTMd, That  the  title  ofefcheat  to  the  felon's  lands  in  fee-  ''""  •?"""■>"- 
^•aple,  vefted  in  d»e  lordi  of  whom  they  are  holden  from  the  ('gof  "ais"v' 
"me  of  the  felony,  fli*ll   not  be  dcveftcd  by  the  fubfequcnt  at-  (•-  107. 
tt'nder  foe  the  tT«afon,  „  jt  wouldbe  if  the  ueafon  bad  been  *^'*";;P,;;*'  ^- 

*fft  commititd.  TeVjA'-b^V '" 

tie  pi 

Sir^ai.  5:    FoOrrtily,  'Where  >n  sppeHce  trf  larceny  hmh  a.  O)  Sop.  c.t,. 
fic»r»d  tappeal  brought  againft  htm,  hanging  the  firft,  and  after-   ''?',^X  "'  '' 
*arcl  mIs  attainted  in  the'firfl.'^In  *hreh  Cafe,  according  to-fome    \  Hjje  i/x. 
(f)  opinion),  the  court  nrtay,   in  order. l»  irtitle  the  fecond  ap'    F,C«imi«  §79. 
MIsrmt  W  a  reftftution,  Inquire  byaninqdeft  of  office,  and  ac-    '?i*'*' 
cim*««g  to  othefs  f/]  by  an  inqaeft  tiktnat  the  mffe  df  the   b;  App*''"^'- '' 
ptrtScss,  whether  fuch  »ppeUee  be  guilry  of  the  liiWny.oT  Ttoti    vid«44E.j  +4- 
An<B     ^he  law  feeots  to  be  the  fame  in  relation  to  an  indidment    '*''■  **  -^PP**' 
of  f^-*  Jbicefiyfincether  ftatuteof-iiHcn.  8.  c,  ii;  which  in-    V.'canmg^ 
tiller    ith£  pfofecutflT  to  i  reftituiion  of  hiB'goodtjOjKon  tfteof-  (/)4E-4.  >t. 
lender's  beiflg'fourid  guilty,  «JC.  in  the  ftme  maimctas  upon  |;^;,f;//,j 
m  si.j:3peal;     AKb'lthath  been  (*|«djudged,  That  a  pesfon  at-    ,4g. 
tainc^d  is  ai  liable  to  anfwer  a  pcrfmtal  aAion,  as  iF  he  had  not  "•  A^ft-A  gj. 
Ikcik      attainted.'    For  Dtherwifc  his  attainder  would  gi»e  hirp   skdl""!'* 
aprm  -^^iltge  an<)  protcflion,  which  the  law  is  far  from  intending  jh,.  b.  Cuf.  »i7. 
in  »H<iwing  the' plea  of  autrefeiit  attaint  to  a  fecond  prorecuiion   {,r)  '"/•  '■  'i- 
fer  aa      new  crime,  wbich  is  chieRy  grounded  on  this  realbn,  that  5^'^;  **J  ■  g 
thcl^-wwill'not  fuffiranabrurd  and  vain  thing  in  attainting  one  tij  j  IbU.  a'3. 
nho    is  itiuntcd  already.  ■  »'^ 

S^^.  6.    fifthly,  Where-a  peribn  attainted  of-onc  felony,  is 

afterguards  piofecuted  ai  a  principal  in  another,  and  others  are 

alfo  prafecuied  together  with  Mni  as  his  accefTaries,      In  which 

cafe  it  is  laid,  (»J  That  for  thi;  beiiefit  of  publick  juftice  he  is  (0  Pophim  107. 

■   Mm  3  *  com- 
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)  ♦ 


(A)  Sop.  €,  35, 
Je£>.  5. 

7H.4-  S5-     ' 
F.  Cor.  «x.     ^ 


(0  ^Inft.  »I3^ 
Croff>ptoo  HJt 
Dyer  3o8t 


(<}  ScA.  9>  io« 


(fl)Sap.e,f9.  .  compellable  to  ple$d|  &c. -to  .the?-  Tecc    1 

fca^'^'^^**   fame  manner  as  if  ie  had' not,  l>oi3^ri^  a    ! 

^  ;*^*  *  wife  the  acccffarics'ito  fuch  iecon4.  feU 
>  brought  to  their  trials  for  want  of  a  .^on  vi  i 
:  Se^.  7.  ,.  It  fecm»  (^)xlear,  Thar  a  Jui 
OQ  an  iodidment  or  AiEiion  of  crerjpafs^  i^ 
mcnt  or  appeal  of.  larceny  for  the  fame  tai- 
and  larceny  are  oiFeAcet  of  a  different  r 
ment  for  the  one  entirely  difFera  from  that 
I  take  it  to  be  ia  a  great  meafure  {ic}  9g^t 
mcnt  of  paiM  f$rtc  et  dure  in  pne  fslc^ny  C 
cution  for  another^  becaufc  fucji  judgmer 
the. blood,  nor  forfeits  the  lands».  ^^  1^/7  ^tc^i\ 
feems  queflionable^  whethjeiT  it  ipay  not  bar 
,tion  for  the  fame  ftlony,  becaufe^ jsi?^  Jife  i 
brooght  into  danger  by  the  firft.    \,t  ^     ,  ,^  ^^ 

-  £/^.  8,.  It  18  (d)  faid.  That  amtrt/i^iu  4f//a 
no  plea  for  one  who  hau  broken  th^  ^  jfoo  of 
But. for  this  1  fhaUjreferfo  the. books  cit^d^  cb 
third  (/).  ./  .;..;..->;»  ,  .  .^  ,..^ 
*  S/^.  9t  It  18  certain  that  an  attainder  on  ^ 
death  ta  no  bar  to  an  appeal^  by  reason  of  3  F.l 
forth  more  at  large  in  ^beprccedcfU  chaprer,  1 
appeal  againft  per fons  attainted  ofdearA,  t/ie  6( 
thereof  bring  not.had.  ai  it. js.ceft^n  that  it 

i  Hak  »5o,25i;  P^  autre/oits  attaint  ia  ftiU  ^f  jlbciiwcj/prce  as  il 
.  ^  common  law..   <  ^  •  «>  ^  ,-      ,.  ,  ,-   .,;   .-^  j^,^^ 

fg)  Sup.  fea.iV  fecma  chiefly  to  dtfiend  on  this  jeafpn,  (f)  -Tha^ 
(^U<-  kc38,,  ought  (i.)  not  tO)  be.  brought  Iwips.imo  danger 
»  LctnVd  83/  ^  for  .the  fame  erimcu  ^.Upon  which  grp^  it  fcews  | 
(i)  4  Coke  i^,  I  That  8' convi6Uon  on.  im  appeal  pri  ifldi<ftn]cnt  of , 
l^fonird  S4  '  ^"  ^'**'^'  ^clony^  .may^  l>c  pkt^i^d  yfo,  %n*  mii&menc  ^ 
Crompton  ij}''  fo*"  thp-fflmc  f^loj^t  An4  ibw  «.  fftiivff9i'on  q(  mm 
KeKngr94.  9$^  ki  an  appeal  of  .death  jnay  be  ^pifi^M;  Hi  b^  ^f  ^  ^^ 
l^^.ik.tt'^a/  ifldiamcnt  or  appciJt  f^  Khtimf^.^ifii^^^  thu  i\ 
C.  Car.*  147. '^  ibnjathy  fuch  » /conviaioo  Pl>,  »p.  wdi^n)pnt  of  deaj 

not    be  pleaded   to  an   appeal   ^%  witU  ^ft  (p  Mn  iadi\ 
'"^  (nn'cft  the  pafob  Cp,  f39ii}?ifl<4  rhe  m4^^^^^^ 
f *) '  ^"^-  ^h  ,  at -Icafi  hav^,  prayed  i itX  {ij  df t»;i4  «WV7  ^^  i  ^ 

t  Mclm,56,  •=".*•  r'*"'*  :«*P«Wy  .gi\y«»  iff.f|ipc4^^^^^  *  F^^; 

Infri  iea,  4/^     tainted  0n  an.  iodiiSi»>ent  of  dc»(li»,ji*«  ft;ir/y  ror  /liJ^i 

,    ,.  dergyi  cannot,  buf  J  be  tboug|>t  to  givf  Uds  .well  againft  a 

,     fon  ooorided^  £wc^  jrvipry  j^ni^^  iPFh>l^  f  mvlSloQ  i 

*     ;. ;.  wore  9  and  it  As  wbp|{y;QwiQg|^  fi^  W^.Mlt.M:^^  ^"[^'  ^^l 

.  /.    i(hall  not  prpjudicr  wy  iWK,  rtfH,%i)fr^j?fW'»'i|5c^'V^^^' 

^Zl^lSi  ^^  ^W  ^*y  be  pleaded  ^kau^inoibcfi  on  thecoma 


(fj  Som*  «47» 


iH*  phJn.'^Thiie  if  trM  Mclen%  «l»e  ■ftal'^)T»*«aWrf^rtph(rrfr^,j  r,.c<»q* 

hxmnpon  hth  <f«fliHW),'  but'^M'  dKMn  Airtiiiti  ^priibn  til)  JtBi,,?' 
h»f**f*nkrf»ign**of»lKhc'Wdn»»wh«fwrf;iwftDt>d  indicia.  *;«?■"■  »s. 
Airi*i*-ffttr*  fijigr**?*,  ilw  e«n  BftM  tlw  ftuiowarfflsErfwt'^ij'j  5-^  ^^^ 
3.  e.  (."A  (*»■»»  a  iri«i*  cofulft  of  ^Ht«  t^aay.'W^^  unaitdi.i Dyti  3.,'j.'  ' 
•Bflyi  wMeheaeo*-^  **»«  fe«r^  bt  analsMd^of  m^  atlu».    ,       , 
■  Sia.  IX.'   But  i(  ■fcewii  «o  b«  Bd«lKoo^4).«Bia  geiMnUrufa,r 
Tb«ifrer  ■  cltrk  »?o»rt*a  was  onoi  dtttwf »ed . to- *e  ordiijwqj.  ■,,,.'"*' 
hr't-Mia  Hot  »(*<*•«•»''*  ■*>*  ■imp«»cSo<I-<iriic«<Qr»be  famci.on  Suiir.  a««,»^. 
afT  other  WiMj  et**»W*«**Sd  b«foi«  fiich^ddwcfytiD  ihe  ordi»  ^1^\'',Vi  '"' 

tliDu|N>ai>fa-ra  fitf  reitoedi«d^d}by4'£lHi.  »  4.  Rnd«S.£tin..  1  'nft-  >|r. 
<^"A  TlM*  «  pei*fl'ii«»tt*«d  w>  bi»  ci«ig)iAr«iiyifcli»njii  OmM  cr'mp^i!P' 
Qot  in  rcrpe£t  tbcresf  l»r    a  rubrcc)t«rit  pRdecunati  foranotbei  F.Catr'nc  ij., 
ftWnynot-witWtt  tbe'tehcrfir  o*  elirgyi  ytt*  a*  I  uks  it,  «fae  W«"p.^j-. 
••"•geneTii^y  fiill  iSttltirtu^B  as  it  w»«,'a»sio  riifffcAwiy  ti»4wte<rf  ''^•'*' ""'"■ 
'''tp^)'  Wbo  ia  ■dmWMd  -totliivclefgpiifDMideAifanAialfbl 
**  '(>  etbcr  felonie*  within  the  benefit  of  clerjiy  cotnminid  ben 
t>re  nkeU  adrtuttui^i '""Hereof  it  (bemC'a^rKdj  That  reguUilf 
*<^-4diAitkcdM'hli  ct^t^-Oiall  not  bq aAorwirdiarraigned;  r 
■tf^a':  »2;'  ltf«e«ww-h*(**'b««n.Iong*fn^  T*»eiwt  aflly  f,;4Cokt4?. 

OiahA^ijgMer,'  ifpon  *n  ittdteuwntof  nuirtMr^  butalfo  tine  fait   *^^^,'„a  ,01. 
Hio, -'lifcin^  ^It^lA'ptfi^gmvAt   IM  fucb  cotnridioa,  hath  ^■}.  cj'c,*ix, 
NycU  his'  (Jlwfey,  *»fbM*>  »»f*oen>»auall)i  idmiiwdwitf  ""'^J'S'^"*'"'^' 
Biay     "bat  ^"Y  fubfequem  appeal  for  the  fame  de»ih,  sihe  migbo  ^„  Ibttifci 
k^-il*^  common  law.      AnJ  fo  10  the  (-Sji.Adn  »rom<he  fcrtn-   ciied  10  ibc  »»(. 
kft"^  tfcTditi-,  that  if  the  Uw  bt  fo,  he  th?»ihaih  bitvhrgy-aal   ^Ji'*''i         n 
ieor»-*iaionofniannaugh(cr  wiU  be  in  a  tietMrmTe  l4iftn'if}jbo  ViiJdT^j'        ' 
bd    "t»een  wholly  acquitted,  it  mav  be  anfwMBitiTbai^iaidtrt   4Ceife,»j.46.    ■ 
^3epend  on  any  icafoning  from  the  naiunnof.thc.chingv^iA'    '^'^^■''^^'^,'^' 
-»     thcilatute  of  3  Hen.  7.  c.  1.  which  BBpve&ly  tahaBiawa^.  cokjini'!  is-' * 
— -^»«nf  auirif'i'itt  acfuit  in   this  cale,  bm  by: rafTcrine.cvtiM  s.^iMdSj; 
i'trfAmrti  attslmed  oh  an  indidlm^nt  of  H<-arb.--«iha*ww,  b«*«'«d*4  l^^'^",}.;'^'" 
it5*c;«=d  to  thelt  clerey  to  pieJd  fuch  admilinvia  bar  Mf.MTip*  iagtJuj, 
ptSa.1^     piatnly  fcems  to    have    intended  toloavc  lk» bcflbfit no(  iR^J«7J,. 

■t»«fe:V,«'itftood  bef.TC.  (.1    r,' -,.,|    -1     i^-.r. 

S^St.ii.     Alfo  it  h.thl>een  adjudged,  (»0Tr6ai4f**.i.attoii    ^{^^^'^  *\' 

ttrlaa.^  wheihitt  the  apiJ--al,  in  bar  wh-reott6H*X«Kiai«f:*tld  ,^-\„^:\^,  ' 

tier  ^  Y  irc  pleaded,  wefc  depending  at  ihe^tao'ttf  ftxitconvio    loS,  ■' ■  '^  , 

P*>rt     <ifnot;   rmce   the  judges  (/.)  may,   if  {tU!y:tbi«k.«t  i»lMr   jJ^^^tT"* 

aVfes-tlion,  proceed   on   an  indictment   of  IdUtti^'MtJlKitbO?"^''  holdtnio  ll»ft- 

Ibe^  tan  »iipfeil  tr.cteof  be  depending;  and  iheitltJre -m.'OH  thC  11'. 

'^  'We  the   party   is  liable  to  be  iiangeiti'M  Ailiiii, guilty  rf  'f*it^"J' *" "' 

tauViSer  on  a  verdict  »gainl>  him  on  tuch  an  india^eet,  pen'diiig  .„d'thV  n<>c»  >« 

irf'ijpcjl,  cannot  but  be  «niitablc,  that  Ai^  iWi  otfi«  "fide  he  «js.  hS- J^- 

,;■"■--    ■       ■  ■  Mffl+     ^-'^ '■■■' V-,  ihoow  j;;;,^/' 
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Kelynpe  106. 
Vide  Dyer  214, 
21$.  296. 
[S)  3  Modern 

J56,  i57»  M^' 
Kelynge  I06. 

(c)  Skin.  670, 

671, 

Carthcw  394, 

S95- 
Kelynge  93. 

103,  104,  195. 

107. 

Sallceld  62,  63. 

{(i)  But  notei 

That  in  thit 

cafe  trie  party 

vras  actually 


J* 


53&  OP  THE  PLEA  CE'  '•  Bk#i« 

fhould  have  the  full  benefit  of  the  vcrdi£l,  if  found  in  bis 
favour.  .  ^  *  ,  •. 

S^£f.  14,     But  there  have  been  m2ny  (a)  opinions.  That 
unlefs  the  court  call  a  man  to  judgment,  on  a  convi£^ion  of 
roanflaughter^  on  an  inciidnient  of  murder,  he  cannot  demand 
the  privilege  of  hb  clergy,  and  confequently  cannot  pledd  fuch 
convidion  and  clergy  thereon  had  or  prayed,  in  bar  of  an  ap- 
peal.    And  accordingly  it  was  folemnly  refolved  {t)  by  all  the 
judges,  except  one,  in  the  latter  end  of  the  reign  of  king  James 
the  fecond^  That  the  court  might  delay  the  calling  a  convid  to 
judgment,  to  binder  him  from  praying  his  clergy  (cfpccialiy  if 
an  appeal  be  depending),  in  order  to  make  him  liable  to  an 
appeal.— But  the  contrary  feems  (^)  to  be  fully  fettled  in  Ae 
cafe  of  Ari7)(lrong.  and  Lifle,  wherein -it  was  adjudged  upon 
gr«at^f}eliberatiun9  that  a  convi<^/on'of  manflaughter,  on  aa 
indidjpent  of  marder,  and  the  (d)  prayer  of  clergy  thereupon, 
may  be  pleaded  in  bar  of  an  appeal  of  the  fame  death,  whe- 
•dmitied  to\*^*^*  ihec  fuch  prayer 'Were  made  upon  the'  party  being  called  to 
clergy  in  th^-,^.jydg0^ent.  or  not.     For  it  feeois  to  be  (^)  admitted,  even  by 
(^fjvidf  luL*.    ^^^^^  ^*  ^^^  contrary  opinion.  That  the  delay  of  the  court  in 
tea.  II.  ;^  not  admitting  a  maa  to  his  clergy  who  prays  it  when  called  to 

I  And.  6S,  judgment,  fhall  no*  way  prejudice  him,  but  that  he  may  bar  an 

4    o  e45,  4  .    j|ppea[  by  pleading  a  conviction  and  prayer  of  clergy  as  much 

as  if  he  had  been  adliially  admitted  to  it.  And  why  ihould  it 
be  more  reafonable  that  the  delay  of  the  court  in  not  calling 
a  man  to  judgment,OiaU  put  it  in  the  power  of  the  court  to 
make  fo  high  a  privilege  in  favour  of  life  wholly  precarious 
and  difcrttionary  ?  To  which  may  be  added,  Thatademanl 
of  clergy  by  a  convid  before  he  is  called  to  judgment,  feems 
in  flri6lnef&  to  be  as  legal  as  a  demarHl'  after  a  call  to  judg- 
ment^ fmce  whenever^a  perfon  appears  to  have  a  right  to  his 
cl^fgy,  as  hff  feemai  plainly  to>  dot  whetf  his  crime  is  f^und  to 
be  fuch  a9  gi^  M^ithin;ibfc  benefit  of  it,  •  it  feems  a  neceffary  con- 
fequfi^a^h*^'  hQcWs  a. light  to  pray  it»  -And  it  feems  (/) 
f /»;  Hobart'289.  agreed.  That  by  the  ancient  common  Jaw^  clergy  might  be 

demanded  upon  the  prifoner's  firft  arraignment.  And  though 
N.  B.  "^he  rra-  afterwards  for  fpccial  rcafons,  the  judges  made  it  a  rule  not  to 
oning  0  ^^e      -^jn^jj  gpy  Qjjg  ^^  jj  fj)j  j^fj^,.  jjg  ^ad  pleaded  ;  yet  I  find  it  no 

tained  in  trit  wherc  holden  in  the  old  books.  That  a  man  could  not  legally 

fieTr  *t*he  a^*'  ^^""^"^  *^  ^''*  ^^^'^^  ^^  judgment.     Neither  doth  the  (i)  opi- 

probaiLn  of*u  ^^^^  ^^  '^®  Contrary,  in  the  report  of  the  cafe  of  Armftrong  and 

Mansfield.  Lifle^  grounded  upon  the  authority  of  {h)  Searts  Cafe^  fecmto 

I  Buirow  aSoi.  be  at  all  made  out  by  that  cafe. 

Se^,  15.     But  it  feems  clearly  fettled.  That  whenever  the 

record  on  which  a  man  is  convifted  of  manflaughter,  and  ad- 

40. 47!"^^^'*      inittcd^ita  his  clergy,  on  an  indidment  or  appeal  of  murder,  Is 

Crompconiii.    crroneou's,  cither  in  r^fpcG  of  infufficicncy  (/}  in  the  indi(3- 

•       •  ■  *  ment 


Kelynge  105. 


(f)  Sop  e.  33. 

1.    llOy  III. 

(7)  I  Salk.  63. 
Kelynge  105* 
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menjt  6t  a(^peaf,  or  for  a  {a)  mif-trial,  &c«  fo  that  fajs  JjTe  was 

not  in  danger  at  the  trial.   Sec.  he  cannot  plead    Cuch  convic-       *  ^*^*  *** 

tioft  andcclcigy  Acrcon  had^    in  bar  of  a  fcconi  iridiafaicnt  or 
a{ipea)^f 


.■1  ti;.  if  I  .',■     ;■ 


(    P.l     ( 


««ff  U.    It  hath  ^0ent'^«lf«dged)  (^)  That  Ae  concJafion  of  n) ,  uoli. 
a  fif^ii  mir^itm  (9Bwia\o€  matifl»gmt!f.»rf  clergy  therron,  ^'  ^  ^  ^  "* 

^•^^  Vr fua  fimri :^9fwj(h^  i^  tlf^ndirf^^mpelB dehat i  or  ;  ,^^.  ,• 

^^rju$[^m^mompnaJMr  ^^a^nfm  ma^uUn&i  debtat.  3 !«».  131. 


'  '  f      ;    I  ?    (    .'   / 


O     '    '     *  »  * 


/ff^??»  :?M«  Caid  (*/)  >«>^  have  been  adiadged  in  Holcroft-t  >v,c.„™ 

''W5  ^(j  an  indiftirwfH;  ofcmMjtdcr,  ouy  J>e  {Aeaded  w  art  abpeaJ  ' 
w  ^  fanw  death  j  but  /Mvis  „,„  ceiteinly  .^m  the  »*ry  poinr  ■ 
W  m/jucft«>n,in.,ttfft,«af*  J  .neittuer  do  I  fiad  it  txamfOs  takeii^;  ,^  ' 
n'«9<.j'vafty"^^^  «>«-it..    Ho«cv«r,ii.«  irf«tn,dear,  TcSi'i'V"' 
"i«  fucj,^  coBwia»on  wovid  be  a  good  bar  of  art'  api>eal  at  tt»J  3  Uoi-rt  leo. 
?g'»^P^,;/)  >»Wi  .««  *»«CP  ie  i»  not  •vritfain  the  letter  of  J',',;.^  .,, 
,i^'^  7.  -«=:  » V  «'*'*^*^  "Pentiow ;  oajy  perfow  «:<juitted  or  at-  i  a^JW. 
.""■^^H*,   i"i  wall  npt  Pe  «*UJy  copfttMcd  to  ^^ichin  the  riiean-  ^/J  Sap.  f.  lo. 
'»?  Pf ,  it,  U)  bein^  «  t»»ip  rcfpea  a  penal  ftyute,  and  dero-  (?)  3 1»«.  tjr. 
gatory     fruBi  a  maxim  of  the  cafaunen  lav  in  farourbf  fife.  K^«>y»i*  '•«• 
And  tlioMg}!  it  be  ^n  a  gjf  at  meafure  (i)^%Kei^  That  the  (h-  ,,,  ,  ^nd  «t. 
'«e  ifl^     givioe,  an  a«)«»J  agiiiiift  a  perfon  iSitaimed  of  murder  4  c.ke  -U. 
?  b^    PFf  fljry  confipqueijce  ^ve  it  as  well  agajnft  one  con-  »HP>.  t  ««>. 
*.'^   .c>f  .pvurder,    bec«Hfc.  every    perfon   attainted  «•   fc«n. 
m  aojcl  B»orci  and  jf  an  appeail  fliould  not  lie  againft  a  per- 
lonco^^vu5ied  unfil  hAoWfltc.  attaiot^,  it  would  be  whblty  in  '■'■ 
lhtpo.-M|wr..of  ^e,,«fliM:,|,,byc]4«l^«ng  Jogi,,  lodgment  on  a  '" 
mj\.  ^^^f>f'*.&^^*.¥*rMf^AT<>  *99Kai.    Yet «nce ihefe  riafons    - 
Nd  ^«3ti  iiv  the  safe  of  «i«:  cMvia  of  Umitidt  fi  itfmitni, 
&    ■-•^  •■«»*>  veil  be  argu^»,  Tha*  a  coavMHon  tl*«eof  ittit    ' 
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A$^  '*i«  :%?w(niar^granlAUr«i'^sf*'' Where  k  is  gr*iitiMe  of 
>  t\g\iu   And,  31  Wltst  ts.fli6  ft»tar<t  df  it  PftidiMi  e(f  Gni«t 


I    V  >• 


1 1 


•  .•  1 


»'  IS 


8#^*  If  '^As^iO(thcfidfcpoin^'tii:.\  ByiAoip  •.pirioniK 

Wfe^t^lU-i  chert  and  piMr?,  wh^  had  hrdr^iaj^  ^  wicicif  gr»rtS  W 
Tute  of  ^7  ^  from  tW  < W»*T  <w^  i^crlpt ioib'--B4«)  it  h  le^weti  Vjr  Xf 
H#B  •JA4..  '^  H^nu  .g.  C''0*^ircdb.ii,.  ♦*  'fhiit  -no.pfivfda  or^ffoilH  of 
c!S£il!r7»4.Vo  «.wM  cfliieof! degree  iWvcr  tlwy  )«v  AaJJ  Imri;  4)«irof  i^ 
S.  P^C.i^:  0  <•  ^iird9n  of  F^ik.  airty  .tfeafdnalor  :if:k)niC9i  whlooe)Mi^.Ji^ 


t^:*ir?/t7;uj  ,  As  to  the  fecond  point,  vtz.  Where  a  pardon  Is.graiClUe 
(i)VUctlicca(^  of  right  (i),  I  thall  endeavour  to  Ihew  where  it  is  tobcfo 
of  Mtrft^<i  A  bfiin^r^Fftftt  ^r«nt^(«M}<ooiiii  ^iltjlkifoeaaura^lfrlkaaii- 
^Mmmmi^^  lu^.  4eb6«)lty^  T^Vdbten;  dtcnsd^  Ibufgbiav  fcdvtoibll 
^•wper  53,.  y j^j;  j^^  ^  rtiore  girtty^f  !fc«6cry^y d  ^llUMfi  To  aft 
.at)>bviiif4harihlifl|c^MyiAed>at»(1apf«Uieaq   ^o  nciis^  v.:r 

AKb  e.fr,  ami  .   «,   uj^  V,     "g      ^JjCj-i,     ^  'fi^  &ftl,  TttTftSW^Ur^i  Iropfie^t 
ptrdon  tiiereoa,  CJ.ft'ff'  /  '  w      *  That 

:-e  Reg.  190.  *  "*^ 


or:  V  A  K  D  O  M. 


TlifC  jt  .11 M  cv  the  rfirci«ti«fl  of  the  km|^  whetdrr  he  wtlf  (.]  f. 


ft* 


grant  j  pirdon  in  fucb  a  cafe  or  not.     And  IgravaUy  hereto  *B4-  it«,  it7, 
it  ia  ikid  in  four  feretal  notes  (o)  in  Fitzheihert's  abridgement  l^  _ 
•f  cafw  in  the  time  of  Edward  tbe  third i  Tliat  a  perfon  ^/'e*^"*"'- 
feuiui-git^of  J)oinicid*yf  j^^^^i/a  Jato.btuinittc(l  to  flri.  *fc-F.Cm.\^" 


feuDfLga^  of  JtoBiicid*  /i  4^j4ti4fini4  Ja  to.  bt  untittcd  to  ftri- 

fcn  in  order  to  attend  ttre  klng*a  grace  :  And  /«  in  t^oothei'  ^ 

notcaoF {*) ealiss  in  the  very  Tatme  year,  it  it  faid.  That  in  fuch  a  "t  m  ifa. uu' 

**(e,  if  ilia  prifonar  caufe  the  record  to  come  into  the  Chancory,   V'pol^        ' 

ti«  cfaaactilor  wiH'tniltc  hian  a  cBattef  of "■  pardon,   taithout  f*'^-t="»n. 

fpokiagrottieltiogi   and  thiofeam!  to  ha  (r)  fettled  at  thii  day,  wWc  , 

x>d  agmiUe  to  the  aneteot  (i)  common  la»,  which  llitn  not  ■'•  '' 

»t««.fc.1niaffiii«.™».;of.  u,  a^ml,  ,!»,(„,.*,*  ^^..^J  i~".  7,.V,*; 
™  OaUK,  "  If  It  »«ll  plxMe  the  kiog,''  AiU  be  jaltMi  aa"  "■  "•  *fvC' 
■poj™  only  out  of  re»ei»nc:e  to  him,  and  not  at  inlendcd  m' JV,i  . 

■»'•  ,h.  tight  of  the   fubjea  ,o  foch  a  pardon  precariooi.  M  It";,"'; 
Mdthe^^aifcovo-ehadi  voi>ieh*m»tohe«Oi«.a*y.mt«be   "l. 
"»ncitad  atitll  thootht-.fcy  liu..*08  IhenI  ti  »can  OnlVtheJ",";'' '■■•*'■ 
J'"t  of  the king'i  pardon  toa perfon  reprefenied  to  him  ai  euiltv   M.' <','i .b, 
«  totll*«tda  yi  ilfni^  only,  'withe«tany«erti6ctie  rf  Hie  •-'«"-a^t- 
"""9  up«».eeotd.   Fo.«o„,,a,,hofecaf»«al>ehn,  mention  IS.,,l,.b„k. 
*J^^    certiaeate,   »a  *.  ottrors  do,  and  if.terelL  .ofach,  i'S  "  .1.. 
"Wttwiei  fl  ften>T>tain  ehattlwgrahc  ofia.pardon  ia  a  mare  "■•••'?""«'   - 
"«e»  orbvoar:     However  it  faema  to  ha.ebeon  ahai.iY.V  .S  ,  f'"* 
»«^  tHlat the  forleliltre  of  .goodi  b«  fudh  homicide  mav  bi  *l.->.ci. Ir, 
"i*l»^<»  taadoo,  (•»!*  i»  thief .atior/ar^afeftgmiM  Erice  B.-0.™.r,«. 

.j:Sr"*^'"*"':i  »^ji-i-<i.»~„.(/;.dj„dg,d,Th,,f«cia  TrS,!,,... 

:£•*•«  »  aatieaeflinr  .for.one  aho  ra  mdiiiad  odly,»f  homi-  *  B- 1-»». 
»•/*     -*)taU<«i*  «nJ  oohfiiiraa'  it,  o  for  one  »bo  i>  Ihund  i""  '  ■="•  '»■ 

Wto  .»«h«IW.i»l«rto«»ill<i.ae  ,heS,6,i«J'<f  ,£J^.  ,7: ^i'' •"■ 
I«.fc.a.  of  the  l.ghi  i  for  that  .a  gtoondel  j,»,,n,,fc,  h^l.  aiTifcli,. 
<A  but  oa  Ihe  contempt  of  the  law  in  not  Dandioe  to  its  •"  lar™. I.  .be 

It^mmswrWi.'  '   ■ •     '    - .  ,,     '    ,        •l.apw .( f.i£-    , 

.    —        - ,     t  ■  .     . '  ■  '   '  ■     p    "  1  '7"I  tiuimita. 

"»ny  perfon   or    perfons,    being   6ut   of  prlfim.    fll»ll..xomp 

'V,mt   -EHijT  rubbery,  and  aftetwarda  dilcover  iwo  or  n.oiE     who 

*'  fee»     fcad.  or  afterwards  fcall  commit  any  roSbefj',  fo  ai  two 

"  or  iricire  of  the  perfons  dlfcovereii  (hall  be  cnnmfted  4F  'nfen 

»'  robbery,  any  'uch  difcoverer  ftiall  hlmfelf  h.ite,  and  is  Hercbv 

"  (i»ttt|ed  to  ttie  gracious  pardon  of  thejr  maj^rrtie?",  tSeir^lleirt 

t«ltj4  fiicccfTots  Tor   all  robberies  which  he  or  tJiey  OiaflTiaw* -^■'■'  -" 

^.ttt'B(BiM  at  any  time  or  tuncs^efijre  ftfqfi  difcpi-ery  tnid^   "'  """  "" 

"'    *»iirtich '-■  ■^- ■- - 
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i4«» 


OF      PA 


I   « 


I 


I 


A  pirdon  of- 
fered toclippert 
of  the  coiQ. 


(a)  Vi<J«  Top.  C9 
33.  r.  64,65. 


A  pardon  of- 
fered to  h%T- 
ghiSy  bouTc- 
breakers,  horfe- 

f>r*lers,  »nd 
ihop-liftcrs* 


(h)  I'lie  c.  33. 
\fn.  85  to  icct. 


A  pa'don  offered 
(0  iia.u^'gleis. 


**  which  pardon  (ball  be    likew 
**  brought  for  any  fuch  robbery 

Sei^.  4,  Alfo  it  is  enacted  \ 
*^  That  if  ^ny  perfon  or  perfon 
'5;.  guilty  of  clipping,  fcoijiixig, 
*Vingi  Pr  otherwife  (diminifhiij^ 
**  afterwards  difcover  two  or  i 
".wards  (hall  commit,  any  of  \ 
^*  more  of  the  perfons  difcove 
•*  fame,  any  fuch  difcoverer  (ha 
*'  intitled  to  the  gracious  pardon 
^*  fucccflbrs^  for.  all  fuch  his  cri 
•*  committed  at  ^any  time  .or  . 
*«  made." 

Sea.  5,     Alfo  it  is  enafted   | 

(which  excludes  (0)  all  perfons  1 

night  or  day,  in  any  (hop,  ware 

privately  and  felonioufly  fteal   an 

dizes,  being  of  the  value  of  5  s.   < 

&c.  be  not  atSlually  broken  open^ 

therein,  or  (hall  aHift,   hire,  or  c< 

mit  fuch  offence),  "  That  if  an) 

'*  mit  any  burglary,  houfe- break 

•*  any  horfe  or  horfes,  or  any  m 

«•  whom  the  benefit  of  clergy  is 

*^  and   being  out  of  prifon,  (hall 

*'  then  had,  or  after  (hall  commi 

<'  ftealing  or  felony,  a$  aforefaid,  \ 

**  of,  or  caufc  to  be  difcovered  an 

**  who  (hall  be  conv idled,  as  afon 

M  (hail  have,  and  is  hereby  intitled 

<*  cious  pardon   for   the   burglari^ 

**  dealings  or  felonies  as  aforefaid, 

^*  (hall  have  committed  at  any  tir 

*'  covcry  made;  which  pardon  (ha 

•*  an  appeal  for  any  fuch  burglary, 

SeSi^  6.  And  it  is  farther  enaflc 
4.  **  That  every  perfon  who  flial 
**  of  the  {b)  felonious  breaking  and 

day-time,  and  after  ihali  difcover 

mitted  fuch  burglary  or  felony, 
"  (hall  have  40].  &c.  and  be  entii 
*'  glaries  and  felonies,  except  murdc 
*^  don  (hall  be  a  bar  to  an  appeal,  I 

+  .It  is  enaded  by  8  Geo.  i,  c. 
•*  runner  of  foreign  good^  (hall  wi 
^  offence,  and  before  hii  conviilioi} 


«£ 


1< 


Ch.3^, 


OF     PARDON. 


"  hh'icCTBiJjficrt  ihwein  fo  t>ie  commiflioncrs  oF  (Jii*  cuflom^  By,,  ceo. 
■'  or  excire  in  England  or  Scotland,  fo  ;is  t^ey  or  two  of  ihein  •■  S'-  A«ol 
"  at  Icift  be  toriKjacd- of  futh'offtnce  (as  aefcrided  in  the  P''""^''"" 
«  aflj;  rtie  c^ffena^  or  ofF^nders  fo  difcoi-ering' fliaJI  receive  in'"^^^ 
"the-fumof  foM)'  poands  fof  etet*[>  fiich  offirnifer  fo  diTcovered  '''|1-''ti.i 
"  and  tonv'i&cd,  fo  as  ihe  valueof  fhe  goods  recovered  by  fuch  *'""■'•'" 
"  dtfrovery  ftati  exceed  fifty  pounds  j  and  fuch  perfon  fo  dif-  J«,u,o"''°*  '' 
••coVtringflii.lt  be  clearly  acquitted 'and  difcharged  of  ftich 
"  his  erWr  offWirt."  '  And  thfc  like  it  «niaed  by  Q  Geo.  2 
«■  3S.  tpon  tte  ftOT!^  fo^ea;-      •   ■  .-/,^.     ,  .,,•'• 

Jf:J''    '^^'^'^1^  I^wh«  mann„  ai.  ,ppipy(r  w^o  con-      ■ 
^Kts  the  appeicf  w,int«lcd  .(9  a  fVdoa.    Thk  l»lh,  bcea 
^««n,  «*apu^  24.  fc^ion  Swemy.fe*fiB.      .  .  ,..     .  T, 

^7     It  U   when   ID  lCtOI>vl<M.    ha.  - 


f.pp™ 


■^„.--, -ladrH* ■— ■ 

rtofiiriiiltia 'viit'nee  for 

J'Wd*  o,t  .  kloJ  of  hope,  th«  ,«»mplit„   -h»  bthi.s   fr,l. 

('!itui 


ilicrtrarc  been  nlsptiil 

fur  Wlf«ai»li,.f  <b«*|,oJE,n,th,   Uin 


irclpfe  ttie    whMeUuib, 


'*'i'i''?iP°i"k^'^\"^^f  ■'-'''^  nWor.a  pardon  P^rfoncf,™,. 
-  Eiffic  =  1  fliall  cbnr«Jer  the  following  pmicuhn;  firft, 
whetc  fVa^h  a  pard6n  »  good  iii  law.  SeconJlv,  Whatis  iKe 
<HoC  •K^    TtrinH^,Wtietiirfr1tni8y'beVaive<l."^       '   -'  - 

Ajt»  «lwfiW  point,  «fe.  Where- fiidi'  apaidoaiB  feood'In  Th<ft«r.i 
Uir;I    ifcairconflder,-    iv  What  b  rtqafredto  wwike -agood  P"'""  in  ,ma 
pMdoi  <jtf^  felony  in  gMie»al,'  a;  Whatij  panicola^ly  required  *'*  ""'^^*'"'- 
inajki^a^niefwfeaftini  nianler,-ttr^apoi     j.'HAwfanhe  bj,*.   '       -■         •-  • 
don  «F ' '^«i^' man  may  ^difcbargv. anoiheri     4,  Hoii^^r  it  h   ' 
SKcfiarjr     that  the   pardon   of  fafnal  ifiovfoasl&r jftiotivt  be" 
fctml.'      5,  Wliether  th«  king's  graw  "of  a  pfoteffioir,  ^l^f  ^ 
place  ctf  Cnifiib  a  traitor  onftJonVcirry'wi^hBaitimplJedDtovlon 
oEVwcnoib    6.  Wfcmtli  le^abed  to  make 'i.g*4.pa,don'of 

offences 


54* 


or    P  AR 


I   » 


I". 


I,' 


1 


•        ^ 


1   > 


I  t 
V 


offences  not  capital.  7,  Whether 
before  it  is  committed,  8.  Wl: 
vbich  cannot  be  pardoned  after  it 
a  pardon  may  be  of  force  againd 
{uhjt&.  10.  Whether  it  maybe 
pardoA  it  void  iq  refpe^  of  a  wr 


wAb.  B*  Ptteatt 

3  Inft.  s)ib ' 
(^}SH.  6^fo^ 
bttcnoit.  tint 


\4)tH.€.«o.  c    5/^*  8»..  As  to  the  firft  partic 
Ab.  R  Chif,  of  to  make  a  good  pardon  of  felony 

down  as  ^  general  rule  in  m 
may  be  reafonably  intended  tha 
fucli  pardonft  was  not  fully  [a) 
nefs  of  the  alntf  and  alfo  ho^ 
thereof  upoa  record,  the  pardo 
IfflpoHtioa  «(>on  the  king.  An 
Kii"c!?ei?"  rcafoft  of  Che  )«W,  1»hlcb  feems 
tbt  title cT char-  xbis  hig&^prerog^ive,  ^pon  a( 
strofPatdMi).  (jparcthofc.only  wbofc  cafe,  i 
!•  bcet«(«b*  J^v  i((^lf  am  be  prefumcd  ^ 
jbicdbimibchft.  its  gCDe/al  K^€$f  vHich  the  \ 

ib  perfeQ  aa  to  foit  every  p 
groua^  it  J^atbbeen  bolden> 
thefe  words,  ^^  that  he  had 
^*  in  (be  kind's  court,**  and 
all  manlier  ATfel^nica  \  this 
nH.4*ii*pl«  fcaufe  it  ibail  be  ialended  tl 

IV^tS^-^lie  ^'^»>  ^he  .heiDf>uaie(s  of  the 

Alfa  wb^re  oim  outlawed 


jk\n$i*»  coutc/' 
(OF.Cbaitcril, 
S.  P.  C«  loa.    ! 
CfOsnpfOA  115, 
fiom  the  au* 
tboncy  «f-  tbt 
yearbook  of 


dctateof  this 


in 


cafftit  factft*  id*  ^Icjgj,  wbict^  was  CQUntCrj 

yildliSi^w.  ^^.  *nd  afterwirda  purchafc 
good  becauft  i» ,  Bgainil  the  jppdiam^  &c.  i 
Bnde  uoflKiittra  not  aUoipred,  becstufe  it  mad 

«d  /et  u '"faii  f^  ft*mi  agreed  by  all  thii  (d 
that  opon  tbt  ^  pf  ai^j  feleny«  whether  by 
ftdrr-ippeartace    ^fjg^  ^^4  afj(erwardB  get  a 

nJiMbtiltip.  toention  the  altauoder,  tht 
peal,  cbe  Pbr*    caoie  it  fhM  .^c  intended 

tbe  atiaipder,  ^ut  was  de 
grieve  btm  wh9fi,Hi^  has  tr 
the  like  groysd  it  bath  be* 
who  ia  QQ^y'i&td  by  ver 
it  reci^  ^he  in^i^ment 

Ab«F.(:bar.m>./jr)  qiKfti9oe4»  whether 
B.  Charter  13,         . 

6^d,4.4.    iSa;).  ijj    •sAftM4.        A%». 'F.  < 

»6«    Ab.  B.Ckwitra^,  .SGotesyL     9«  Co  rone 

S51.    S«  P.  C»  loif  J2|«    Pakoa  c.  94.     JK.clyns« 

Ab. B« Panat  ti«    (/}  t%k.  3^4.  4}o,     a  Kcbl 

3». 


wardi  aliovcd* 

Ab,  0.  Pateatt 
9Ba,4«  «l. 


.C;hf37.  ^  F.     «  A  R.  D  a  W.  ^^^ 

Bm  ihja  hath  beeo.  ftf)  »<?>^ge(^  to  be  hejpfii(,>y  t/ie  .Woids  jfw  i  K^kr       t "  ' 

ttd.-^.     If  li«h  been  hcfldeb^  T-h«t  *rtcT6itIyY*^,  Mrion  WtoEj 
*f-iSHdoin(«iftairirf'irtl'ti'«;at«M,  OS  we!i  as  alf  felonies  il»hkt-  Cn.  i,i„,'^,'°' 
*oever,  ind  might  be  pirtffe*  to  an  itrfiaftiWt  fof  Aem:    Atirf  i'"*  »>*■ 
it  fceins  10  be  taken   for  granted,  \n  many  (c)  bijpks,    [hat  a  S.'p'  c*  *^  ■*'" 
IMrtten'of  iM  fclotites-ih'    gene.ar,  ivifHAift- de?trlbtog  iriy  one /-cki'teriT' 
■    I>iftftiihPft|.,Bj-,  rtsy  *»»,    «Hhis  ddy-.:  if'thtf  party  Be'neH+.rtSf'^J"*- 

-  ^HiSfSftef,-"cBnjihg"»''*'**^  r>-*+i>-  ^*™ii.ii]iwj;iiiiu^-£vc'-iLi.:i       . b . />.,.^_ ? '■ 
iliw:^!jig _  ^ _^ ^_^  _^^^^ ^ 


•"!!i"'(rtr<ii*f-Kf»MW.i>tHtp,Hbll««  .M'fJIto jhpHfeJ  ^»J(»i.,r, 


*.»^•«e!i^«llMlmi',«fc|*:^fl«f  ■3,ic«i-hM:hi:KCT...rt6,l  ■"-  "    - 
«l'-*ulliM|lfft««l*>l»'»l''lsfttreiJl»,(lH.l,-c«ili,Jrt»«ilk 

««ir»elii«j  fdfcWihteW (»M«fc.i*(taii*g(ii«,,,^rt';„  o<n  of  TO  ,rfto  * 

«.«««' ft<fc"*flicb-'»TiKWff;'li<iii*lfci|iyl(,„i,iiH  >•,!„.  5J2ifJ')-, 
liiiWi"*  llo*»«tefWiW,"*it  «c.p  mil^  «(>.»«»„»*>*  KiK'i 

tfc»p«,>M«pre6l^P«ceffijUvol-n£4ry  pgj^s*  .And  theVr  "-  <  ■ 

ii»*w)»cttebocik<lpBjk<lfpuJcji».of»Jlid(Htoi„J,^l  ■ 

teM  that  tbe;  eilher  fpeak  of  a  paiiait'bj  pirfialBeEt  or  tliat' '"  ' ' 


I  • 


I 


'I 


I       I, 
I 
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i 
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(^)  Vide  R»yRi. 

"3- 

1  SIderfia4i, 


fa)  Dyer  124.     ffiey  fuppofe  /^fl  j  that  the  particular 
Vide  3»  Aa;47«  pardon  though  they  do  not  cxpietb 

Ab.  F.  Lhmer     *^  .    °  ^  ^ 

***•       -  5^4??,  10.     It  18  enaflcd  by  17 

•^     '*'    ♦*"«very  charter  ef  pardon  of  fel 
-**  ed  at  any  man*8  fuggedicn,  t 
:  *^  name  of  him  that  makes  it  (hall 
j  "•*-thc  -fame  ftiggethon  be  found 
-•*  difal lowed.     And  the  jufticcs 
''^  Ihal)  be  alledged,  fiiall  cnquir 
*♦  and  if  they  find  it  nntrue,  C 
••'alledj^ed.'*     And  it  is  enaded  i 
*•  an  approver  become  a  felon 
**  procured  the  pardon  {hall  forfe 
^'/tf?*  I  !•     It  it  certain  that  a  t 
tends  not  to  piracy,  as  hath  be 
ch.  37.  fed.  6.        • 

SeJf.  12.  It  ieems  a  fettled  1 
ihall  be  carried  farther  than  t 
therefore  where  a  man  was  atu 
and  the  king  reciting  the  a.ta 
k  h  faid,  {c)  That  becaufc 
mention  the  felony,  it  was  difal 
how  it  was  pleaded,  nor  to  wha 
made  ufe  of,  nor  how  far,  or  in 
and  therefore  though  (d)  fome  1 
the  authority  of  this  cafe,  thai 
yet  I  do  not  ^g\\  fee  how  any 
this,That  ii  fliall  neitheramou 
nor  of  any  other  confcquencc 
AU.  f .  c:or.227.  cation.  But  h  ^eemt  difEcul 
Seccb*chap,er  n^^  „ell  pardott  the  cxecutio 
r'"prieve,  , .  .  <o  have  Decn  any  way  deceives 
i>«t.  Tr.  261,  judged,  that  the  king  may^  if 

€ion,>and  no  more. 

5///.  13.     It   feems    (f)  a; 

of  pardon  excepts  fome  partic 

tion  extends  as  well  to  thofc  v 

others  J  for  if  thofcr   whofe  g 

ccptcd,  much  greater  Tcafon 

pears  in  fo  high  a  manner  1 

being  within  the  letter   of   tl 

intended  to  be  within  the  m 

follow,  That  becaufc   the   \ 

is  attainted  is  not  (^)  good 

tlieretore   fuch  a    general     c 

extend  to  thofe  i«r hereon    i| 

the    cafe   of  fuch    a    pard<: 

That  the  king  ought  to   be: 


(c)%  tt.4.  a  It 
Ab.F.  Chart.  2^. 
B.  Appral  a7» 
Chare,  de  F«r. 

B.  Corone  S4« 
>Coke  13. 

S.  P.  Ci.  I02«.    ' 

"5* 

Suminarv«5l» 

(<)6  H.'4.  6.  . 


<   ?*»v^ 


^/;  6  Coke  13. 
&arom«ry  2JI. 
3104.238. 


Ua.  8*  9* 


agwft  t(tc  partr  bcEpie   he  pvdoos  him,  M  Iiatb  been  mom 
fu%  Oieva,  fedioa  the  eighth.  '      ' 

Jbe.  14..  A»  Hi  lbs  fMOad'  pirtioiw.  •««•  Wliu  u  psr-  (<lSar.fta.  9. 
itoriiHjrrmwiTetf  in  m  panlMi  of  wifai,  mttdaf^  or  n^  >— 4  *^7tm. 
do  M(  («)  fiiid  that  tfw  eoonMn  Uw  ivqiiiM*  uaj  chiag  putt-  J|  *"-  3^' 
ctthf  in  tHe  Ann  df  pi»*"M  «f  raob  criM*.  «Meh  waroM  fTchM.),. 
*H»%  iMtfffite  iB  Ihr  pM-<l«»  «f  Mf  Mii^  wtmgmr.  Bmt  '" J?'~~«5- 
-irMng  eMaMlby  *»  «M«e  of  9  £*r.  3.  «•  »•  wImIi  ii  riiVbi',''. 
coaRnoMl  67  Avrrat  (>)  ft>«lt<|««nt  Aatutas  "  TiMt  efaanon  ii-  * 

"  ofpudbii  or  nMnAraghMrs  OmU  aot  te  fraMed.  buanW  ■«"•  l-  <■ 

**■■»!  flbrAtt  «i«tl»r    tn  W>  own  J  fit  11.  v bp  mi^op.  r'/s.  p.^.7>[. 


'  tWDe."     And   there  < 


i.  Ibe  fpft^  (*)  l^, 


^  >  pirdon  of  any  other*  honkMie,  bat  fack  a*  ii  done  ekber  „_„,  .,7. 

■D  <#4elMce  or  hjr  i»MM*>mui«»  of  by  inAMits  or  — t-'m^q  }  BnOwi  >jj. 

M  feme  have  eone  fo  far    »  to  hdd  that  the  kiog"*  pardonof  ^V^  —i' 
*sr  Mher  h(Wtei*e  *•  t****  |««i  wiWii  ii  W-tanfifond  by  par.  jkm (7, 
^'•meat,  or  at  le*A  h«*tt   a  »m  a^tMg^ ifada  fatuitf.    B#t  iL«ri">3. 
*»»  fomr  eootwry  i»o«  <Mrty  to  Ae  gemrd^tcMiir  of  the  he«te>  Jji.  */  ci,t  IS* 
«Weh  ckarlf  W  •^^  *^  h*wK'<  ?••»  »»  fwdoo  aar  hqpii-  4  ej.  V  >o." 
(>fa  !»  gciwral,  but  mo  to  the  exprefa  pvrportof  13  Rich.  t.  Ab.F.C».  15. 
■fcirt*  t^  (bewiiK  »»»*>«  fMin  the  king  a»Jl  maka  a  (Wfdon  1L"f''^  f.c. 
•f  OkBHdfr,  pl«inlf  »U*vi  that  b«  ha*  »  pMVft  to  vaka.  ic   56. 
>*fid«s,  riM  fcriw  rcafaoi  bold  aa  Ocongly  agaiiift  ibn  kwgV  »  ",V"f    s 
P»»re»  t«  pwdoB  niMi&Hight»r  as  noDt^r,  vkkh  jret  I  nevw    .jH^b' 
ke-w    4Mfuted.    ifcw«vcf,  it  iMW  Jwu^MUe  that  (hup  (Dtich   AVr.cor.265. 
<  le*Kft  1w  aUoWcrf  to  Miom  frofnxhe  irnHBefWa  ^ve  moL-   ^JtJ."  ''^ 
'- —  *  that  WQ  gftM  ffMiiMi  «««t7weU  hf  (/)  MtEM  ii>  ilic  ilXirld ' 


ffaaK    of  paf4on«  of  ai^  boviicide,  that  il)«M  ke (aoM  rach  £1.-  M4,Tb«jn 
Kw^tAls  cirramftanem  i»  eueauaiiM  of  it,  h  W17  bi^ag  ^  >Mi»rri»>'< 
bvup       w«7  wkhiii  *•  vpntf  of  »ha  rafca  is  tbi  hsUIm*  mJ  ISTi-"!^""'* 

.L.  .-  .J  a-, ,      hj  th»  fctat  la 

K«fcl«l«J.4ii.p*    »fa»*a»i.«ta.     ,aMr.37- 


Me     «nUa«uteh 

''t    i  CB  Ciin  H  coiKtra*'  Ib  it.     S«c  mlb  Sbl 
W5—    Sh*^*!?- 


It  ii  rwiied  bf  the  flatule  of  13  Ri«h.  »..&  1. 

"  'X~k^vt)t«  comsKMu  bud  gric«oi4}(  coiaplauwd  xff,  the  oitf- 
•  oat&ducfi  wbich  bad  hapfvuted  to  i^e  jealai.  for  (bft 
jt,  mardets  and  rafca  had  bcca  coaaaanlf  done,  *ni 
■ore  becaufc  chanraa  of  pardoa  had  been  ea(i)y  graaied 
Aufei,  and  tbat  hcrcupea  tfaa  camiooiii  had  requcfted 
to  tcar«  that  fucb  cbartw  mig^  not  be  panted  i  to  whkb 
ibe  Wing  bad  anfwcn<i«  That  he  would  favc  hii  Utajuty  >Bd 
Kgatnjr,  at  bit  progenitors  had  doae  ;"  and  thereupon  it  :>* 
tmet^  •A^That  iM  dtaiMF  <tf  pardoa  fltall  from  bcncefTth 
"  W.illoni  bcfaa  lor  ioAiec  for  suudci*  oc  ^  Uic  de*'** 
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"1  '•'  i*"    I 


OF    P  ARD  Ol< 

-3  i'-;-.,  ..1;  , 

^•^  of  a  man  flain  by  await^  alTault  or  malice 
"•*  hr  rape  of- 1  woman,  unlcfs  the  fame  mu' 
^**  flairr  by  Awart^  aflault,  or  malice  prepcn 
'^^*  of  4  woman,  bffpecified  in  the  fame  . 
]^* .  charter  of  the  death  of  a  man  be  aliedgei 
\^  io  which  charter  it  is  not  fpecified^Tb 
,**  any  fuch  is  arraigned,  was  murdered  or 
^*«  or*  malice  prepcnfed,  the  fame  juftic 
-*^  good-  inqucft,  of  ihe  vlfnt  vhetc  K\\ 
<*.*  he  were  murdered  or  flain  by  await, 
-**'  penfcd  ;  and  -if  they  find  that  he  wa?. 
y  awuit,  •  afliult,  or  malice  prcpenfed,  1 
'**  allowed,  and  furrhcr  it  (hall  be  dc^ 

•^';  Se£l,  16.  -  Alfo theftid  flatutc  rcqui 
.hnn  who  fued  for  fuch  a  charter  (houM  1 
;linder  a  great  penalty,  &c.  But  to  this 
tjxtrept  only  what  is  contained  in  the  |i 
•  ^    >.-  -  -  *    pealed  by  16  Rich.  2«  C.  6*  .  1 

chm  if  p!'  ^Z^'^y  ^  7-  '^f  ^^  f""y  appears  from 
^Xl/.r:^^^*'-  ^-  That  the  king's  pardon  of 
Keiiway^i,  xannct  be  good,  without  a  claufe  •: 
Ma/ch'*^^*  :5rime  be  fpecified  in  the  pardon,  t 
aj",^&c!'^*  ^V  ^2\h  e^^r  ^^^^n  dirputed.  But  i 
I  Hale  466.497.  4^b)  adjudged.  That  a  murder  mieht 
Yetin  Raflai      'general  defcription  of  a  felonious  V 

45c.  there  are  t      /•-      r  in  ,.    .  .      « 

Pfeccdrnisof  iCJaufe  of  «(?;/  objlante  of  this  ftalutc., 
pardons  of  all      4n.a  great  mcafurc  to  evacuate  fo 

rTtVt^LTan^^  the  /orm   Of  the   chart 

nonobftante;  J'^f  ^  goo^  rcafoH  why  this  flatul 
«ndin  D)-cri24,  which  was  made  for  the  prever 

tJU\>u'"^  '?'^-^  ^"^  "^^y^  tends  to  aboliih  tl 
pardon  of  aiP .',  ^o  RUt  fuch  a  rcftralnt  Upon  the 
treafonj,  Ac,  jbut  4»ullowo  to  be  reafonable.      Bu 

ireafon  was  aifo  ^h^ve  bcen  of  M  lutlc  for  ce  fmc^ 

exprefly  pardon.    TcfT.   2.    C- -  2f.   by    whlch'    it     is 

;eVr,'&;     ;;  r^/ni  and  after -that  feffion. 
•ttainder  for  it         ^f  or  to  any  llatute,   or  an 

wasexprefsly         <*    &c/f      'i 

(^)iK.We36j.t74:^'   Shc^tf  «83,.a«4..j  Slcinaer  r<7 

KdlyflgC24»3i^     Moor75i.     laCoHcig.     *  Jones   56. 
•  nd^ccnpUincd  nf,  "S.  F.  C.  13*.     Sumroarr  ^  co         Vid 

»;:   .11..':  -1     Jt   -;  (•_    /  . .»  •;  i  V'l;   X      ^  .    . 

'■J  ;; V,;!  "»''»•  I »- ■  But  It  feems  p Ja 


15: 


ac 


b  «'4  vJ 


Ch.  37-  .O-^  -,    ^  A  R  D  O  K.  j^^ 

were  it  common  law,  for  which  I  IhiH  refer   to  fe&ion  8,  g,  f.j.lCeUesfi,. 
lOt  11,11,^.  from  vKence  ii  ftJIoWT  (^>**   'W^rdon  of  h*- 
Ae  (i)  ftUmioHs  killiPg  -of  J-  S-  may  b«  w«ll  l>I^»ied  w  an  in-  ftj^^jf  A**  '^* 
dtfivemof  m^nfliu^wr  fw  killing . hirQi.     Bui(  vliare^  fuch  a 
pardon  hath. been  pleaii^  Xf>.^n\aAiQtxMn%'0i,.t9W(i»ughiKr  by 
-die*orQDt*'sirtqie[ft,thP<:«*rtin  pru(J«K;o.^*lh  refufcd  {£)  lo  C)  »  lt«l,.4,s. 
aUdwj.it  till  ibe  faAih^-tecn  found  manSiUi^tcr  oaly,  by 
tijokgr  diea^d  by  Arthur' tfQurt. 

-     SeA^.-   Ittathbcem    C<:|adj»Mlged.  1^  wW«;.»  g<FneiaI  MlVri<i..( 
a^  of-pirdort  rxpreftly   I^apdom  all  pdic  Ueafpni,  but  c^ccepts  6Coicei,.    "* 
tnqrdtr,  tt  cannot  be  aTo«i«l  by  inditing  we  Wimurdir.ontjr,  c»mfioa  n  j, 
vitbdutthe  word  jNv^w/*,  Sk.  Who  h«y,bfc»  guUty.of  peut 
trinfiiil}.  Ibt  the  lefa  «i^nce  being  iac]Mi^,iandco9rei).ueniljr 
droiuietlin  (He  greatBr.)'c»x)liat  blit  ^epar^opod^y  *■  (Urdon  of 
"  ;  and  therefore    the  exception  of  murder  in  fuch  a  pacdvn 
Dxafrbc  cttnftrved  of  SubU   murder  only  uiil^ialljr  ib  Cflled, 
uididotbpot'amount  lo  t>^itt treafon.  , 

'A^tfuacr.    AUb  it  b»th    been  («/)  ajljiif1gri)i  T.b^  *  general  (i)  t  Lcrla*  r. 
*ft.Df,pttd6ivof  iUfelonwt,  ^c.  ex^cpi  naurdw,  IhiU  extend   "'■,., 
10  aywi  i(/<,  for  notwuhflanding  hi*  oStaqcmj'fn  ftri^nefi   J  jtiET*'!^. 
^'  Called  murilcr,  anJ  confcquentl^  may  fecm  naturally  enough 
'"  come  wiihin  the  exception,  yet  fince  tBc  genefal  words  of    .     *  " 
^  ^£^  of  parliament  are  to    be  expounded  according  to  the     '    ,  .»,-, 

Cpaijmon  ufcof  them,  and  the  offence  of/,-/*  Ayr  and  morder  ■-* 

iie  .generally  undcrllood  as  diflin£t  offeaCei,  and  fuch  as  am  ,,^ 

''iftio&ly  treated    by  al]  auttiors,  who  when  they  ^fe  the  word  ,;    l 

"lurcj^r  as  fignifylng  a  ceruin  fpecie*  ar'afFehce),lil(nyi  meant        -      ■     *"  ■ 
V  >«:    the  mutder  of  anuttier'i  and  farther,  Ghee  there  is  greater  ^ 

'T3(c>Dto  except  the  murder  of  another  but  of  a  pardon,  than  .      . .  .i> 

'^at    c»f  a  man's  felf,  bccaule;  both  the 'law  of  God  and  nature  - -'• 

fifda     generally  lo  tequifcbiood  fpr  Wood,  which  can  be  applied    '  \  '_,  '[" 

Only      «othe  murder  rjl  another,   the  wprd  rtiurder  {bilHn  filch      '  "    , 

in  ea^<ei?lion  be  taken  only  to  rignify  the  tnurdei' of  anoiher.   '■      ■     '     ' 

Se->^.  21-     Alfn  i<  h"l^  been  (t)  adjudged, T^hat  [f  a  genera!    MPr4w.4»f. 
i9  »#■  pardon  extend  ip  all  reloniet,  otFencea,  Injuriet,  mifde'-    ctVi»™^i«-' 
ineaE-K«)r>,  and  other  thipgs  done  before  fucFi  'a' d^y,   it  pardoq^    Thiihin>di> 
iHo^^niudc  from   a  w  jund   given  before  the  diy,  whereof  the  ^-Ojafi. 
piTt^     died  not  till  ain-r  the  day,  becaufc  the  ftiokc  which  is  the 
ciufc     of  the  death  bi^inj.pardyned,'?!!  the'efftits  t)f  it  are  COO- 
tiHue_»lly  pardoned.       r\-j.,,-  ,    „    ,,      -.,  .,  m    .'.     ,      ,'     .      ■-  '     ■ 

Sr^3.  22.     As  to  the  third  particular,  v!k.  How  far  the  par-  frj,^^^^ 
4on  -cWgaeman  n^  dibbaige  .anotberE',  It  Jfisoia  to^M^gene*  ttt  4r. 
rrfly-  ■  fin"a|feed,   ThM-nbtrfithftanrfitig  a!)  (yofttes  are  ig)  i*»  •-•• 
feiiVdl.'^anf  cbnfctjuently  a  pirdbn  of  9^'.:nwfl.c'arinot  be  <k  JJ^Sl^'w 
dire^  djicharge  of  another,  yet  tn  fome  cafca  the  felony  of  one  p(rdi»,  jj . 
"««^iwiy  W  («  ifu  deg^nfalitrttpbnfttoiPQf  «o»herj,ibwt  «be  '^•^  chL^ 
1     ^.!.      ■    ■  ■     -..     ij.    j^ftw  lila.'Ti),'3i.' tafe^,^.    laM  f*&  •)■    »fw  14' 
- '  ■  N  o  a  pardon 


54S  O  P     P  A  R  D  O  U.  6k.  a. 

pardon  of  the  OM  wtW  ^y  a  neceflary  tbnfequenoe  enire  to  tfit 
y  ^  f  w  n  ....    i>*t>cfit  of  the  'Ot^i^r.     As  where  the  i>rincipal  pleaded  "hit  f^} 

(d)  F.  N.B.I  1 5.  ±  .  4^.         ...  ,        .         »^  f         *  ^*  1  ■    «-  i    V- 

7  H.  4'  16.  ^rdon,  BR€  watf 'allowed  K  at  the  common  Faw,  ( ^J  before  niS 
S(Hi.c.  a9.red.  attainder,  or  where  he  {ijeads  »nd  ta  a)fowed  it  it  tb{§  daj 
Ji.ysop*c.'«b*  before  his  {c)  eonviAion,  in  whieh  ciifc  It  feema  tliat  the  «c- 
UiU4i,^%,  '  ccfTarf  ntjiy  by  ft  tiecefTarjr  tdnfequence  take  benefit  cf  tt^ 
(c)So9,  c*  S9«  beci4)fe  he  ctfhnot  be  afraigncd  till  after  the  principal  is  coo- 

,  i"^!^.  23*     It  IS' (rf)  agreed.  That  if  4  ihan  be  boiocf  to  the 

F^iirdoii^i*^'  '^''^6  *^  *^"*^^y  f*'  ahothci^,  (or  thepa^wcot*of^ft  ccrtaiftfihc  of 
b!  chjrt  of  other  debt  dub  to  the  crown,  the  oardoti  of  the  prineipid  h  t 
Partoo  }6.  difcharge  of  the  fcirety  alfo.  But  it  feems  to  have  bieen  (i} 
b!^kt^zlalb^r9  ^^^^  ^s  a  general  rule.  That  wherfc  a  man  is  bound* a  Turetf 
ciicd,  for  aaotber  for  the  performance  of  t  future  ad,  thi  dircharge 

of  the  principal,  before  the  time  of  (he  performance  will  not 

diftharge  the  furety,  be'caufe  nothing  was  due  to  the  king  at 

the  time  of  ftich  dtfcharge:  But  this  feema  extremely  qtcet 

ff}  See  th*       neither  do  the  caftis  (/)  brought  for  the  proof  of  it  feem  aoj 

bb6ki  AcxtiV&vl  way  to  <ome  up  to  tt»   For  as  to  the  firft  of  them,  viz.  that  of 

titad.  \     ;  *  ihe  king's  reltafe  of  a  recognizance  for  the  peace  to  the  ^rki-i 

cipai,  before  tt  rs  forfeited,  whieh  iball  not  cfifchftrge  tke  (ore* 

.       Bk     c    ''*'•»  '^  "^^y  ^  anfwercd,  that  it  will  (g)  not  fo  much  fea'dif* 

ha,  kit.  17]*^'  tbiarge  the  principaL     And  as  to  At  other  cafe  (<&J  cMe^  far 

{h)  i  H.  7.  JO.    this  purpofe,  viz^  that  of  the  k*Hig*s  pardoning  J.  N.  tfte  ^uiM* 

ing  of  fuch  a  houfe,  for  his  bnilding  whereof  J.  S.i9'm>uiid 
lb  the  king,  which  (hail  he  ho  difehargeto  J.  S.;  Utkiy  be 
anfwered,  that  aa  this  cafe  is  put,  J.  t<L  dbth  ndt  ftettl'to^ 
bound  at  ail,  but  only  J.  S.  who  therefore  doth  not  feeoi  to 
come  under  the  notion  of  a  furety  but  of  ft  principal. 


.J*" 


Se^.  «4/   A-a  to^lfhe  fourth  particular,  tr/k.  HbWfdSPk^k 

t   rreteflary  that  (h^  pkrdon  of  fevfcra}  pcrfbns  for  ftlo^lfe^fdi^e^ 

(I)  «» t  4. 7.    rkl :  ft  ft elhs  ( < )  B^hed ,  That  the  pardoa  of  A.  #•  rtwl-  C. 


(k)^^iV.\.  23:    ^n^  each  oft'endtt^"ftritf  caixnbt  h&  jijiirt.-^  A^d  the^'yisir'^ 

^'^sl  ^chV  if  ^  (0  ^*  'E-  4-  ^  ^^  *«  *^ K^ldg^That^he'ftddJtttfA I. „_ 
pardon  51.  '  '    t/l^ords,  (TT^  i7»;  9/'fi^mj  Viri»  hbt  help  MfiA^tki  h^im^ySk 
^f^'3'^-"     ,'   fihA'joii^t  wordsi  ^  Btat  this  is^pif^  rtM  ta-belM^ 
f;^'^':     toivtAry  t<^fHe  -rtO,  ^^4  feco&a  toe  M'i^ikeiP  (aj  boeiSJUk  llw 

^oWj^fi*.^  at  this  day.  •'*^^"  ■ 

..) . .  >  ieifi'iis.  cA8:40tb<% fifth  partkakn^'sd  Wheffaer ite%liigV 

cI'l^iw  '°**  8''*"^  *^^  *  prote£^ion,  or  of  a  place  of  truft  to  a  traitor  or  fel^ 

Ab.  F.  cofod^    J'gffcdjl^t  9  pfQteaYV  grao|c<,|ftjv.felfiflJff4i?*m/p/«^« 
iTaft.  »20*24^t  V^^^^''3^3*    F,CorQflc6x.   But  F.  Qoroae  ]aa«tcciiit  cantrarj. 

V.**    .  .   ^  enuring 


Ch.31.  OF      PARDON.  5,, 

9»uti^g^f  fi  fiVdonfthat  it  fl»U  aotfo  nttiefa  as<privi7^«4iiiq 
{to<^  aarveriftg   imme^J'to'y  (■>  *>n  indiAownrt  nj-  the  fjmc   ' 
mpnopu  if  he  had  no  proicfiioB.at  34U    But    tbneh  a  Aort 
(tfi  ppteofa  cafe  jn  Fitiherberl'a  abrid^mtnt*  ■  vM^er^  one  ^c.  CoV  F.^Cririj,. 
ing  jndi^ed  and  fourtd   ^uilly  of  felony,  iHoduced  a  ohartet  *'''*'■ 
u&mf^bf  it  tppaATed  that.    th«  king  had  twed  ^im  fo  go  into  s.  i'.  if.'^j^"' 
Cr^freign,  to  the  umy,  wl>«rci»|>on  tbe  courtAllowrd  rhc  char^f  ^^"'1  jc 
ler.     And  Sir  tdward  Coke  [I)  ruppofei  rfiat  tbe  ofi'ence  waa  (ij  3  inn.  .^o. 
Ipeciallj^  (cciied  in  ihe  charter,  and  tfaat  fuch  resitil  variw  this 
caic  from  that  pf  »    pfHetJioa,  wtiicb  nvuft  he -a  fntmed  writ, 
#1^  tbiBfe/^ofe  Ci(n   iy^vc  ixq  fuoh  ceciial.     But  howewer/utha 
.«him«^^nrH»r«.»».-«  t-*)  iHfpet>C«irfif/ttppr««dingS9gaUiS  ('''"'.  P-C  1^4. 
«  feloF)  fof  a  bmc,    Idq  not  fire  how  it  can  be  collcaed  Jrom  3  ^"''■»!^. -so. 
ihUfjfcjihai  it  fl»Al^«"i*reas  a  pwdon  of  ihe  felony  by.im*    '      "    '"' 
PiiCitiiio,  which  fc«H^  ^t>ot«ary  iq  tbe  rule  {d')  of  Uw  in  other  (rfj  Sup.ftf,  ,1 
"fo8,,wUich  will  not  wlter  a  pard^ii  of  felony  to  becatricd  be^  *=• 
Jond  ^K  cxpreC)  pMrpprt  of  it, 

flowevet  it  was  fol^oly  adjuctged  (*}  in   Sir  Walter  Ra-  ^,j  Or.49;. 
/f'ah'a  cale.  That  the  King's  grant  of  a  miliury  command    to  •  it-ji'  go. 
^P^rCon  attainted   pf  ^ifth  treafon,  whcreio  he  called  him  hii   '^'"%T''k'' 
'fye  aij4  loyal  fubjeA.    ftnd  gave  him  judjqiil  power  ovet  the   '<T-'"*-*77' 
liixs  ^f  others,  di4  not  p^dpn  tfie  high  lrraf.;n,  becaufeeverr 

rdoa  of  high  treafof)  requires  an  cxprels  mention  of  it,  if  not 
ti>«  ^mn>on  Uw,  yet  at  leaft  by  the  ftamtc  of  13  (f)  Rich.   ^/jSup.fea-t^, 
3.       .iBcfidea,  if  the  ofFetice  had  been  bat  feLoixv,  yti  after  an   Ci.JSiij).  f.a^B, 
Wai  i-»der  it  could  not   hiM  been  pardoned  without  an  exprrf*    ^^  g      f^  g^ 
«ieati<^  both  of  Che  C^.)  felony,  and  alfoof  [he  ("ij  Mtaindor..      9. 

^^^.  26.     A*  totixe  fiKth  pattieular,  wk.  What  it  required  >,,  (  h  (  ^^. 

to  natfke  a  good  pardon  of  offences  not  capiul  ;  It  hath  been  ad-  37  h  «  ii!a»- 

i»dg^fd,-That  a  pardfln  of  9II    mifprifionB,  trefpaffi:!,  oSences  Ab.  F.Ch.n. 

i(td       «^>nteirpti,  will  j)ari|oa  , a  contempt  in  making  a  (»)  falf«  J'^  ch.rtrr 

tttuar.B».  Sec.  and  a  {*}  ftriking   in  WeftminHer-hall,  and  (V)  ofp.r.  .5. 

Wrr^try,  »nd  even  a   [m)  prMpunirt:  And  it  >)ath  been  lapd  (*;<U»  'o^. 

!li>w»r»  as  a  («)  generij  rule.  That  it  will  pardon  any  ctime  I  K.^e'ssi'" 

Xhidl^i'  is  not  capital.     But  it  ii  (aid  (0J  to  have  been  boUen,  (0 1  Mod.  )c>i> 

Th^Kf   fuch  a  pai]don  will   not  extend  to  fimonjr,  becaofc  it  it  ("f  (i™-J«. 

mtim  tr^  in  ft  i  but  thi»,feeinB  to,  be  no  good  reafcn  ;  for  barratry,  J  bIiIh,  ,,j 

lad     c  he  injuriofa  finking  of  another,  and  generally  all  ofFcnccs  Mi  Mod.  .oi. 

H    c:  mammon  law,  ace  alfb  rnefa  injii  tind  yet  it  fccmt  clear,  •t<ii"7  'S9- 

ihat     unlcfs  they  be  capital,  (hey  mty  ifc  piudqnc^  by  fMcb*  ^^porin'e  ij>. 

^'**^-  ■     iriji'/^".^-. 

<.,S-      -     >  SiMta  tTP.  ■!«■  ^  fuw  c«f«  ii  la  IE,eblc  7(0.  bot  thii  uiat  >•  »»    taken  iova  of, 
And   'OK(«ttntTl*«f*>*'^*'"''**^'^'^-^l»    MKM.fit.    X?dU*r<*''    aModcresa. 

S*a,vj^    It  bsrii  been  queffioned  (^)  whrther  a  geoeral  (t}TH.  #-9. 
j^tdeagftaU-ita^afles  uteilds  to  cbttDpeny  or  confeduacy' 

N  n  3  ^,     ■ 


5j«  O  F     P  A  R 

(a)  FiDch  134,  Stll,  s8.  Ai  to  the  fcventh  pai 
I'ii  6£  "efitinco  em  be  (Mrd^nci  ^  l^fore  it 
^MXtl^  •^recd  .(*).;Thitthi«i  iyflg  c»ii  b^  n 
II H.  f.  11,11.-  4r-  djrpeitibtiORnvih«rfo««et»    9>altc 

D*»i»7l.'  -IfctiUw  of 4i«t<»©,iWc:lo.  ftr -fiwunft 
jC»k<3t.  '.indiAiblc.aM»MwH«U(r-.  ^pr,? 
!A  b'';^^' *»-^  W>  WKKMingethp  dwn^  or«iriU,,wl 
!u««T«i,hM.,  fD*«iimt«.wpreyeit  i»|ilainlj  agai 
in  Sg.i<f«cift,;moafioo()*->n(l(hcniforevofd..  • 

I.  ]3I|  At.    ,    ,  " 

Ikd»  ta  finj  (lutt  with  (be  iMHatSiaa'Vxmttti mMm  Ufi^fnt. 
■IwcalwtMctiniDsdilptafttiaM.'     i<>  .i'. .         :< . 

HjH.  7.  »(.,  .  Y«t  it.fiWO»i:tq  |i»yc  b«n  aJjiic 

Ak.F.GrMt  ,,g«Dt40  theWhPBflf  SaliUjury,  and 

liPn.  ft.  1     iCaflody  of  »,ffti(oii,,^hai;  ihey  fliall 

CtiM  St  P.-  a.  j&sw  bftvifig  bffn ,  lallawcd  in  evrci  | 

-•■*;  ..fnoO),  Myifira?  fo^incgligcfit  efcapc 

■^  yctJl  ia  a4M(ted,|^at  fuch  3  grant  t 

tary  crcape;  but  it  is  faid,  that  it  f 

.    ,  one,  .becaufe  it  ii  punifhablc  only  b 

(rfj  t>rt  ^.      it  ii  a  ge^fr^l,  t.^lf ,  That  the  king 

M  H.  6.(1,       fibijrty  of  an  iawreft  before  it  happ? 

Ab^sl'l'ii,  i(.  of  tiis  manoi' are u  b«  amerced  fot.a 

tenurei,  which  the  king  may  pardo 

be  a  good  rule,  that  the  king  cannot 

h  mali'm  iu  U  before  N  happens,  )( 

of  a  prifon  DC  fuch  an  offence,  wh 

■'^jiicd;  and  farther  if  if  he   alio  a  gx 

'      jiing's  grant  is  ptairily  againff  tin  con 

\\  this  kind  fee'nu^  to  be,  ai   ieadHig  < 

.  jgent  in  hfs  dbVy,'  by  taking  off  the 

■  ncgf'gente.  I  fo  •««  wHi  <«  howtbi 

., ,     Tor  \i  feemi  by  no  rtieaiH  to^follow,  .i 

'  dilcharge'hi*'i>t^t  to  *Yi  amcixcnacnt 

■'default  of  bli'ttrtanis  in  a  waterfr.j 

venue  of  (he  cirowti,-~wbktV'if  is  adm 

>>      any  other  lord  may  do  as  weij ;  thi 

'     ■     pcteniary  p«»rf[y.for  an  offeqcc  of  i 

O)  lap.  10.  f.    happensp     Neither  doth  it  fcem  that  \ 

3f.         ^  '/'puiiilhiible'  by  V^«uUarf  ^nalty ;  jf 

O)  sbp-c.  19.'^,  i-a](j  tb  He  «rt*bfcvib»  wbtqb,  w  is.i 

■S)  s^fiSw      'rtiay  be-  Jih^flfenwt.  vBhfidea  i|  f«tn 

ji4l«v»^.a,  iiegllg(!nt''enrit>«l«<Will'£ifftit  ttu;  o^ 

1"  '""/'"^therefore  it  tsplaln  thot.'l  pcciiniaq 

«milir|M    'tti  be'their'i$ts4|f>fiuqia[iiict^   >Uonrd 
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Tii  rule,  thit  the  king  cannot  pardon  aa  offence  that  is  tnatum  in 
yf  before  it  happens."'"""' ''    *  ■       -      ■■.-  "^i  iA     ..;.-   r   >         ,^;.',,:' 
Se^.  20.     But  irtiriV'faJa  rtrinf,  «hk|i  t*  lat^fu).  jiii^iis  wd.t;i  ^j, 

'  own  nature,   Is  matfe-urtldwflilby  tHepfWiibitionof  aiva^l  pf  ^*'^      "; 

i  parliament  only,  at  the  c4n^iiig.f*K'>«l*''™»l'«'  fi')  ^W.  ^Jd,.?;^!^'' 
&c.  out  of  the  re^lrtir,  'im{TOTtmg  |'i/owtM».int«nban«lif«bin  WEh-rcra. 

■Toreign  flijp!,  ice.  feOing  (*)  wirres  btyooAia^ctMain  iptipF,  ^''^^•''_^«- 

?(n  exporting  wool  to  afrother  pttm  «hl*<3a!aii,  felling. f^f;  J^,;  Awn  i. 

■  win'ei  without  a  liceiice,'' multtprying  (*)  gtoli  osifiUor,,^)  ».v« 
'coining  money  of  a    bireSlIoy,  and  f*>«tiFr'in»«era  ,of  <te  .''^■■J'^'.>»- 

Kke  nature,  it  feeina    to  have>  b«ftfon»»rly.piaJtmi  (/ifpr.H.  ?.«.*" 
pinte*^  ttat'gcBwaUy  »h«  Jtiag  niighi,fJiJi?c;ifc.with  it  as  tp  a. chin.* 
a  («)  panicular  time,  or  place,  or  perfon,  or  cv?o  a  («)  cpf:  p^hJ^",; 
pqntinQ  sggregate,  4* c.  fo  f»r  m  the  publick  wii  concerned  in  ,,  h,  7.  B, 
it!    Y«  whcic'fuch  difpenfation  could  HOt^lMt  bO  attended  S- ehw.  n. 
wirtia  great  inconvenience,  as  the  inlrOductng  a  meoopaijr,  ^"j'^^ogh",',,, 
ot  ftuiliating  the  end  tpr  which  the  law  was  i«i*Jo,  as  ihcli-  ,  Uvmiit. 
ci^fing  (b)  a  particular  perfon  to  import  foreign  ca«ls  or  wioes  .t^'*i6a*>  j. 
piotiibiied  by   patUamcnt,  and  (p)  a  firnoriy  if  lt>wnded.rio  |*/ ,*',*h.  *."f ' 
MpeDd  the  whole  ftatow  Tn  general,  it  wa»  commonly  agrfed  v,u,h.ii' j^. ' 
'tflbeaoid.  y     -  .         ■  ■'      t_0»Rich.3. 

iHij.&      I, H.  J.  b> M«|«.    t>iw  »>4,>ts.  tO}.    (0  Se.  .b.bft^'fct  •fc»«c;,el,.,h  = 

ffj^ifpaa  J44.     II  Cok.B,    Bm  ihi  ImIu  »fc<»««t«d.      (fj  J  iui«  Tii.l.  75^,  „6. 

Alfr  Whether  in  »a  Dfparliitnemiijcsa  pariieular&i.  (,„„p...,5_ 
le«t  or  rid»t   o(  »aioii,  »  ihs  party  (f)  tneveA  \j  the  r^.j^. 
trewlibf'ft^s  ,hcftaai«s  of.  M  mortmain,  which givean  ^tH-^*-*- 
eri(fy,t6  the  rie»t  tawediate  Iwd  for  .an  alienation  to  a  cclr.  Vuihinj,,; 

■  prMiori;  the  {j/flMuies  agiiaft  maliWcnance^  forcible  cntriCf,  ,(,. 
"Jn'MiRdiSreBeBttatbf.thefciindred,  (t)  fuffcringone  m  cXe-  Jt'' ™' !■*■ 
eutfen  toefcape,  ««.  wWcfcBiv«an  aitiya  to  the  party  gneved  ^  '  9  ■ 
by  rtic offence  pfoft'tMtW* »-  '»  '"«'»*  K>  ***"*=  '*''?'>  "^^^J"  "^^^'''  *'"  ''"'"'' 
Tlartto  CharttrbyibB  IctngMii  bf  of  any  force  to  bar  (he  ^»„„,,  . 
ligW  df  the  patty  potinded  «p«n  fucb  flatute.  becaule  it  ij  g  „  ^  ^^  ^^^^ 
a  eftled"iuJ*,  tJ*tl'»-*»8  CtnMjt.srejudw  ijic  tntereK  of  i;«"«^'>|^t= 

"'Ae-p^iy.-'^    ■'      ■■■'■'■  ,,.a     kiniiJoM,' " 

;  .^iWere   a  ftat^ii  W^Sv.tMt^l^Itiog's  charter >  -  -'  r 

■i^ltt^^purport  '^F*^*H*v.r;^''?'rfKf  "^Jnl^f" '  - 

i™«M«»„  Vail  be  vtiid)  it  ifWdbySir((.).MwardCoke,  ^.^.tfCo.w, 
andiioZlfcofn^B'*/''"''**'*'"**^'^''''*''*'  ""Jcfs  it 'end  "&•    ,:  V: 
w  rpflr,  rr„™^  nrerogWivt,  fulety  and  infeparably  incident  to  .., .  ,    .  , 
AeWr^TheS^f^*  •t'^  rigbt.of  .p«^«^g.  or.  of  cop,-  :     - 


DT«r.«f  >    ' 
«hen  tbc  fit 

tatotittm.  '■■■  ■ 

Ptoodtn  ])4.  .( 
W  FJMb  «st,L 
•««■■  .„.  .  I 
PIowa<B  jn.  f 
Djo  s».s*  *9. 


o  r  'p  A  ft  c 

s>0>  To  ftir  fmepaMtote  tm'/n  the  khn]^,  t1 
yiitarU  ^may  Aif^tife  with  lA/'fthrttc 
to^pti^eftiAvdf  vNMii  '  AlH  4ti  (hifl 

ibto;  w>«ftby'9t  «4S'Mhdgedi  wkhi 

pate^tt  n  AM^ff^'Kt't^iftlitae  loiign-^' 
Slid  -ttie  ptrtt'  iKftMed  to  bUI-  -thtf  < 

libi  '  Wttiitfc  ilr  m  effM^K)  Ay,  thtft'  )<j 
rcalbniifbftlW(Mk4n>g'<t  Rcfr  taW  fer 
rogirirtf'iff  anjPtMKkuldr'rditin^to  tl 
jA'it  11  ritX  )H  the')ftM<«r  KSf  ttte  't^iflbt 
>n4'y«v  no'  ehc  'WW'  deny  tft«C'«vHri 
htvn  »  muttei  iit6\ffi£rtnt,  vtiert  the 
pmaill  tMilwriS'tlftre'an;^  pretent 
has  a  right  by  the  law  of  nature  to* » 
iiyhliin  TMt -before tift  f r)  ftBKTe of  9 
,^hofe  them,  VHleft'^llty  hstt  a  tee  in  -t 
rnfon  cm  there  be,  that  the  flitutc-law, 
thf-fwtrdf  of  tad£M|  Acuff*,:  oiaf  not 
•t  Hktll  he  thought  cwivenieot  i  But  it 
rcMntion  above  menttoneil  doM  ;ndt  ( 

-jeafiMii -which unjidtAlngaHb  the.cale 
viber  cAf  but-ooty  on  die  lung^  p 
fo'diffwnfewiih  the  (bitvica  concctqing 
ihetpardooing  of  nnitfecy  and  tbb  Cxpr 
(he  JfmdgTKDttd.by  the  liing'*  pxtthi!= 

'^ecwAi  th«y.iiB«ytbei.d!rpcl>&d«R^  by  c 
n  talcen  Ivr  ^nntiliij'lliat.tfac,  flUute  i 

'weli^bediCpeHred  with.iby  then  i..af,  if 

,^iwncfvthat>k>ccaofcillitutfs..wbich  fay  . 

•  clwfeiof  nm.a^^<<iiin>v  bejliiiioiircd 
the  fiatute  which  exprersfy  provides  agai 
be  difpcnfcd  with  by  it. 

■  St^.  iOi  Jk«J»^UJ.f»id,  TKittrjht  1 
ttidftamtu  ofin«rtO]^»t  wilhoBtafyda 

', thia  &eR)s : «nry  :iplbt>iii\r^ ,iittivib,tht 

Jtfaqiirtghfc.Qficntfqn'VAiGh.NthofeJtatum 

.'^iliUfe)twWb:Cveo)n.n<cli)ti  Ivpd  might. a! 

'  he  ilu^i«.(igh[  hjeithaTe  SatMitbi "  Alfo  it 
by  fomie  jtwkt  TThat-iW.  cjaufc  of  Iffn 

.(juilit^  uttf/feS  ofjfuckliitutes.itbkh  • 
lievojJ.  Biiti^/n  grqitcr  DHfbei  ,oJ 
l«  be|o  the  con^ry. 

•7o.'|dj.  IS*.  ■     fr 
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SSI< 


pi^fr^ipiM,  i^d  meriBlyr  d^f IHknt  pn  the  pl^rc  of  ^fce  priivc^.. 


'«•<  t  r 


.1  >! 


i  »^ 


>    .- 


'.  .  C   A  fc 


cc 


^ 


y?^i^  of  4»ff  n;^  any  &?i«Jtflb  or  ^oy  ,pamhemof»  Ik  aM^wc^w 
•'  ^  (fctt  Jibje  fiMPTi  ft«M  iHI  b)^  ¥Qid  iina  <)<^ JWiif !cffc0rt»r. 

'*,  n»flvidiif|  .^t¥it  ^iiQ;clHMri«r«tia^  ipr^)w4«fH«rMilfi4  before, 
"  :^  Q^bi«F  i<>99tvft^)^  ^  »#y  W  imn^s^d^  ift^li^  I 

*S:4amJ;b^y  t*l*t  a^a^  but.  #atK  Ibc  frfiMJ  ^hjrfl  bf^iK>4  ^^i^m  J 

^^.$9^     It.  hath  been  alwaya^ii)  ggnf^f^,,  Tbat,|fce  ki<H>(.}rK,^«^,. 
^0Vi9rv^(N^4  diljpcafe  with  a  Qatutc  before  it  mm.  IniKie.  jj!'^^''  ^ 


;»  'ViJi 


fr#;i33«  '  As  to  tHe  eighth  partfcahif,Wliefh^  theie be' (^) See fbe 
^Of'^ffim^e  Hvhich  cannot  be  pardoned  after  it  ia  oommitied:  ^ookt  citrd  to 
1  lafo:>  it  ^   be  a  ifotUcd  :rulei/^>.  That  the  kii^  nay  pardof^  inbu  Ind  ch' 
anjnofiinice  whattHrer,  whteber  agrihft  the  conmnoii  ot^  ilacifie  next  feaiM.  * 
Uirvib  far  aa  the  publkk  is  concerneid  in  it,  after  it  is  ovms  :^''>' Sap.  c.  a6. 
and  con^iqucmly  (e)  iti:^  prevent  any  popular  a6Hon  on  a  fnl^/a^. 
penal  fiatutebf  a  pardon  of  the  ofienoe  before  any  fuitcoqi^  f^)  3  loft.  1^^, 
iDcfajdi'  by  «in  infbrwm^  '  Bi^  while  -a  /|^obWk  nofance  «m-  V««jban  5^3. 
tinuerviireforfii^dy  it  leenis  {d)  agreed.  That  Ihe  knng  tzn^m  fl^^'^f^*^ 
ivhdlyr^  pardon    if, 'becatifeluch  pardon  WoMd  take  ^^sy  iht  VidcF.Ai&s^ 
only  noicana    of    cotnpelKng  a  redreff   of  k.      IBttt  it  hath^V 
becii  (£>  kdd«a^  by  fome.  That  a-pankki  of  fach  ofiFence  f/crk  e  i J^'o. 
wiR} A vr the  paffj  frdnr  aiif  find  for  ther  time  precedent  bo  thf#  i  Stite  Triiu  * 

*^  ■  '  /.   :•  K   ..        ,'.  .(f)  «a  Coke  $•. 

to.*  3lf^     As  to  the nkith^particalai^^  Wsi,  HdWIar  a  pafdoh  (/)I^p^^*^ 
may.iboof  toce  agaiirfithe:pfivat«  Iwfoi^ft  of ^<ihe  (Ubjia  :  r^"  ,^ J^y 
take  it  to  -be  a  (fj  foMed  -  rule,  ^Thb t  tbi  'king  Krahnat  by  any  V7  li.  ^  ^  ,** 
6i(J)CDfati6ni  i^kaftv'pwdodor  ^rant  whatftHTvcr,  bar  ttny  Hghf^  ^*»*^*^^»-*e^^ 
^htAst  of  cotry^  4Jr  aiftion,  or  any  le|»l-imcrcft^  b^cfitcW^^'iJjJ*^^^^ 
a^v^taee '  ivhaifoever  before  .vefted  in  Aefut^od  v  and  ubo/ti  'Plo«ac»^A87«^ 


tbiiground  itfiemn  il^r.  That  dbe  ting' caw  no  way  biar  an^  5*  n*^  **^ 
aaida.4iii  'awftat^te  br'thd  fdrty  /|,;giici««d  v*!'*^  %Wia>tii'  J^^'^^^^^^ 
F^^«#>sAion'b]r  «  coitUQwnifariMis  if  wiMitefieddbcfi^  ^04.  :  / 

%«.«6.  fea.'^.    a  Kleh.  3. 12.    Keilin^  134*   ^»  ^hir.  ai.    (i)  Sn?-   c  »6.  fc«.   64,, 
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p'obifv  "■*■*'''•  ^°°  *  *dbafeT<ft*.*ii'ke( 
PMfc*  4. 5.' '    '"iMaoe  (a)  Sot  the  p«ca  befottut « i 

Bn.Chiner  ^    Pacdeai4.    RcM|Dif.>l.    trf)i>jk<  ufit 

(OtH.^ii.  5«^.  35.  And  apon the fimc gn 
^/•^-f*-  'IVtafei'teB/TMtt'iW^htfriliA'tf  » 
p^uTi]/  wife  ^  hifr  M'W!  >pAibA  4llll(itf j  «1» ' 
AApe49^. S3*  <M^ a' dtiiMinil  k>r  '«)cAu(IAi  M 4lw  « 
^•j,"*-  -■■    '*ilta'(«1(Wftt(Jtfy'lhe«iiifrbe-tf(] 

iboiiunciwi.  nbirfirit  oT'ih*  frirty;  ih  wh)A  «i 

i'Jw rf'SiT.  f'^  pwdon'in  tht^fwrw  msniier  tt  1 

bai(ui,tDd  B,  vim  appears  ttj  'be  attaihted  of  M 

Apfulijo.  Vir'ottwrwfrei  bn  lin-iirpell'carrltd' 

?rfj'sut"'«  *«*'»  par»oh-'#oW4'  Ae  ldlftg,*e:| 

f.a.  ij.    '.  *  tg*iinftthe»pjMNrit»efctt-riie  p 

y- App«J  i|.  left  the  ■appcll»*tt''apj«ar  (J;)  if4(f] 


from  ihe  tRpiJIinl.     9  H.  7.'  j.  ^ .  _ 

C  104.  con.  II  H.  4,  16.  Atr.  B.  St^re  Ficiii  7].-  Thn 
wbcts  ao  ippetl  au  aiMM  Ay  tkc  .Itlliri  JBdv  W  the  fe 
B.  Chirl.  of  Pacdoii  fij.     (e].il  ,H.4.  iG.    f .  Cocwt  E7. 


iVu  mia.' 


oondct  tbit  1  fciic  Bdu  ■ 


(hj^.r.c:  5<^,  3^6.  ir  tie  "appellant  a| 
Sumnut/is'-  (^)  "'''**°''  that  W  (Hay  pray  c 
tiH.4.1.  '  pardon:  Sue  if  the  fberilT  bavc 
(i)S.P.C.io4.  two  (*)  »iA(7j,  and  the  appcllani 
tt)n«^l7i'.  the  appellee fhall  be, dif(;harged. 
viii  D}cr  16S.  and  the  (beriff  return  the  appel' 
V*'bi  k  ^  •  *"thorit|es  that  nfiirt/aclat  que 
iH-t .  >  tbe  deceafeij,  but  tbc^catet 

Aii.F.'Se.(k    Ju^.be  to  the  contrary. 
B.' Ch.  it  Pit<  !«■     Mi*I1.4;ib      i(H.4.4S. 

Cotone  Is.  SDf).<.B|.b  1»  *  41,1  ((■}  »  R.7,  ^  ^  A' 
palSS.144.    ]BH.G.|).    BiApp^il^i..  ^,jSe>M. 

wDj»i4.      5«^.  37.  therjB  is  riia  V 

,on  fuch  a  pafdoa  ag^infl  the  1 
caufe  the  pn§pPii>fi  way  tern 
confequciitly  ,»n,  do  no  ^hu] 
grounded  Of)  the ^ttaipdcr^bu 

.  '     5*^.38.'  If  frrerM  pirfoi 

torn  of  them 'bcf  pardoned',    an 

•  >-    noti-appearapcc  of  che.appeM: 

,    wardi  another  of  tbrin  get  hi 


jiWi»Y^)*^*'*'*"|*'*f  <'>*^»P[Wlanrti'*fciA»  on' tie  flftt  ;-,),„  «.  i 
Junfatias,  but  mufttteioUt  hii;/t<w^*«(0|i,  i(0,  m' dw  ■ftfflc  F.  Sc.f..**,.' 

, ^ . ,*i-.,'?.*'  "■?*  f'.}"-^**  <i''4ti.'IVl* 

loo  iMcotififW'af  inaQfiaHs>>t<rupc>a  a(i>fn>aM  «i>flKuh,  tl^e  3  i<rii.  1,7. 
bog  4917  pwioo  Jh«  -VyrnjdBg-inrib*.  band  1, for  wiWcK, this  ^^g'f- 
fcalbnugiven  b^'Sir  CdwArd  ColCB,  ThuitieaQ  psutof  (^e  ,1.,*   ''     ' 
judgvient  H  ttHI  Ahc  oK  tba-paf  ty,  .b«C  a  wli^twal.  Apd  exam-  MXhtmy\.^,i 

/epoft|rd.«ii»«»«v«r  jwgudgfd-f/;;  A«drt)efg»OTOd.Uii4o*wi  %T'^\'Jtlf 
tfa)t  Jheking^nuiy  pv4Dn.it^c;wijA.>t  *»  W  P>»  of  th^jiuk-  ch.  p. Ai »,„(„, 
^ratM  tile  ^t«f  thepAr^yi.br  wfatdi  itfeemsadoiuicdv'lut  tH^n'r  4n,,k 
if  it  ffCBf  pmof  tha  jwlj^rrUnti'ihe  luv- wpuld.bc  othormft,  ^j"""'V'«i'«» 
fecmi  rather  to  make  againft  it  than  for  it ;  for  tker«  are  {/}  hnthy)^iut^, 
precffdpiiioEeRprehjiidgniBxitt,  fH»d  taiUfriJiuir  in  ipanitfiifi  l"^  ^o^- 
J«M.  'AUvit  11  (;t)  admitted.  tli».wbet«  a  dafciKfaat -iato  ^f^^^'V^  lf>. 
have  ^  i^riain  iAiprifonm^t^  Bic.  at  theftiltuf  the  pany  upon  Or«r'aoi.  ^61. 
lBal^tet  the  king  cannbc  di^enfe  with  it,  except  in  fame  *'\"'**  *^4- 
(jwial  (1)  crfw^  -whtlelfi^itw^y  (w  fCBfoiuibly  inMnded^tlut  clff^coka 
foch  in{ttlldnment  was  gfven  by  the  flatuic,  by  way  of  fatif-  50. ' 
faQion'to  the  publick  jullice  only,  in   which  cafe  it  feems  Y!|^"*''1*' 
agreed,  {*)  That  the   Icing  may  difpenfe  with  it,  ai  it  is  faid  m^«,. 
■ilrtt  he  rnay;  with  fihdlhg' of  rureties<  by  ohe  con*i£t  on  the  ("/;  R"rm'.  j?,. 
ftatote  againft  Trd^affeB  in  park*.     But  it  (titnri  diubtful,  whc-  ''?■'  ^'"f'  ■- 
'Ari'ihcftjnjteof+  HM.  7-'  «:■  13-  which  appofhtithe  burning  ^'uwr'.'-'* 
of  thihand,  can  welt  admit  of  ftich  a  conftruftion;  for  the  r^JscWfs. 
words  ui,  "whereaiDpon'irull  of  ibe  privilege  of  thechurch,  PT'.*!'"  *'*" 
^".iHverrehayeieen  morelicjd  to  commit  murder,  Sicbecaufe  yjl'""- 'T"- 
," '%  have*  been  admitted  (o  thefr  clergy  is  oft  as  they  hive  «  init.  ik>,4)». 
•""aSeiJdrtj  ft)^  avoiding  6f  fuch  ptcfiimptuogs  bpldneft,"  It  '*/?'"  "''* 
itenaSed,  >>  That  every  perfon  not  being  in  orders,  who  hath  Jioft'"^'. 
'<' ekck^AQ  adnicttdit*  hii  olicrgy,  tK  nvct  again  admiited 
"AerKt*,  Wd'that  eVcry  ftieh  jwfon  conria,   dfc.  fbitl  bo 
"  "narked,  iBlC.'*  frqm  whence  tt  feemj  plai'n,  Th«  the  fta-     ■-- 
'■"^  (xpreftly  intend!  fuch  marlciog  if  a  difcouragement  of  the 
'^ii-j-  miit  le  feems'ififfiea?!  to  give  a  reafon  why.  it  Ihould      ^ 
be  ctitifhtl^d'to  Hjeii^  tt  Ofily  a*  rcollateral  and  not  as  a  dire^ 
I^Ffiinieni.'"  Neither  ddih  it  fecm  a  pUm  reafon,  That  be- 
**"fc''(h«  -ftatute  iiitenrfed  ft  «ii  exemplary  puniQiment,  the 
''ingmiydirpeore  with  it;  for  furdy  the  tmcution  of  an  ap.  £'lS"p.C.jj. 
pellee  Mtaifltcd  of  miirJi;r,  and    the  pe^mual   impdfonroent  L'tUT 
*f  »  clerk  delivered  to  the  ordinary  upOO.a  wrufiftipfl  ofl  an  V«-.i,mrf«. 
*ppeal>  who  could  not  make  bis  purgation,  were  alj"ogj(eo,p^,„  IVl"' ^ht" 
Puoiflnneot*  i  and  yet  it  is  gcnefalljr  (/J  ag««d,-That  [^5  king  "■"'•>"  '■"i 
^rva  cojild  difpcBls  with   thcai.     And   ihwefor^  j,pQ„  the  "^n^fj^him- 

Whol'c   fcHganciit. 
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VMa  c  ]].  i. 
COM.  59*. 


C.  Elii. 


ft)  5  Ci*«  su 

C.  JM.  SH- 

HofmSi. 
Cm.  C.  Elii. 
**«■  >     _; 

C.Cm.4.     '^" 

304.19I1'  ' 

eCalvAi*.   .. 

C.C«i.  4«,H7- 
VidcC,  Cu.  9, 

UUCB,  ihat.ui 
awiT4  •{«««,. 

tfasD|ti  the  J 


oif:'  I  a  1  d 

«WI&]«fed»!  '|.     >:]i   ...  ^..'     

ftHjagnceitbot  -.  thoi  paH^ili>ll  pm^^ii 
Iw  AaH '  <b» '  ArlwnrflU  Mi(b  wgbt  < 

the  kia^i'a  ifiink>ti>:«tU  itilohi^rgt  .iq] 

tbole  in  the  fiar-chamber,  ue  in 
thoMgh.ywMtw'WgtiibyftbitTwy.  A 
TtiKiC  <taR  ivpe  ifpwihwb,  Iwb.  v 

And  it  ftcoM  >fORbBilhQ4««M>Li|''J 
though  .u  be  fubfequcm  to  the  xv 
prior  to  the  taxation  of  tbe«  it  f 
tittthiTig  >ppi:sr>  IM  ocitihi  to  be 
■tiwal.  ff}AUa  ifa^pcifoa  be  ii 
muHuaU  eapunde  for  .hil  «ont«ll 
afterwards  the  king  poidon  lU  ' 
IhtU  be  diicbarjicd  of  fuch  im' 
fauMt  ogainfl  ^Ik  patty,  becaufe  ii 
wtMcbjsiwbolly.panldncd;  and 
compel  a  payment  of  the  coRs. 


pilJon  )  bat  till 


ri;  LMi  1)6. 

C.  CML4S,4Ti 
uilNcantitrl. 
tin  clwlVB'itH 


^.  42^  v^BiU  jt  fraaa  an 
^n9t  difchvg^.  V  fi*"  J"  ^l«  tf 
,tca>po^lil)i  w  «  pwttcr  «f  iote 
<W  for  tiibei,  .legfcias,  triatKim 
'  Alfo  it  .u.(iO>pced.  Tbat  -af 
,fucb  Q^rt  ■t.jth|^pricl»(i(f:«uon  < 
ter  of  pnvaie  inte»ft,  qf  ^ra 
«i7ur«,  ai  for  dcfimationt  '2cc 
■  ^bfcquent  pardon. 

^.^3.  If^he  offance  li 
and  4h*n  thed«^i)fknt  a^f>ea 
new  cofls,  wbtther  upon  the 
fentence,  ibsy  feall  (i)  not  be 
bacKofe-tbejr^afe  not  ,gi,v«n 
Iheswacd  of  tbe  farmer  cot 
Pm4ob«  are  not  avoided    by 


Cli-;^?.  OT'>ff*KDO:K,  fif 

^pW  fel-'de«ertnMiigJ««elher'tIte]r«enMiltgi«MorMfi 
But  if  tbeod^ce  for  which  the  fuit  wa*  in  the  rpiriloi]  couft 
bit  'tMirtMi««j 'hangii*g-«ii-Bp>^^  ■nd'fach-ipMilon  r«la(e  lo  s 
tion  prwedMP  eo-lhe  *w«t*a*  the  cofts^  rtii  KfMrfuch  p»ru  '■.-'-  ^ 
d«h"tlH  apfivHam'  ideATF  hifl '  sppeoli '  at*!  thO'fpkftuk)'  co«irt 
■tt«A4  cofe  a^ittft  taimiAKTlprdof  r*ctaii)tfcrtion«  it  rki*i*(  "^ 

(tt)  Thit'lKniBj'  have'3'p^'atJiWMcM,  becaithttieptrddn  hitting  f*)ztL.ti^  ■ 
^ifebrgMl  the  cofts  «f  the'flrll  Ant  n  \rett  as  *He>daHaa»s  audS  104. 
the  appeal  to  be  to  no  purpoie.     It  ii  (i)  Taid,  That  coM  r"'.*^' 
tkxddtttthif^rty'gritrfn]  fdr^a  tMntetMpt  Id  k  Murt^  Hoity  ^A^LVn'trii 
>re  iKitdtfehiirged  by  b  geiHrat  patdon  oTall  coMenij^,' tM^  l94f^-    .    < 
eauA^  it  the  ccKiHnon  courfit  of  a  court  of'cqvity  to  award 
focb  Mfti  at  the  pleiftire ' oT  the  judge.     Biif  k  haHi  been     ^^    .,   .  ■'■'", 
SuefKonnl  irhethcr  coAs'  ttxtfd  by  the  frothcMHrtary  uptmait    '",,',     .    ,1 
ttttchrieiK  to  the  patty  grieved  be  sot  difchtr^d  ij*  a  gmcral  ■       1 

pwddn  oT  alt  contempts.  '  '      "  * 

•  At9.44,     "*  wm  inMti  {t)hj  the  hvaCe  of  vhamttM  itt  .• 

6»  eart  of  Danby'B  caft,  itod  it  is  ehaded  by  la  A  ij  Will'.  Wr»  st  T*. 
3.c.:<l. ««  That   n«  pattdeM  under  thd  g'eu  Tnl  be  plMdett  c^^'^;,^ 
*toMHafteickiMnKbT'thec«nai«i»inTB(t)>tBeM.''     -■       -    Ap'\\,tyq.Se  . 
:,    .      .'^     .  '       ..-..     .r  ,..'^.   ...        •    ^  .   5M»»ij7f  . 

■     .     „       ,-  ...,:  1,     ,     .4Ci™"r.J9«'      3lal*.,»»*« 

Bit  tfw  tlut  ioipeMluBMt  ii  Ca»m^  bMtd  isJ  ^|cia)In«<l,  >(  i>  not  undirfiood  tbit  tki  kiDi't 
lejil  fnc^  U  fiither  rcnriised  «i  tbrl^t'^j  for  tncT  Ihe  isiprlchjlieiit  inil  lllitnder  of  the  Bi  rttll 
*»*.t*i7tj,  rtir«e*f  thelW  WeftftB*  ti 


1,  i(  II  aoi 
tcpimd  by  dil  aama,  iihIiii  knflL  nuiiet 


S**.' 45.  '  As  to  the  tcnili  particular,  tn'«;  WhMh'erapir-     ''. 
don  may  %e  conditional:  It  feems  agreed,  (rf)  That  the  Wng  f^f^^*^ 
roay  txVend  hi*   mercy   oti  what  (erftis  he  pleafts,  arid   conft- 
<)wntty  may  annex  to  hispardon  any  condition  tbtt  be  thirties' 
fir,  tthvttieF  precedent '  ar  fsbfequmt,   on  ibe  ipcrfawaaaw  - 
wierfoFlltt  validlity  <tf  rtw  pardbrt 'win  depeitd.   '<■•'■■ 

8fb.' '  4*.'  ■  As  to  the  eleventh  particular;  vhc. ' WhWe  ■  par-  (•J^tlfm' 
AM!fiif'v<«*in  refpeaof  a  Wrbngrttltrf:  1rbttr%  a  gcBcfrf'JVjiJlrt.'M. 
nife,  t^^iTllat  wherever  the  king  appears   IB  V«'  been  tfe-^.K.  Ab.  ,m. 
ceived:  Wt^  grant  is  void,  I  take  it  6e  agtcecT,  That  ifit  ippearS-»T7  3*;^ 
fioid"ft)^f«:ital  df  a  pardon,  that  the  Iting  *ai  mifftiR^fneff  f/j  lii^'i>, 
e'lAWis'tb  the  00  nature  oftfie  tafc,  or  tbc^pto«i*««ng*'«iett(i' ■  >  Si^cSi,!.  ■■ 
upon,  the  riarion  'H  void-;  as  -^herc  the  OT^^^fiardoAs  *'£«'"  *7--*»«'- 
mmftw'fclony  whWeof  he  ftinds'lftdiflfed,  of  ihtiiacii-anSit-        ,-,  -     ,    .; 
laintd,  and  in  truth  he  never  was  indiaed,'ftt.  "  ^  '■ '    '  ' 

^'*Uy\"Hb*  a  paWon  bif  fefenV  Sbifl  6^^*Aidc*  tt^  «t- 
fifiia'ftmea  6f  k  Wrong  fuggtfilori/hith  becb'alteiWy'BttWn; 

^.'^4K"  A's't6-Ae-reConir^i)tr&f^dini,'W2;^WWatH*e'  -'      '  ' 

tflfiipf  a  pardort;  I  calo^  i);  ta  be  ifctdcsil  i«  this  diy,  that  tiie'. 
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q^fe,BA.'lD 


(t^RoUiiti?. 


i8i.  «ihcrC^J  oqnjlc^i)fncFi.o(Ws,i![iipf,t 

lAfliic].  '  4n-a(Elion-(j&).tqf.a|'fi;*iu)al,ift  uUmg 
*-'^"'  SS-  ,  ,  the  time  of  the  paidottfboHDiyairob 
J  Cofcf  4*9.  ftanding  the  (()  aitiinder  or  coniiO 

fij  Hobaa  6j.    nialce*  (rf)  him   as  it  weic  a  neW  IT 
M^J'iej.S;^    capacity  and  crrdit. 
I  B.  Ab.  I7.      Qwi-rj*-i'    ^..5rf»N»*'L*"i  l^™*'  »K 
TiSiliits.     J  Spt,  T.;*  j(^,,sS3.  sSj.  (»5.  61*   *S|.' 

(.USi»t,T..  '"  S.'^.  ^ei-'-  A^d'ft  hilrti'bdin  (cladi 
379  «»  !»<'•■-  don  of  tlie  bUfninfeoF'fte  hand  oil  i 
f/;Sop.(.ijv  hath  (he  famt  'efffa"  w  t6  th'ts  put 
ftfl.  iig.  ,  jjjyg  had,  which  is  (J)  agtced  10  re 
IS'.hJe^'!f''  .-^'^-^o-  BQt;itte«hhteb«diui 
win.ick'i'inii  of  "^o  manner  (if '  Wtce,  as  lb  this 
4S*.T.i»i.  ,  the  grp^t  ,M.  - 

379 »  a86.    ,  .  r  1  1.    3^  1  L    ,■,!  ,1  .. 

■  S//f.  5i.'i  Aifwit'i*  faid^  (i)  Tb 
^  niH'  ■ukeni!'|[rr«n"fof  k.  Ivy  or 
'  fordon,  untawfiilv  btcnifc  fnch  1 
^oOdora-ici  bo  fawiimi  iuid  tbo 
by  reafon  of  fuch-i^  patvton,  as  ( 
cauftMluiy  <ij«ftnid'nO'£nourt,    '• 

f  And  a  iueOBAed  by  4  Geo. 
*'  soy  dtfeodcr  ibattbc  cTAnfpoi 
**  t»i»»ec»rdin^^  thp  order  c 
•'  bavefiii/j^.k/i»>/UwJw  <o 
^'  the  birtle 'fop  .whigb  he^vas 

,  .      .  pardon  of  a  convidion  of   pei 

K*Xa,oiiii  jfi9,  37i.  ]f4.  j1«.  i«.V»t*iy,  38-1  M**i 
fiid  I  Viuirli  f4;.  tbil  it  doci  aaij   btciuCc  U  would  be 

r*Jc.Bii*.4v  Sta.  55.  If  a'fnan  We  coi 
LutbM*.  .  wire  ptiniQied  ftiran  onenee  du 
^J'Cu.'tT'a,  **  *^  *"■=  '*«^"  ■**  "^  P* 
114.  lis-  '■ '  'I'  *""«»  "gi^*.  j*?  ^T***^  *^* 
vi«ei.«*hM.  arc !)»/» yBSW-jivaMed,  becsuf 

B  h'  i.  •.  ^''^  *'*)'  '*f  tb«/<#>p»  »'  JOOW 
ifi  H.  6. 1,  a.  doncd  at  tne  iioic  or'the  con 
l-J'""*'*      adjudged,.  TUatwijqfq, •»  ui 

ri)tfcr.j,i4.  f"=^*L»^  f'"^,*;'****'^  from 
Bm  |hi|f(teiiM  thereby  avoids  ill  (/}  convi£ti 

MM  i*h«iN«.  iJMk  7ICV  -rllMftn  ■«4.'  aki 


fiJSt*.Tfiih 


Ck-5;.  O^F^'  f  fC  t  G  Oif.  jjg 

^Hj'WeoRjaflJamtffcijiheiits,  fa)  Srcl' Rir  fiicB  eKifteS,  («  j8H.6.i„ 
whether'Tuth' c6ftVi(91ohsi"&t.  were  before  ar  after -the  fcfr  »s- 
fionsi  Beci«/feft"ippeifs'to  bS  the  intent  trf  the  pariiameot  th«  ^^"bin"' 
fiieh irti*ieHB»n  oo#aJF  be  poniffied,  wHtttAHnoi rtkttffffea  jCokei"' 
tfYuch'itonrf£)f6m,  A6.  eonitntie  th  force.  ■  ■•    co.Lici.ti«. 

Moariiix.''     Cm.  ilit.  yft.   77B,     Whether  ui  neonuBnalcitisa be  picdoacd  br  ■  nsnal  oiidui 
ofiBtMlnipn,*!:.  Soii.lea.'41."     '■     '      ■■  ■  •^ 

'  8^.  54.    .B*t  ■  it  fip«i«-  to  be  a  fctttad  ■(*)  riile^   That  no  '  . 

pMort^  Dj  lie  king,.  ^Vttioilit,exptt6  wortfs  of  rcpkuiion,  ■8.,,q,  "^ 
Hull  divd),  either  Traot  :tbB  kjng-ar  (c)  fuikjed,  as  int«eft  i  M«d^ra  jj. 
cilber  iii^Undf  »f  g^qd^  lyefted  in.lheni,  J>k  ap  attainder  or  '^g**'*" 
WOviSioft  prepeed,.  ,  Y«  i):  fcems  (i/)  agreed,  Ttwc  ft  pardoo  9"'  ,  ''  *"' 
fciot^io»>mvifti|0%*W^LBrF«fl' Wyfrrfricwppther  of  land*  3MBd«o  wi. 
WAOOdl.,     .     ,      ,       .    .  Mh^i. 

""^1  1:    >     ■>     M      .Ml.,    ,--.■  I  ......w       ..■■..-    I  StuBjer,  ,«a. 

|*>,»,iaBBB.»«1,  !«.«*»•, Th*lrt)-»»fl.lS.  Aa,li|  (OOlf  54i    Fiwb  4*f.    .  •ibt- 

S*a.  55.  It  hath  been  adjudged,  {#)  That  a  claufe  of  re-  ('>'  Jf  •  '«>. 
I»I«,p6»B  ji»Jgineiitt»ilJB)tctuiton»,iaagooeraLp»r'lon,  «-  ™*g7,l': 
leidis  M.mll  to  'dobtt  duenU)  .the.  kii«  ty,  affigmuent  M  for^  9IV.  ^  " 
feitUttf  ilitftihoftM-igflHUf  dgctabim,  apd  that  il  dath  not  'Sf"^j«i. 
leAowthemio  thepttr&niwlia  affigaeioL  forfeited  ifaem,  but  J/™«" '*?■ 
<W[t)8■ifIMk  tttan-Jn  itbahaodt  of  the  debtor. . : 

Sta.  56.  Ir  feemi  agreed,  That  ootwithflBndiag  the  kiag'»  ^/^  Sup.r.,i. 
pwMOito  IT  fimonift  ooouagi  ijuo  cburCb  oootnfjp  to  (he  pur-  ij. 
PWIttf^iitHz.  c»  6.  or  juiaa  officer  oomuie  imo  his  .office  f'^'tj^''*- 
PJ(««orfi^i,lMiBvn,aMitrtry  to  the  purport  of  s^AEdw.  c£.Lit.\i^" 
o.c*.ifc.riHijf/"awe(/>J'n*'«doBk  o*  offioer/roat  any  ciMninil  WitfonKieijj. 
PwftnBiaii  rBfpe(»«tf*he  eoFrapt  bargalai  «t  fliail  it  not  fT'\^*  «■  s. 
U).«»ble  the  clerk  to  hold  the  church,  nor  the  (A).(»fficcr  to  jUa  i.'if' 
maiB  the  dfficci  beca^.>thnt  tee  abtokucW-  dUabkd  byHa-  s«Bji;i.',.e7. 

S7.    'Alfoit  feecni  (/)  azreed.  That  the  kln^Voatdoii  *^^i*'- 
casfiot 
Woeyt 


S?.    Alfo  it  feecns  (/)  agreed.  That  the  kingVp»nio«  ...j,   ^.    , 
4lw4hG  coffHpMeaoC  blood  by  att^iader  ni  iicafiM  or  .  '  ' 


]  Uft.  ■! 


■.^.«?.,,Aa.tfl  ^  .*¥"!  general  poiot,  t^>.  Whether  a  ;"''' «*• 
^H-mr  \^  mm:^  |lake  it  to.be  (^J  agreed.  That  *  ^^/"f''^ '' 
8*'!*M.i'?s^<wi'by,  pffMStpeRt  ta^ofn  l>?  wmy^t  ^opaufcno  s,  r.  c.  ijj, 

^«rr^V*^i*J^  Ot'feftA         i  «  *htre  one i,hp  h5  %   ^'' *""''*' 

fuch 


OF    ?  A  R  0 

fucb  >  |>v<tan  Asth  not  pleid  it,  bw 
after  wiiich  be  flull  boc  aiosi  n  ilie  j 

And  aw  I  n  to  fecv  in  *tut 
taken  adnatage  gf.  «Wi  I  lull  oa 
to  »  gcwnl  fMioa  hj  fttSimmH 
«  pnicular  pardm  uidcr  tbc  greu 


ie.4.7- 

C.  Cm.  )i. 

C.  KI».}H. 
•  Coke  7f. 
Rfyokond  ■]> 

C.  Elu.l>5. 
Cbs-  Lan7i. 
U.O.  s;4. 

C.  Cir.  ]i. 
YeliettaD  >«<• 
(OtE.4.r- 
S  PC.  lot.    ■ 

B.  PIcid.  «♦. 
Co*.  ■  Learf.xt', 
(flflE.«.  7.  . 
IL  P.  C.  (o). 

•Tclnrin  W. 

(•(  •  J-  ♦  ^ 
a.  p.  c.  >^ 

F.Pm«m> 


:  great  I 

&«.  6c,  And  firft,  ■■  to  ttie  pie 
hy  ywh^wrt :  k  ftcnf^/agrct^, 
cxc«ptt4  oM  ef  k,  the  cauH  ii  not 

hoMca  ikM  ic  h«h  n«  pnwr  in  di 
the  benefit  aX  it  voltfi  k  W  pleedc 
■gtcrrf,  Thftt  if  th«  M J  of  (Hch  1 
paiticular  parront  bjr  nuie,  oi.c: 
under  ■  gMMre)  defaliftit^,  aa-al! 
Ik.  im  ofw-  cMMhaMnd  the  hem 
fcewingta  tbc<c].Miqfe thit b 
excepted  ;  and  in  the  lattcf  (#)  ct 
fuch  dercriptioD.  And  if  he  hif 
with  one  oF  ihe  ptrfons  ejcepied 
will  not  {/J  be  fbfflcient  for  him 
the  perfont  excepted^  Wi^ut  id< 
ftn  ffom  fuch  othfer  of  t^ic  ram( 
be  trird,  unlefV  h  appear  "by  i 
the  ftati.fc',  fray  defbrve  to  be  co 
a  ftaiute  be  general  as  to  all  perf) 
fome  are  cactpted  in  llie  provUoi 
ftcient  to  plead  fuch  a  pardon,  w 
who  pleads  it  1(  none  of  liie  t 
M  getKraJ  rule.  That  where  a) 
OT  (bt  body  of  a  record  or  dee< 


IM.  *l.    <■».■*•.    ■•riA.a).    /■f/il 


•  )|Lt;/'i,       i»e>S  which  otflvda   to   all    ( 
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St^.  6a.    Alio,  where  »  general  afl  of  pardon  excepts  cct-        „ 

tun  kW) oT ciimM,  there  is  (a)  no  need  10  aver  that  (he  crime  c.Cu.^^ 

whereof  a  perfon  ii  iodiSed  is  not  one  of  fuch  excepted  crimes  ;  Mmt  et°. 

'  bat  ih*  cmat  ooglK  jwdidRlly  to  odce  notice'  whether  k  t*  ex-  *  >'°'>"<'  *-^- 

%  pgjec  eS.      ]  iDft.  134. 

S^.  63.    Airo,  where  £uch  t  ilalMi  emapti  oaXj  on* -par- 
ticular peifoD.  il  hath    been  {b)  faid,  thit  there  ii  no  need  of  (')  C.  Eli>, 
■QaveFineot  that  a  pcrfoD  indicted  ia  not  fushjtcrfoni  tHitthat    ".i- 
thccoiut  il  touke  notica  wbetbu  I)«4k  or.ngt.  *   """^ 

S(S.6+.    Secondly,  As  to  lbeia|ciog  vdv^ntfgy  of  «  par-  MTl..tn, 

,  (icttlar  paidon  under  «he  (c)  great  Teal,  1  ib^U  oWer»e  only  the  ^^  TLefiV- 

lo'lotiiiig;  particulars.  ntntic  Gmt 

h^MWrAtf  iRkUi«ffati«it«v«mMCkplnM  nmoaiiiliitiai  piHoa.     i  Sitw  T.iili  s"*. 

Firfl,  That  k  wttl  bt  (J)  emr  to  bObw  •  mm  the  benefit  of  ifi  c  Eii.  ,,- 
fatkapMMMileAkb*  pleaded.  w>..i»<>-ii.. 

*#S.  65.     Secondly,  That  he  who  picadi  fucb  a  pardmi  (rt  s,«i.  a;». 
ought  U  {,)  produce  it  >*  //dV/p^;  ihougb  it  be  a  ple«  in   *■  l^"  ^    '"S" 
bar,  becaafe  it  u  prcfumed  to  be  in  his  cuftody,  and  the  {/)  (/)  v,  ih, 
property  of  it  bdongi  to  bin.     Yet  if  a  man  pfea<l  ftich  par-   h«ki  .fco- 
«ii  Without  producing  it,  it  kcmt  {j)  that  the  court  may  in   f^''"^  *="■ 
flifrferion  indul^  him  a  fiuchar  day  ta  put  in  a  belter  plea  1  c™.  W4i, 
»nd  U  fuch  •  day  be  nay  perfed  hi*  |5ea  by  producing  the  4«» 
ehjrter.     AUb   n   <«»»  T^J  *V*^»  »*•«  there  ii  no  need  in  a  \  i^'^^R*"';, 
P"  of  «*(rriWf/  «■?■»'»  &C.  to  produce  the  record  immediately  {  c,  e'j.Vt"' 
occwft  It  u  pteaded  in  bar,  and  !« tlut  plcwia  it  hath  nettber  s4t.  ni. 
tbecsflody  nor  property  ofil.  iff  c  "1*1'*'' 

'«».  64.  Th4»«y,  Tlw  if  liMe  Iw  «  vuiwec  (i)  benreen  (0  s»»-  »s?. 
'M»r«dMiwhich>Mw»b—i .ifliilar  trfiWJ,  and  bit  \'^-\ii-f- 
Tf^  of  pnr^Ml  y«t  if  IhM  be  »•  wpagsaKy  to  iiMnd  ^'i^^'.fo. 
iMt  *•  faatt  perCoB  or  thl«g  an  neant  in  boil^  it  mn  be  fup.  *  ^-  C.  104. 

plM  by  p,gp,r  ■ mil  And  thMLfuai  if  «••  be  Mi^ed  mrj'ir.'''' 

5  *t  »«  of  J.  ».  (i)  yWMan.  and  pardoned  by  the  name  KK    '  ' 
ot  J.  >.  gentlemen,  m  iWided  by  the  nanc  of  B.  the  tafktr.  >  K<>in«>' 
tf  by  tiie 


"•  \"i  T"""».  ana  iwoooea   ny  ine  name  Dyw  u. 
,  M  i«4ided  by  the  nanc  of  B.  the  tafker    '  *<■■>]*>' 
le  n«M  of  B.  the  fon  of  W.  he  may  make  b'^  If™  ''^' 
■—  iDB  Twm.^  *y  •'erring  that?  b*  is  the  fame  perfbn  in-  Ab,  F.fck*"' 
*"*M  in  fcch  iitdta«tem  and  pardon  :  Or  if  in  an  indiameDt  ^°«*  <«•"*'' 
W#*ede«tfc«f  J- ».*«*«*•  Wngfoppofcd  to  haw  been  »'♦■„       , 
*^  ••  the  firtl  ef  Augeft,  and  in  the  partfon  on  the  ttiird,  Ab.  r  Mi.  dt 
*•  "Pmy  awr  ■•*'  *^    *•  *****  *'   ""^  ""^  *•«  fame  '""  '**■ 
J. «.  M  iuMMled  in  both.     And  if  fuch  t  rat^.t  p.^^  be  \.  I'^.t 
9-*»i  witboM  any  fiw*  aw^len^  u  feemi  that  the  «,„„  eiay  »  cs.r..  */ 
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(<)iiH.4.4i.  indifcretion  give  the  party  a   f; 

r.  MonJchiti  (jjg  p|j,^  o,  ,o  (t)  purchafe  a  b. 

?'j'llnft.  J40,  f"'"''  ("■)  tnftances  in  old  books, 

iSid»na4i.  court  Coolc  an  enquirjr  of  office, 

1*  /(Tilt  <«.  meant  in  both  records. 

F.  Offl«  it  court  3(,  n,  Ch».t.  6e  Pirdon  J».  B.  Office  A 
fiieij.  Ah.  F.  Cnrime  t6d  R.  Cor.  190.  B  Variance  6 
Dii4ertbc  lille  of  cbirlci  «/ pudon  *9,  miktitbii  reoiaik,  ;■. 


Vid>  TeA.  ;9. 


St/t.  67.     Fourthly,  That   no 
togi-ther  wiih,  or  after  ihe  getier 
fubrcquent  to  the  time   of  tfie 
otherwile  it  is  waived  by  it. 

WijH.6.4.       Stf}.  68.     Fifrbly,  (d)  That 
f.  Cii4i.<rai.     (o  lay  the  Hrefs  of  hig  cafe  on  any 
fuch  pardon,  but  may  take  advant 

(.)  j6  H.  6.  J4,        5/<9.  69.    SixthlyiThat  after  an 
»!•  bench  hath  been  etiieated  into  il 

llchutciiV.  ''^'"S  taken  upon  p'ocefs  from  i 
pardon,  and  been  denied  any  be 
brought  by  a  habeaicilrfui  cum  ca 
cauie  the  record  rein'ains  there,  a 
into  (he  exchei:j^e^  ai^d  may  pli 
lttng*»  bench,  and  )f  it  be  adjudgei 
ptrjtdeat  to  the  barons,  8rc. 

Sta.  70.  Stventhl^,  That  whi 
c.  2.  flood  in  force  (which  fequi 
fe!6nV  to  find  fjrctirt  for  their  | 
fherift'ind  cbrorters  «lthi6  three  r. 
(f)  Many  could  be  allowed,  wiihoul 
"infli"  '  ""'l')'  caTed  ■  Writ  of  allowance,  ti 
CMibrt^ii?''  found  f^)  fureries.&c.  according  tfi 
ButiharcRcmr  difpcnfed  with  by  a  fpeci^il  cljufe  o 
wynroccrffitr  neccffuy  hereof  is  lali.eii  away  by  5  i 
..pon  .  pooo.  which  hath  repealed  ihe  f^id  (Ialu«! 
du«ron.C.  provided,  '<  That  rhe  juflices  bcf<, 
"  feloti)-  (houiJ  be  pteadfd,  may  3: 
'*  or  commit  the  perfon  who  pleads 
'*  fllsll  enter  into  a  recognizance  w 
«ZiXV  "  '""'  ^''^  ^"'"^  behiviour  for  any 
ikfn.  "  years.     Provided'  that  if  fucfi  pc 

3  p*  Jc''  "  covert,  he  or  fhe  ma^  lind  Iwo  U: 

tromptg.'.*'us.  "  *n«r  "HO  a  recpgniMncefurhiii 

"  behaviour,  as  is  aforefaid." 
(MFii»b«h.,fi       Si£l.ji.     Eighthly,  That  tfeej'jdE 
?o'«r«4"''   ^"  "^  &'°^"  (*)  *°  thenifflves  jiuJ  i 
4E.4  10.'        a  pardon, 

1  J'jDci    56,        I  Sidtrhn  451,      Ktljrngc  15.     Pulren  dr  picc  ct 

Tht  mo*  ofl»kmgii)"in'«eor»(ii..(on  upm  th-ctt.  iiu'il  j 

liir,'-.  ajn  muiuiloi  p'i»j  (til  ijnitjii-g  hunHJiftj'tniiniiiwii 


(f)  S.P.C.  loj. 

5  H  7-  s- 
Flo-fltn  501. 

I  Sidciflnfi. 


Moyj.. 
fjtJ   Th.t  1 
bicicb  art  III 
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either  •kWot'ly  or  conditfoMlWu  the  Mfe  ™..i„      j  j.    «.        . 

b.ii  bio^  „  hi.  «n,.ri„g  iSi^i'Uo,,!  "„«r.S;.r  t'yi?/;.^' j"*"^  -^•j" «"'  ""'"r  n. 

eo»e  out.  Th„  n..„d„e  .h,  j^ftjcei  obe,  •  tak  n,  f«ur1,f  ',*  A""  "*!'  «*°"»'  P'""""  'h«  AiH 
peWonn..ceofiheftipul„ion.opon  -hUh  It  i.  „.«,,7^  ^'  ''"'«?•«''>»  ••  «o«<itioii.l,  f.,  the 
8>»l«  te  hi.  4if«b.r,..     .  BlX  479/  VBUck  70,  '  '"*"*  '®^*  '•«''  *""«  »•  «»^ 


CHAPTER    THE    TH  I  RT  Y-EIG  HTH. 
OF     THE     GENERAL    ISSUE. 

HAVING   (hewn   already,  that  the  general  ifTue  is  plead- 
able  ,n  capital  cafes,  together  with  any  other  plea  in  bar 
o*  abatement,  which  is  not  repuenant  to  it-  an^  rk,.  :, 

antr-U:  And  having  alfo  flic wn.  That  the  pie,  of  the  eeneral  WCh.p.37. 

Lenl^TT"  »**  *  *''";'  °^"  P"'*^""^^^  ''  A"d  what  hi  good  f^te  ,s 
aepcral  .ffue  to  »n  mforo^alion  on  a  penal  ftamte(0;  and  i„  ^/a  66^ 
*e  fame  chapter  in  what,  manner  the  iffue  is  to  b^  joined  on  ^'^  **«•  '»• 
i<*^h^  information,  apd  where  it  is  to  b?  tried  (d) ;  I  fliall  in  't 
*i|,  p^acc  t,kc  notice  onjjr  of  the  following  particffi/s.       *^' '"  *  "-'"•  «** 

*'n-»V     tirft,,  TbK  in  ?  crimin4l  information  or  indiS 
•npni  4j  ,he  (^^  kipg  ?  bench,  for  a  mifdem^nor.  and  alfo^n  ST  {^''  ','"•'•.•'* 
jadi^men t^be^ore  r/J  juices  of  the  ,pe..,,  '1:^^ ' t'ts "^ S  'o  l!',^^ r. 
jqjne^fqr  the  ki ng.  bji  the  words  J.  B,  qut pro,  regtftquitur  rZilil  t^' '  «='"'•  ^1- 
Ur,  (^(.  withoMt  any  addition,  fljewing  that  A,  B    is  the  n  „    cI'  p  . 

fS°*T  C'^  *'"*  p«>rf^v  ^-  it  (h  A  S,,,tfd  .hat,he  w  J  3^'V;.V,V. 

fi^fcAently  known  to  be  fuch,  by  thp  ,,fo«r^,    B^t  in  a|l(^)  prcT.  I'j^^^ 
«d,?q,ts.,I_mcet  wKh  of  mlprmat.pn.  of  in.rufion,  the  iffui Khl  W Cot"  . 
k.Dg^,Jo^n^d  by,^he,  i,twr/Jsy-geoeral,  (6j  namin?  himfelffucb.  '"J*' 
Stfl.j.     Secondly,  ,  I, hat.  in  inJiaaient»  of  capital  crimes    ^''^'^ih- 

gtnepi.forin  oCpleadi^g  thp  gpnc-r*!  .(Tue,!.)  c^pitaj  cafe,,  both  >'"-'<*««««• 
10  Alinditlmems,  and,  r^;  appeals),  ,he  gfage  feems  to'h^ve  iVft  ^,  „  „ 
been  .immedutclv  ,to  aw,.td   oroceu  acainft  Th*  : ■. ..;.l^     ^.  :  S*""  «• 


i^nt.?r.,(;„|app^<,ver,  generally  th«  ilTve  is,,^xptefs|y  jo^ped  by  '?-«"■«•  it  i. 
tus appellant snd.^PRifOvci^,  as  w«;ll  a*  the  appellee.  •  •^  no«*««iTWyw 

'"  >»c  gt„e„l  iffue  with  .n  &.. .-h.  pfo«r»  ,5  .V,r.edl..ely  awa./.d  .g.tft  thV,'.»       2>  ij!!;'*'-  *«• 

./'<?. -4.      Thirdly,   It' r«ms(,;,  the  better  4info„S^^^^^^^ 
«  »n   ifljic  be  joined  in  procef?  oft'    *    recogniiance  for  theV.^H  «.,. 

peace,  whether ,  the  defendant  killed  jf.  Si  and' Wh  iffL  £  B-^^*"* 
f^nd  for  the  king,  yet  ftall  it  not  eftof  tKe  defendant  b  pleS      ' 
bmjH  ''  ""^  'n«l"-^"'«nt  or  appeal  for  the,  death  of  the; 
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CHAPTER  THE    1 


OF  ASSIGNING  COUNSE 
THE  INDIC 

APersos  having  pleaded  No 
By  hit  Country, — or  By  b 

But  before  I  conlider  what  is  p 
order,  I  fliall  endeavour  tolbcw. 
foner  itiay  have  Counfel  to  affift  1 
ly,  Wber«  he  miy  bav?  a  copy  o 

(«1  jt>>».i9.  Stff.  I.    As  to  the  firft  of  tb 

'^^-  %e  a  Tetlled  {a}  rule  at  conimon 

rinib  lie!  allowed  a  ptifonet',  whether  be  b 

»  BbIR.  147.  upon  the  general  iRiie,  on  an  indii 

r.  cmm  11.  *■"'*='*  *°'"*  t""'"*  "^ '""  "''^*»  P 

C,Cir,i47.'  S.P.C.in-    9^.4'i-     iLetiattS.  Di.tt 

Tr.  loei.    S»  the  book)  ciUd  to  th«  athtr  pirti  af  ibli  chip 

4  St,  Triili  3J5.    3  lot.  19,    tRuA-CaL)*.    FaAniji. 

St£f.  2.     This  indeed  ta>ny  h 

unrearonible  ;  yet  if  it  be  tonfider 

dt  common  underftanding  may  ai 

of  fad,  IS  if  he  were  the  beft  lawj 

manner  of  (kill  to  make  a  plain  ar 

cafes  of  this  kind  is  always  tbe  be 

cence,  arilefi  and  ingcnuftut  behai 

cnce  acqutis  bim,  having  fomethinf 

vlncing  than  the  bighra  eloquenc 

caufe  not  their  own.     And  if  it  be 

(r)iSum,t47.  the'  (r)  duiyof  thecoun  to  be  indi: 

7  lod.  19-.  .     prifoner,  and  to  fee  that  the  indidi 

^fj^u^'uu  *•>«  proceeding!  regular,  and  the  < 

u»  Fafter  ufon  fully  proves  the  point  in  ifltie,  thcr 

■hii  fuWefl.       fe„  but  that,  generally  fpeaktog,  th 

™S^^f  alone   the  law  is  concerned,  bsv. 

p.i]i,'ili.   '   prejudice  in  having  the  court  their 

**»"?^«°P'-  the  other  fide,  the  very  fpeech,  ge( 

bw  AtkjM  pjl  manner  of  defence  of  thde  who  ii 

on  mil  point,      for  themfclvci,  tnay  ctfitn  befp  to 

|3t.i.TiWi      probably  would  not  fo  well  be  dHco 

"suTrbiiijo.  fence  ofothersfpc^ngbr  thea. 
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SiS.  y.    But  the  liw  jtllowi  a  defendut  the  Tame  benefit  oF  ^9.P.c.  rti. 
coanfel  in  an  (>^  siq>eat,  whether  ctpitil  or  not  capital,  as  in  j^'-^^'' >>''' >■ 
anj  other  a^on.     Perhaps  for  ihti  reafon  among  (f)  others,  Ditrigi. 
becaufc  appeab  fre  prcf^med  to  be  generally  carried  on  with  K.-i\tnj  ,-e. 
greatrr  heat  and  fpleen  than  indifiments,  and  yet  are   nor   To   ,  B'^in'Y' 
much  to  be  /avoured,  ai  being  for  the  ntoft  part  rather  grounded  ,  e,  4. 1. 
OB  adcfireof  private  revenge  thanof  public julltce;  and  th^ie-  B  Corouc  r4. 
fore  the  defendant  fhall  have  at  leaft  the  fame  advantage  in  them  \i\^X\}  '^j,, 
ai  in  comnum  adiotti*  ^  1.  c.4t.         ' 

,^'i(:  .A"(>  upon  indidmenti,  the  court  will  never  refufe  rn  .  g^n  ,.- 
'  io  aflikn  ttefrlfoner  courrfel  to  argtte  a  loubifu)  point  of  Lw,  ■  si.  Tr.ia.j." 
liappeniiig  to  arlle  att'  or  After  hit  icftl  }  ^i  vtrft-rc  it  (hall  appear  ^""^^  ^oii-'d 

^^onaUe,wh|Hher  the  fa^i  proved,  if  rrue,  fully  (^  amount  ,1)' ^  5.    j, 

19  ib^ciimc  charged  qgainfi  him;  orwheihtr  rtie  pertonsofTercd    51a. 
Ltiteevidenc^'againft  him  ]>tMtigii  v#ithtfle9  in  refped  10  i'J '^I'^L^'  '  '■ 

fuchor  fuch  cxtcpt'iphs  agairift  (htfrti  ;' of  whether  certain  per-   ,  Lr,L"[  c!^ 

font  returned  {h)  of'his  jury  canl>el«#fLl'}«lK>rtj  in  re  fpedt  of  c.c.r.ny'. 

,c^iii    o^je£lipn&  aeainfl    tljemj    or    whether  the    (ij    in-    •"'•=ii6- 
,.,di&ieritor  t^);^kiccrs,-'BV.  be  fciaif  legal ?    In  all  which  ^,.''""'  '''■ 

K«ej>  ihe  prifoner  om^ft^ (^" pro^oft  -the  poiRt,  and  (m)  if  the  « '^k*  m. 
^Wtt^t  IhriJe  *ii  w.ilf^bear  idfctate,  *ey  WUHfflgn  bin  counfel  to  i^\i  \°^-  ■  r- 

HSkIu'    ',','  J''"'''^'  •'-'  "  "  ,'""""  '■    ■      ■      '  {.)'.  sj'rr. 

■'■'      ^   "    '^'  '"^     ■■    ■^■■'     ■■■'■.'  'f.  'aM.'?*"'?*!.  7<|.  764.    jSi.T,.  s^u. 

"''  SAT.-  ;■.■    Alfo  '*her*»»  a  ptifone* 'hath  a  (»)  pardcn  or  W  J  ■'■'*■  =J- 

_();her(o)rpecial  rnaictf  to  plead  roan  iftdiflrflertt,  or:in[^)er-  '"ifli„^6. 

Jjortoaflin  in  order  tdWe^fc'Kh  oirtlaWry,'' ihe  cbutf.will  of  F.off.dec„..ri, 

.   .^il'ire  afliyn  hjm  co'j(iiar-Ah(Plt'ii  C?Jftid,-Tbatforfach  J*-^^, 

ciiiiateral  mailers  aTiy  cWitftjfWcf' ti>iiftftl^PB7«r«ftinervritb-  ji'cotokl'iV', 

,    <W"i>nvaifignmeijt.'        ''■¥'■'=■■    v-'J  -^-j  ji-m  sri   :r  . -,     '.,  ■  ■  119. 

"■  "  8|i¥i'fli'  pwiiMalqutMonpoHeiMtilM  SifaViAfi  apWoon-  (,)»st.T,. 
'   tqWBg^ft^c»^lfftf=^^f'^Ml^ttlllemalT;^>roM^duly^l^^be Jwdl jffill  «M.^.  '    '^ 

;"'»i«'^S'^#Mi"*l'itlpWi«k^o*/by»-o&l^,batv»i»lvdebtf«  i^-IiSUI.'J.'Vk.'  '- 

■  ■"  Vflfit  tteteR&Ci''   "'^"''^■^.^--■."r  JlHj  'r/l  oJ  i.  ;^   ..-,>"i--  «« /.r  hi,.,:... 
-•  ■f^:-'!  ff'it  ,Kj-jt    -j-r/.-'-iva   -ill-.  Ir-.   ,-::;'!(rui  ej,„;,3*«fcmib»,|i«if.'il-  ««•«  3.,_  .. 

•   "''lisi   tr.',i3  r,n    :.ir.')'A   3->rt3   ,--:■.:;  ra  irj.oq  'j.y   •--■■ 

'»^lteofc«t'iiaMr»rt»»i<»m'«ifWW»:,offi!'<S  &■■  opjOKin, to  dw  *■,'*■■■''' 
W»tlVfoncfc*-W>V'«*'**l*'W;«dj^^qep5,<ff  de»t>,  That  ft  ^^-^^A '^?- 
w»»w.fiiapa:to*BW«^^i'>>'5'^f*^yf**.^<l.''^ywerep,ired,    ' 

■  no(r4iihittr«ppB»'"«!»J*»W'J»eep.  ffi)Pi,iff^^^pKhended  for  it. 

m  B*ii  i».not.&foifcr(i»n^«e»e  m.V  e,i|%r  coimfql  or'folicitor  (,)»s..T..,7-. 
t»<«eiv,6nft>0-*o> -•;'<«*«' «^"'*»' '**>'■'**' "P^^pre  him  for  »"•  I'l-  74i 
til  trial    without  "">  •^S"'*^' ***"**'*' .*"'^   .But  by  leave  '^" '' 
*  O03  &f 
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of  the  court  prifoncrs  have  romctime 
M  I  St.  Tr.  an"  "f  counfel,  not  only  lo  (u)  i 
.jj.  (x)  alfo  to  flard  by  them  ai  ihf  ba. 

W  »  St.Tr.  in  pn£lncfs,  ibcy  ouj;ht  not  to  be  pn 
M*!  St.  Tr.  *'■''•'  of  fi£i,  (z)  nor  to  havt  the  alii 
(f4  up  by  counfel  to  prepare  them  Tor  tl 

(.]  1  Sr.  Tr. 

;ji.     s  St.  Tr.  745.  76*.  763.  770. 

Si£l.  8.     After  a  prifonerhath  h: 

('1 3  S^  Tr.       coutt  will  not  (a)  difcharge  ihem  \ 

*"■  "^-  ••        they  defire  it,  but  will  fometimH  a 

(ijiBuifl.is.        Seil.i).     It  is  (A)fai(),  That  tti 

pclleeanyorthe  kinjr's  counfel  j  b 

be  either  for  or  againft  them. 

i'/iff.  10.      It  having  been  found 

have  been   oficn   under  great  difa 

coDtifel,  in  profecuiicns  of  high  1 

fon,  which  arc  generally  managed 

Ikill  and  zeal  than  ordinary  prol 

Sh?w«''iM°in   ^'"-3    t=-3-"  That  all  and  eve 

iir«  uanrd  if-  "  ^^"t  that  (hall   be  accufed  ai 

ifoei  bifiilua  *'  whereby  any  corruption  of  blc 

.fthii.«.  »  any  fuch  offender  or  offenders, 

"  any  fuch  offender  oroffendeis, 

**  Ton,  (hall  be  received  and  adr 

**  full  defence  by  counlcl  learned 

"  perfon  or  prribns  fo  accufed  o 

**  the  coi4rt,  before  whom  fuch  i 

Wlntbe-ft.f   "  "'"°'n«Hgcof  that  court,  i 

lo'ilOcerycGor-   "  mediately  upon  his  or  their  ie< 

dan  Mr.  Eilkinc   "  fon  Of  pcrfons,    fuch   and   fo 

«onfcliniIhtbe    *'    "*■**»   "    ^^'    pCrfon    or    perffl 

imgntd ;  but  "  counfel  (hail  have  free  accefs 
BuHh  juftice       «  Jam  or  ufaee  to  the  contrary  i 

doubled  whiiher  °  ' 

ihii  tprlioiioB  nDibt  nai  la  br  otide  by  ibe  FiifoDCr  biml 
Jtini,  '*  Dpon  b'u  or  that  rc^nefi  j"    bsi  ilu  •uoiuaj  \ta 

StS,  It.  But  it  ia  providei 
*'  being  iiidi£led  of  fuch  trea 
**  where  by  the  law,  after  fui 
**  and  be  tried)  he  (ball  upoa 
*•  faid  aa." 
.'  StB.  12.     And  it  ii  further  p 

**  nothing  in  the  laid  a£t  fhal 
*'  tend  lo  any  impeachment  oi 
V  whaifoever.  And  alfo  tha 
**  any  indi^mcDt  of  bigb    t 
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«  thereupon,  for  counierfeiting  his   majefty's  coin,  fail    fCal 
"  or  piivy  feal,  his  fign  manual,  or  privy  figner," 

f  But  now  by  20  Geo.  2.  c.  JO.  it  isaKo  ena^d,  "  That 
"  «l]  and  (very  pcrlon  anil  perTons  whaifocvcr  who  fhall  be  im- 
"  peached  by  the  comnmnB  of  Great  Britain  of  any  liioh  treafon, 
•'  whereby  any  corruption  of  blood  may  or  {hall  ba  made  to 
"  any  fuch  offender  or  ofFtndeis,  ot  to  any  the  heir  or  heirs  of 
"  any  fuch  offender  or  ofFenders,  or  for  mifprifion  of  fuch  trea- 
"  ftin,  (hall  be  received  and  admiiied  to  make  his  or  their  full 
"  defence  by  counfcl  learned  m  the  law,  not  exceeding  two 
"  counfel,  who  fhall  be  alTigned  for  th»t  putpofe,  on  the  appli- 
"  cation  of  the  party  or  paniei  impeached  at  any  lime  after  the 
"  irtide)  of  impeach  mcnt  (hall  be  exhibited  by  the  commoos." 

StU.  13.     As  to  the   fccond   particular,  vix.  Where  a  pri-  fjj ,  te..  ■■. 

fonermayhaveacopy  of  thp  indiflmcnl  againft  him  :  It  is  f aid,  "«""*- 
(i)  That  by  the  common  law  it  ia  always  denied  in  cafes  of  ^  j,^  xV.  Vir. 

treafon  or  felony.     Vet  if  a  prifoner  ukc  a  legal  exception  to  jSy' 

an  indiament,  it  i»  faid,  {i)  Thai  the  court  will  grant  him  a  J  ^'^  T'-  ft'- 

copy  of  fo  much  as  concerns  his  exception.     Alfo  if  he  have  ";:,.,j';,    *' 

fuch  matter  to  plead  which  cannot  well  be  put  into  form  without  1  s;d.  15. 

knowledge  of  the  charge  againft  him  as  laid  in  the  indidlment,  »  "jj*'^ 

M  M'rtfm  aiguii^  ^e.  it  is  (/)  faid,  That  the  coort  will  gii/e  ','^.j  g^_  " 

him  the  heads  of  the  indiament,  to  enable  him.Io  have  his  plea  (/j  a  Si.  Tr, 

fo  drawn  as  to  Cuii  the  charge  againft  him.  '"' 

Slit.  14.     But  it  is  enaSed   by  7  Will.  3.  '•  That  every 
"  rerfon  and  perfons  indited  for  high  treafun, except  for  coun- 
"  'erfeiting  ihe  coin,  cr  the  great  or  privy  feal,  or  fii:n  manual  or  ^^^  ,j^.^  ^^  j, 
"  p'ivy  fieDetf  fhall  have  a  true  copy  of  the  whole  indiflmcnt,  be  iaunded  «<n> 
"  but  not  the  namts  of  tde  witnefies,  five  days  at  the  leaft  before  fV\^J^*  'J[- 
"  "'»!.  (?)   to    "(t^ife    with  counfel    thereupon,  10  plead  and  "'JriThtp'.ir'n' 
"  make  their  defence,  his  or  their  attorney  ot  agent,  retjuirina;  „f\„i,,ot,„. 
"  the  fame,  and  paying  the  officer  his  (cafonable  fci^s  for  wming  V  "'_^°J,''*  "' 
"  iheieof,  not  exceeding  five  fliillings  for  the  coiq-  of  every  D„g]„jj,, 
"  fuch  indiflroent." 

Sri?.  1  e      What  exceptions  may  be  taken  to  fuch  tndiflmem,  (*)  S*^-  Hi  "> 
anil  when,  hath  been  Jhewn,  chapter  the  twenty-fifth.  (A)  'S°' 

tS«fl,  16.    It  is  alfoenafled  by  7  Anne,  c,  21.  f.Ji.*'Tbat 
"  from  and  after  the  deceafe  of  the  pretender,  when  anyperfon 
"  itindiaed   for  high  trcafon,  or  mifprifion  of  treafon,  a  lift 
*'  ofthewiineffes  thatlhaUbe  produced  on  the  trial  for  proving 
"  the  faid  indium*"''  and  of  the  jury,  mentioning  the  names, 
"  profeffion  and  pl««  of  »^'^''  *»'  the  faid  witnefles  and  jurors, 
•*  (*)  (hall  be  alfo  given  »t  the  fame  time  that  the  copy  of  the  in-  (,■)  Tit  cifc  of 
"  diament  is  delivered  to  ihe  party  indifled  ;  and  that  copies  of  l"iiC«.pO  r- 
"»llindiainent»fMtheoffen«safotefaid,wilhfuchlift,,n,aiibe  l;"c»."t'''w" 
O04,  "  delivered 
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i,«i'*«^''''  «  itWvesKi  to  the  pirtjr  ind'iaed,  t 
tK*  i^ii  aa     '*  ii  picfence  of  two  oi  moie  uali 


■(-  StU.  17.  But  it  it  etiaOed.by 
**  thing  contained  in  ihe  atwve  I 
•'  ejiicnd  to  any'Th'dl^lnc{itof  h 
*■  his  majefty's  coin,  the  great  fe 
"  nual  or  privy  figneti  or  lb  any 
••  to  any  proceedings  thereupon  a| 
**  who  by  any  i&  or  adii  now  in  I 
**  arraigned*  liiedj  and  convive 
**  in  Tuch  manner  li  ii  uM  ant 
)*  counterfeitiog  hit  Dujcfijf't  coi 
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Ij^OR  the  bwer  undcrftandin^ 
•  to  ■  triaJ  by  the  cooniry  in 
hat  by  virtue  of  a  fpccial  cotnmi 
(i)  Cht^  ij.  may  At  in  one  county*  for  the 
•**■  ••»  *$•  pi'oper  juvra.  And  having  al(i 
place  from  whcBce  a  vt/mt  may 
cAnfidcr,  From  t*hat  Counry  tl 
vinue  of  what  procels.— Bcfoie 
ntay  be  challenged. 

Ai  16  ihefirft  of  thefe  parti 
the  jury  ii  16 -be  returned:  Ifl 
%hat  county  they  are  to  be  rem 
ifliie. — And — Frtm  what  coun 

(()S.P.e.ru.      Sta.  I.    Aa  to  tbt  firft  poin 
j>ja  I}*,  lit.  ii  to  be  retarned  for  the  tribl  c 

[■■ST."*  t  ''1  "£?^'  TJ«<?  "F": 

ftk  Afflu  t«.      he  letumea  in  ul  calei,  for  tl 
fap,  t.  5.  (T  i^  the  fame  coumy  whereto  tbe 
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t»Ut  Tb|t  in  in  vpfn\  af  dea'tli,  where  the  womid  wta  given 
in  ontcouatfy  and  the  party  died  in  tnother,  the  jury  {*)  ought 
c<*  be  returned  from  e«ch  coomy  before  the  fiaiutc  of  2  and  3 
£d<*.  6,  c.  34.  finoe  which  the:  whole  majr  be  tried  either  upon 
sn  (/)  indidment  or  appeal,  in  die  cdunty  whetein  the  death 
bapptm. 

StS.  2.  .  Bui  it  U  enadcd  bj  33  Hen,  8.  c,  2j.  "  That  if 
f*  an;  peifon  being  efitnincd  by  tiKfcing')  councilf  or  three  of 
*■  them,  upoii  any  minner  of  trcafoni,  mifpf  IGofu  of  [reafoni,or 
tf  'tnurders,  do  .ninlers  any '  Tuch  offencea,  or  that  the  diid 
**  coui;ci|,  or;  thr^ec  of  ihera,  upon  fuctt  exartilnatioa,  Qiall  think 
"  any  perfon  fo  eximined,  to  be  vehemenily  rulpe^ed  of  any 
"  tmloni  mHprrCona  of  trufkUii,  or  murder,  that  ihea  in  every 
**  fu(h  cafe  by  the  k>ng'i  command  men  C,  hit  mijelly'a  commif* 
*'  fion  of  eytr  and  ttrmiitr  under  the  great  fcal,  fiiall  be  mad* 
M  by  the  chancellor  of  England  to  fuch  perfon;  and  into  fuch 
**  villi  and  pl«cci  a)  (hall  be  narhed  arid  appointed  by  the  Icings 
*'  for  the  rpeedy  trl»l,  conviAion  or  delivery  of  fuch  ofienderi  | 
"  which  commiflEonen  (hall  have  power  %o  enquire,  hear  and 
**  deicnnine  all  fuch  treafoni,  mifprifioni  of  treafoni,  and  mur- 
"  den,  within  ihe  placet  limited  by  their  commtffion,  by  fuch 
"  good  and  lawful  petfona  as  {hall  be  returned  before  thetn  by 
"  the  flierif,  or  fail  mioifttr,  or  any  other  having  power  to 
"  return  wri^  and  procef*  for  that  porpofe,  in  wfaatfocver  other 
"  Oiire  or  pl^oe  within  the  kirtg'*  domiRioni^  or  without,  fuch 
"  offencei  were  done  o^  cooimitted,  and  that  in  fuch  cafet,  no 
"  challenge  fov  the  ftiire  or  hundred  Aall  be  allowed." 

Sf£I,  3.  It  hiith  been  (;]  adjudged.  That  this  ftatate,  as  far 
**  i<  relstetto  trealbn  done  wttbtD  the  realm,  it  -repeahd  by  i , 
>ikI  2  Ph.  and  Mary,  c.  tCrwhich  cnaai,  **  That  all  triala 
"  tor  createn  fliail'oea&ordio^tothe  common  law."  Biitka 
^{b)  wiurder  and  (i)  mifprifion  of  ttealbn,  it  ftill  feemi  to 
toatinue  m  force.  And  astoiiigh  (k)  trcalbn  done  withouttbc 
^'n*«  it  dub  noc  feem  material  whether  it  be  in  force  or  not, 
jl^ufe  that -ft  -fully  provided  for  by  35  Hen;  8.  c  2.  as  haih 
^  naore  ful^  fcewn  ch.  25.  fed- 49.  50.5  r,  51, -jj. 
.  S*^.  4.  |t  hath  been  (/)  adjudged.  That  ihtCword  mwrJtr 
■■■thia  ftatirtc  fliall  have  the  fame  ^n&  conflruSion  at  in  the 
(■)  ftaiCBtCfwhidi  tike  away^the  -benefit  ofcletgy  ffort  mXirder, 
^^  confequeiuty&aH  wot  extend  to  onenumined  before  the' 
"^"CiJaivcceffaFyonly,  and  not  n  principal)  ~  fbr'Aiurder  t* 
"w  ofl^Qco,  and  Aeiteirvgacceffaiy  to  it  ii  iBOdiM.- 
.  ^*£f.  5.  Hnyirtg  Ibewn  already,  that  be  who  flealt  [n)  good* 
f  *>n«  veuniy,  and  cmriei  ibem  intoahothct,  *k  dhn  a  (liSt  in 
<">*  OoMfty  »bich  .pro*es:3-(r)  -nuKaoce  to  anochtr,  may  be  in. 
Jifted  Qt  appealed  in  eiihtr  j  fron»  whence  it  follo*>.  That 
"»p«y  bealfatri^d  in  either  i  Having  alfoO>)iliewn,  That  he" 
V^o  ifiarrtea  twa  wivc^r  the  tirft  In  aiiorciga  country,  andthe* 
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OF   THE 

recond  in  England,  may  be  indif 
thai  he  who  takes  a  womin  by 
ca<ries  her  into  another  and  th 
indiftcd  and  tried  inrherccond  c 
Wales  may  by  forceof  a6  Hen. 
the  next  adjoining  Englilh  coun 
fcas,  (i)  or  in  any  foreign  {()  cc 
racies  upon  the  Tea,  may  be  ind^ 
England  ;  and  that  an  {x)  accel 
in  another,  may  be  appealed  a 
the  fttoke  wai  given;  and  tha 
other  felony  in  one  county,  ra 
the  county  wherein  he  was  accc 
cited  in  the  margin  for  the  fait) 


t  JO,  Jl,  ftc 


17  J- 

(a  J  Djcr  *96. 

«)  J  I»ft.  .7. 
S.P.C.154. 
K.ll-».;s. 
Oi«t  tgfi. 

Vide  ±t  h.  S. 


ipc  IS4. 

Vidt  Dj«r  SfC 


SeSJ.  6.  As  to  the  fecond 
the  jury  is  to  be  tecurncd  &>r  tl 
the  plea  of  ifTuable  matter  allt 
that  wherein  the  party  is  indi£) 
indifled  in  the  county  of  A.  (a 
of  a  fanduary  in  ihe  couniy  o 
a  woman  fur  the  death  of  her  h 
That  fince  the  death  of  her  h 
another  county  ;  it  is  (6)  ag 
fuch  pleas  can  only  be  tried  b) 
wherein  ihey  are  alledged  :  f 
fuch  matters  before  a  court  w' 
county  wherein  it  fits,  there 
common  law,  but  to  remove 
the  King's  Bench*  which  hai 
whole  kingdom,  will  award  | 

St^.  7.  But  for  the  mori 
nies,  it  is  enadcd  by  33  Hen 
*■  ner  of  foreign  pleas  triabi* 
'*<  ment  for  any  petit  treafon 
■'  with  tried  before  the  fan 
*■  fhall  be  arraigned,  and 
*'  thatfliall  try  the  |>etit  trea 
*<  fhall  be  fo  arraigned,  wi 
■'  in  whatfocver  county  or 
*<  realm,  the  matter  of  the  [ 

Sta,  8.  But  this  ftatute 
high  treafon,  nor  to  appeals 
therein  mufl  ftill  be  tried  by 
■Hedged. 
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CHAPTER    THE    FORTY-FIRST, 


OF    PROCESS     AGAINST    JURORS. 


FOR  the  better  underflanding  the  nature  of  procers  agairifi 
jurors  in  criminal  cafes,  1  (hall  endeavour  to  Ihew,  Firft, 
Where  a  panel  may  be  returned  without  any  precept  by  a  bare 
award.  Secondly,  In  what  manner  the  procefs  ii  to  be  return- 
able. Thirdly,  Where  a  vrtire  may  be  joint  or  Teveral. 
Fourthly,  Where  procefs  may  be  awarded  by  provifo.  Fifthly, 
In  what  cafes,  and  in  what  manner  a  to//;  ii  grantable.  Sixthly, 
Whete  it  is  necefTary  to  return  a  panel  into  cnurt,  before  an 
inqueft  can  be  taiten  upon  it,  and  where  the  prifoner  may  have 
a  copy  of  it. 

^'<9.  I.     A»  to  the  firft  point,   viz.   Where  a  panel  may 
"' Ktuiatd  without  any  precept  by  a  bare  award.     It  is  {•)  (-1  F.  Inq.  55. 
sgwd,  that  juftires  of  (A)   gaol-delivery  may  have  a  panel  fo  ♦  {^^-  '^^ 
'turned  by  the  niertff  without  any  precept  or  writ ;    and  the  Som.  nl.«j«. 
Kjceafon  given  for  it  is.   That  before  (heir  coming,  they  al-  »Hilt«6i,»64. 
"'rs  make  a  general  (<0  precept  to  the  (heriff  on  parchment  f^V*?;, 
under    their  feals,  "  to  biing  before  them  at  the  day  of  their  /comn.  344, 
'  ffffionj  twenty-four  out  of  every  hundred,  (s'c."  '*  to  do  [*)  Ytt 'fn  ftiJ 
^  ibofe  things  which  fliall  be  enjoined  them  on  the  part  of  the  ^,^^,1*)^,  l"Jj 

■'"g»  i^e."     And  therefore  it   is  faid   that  they   need   not  b>Tiirp«i«l 
■""e    siny  other  precept  for  the  return  of  a  jury,   for  the  trial  "mrniffim. 
ofiny  iOTue  joined  before  them.     But  that  their  bare  (*)  award  ^/X/sa, 
"i''    the  jury  fliall  come  is  fufficient,   bceaufe   there   arc  enow  Croajnoa  Jut. 
Jpf  that  purpofe  fuppofed  to  be  prefent  in  court,  whom  the  "*• 
ftnifF    n»y  return  immediately,  whenever  the  court  (hall  re- yo„Vw2'l"' 
f"^  their  fervice.      Alfo  it  is  faid,  (f)  that  a  jury  may  be  fo  ii8. 
'""'ned   before  juftices  of  peace   at    their    fefiions  becaufc  4['>"t.  i«8' 
"'(«)    precept  for  the  fummons  of  the  feffions  hith  a  clauft  ,h";„T'.<i. 
"'be  Tame  effefl  for  the  fummons  of  twenty- four  out  of  every  fJJ  Vim  Bift. 
nundrcd,  &e.     Yet  I  much  queftion  whether  (his  matter  doth  ^*'2*^-  - 
"■"  'atVier  depend  on  (A)  pradlicc,  and  the  conftant  courfc  of  (."Fot'ibVform 
F'Cedenij^  than  on  any  argument  from  the  reafon  of  the  thing,  "f  f^^b  "  •- 
'"  the  (i)  precept  to  the  fhcriff  from  juftices  of  iftr  and  ",'"'■  '*'*'•• 
""»i»#r,  in  order  for  the  holding  of  their  feffions,  hath  in  effefl  4  ii.  Tr.  tit 
*5v'Sid.,(4,    [,]  See  ■.unb.  JuS,  b.  4.  c  a.  ud  CtMDftoD  ■31,    It)  thJt.  164.   a  Hill  tti. 

tbc 
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the  very  fame  claore  for  the 
ihmi}  out  of  each  hundred,  a 
(i)  EiK.  ifii.  And  yet  it  feems  {i)  agreed,  I 
Vhltt.  164.  *'"^«d  foi  the  trial  of  any  iOui 
>  IbII.  5ul  ^  ^"c  award,  but  ought  to  or 
flieiiff  for  chat  purpofe  under  t 
(;}S.p.Cti4.  S*a.  2.  It feeoit f/J agieet 
vU(r7H.b.  Bench  no  jury  can  be  rctuine 
8»i.fc.j.ti».  without  proper  procefi,  undei 
(■)  Spp.  c  sj.  at.  But  (w)  fu^i  if  it  may 
S*'.;^-  .i    'Ji**Ai««ft,iWf..«itheftmo' 

.U  ji**  pwcefii  ^aioft  juron  it  to  Ik  t 

•  Mil*  Ca.  fo'thclrtalof  aniodiamcnl. 
Snp'e.'.  f.  11.  whether  for  «  crime  commi 
^  1. 1  J.  f,  ^('^^^fivi^  y^  i:b|yflM!  the  fca 

f'^.Tv**  ,,(^)  ought  tQ  ^'*ft«e  day 

^'  ;     wery  proceft,,;     ,  iv' 

M»->«9^^  ■  (gaoli-dcliveryinwyjofiicr  aj 
,  STi"^'^ ,  the  t^al  of  ^  jtfifoget  »[r4iBi 
■?;S:i?*3tt.    (OWdenbySirTdw>rdt 

yiJaf^eftyft    judged.  That  jullices  of  oyt 

tim.  iSi.  KroQg  autnohtttj  to  ^^^  .c<^ 

•  Hakifii.       to  felony,  or  the  party  Caij 

oo>,i/noiJWhi4hihyi^quinBg  t)t%K'i 

-  -'<■■  MSwrft  '^'^-  6-     It  hath   been 
^*^'  s!^       juflices  of  •jrw  and  t^rntin. 
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neoof,  aaleta  the  (efflons  appearto  have  becnY^^  idjourneJ  to  AbJ  [a  thch 
the  ^me  dajr;  btaafe  othcrwifc  ft  Diall  not  be  intended'tbat  '*"^  '■'^  "- 
their  corhtniffion  continued  till  fuch  day ;  and  if  it  did  not,  their  ™heij^b.°thr 
authority  t»  try  the  iSue  vai  determined.     But  it  is  admitted  ncitiffin* 
(tj  tti»t  fuch  Vtmre  may  be  made  returnable  at  the  next  afGzet,  ''•pp"'"i  w 
aad  itien  tried  by  viitue  of  (/}  i  Edw.  6.  c.  7.  j.'^,'"  **  ""* 

S«fl.  7.     It  hath  been  (rf  adjudged.  That  the  award  of  a  f,i„w.,. 
veiriri  returnable  at  a  certain  day  Mforc  jufticei  of  oyer,  &c,  jo,  11. 
need  not  exptefsljr  mention  before  what  jufiice*  it  (hall  bcjc-  "  "'•*  J'J- 
tnrmWev  for  it  cannot  but  be  intended  that  it  ought  to  be  be-  ^^J^n^titt 
foce  the  fame  court  which  awards  it,  sr.  iri  ii  U 

tben  hul,  <b>t 
it  Ii  MtuBiUej  bot  tkU  IWbu  oat  (b  be  «ti' 

Sia.  8.  As  to  the  tliird  point,  vix.  Where  a  vmirt  may  be  « 1  j,^  ,,«. 
j«nt  or  feveral  1  It  feems  agreed,  that  where  fci-cral  perfona  >  H*i>  rfj- 
"e  arraigned  upon  the  fame  {S]  indiftment  or  (i)  appeal,  and  ('J  4S*M«Tr. 
«»er»Iiy  plead  not  guilty,  it  ii  in  the  (i)  clcaion  of  the  pro-  sS^nwy^jS. 
fccuior,  tft.  either  to  take  out  {/)  joint  wiiirti  againft  them  all,  s,  p.  c.  ■  js. 
*'''f«*)  fetcral  againft  each  of  them.  But  in  an  appeal,  if  one  B^^Tiu*" 
P'tid  not  guilty,  and  the  other  plead  a  rcleafe  made  at  A.  it  j^\_  ^  j,  '^u 
'tana  (u)  that  there  muft  be  feveral  v*mru.  o  b«  th«  umiA 

krX.  '"  'T  **"  ''' 

^nwutt,  ■■■■pnl  b*  Bvcnl  fcnirei,  9.  P.C.ic*.     It  »  AU.  tt,.t*li«K  tbcR  ue  ihfHMkBd 


,     f— .-•.-■  naj  join    IWD  n  luui  ID  m    nUfl,  Ifla 

'?''™«'fc»»i«»erii*d,.iidiJoD.4»5.  •»dr.,,«eiB^ „.    . 

I.,,!.   ^*'^       ^'f"'*"    '™""ii'^l«*    ij".*.!.    wlEeoo«.pf.ll-»«Ai.|«l«ithd#. 
^■U>e  r.dj>r.tfjnr»,  .lu  otbtnAWtl.       Su  F.  ^u^t  ua„dit   iM.     TUm   ii.  i*.     KoIwit 


E  X>ta.6s.    F.  Euciit.114.     N^priM7,  ■. 

.  S*a.  9,    Itfeemt  generally  (*)  agreed, That  wh«re  the  (ame  ,,,__" 
J""?  IS  returned  on  ftich  a  joint  procefs  againft- fevcnU-defend-  'ii^^^^lc' 
'w?    »f  a  juror  be  challenged  by' any  one  deftridanr,  and  thtf  «  h,i«  »«i. 
"ulenge  allowed,  and  the  juror  tker'eufK{n  {j^  drawn,  h<  is. 1^  oSd.  4.*7. 
{"^flsify  confetjuence  drawn  ai  tg  d)  the  who-  defendant*  alfo,  cv^lutiM. 
T^uf^  there  being  but  on^  panel*  the  fame  peribn  cannot  at  d/ci  t««-  - 
"*  fame  time  be  taken  from  it,  and  yet  continue  in  it.     But  ''i»"*«»'i"*« 
r*'*  one  jury  ia  ^imly  returned  fpr  die Jrial  of  fereralde-  r^rfw  «h. 
"^^aiii  before  jufticca  of  ga«l-dclurery,  it  is  (f)  certain  that  Cs.  uku  iy>. 

^VM«.  5*  K*-J-  ••  '■  ProtrfMw'.r.  -««.  .  I  H.  t.  J.  /Cw^tH*  *M*' »«t 
J?  ^  nU*  X  v^n  D»«c  ajm.  And  4«i»d  ja  tht  boH  ciA  in  Dalilsa  ij.  (•)  But  i'  "» 
^■ntau  b*  liTUi  ihil  lh«  iorw  obq  i»  (Wkofri  by  M*  IkiU  be  ^»a,  but  «ii7*  thu  bv  Oull 
"■^   aUi  fe>  1  lim*.  it   k  Wd,  tbml   b*  mj  tij  tboft   nha  te  nat  •Owlh  cluth>«a  kirn. 

"«»  .«o.    Cm,  Bcodlot  sS.     (l}iUl|>P7>    1*MWJ»5«,        a  H>k  ilf.     P1b«4m  M«. 

***•  ^•a?!    CNisfWa  iijt 

itajp 
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(r)  Plo-J.  100.  'I'cy  ""y  afwwardj  fe?ec  the 
■  Hilc  163,164.  for  the  prevention  of  thii  ma 
fc)«  Co.«6.  fj.j  [hat  this  can  be  done  in 
'  -'  agreed,  That  after  an  appellar 

agamft  at]  ihe  appelices,  he  ' 
Icveral  ones,  though  the  firft  I 
(on  feems  to  be  becaufe  it  wc 
ance. 


S7  H,  6.  4- 

S>.C.  liS. 
S.  VcDi.  f*ci. 


t  ti.  4.  »7. 
F.  Cb.ll.  s*. 
Vide  F.  loqMS  59. 


114.  (0  S"?- "^ii.  17. 


(.)  »«.  6.61  ,  ^,fl.  to.  As,  10  the  fourth 
vy.™R!  Ab.  '•^  i^^^n  out  by  the  defendant 
eeb.  with  a  fu^  claufe  that  if  two 

execute  ooe  of  them  only): 
it  may  be  To  awarded  in  ai; 
cspitil,  in  the  fame  manner 
pellant  hath  made  default  ii 
kind  of  proccfa.  And  thcrt 
joined;  either' neg1e£t  10  taV 
te.-m,  &c.  or  takes  ore  out  bi 
feems  that  the  defendant  m: 
And  in  Hke  manner  if  the 
fuing  out  an  haheat  tsrpom, 
defendant  may  fue  oot  the  Ii 
the  defendant  hath  fucd  out 
(b)  authorities  that  (he  pla 
fequent  procefs  upon  it  in  1 
out  the  ftift;  and  that  it  i 
out  any  fuch  fubfequent  prac 
default  in  refpeift  of  the  Ua 
fuch  actions  whercia  the  d 
plaintift'i  as  in  (d)  replevin, 
againQ  the  patron  only,  d 
'atUnns  the  defendant  aiay  1 
without  any  default  in  the  p 
take  it  out  in  (he  fame  n 
clau'fa  oi ptevift.  But  it  fe< 
cCVVh.'"!-.  wherein  the  king  is  fole  (<) 
M,  -  can  be  anyprocels   taken 

U;.r»,j.  117.  imputable  10  the  kittg.      AI' 

Kfo.  Nil  ptiDt  "catrleihe  king 4s  fn  fotne  i(i 

6   I 


(-JS.In.»s7, 
s.  p.  C.  i*j. 

PtPrDclAdll 

l.H.7-9. 

KtUoif  176. 


3jH  «.  If. 
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C.  Cu.  4U- 

V.«  Dj«  .14. 
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r.  F.O.  J).. 

l.J  IS  H.  7.  9. 
*4  H-  ?■.  7. 
F.PistEltiit. 
Dytr  3.». 

C  C»..  »«4- 
sR,  Abr,  6G6, 
8.0a«TiJ(tg. 
S.  P.C.  ;l. 


A  .vIdAtd  14B.       (Jj  Dyer  ifj.     ii  H.  6,  z>. 
40.     (0  »  Uvir.i  5,  6.     iS»uni.3iS.     f/J  6   M,k' 
K.Ab.6et.     F.'Nd'i)>r;iii3.     (i>}  i'Eetin'e  5.  6. 
«1,     B.Oao  Tiki  17,      E-S»qilen3}«.  '  "(f^  s 
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Sifl.  1 1.     As  to  the  fifth  point,  Wz.  In  what  cafes,  and  in 
whit  /nanner  a  talii  is  grantable  ;  I  fliall  obferve  the  following 

paniciilars. 

f  irft.  That  if  a  full  jury  appear  not  in  an  appeal,  whether  f-J  s.  p.  c. 
by  reafon   of  the  (m)  death  of  fomc  of  the  perfons  returned,   'SS- 
or  for  any  other  caufe,  or  if  fo  many  be  (n)  challenged  and  l^,^«j°*' 
drawn  that   there  do   not  remain  enow  to  make  a  jury  ;   or  if  10  E^  3.  11, 
after  the  jury  is  charged,  one  (a)  or  more  of  them  die,   the  ap-  W "  SunTtiili 
pellani  (p)  may  pray  a  («//.,  in  the  fame  manner  as  a  plaintiffin  Cil.' ntw' 
other  adions.     And  fo  alfo  may  the  appellor,   if  the  appellant  >boTi  cited. 
negleS  ro  pray  one  the  la  ire  (j)  term,  &c.  fiut'it  feems  that  a  WS.P.C. 
dtfendaw -cannot  regularly  pray  it  tit!  there  has  been  a  default  li*H, ,,  to. 

in  the  pUintiC  10  Coke  IC4, 

Q>*-sAalt 
At>.671.    WSu-rm.TTJiJ.      S.P.C.ij;,      n  H.  7.  7.     ^f  ^  C.  C».  4S4-     14  H.  7.  T-  "> 
Coke  104.    Set  Ihe  books  cited  to  iht  purcdtnt  f.tlion,  un.ftr  li.e  leliet  (■).     Vet  il  ii  bit  in  Dftt 
3».    TktItfBr«IIJ<'T>'<<1'>  ""   »(1>"'.  «iiil'ih;ptiiMiff  puy  «  dlflriagii  •itfcoui,  jirijii^  Wf 
til(v>ta*taiiit<>«thE  U|TMtii>itbcrit)<trsf  iht  dctindiac.    ViijciR,  Ab.671, 

StU.   12.      Secondly,  That  in  capital  cafes,  a  talti  may  be  (')  H"-  ?■  7- 
gfantcij  for  a  larger  nutnher  than   the  firfl  procefs,   as  for  (r)  ."HlIkjM"" 
"»'/  or  forty,   or  any  other  even  (i)  number  that  the  court  s.  P.C.15J. 
tblnk^'pfoper,  in  order  to  prevent  the  delay,  which  o)ay  be  oc-  ^'"jj" ^'k 
afioiied   by   the  defendant's   perrmptory  challenges.     And   in   s.'s.fo 
'Wj  re/pea  the  law  in  refpea  of  a  talet  in  capital  cafes  is  dif-  K'iim.j  176. 
'«"* .  ftam.  what  ii  is  in  any  other  cafe  ;  it  bfing  an  allowed  °-»''''' 
'^,  that  in  all  (t)  other  cafes  the  taUs  muft  be  for  a  left  num-   Ij  er*  ,1"' 
«t  thao  the  firft  procefs.  16  Uw.^.  ]' 

(■J  ijCto  ,oj.     F»tb   of  1*-^  4P4.     B«  .  •>!'.  Jo  ti>«..nl1..tih..  n..7  b.  .f  ° I^^^^iS 

""'a-,   .C.CoteiiiS.     l')J4H.7-7-     F.och  4.4.     loCoko  104.   103.     »R.Ab.6,,.      „  H. 

S(f?.  ■,  J.  Thirdly,  TTiat  every  fubfequent  tolet,  in  capital  (•)  riach  4i4:' 
"ifH  asm  all  («)  other  cifcs,  muft  be  for  a  (x)  Icfs  number  |R- A*..':''' 
thiti  (he  former,  except  the  former  were  quaflied,  in  which  is.te!"  '*'" 
fj/cafc- the  next  rtiay  be  for  tlie  fame  number.  b,  Av'imf. 

•Wk-.^n.,,,  Fourthly,,  That  the  quafliing  the, array  of  the  fsJF.ioqitft 
pmcip^I   j^„,|  (j<„h  (,j  ^t  (jyafh  that  of  the  taUt,  hut  ihe  in-   '°- 
S^w  jU^qIi  be  taken  of  thofe  fctwrned  on  the  tani  if  there  be   J^-^-^-'W- 
"T»    and  if  not,  others  fliai[  be,  added  to  them  by  anew, £/„.   .oCkiV**..    ; 
itUt  feems  (o)  agreed.  That  if  all  the  perfons  returned  on  a    '"S 
*'*'•*  ciJ^sro,  be  challerigei)  and   drSwn,  there  flialj  not  be  j   \'{^^''^- 
lfllii»Wa/ded,  but  a  neww«iV</«riaii   for  the  word /<?/«  pJajn.   if(,'h4,4. 
lytftr*  to  fome  others,  to  whom  the  perfons  rciitrncd  aic  10  be   ''^  14  h  *■  >■>• 
^-     Alfc  it  feema  agreed,  (t)  Th«  if  the  firft  babias  tsrpira  ^•'"'^'^  "^ 

be 


'TfTT 


«• 


,!.i| 


I 


oir  PROCESS  ao, 

tx  quafhed,  the  hattai  arfire  m 
with  it,  and  the  piny  mull  go  i 
vtitin  had  been  onljr  returned, 
where  m  procefs  is  quiflied,  all  t 
it,  feemi  of  courfe  to  fall  with  i 
Sta.  15.  Fifthly,  That  it  t 
a  tthi  ta  not  grtntable  upon  f 
{J)  upon  the  return  of  ■  hati 
•   it  appean  not  befote  fuch  i 


(*)Ci 


8ta.  17.    SotmMt.  Th 
'1  tmmmmBmA  « 


i  whn 


a  trial  it  i 
awarded, 

with  a  liijrfi  it  KA  appotnt 
miirMd  om  the  fifft  vmum, 
(Wifrf  ^  tfiVawjanlrtai  1  bcc 
diciaj  B«6ec  of  what  it  4 
record. 
(i}]Sn.t.«.         Sta.  it,     F^MO^,  Th 

£.TV  '  ii)  «  wea  «•  to  rfl  capital 
4  a  s  r.  *  Bi  to  other*.  Bot  it  faena. 
^- '-  lar  the  Itiac  •■>•  an  iodifh 

i4Elk.<,i.  «i*t  a  (/)  wuiaat  aom  the 
T  *  ■  WML  >  afftga^rtM  Gmm  Ae  court 
■•^  ,  ^^  Bat  far  the  fiiltar  <»darfta 
V)#iife»hE  pnpar  far  tUi  macife,  1 
Cf.  JM-  Baqia. 
ai  VM«t «}.  ~ 

)lM.M.*A  Wlt«fM.3«^  ita>ioa«tts. 
]«»    fai^iii- *•  Sttna  if  a»lliK.«.«. 


wVa^      that  a«jr  (•*»  be  «f»> 
■nJoT       and  it  hath  baaa  (•}  bolde 

TidtftMiaM^.  ir.C.  t»,  Kaiob  aj*.  n 


►  Tl 


•Ch.4i*        OF  PROCESS  against  JURDRS. 

:  larger^  pan^l,  wtiereon  the  former  jurors  Qiall  be  returned  in 
the  fame  order  as  before,  and  called  to  be  fworn  as  they  ftand, 
without  aoy  more  regard  to  thofe  who  were  fworn  before  than 
Co  (h»  o(|>ers.  Which  is  the  method  likewife  to  be  obferved 
in  the  like  cafe,  (q)  as  to  the  fwearing  of  a  jury  returned  with 
•  Ms. 

.  dicfc  sua  J  be  IX  talefineo  (motn,  who  nuy  try  the  caole.    Sel.  c«C  CTid*  no. 

v5fiS^  2.0*  A8.tathe.futh.point»  viz.  Where  it  is  necefTary 
to  return  a  panel  into  court,  before  an  inqueft  can  be  ta^n 
upon  it,  and  where  the  prifone|  m^y  4^m<and>HC^x  ^i  ^^irlt , 
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(j)  YtUer.  «3« 
It  wal  agreed 
to  be  comoHMi 
pra£)ice  oo  the 
circuttf ,  that  if 
but  one juror apa 
pears  and  he  ia 
challenged, 
3  Bac.  Abt  a49« 


taiceii  Detorc  juiTices  cy  wm  or  jtirrptcttn^^tx^  t>tr)er  writs,     . 
h*^d  not  been  rcturneT^bclbrc  the TeflJom'offthe  jufffces  at  The     • 
'^ytfi  priuSp'^ZTid  othcr>*ilS,  To  that  the  partJes  tpuM  not  have    ' ' 
knowledge*  of  the  names  of  the  perforrs  whfch  Ihould  paft  in  thc^ 
inquefl,  whereby  divers  of  the  people  hfd  bieA  ^ifheritfd  and 


^pweflc^/*   and  thereupon  .it  is  ordained  '*  that  no  ingued  (r)  ^r;Not^  the! 
*  odraifizes  and  deliverances  of  gaols,  Ire'^  taken  by  writ  of  ?"?'^^-?* 

*f|    _^r         ,  '         *  .ir  °  •.- -•  rf^-        /       •      '  provides  ■! la 

»/yy*ri«j,  nor  m  any  other  manner,  at  the  fait  of  great  or  foraffi««, 

/filaUy  Before  the  names  of  all  them  that  fcaH'j)afs  in  the  in-   3lnft.  i75* 

*^  quell  be  returned  in  the  court.*'  *  ' 

.    ^^^A  21.     It  feems  (jj  agreed,  thW  this  ftatlite  extends  as  (i)S.P.C.  i5«a 

Wef F  ''to  iii^rits  cf  »//?  pnus  in  criminal  cafes  as  in  civil,  an<J  to   Hl^rmTj  acS^ 

;urorj'  returned  upon  a  iai^J  as  weJF  as  to  thofe  returned  upon  Qp«:re,  jrtbc 

^principal  panel,  ,      ,  "'         ft.tuir  Mi«od» 

^f^^o^iermi^^^orit  is  /aid^ju^be  thc,pr»aice  for  triajs  befprc  thtm  for  treaibn  to  be  oa  lhe«i- 
"^O^'Adl  oo;  to  award  any  £)4/>r<^  c0'/orf.     4  Sut.  Ti ials  tos«  j   . 

*^/f.  22.     But  ftYectiis,  (f)  Tlfatlh  triah-before  the  joftkcs  rj^^*  9t»».  Tr. 

^^  g^aol-de^ivery   ihc*^prironer  has  no  right  to' a  copy  of  the  lstm.Ti.l66, 

P*neT    before  the  time  of  his  tri^l,  exceot  onfy  iiir  cafcf  wit*hin  $67.' 

^^^    purview  of  ?"&'  8  Will.  3.  c,  3.  whicIV  enads,  *«  That  4  8«iu^-  ^* 


d^ly  rettimed   by  tlMkibcriff,  aod.d^tvQred  unto  ^bim  (wq,  in  c^is  ^^ed. 
^ ays  fttj  at  Jeaft  before  he  fhall  be  tried/*      ^'  i*    / 

^^^.  23.     It  hath  been  (x)  adjudged  to  Vc  fufficient,  within  (*j  4  si»«.  Tfe 
"^^^rrtent  of  this  a6l^to*dtfivcr  to  a  prifoner  a  copy  oJ  •  pancHi^JJ^  *^** 
![2^yed  by  the  (herffF  beforei  i^ts  f^furncd  Snt6  caurt,-if  the ntxy  ,*^      '  \ 
"^^paacl  be  afterwards  Tcturned.  ^  -   ♦        ^^       ? 


V:> 


*     o 


K 


I( 
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CHAPTER    THE    FC 


BEFORE   WHAT  COURT 
RETURI 

AND  now  ratnto  coiiMcr 
againft  juton  in  criminal  ca 

(*)4lBi.isff.  Stil.  X.  There  cm  be- no  («) 
mon  law,  it  ia  returnable  only  i 
proTccution  wai  depeodin^, 

W.i»«.4«i.  *"^-  *■  ^"'  '^"^  '*^'""  °^(* 
41].  414'  ordained  "  (hat  all  pleas  in  either 

c.cir.  |49.  «  an  eaff  examination,  Ihall  be 
iiSfl..*!'*"  *•  before  the  joflicei  of  affizc,  by 
Stttb«bo«in  <*  by  that  flaiuie,  commonly  calle* 
ciKdinOKftibw  ft^^his  to  have  been  univerfsllv  aei 
^j„B.  >n  the  kings   bench  upon  ?n   (a 

{d)  LCuoM  whether  for  tieafon  or  (f)  ftlony,  < 
*>'•  ^^  nature,  commiited  in  a  diiFerent  c 
I'ipstito,  **'  codit  (lis,  may  bo  tried  in  the  pn 
DytT4t.  •(■. '    priui  by  virtue  of  the  faid  fiatute. 

Rdw"*!.  Vj>  »"P-  ••  7-  **•  •"•  •■  "J-  **■  »«•■  C/'  »■  *^ 
J67.    (x»C*Cw.  J4».J«-    SMo*ti»i4*,  147. 

(i.)7.Niiip.i».      5*«.  3-    Y«  tnarmtich  a«  the  : 

16.  in  this  uatutc,  and  it  ia  a  gtneral 

a  Ltonirii  tttt.  bouh<J  by  8  ftMotc 'wbich  (fflth  n 
r.H.'i'tVi.  '  fcenii    to   have  "been  generally  h> 

4  Cenun.  144.  king  is  a  party  it  is  irregular  to  grsi 

B.Nifipi!ui  hia  J*J -fpccial  warranti  or  ihe(i) 

fV»'''t-4H-  ^  do  not  find  it  denied,  {k)  but  tl 

F.N.  B.  141.  grant  it  tn   an  appeal  in  the  fan 

CromptOBjut.  aflion.  :     .     . 

t  Modtra  *4«,  14J.  s.  p  c.  156.  SamaiU7  ijS.  In  pra.C 
kmiry,  aihkb  fMnui  u  ft^uire  iMt  kmmllutlM,^U  coun 
■t  the  iKniiw)  af  ih«  it'*Hfr  UMMl)  tt|l  rie  kiu,bj  bi*  kl 
■tanUb(«>iri«l.  Vtdc  C  Motcn  ■*]>  '  (»)  But  no(  whw 
I'j<'4i.    (')Snib(boBkiGiied  tDtbiiiftctdEarlcdiaiiiitkterl 

(-)Ch.pi«7.  *»«.+.  Hwnngiftewn  alrea<J> 
frd.  17,  iS.  >nd  />rirt  bsve  po>ver  fcy.  14  Hto.  6,  c, 
Ch.  »j.  c  146.  jo^  ,„d  ii«afon,  atid  ho»  ftw  Ui. 
r-)<-h  is.rroM  magej  in  an  appeal,  ani:havjng  a 
'•A  7'*  '4'       ihey'iiny  arEngn  >mi isp^bb  at  lb> 

oonbiK^oi  the  party,  1  fluU  nfcr 

cc^itg  tUeCi  nunicis. 


Ch.43. 
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CHAPTER    THE    FORTY-THIRD. 
OF      CHALLENGES. 

AN  D   now  I  am  to  Ihew  in  whx  manner  the  juron  re- 
tunied  for  the  irul  oTa  criminal  mifliF  ehxllongsd. . 

I  fliall   confider  thit  Tubje^  to  far  21  it  relates  to  all  PerVom 
iniggnerali  and  with  regard  to  Aliem  only. 

As  to  the  learning  of  this  Icind,  fo  far  as  it  relatn  to  all  per-T 
ftnn  in  general. 


Stil.  u     Having  premired,  That  no  chsJIongc  (a)  can  bo  W»<*«»». 

taken,  eiAer  to  thcwray  or  to  the  pollji.  tilla  full  jury  have  c.cl!^*,'-/*' 

appeared  j  and  [bat  no  jurpr  can  be  {*)  dwllenged  either  by  the  Cm  Liu.  tjt. 

«ing  or    prironer,    without  (ej  confent,  after  he  hath   been  ''^u"!* 

'■'orn,  whether  on  the  fan^e  d^i  «  (accQrdlqg  to  ihp  greater  "r.  aJ;.  t^t, 

"■"nber  of  (JJ  authorities)  on  a  former,  on  the  Jame    tiif|,  *S9-  '*'• 

"nJcft  it  be  for  foinc  caufc  which  happeneil  (*J  fio^e  he  wu  r*CbM'tL 

l^-S'7'   Ab.  F.  CiMll.  71.   B.ClMllBn|efa.   nU.ptf,   Ab.JI.  Chit.  7J-  ]StitsTruk«». 

"niticr  can  ■  cbdienie  be  liku  (0  the  tinj  >ftcr  •nj'  afibtjwonare  fwotn..  Hab.atc  Cr\C. 
,%■*»»-  J  Smw  T.i.l.  J79.  W»iSJ.j.t.  iR,  A1..6SI,  6J9.  661.  i»  H.  4.  .pT  ,4  H. 
'i'-  B.  CluIkDii  50.  (I.  ijo.  F.  Chiilonfc  14).  U  ASin44.  Ydtntooij.  Yn  ijladied, 
•'*  «  Jam  tRer  h*  i>  <<n)ra  atj  ht  pcnaipiMlr  chillngcd  inaihtT  itj,  ib<n%b  dm  ga  ibc  r>n* 
^~*M  tu  b  Maai3»H.'6,  ■<.  Ak  B-CbiUinii  tgj.  14  H.  T-  >9-  Ab.  B.  CIuIIhd  7t. 
JJ'9'-»Sl-     »-lt'''>.  3.IB.     Ab.  B.  Cl>iil*ae  l»f.    r<jMEil.j.S.     V.lKnMmj.     ■  R..  Ab. 

'?aiJ?:;4^iJ.''^.'JJ-..'!i?i'.^.  c«.Li«.  ,si,    .^H.7.6.  B.cb.ii„^ ,„.,„.„. 

J  Ih»II«sKlea«onpltdlbev,  Ho^  jurors  may  bechalleagedon'' 
™|ArfcoCihB  king.  Andi  How  do  the  paRof  the  prUbncr.        > 

^**^  £i&.  As  b>  fucb  cballengeionthe  part  of  the  King.  -'■'.• 

.,***->»  It  Ceems  (/}  agreed,,  That  by  th»  common  law  the  f/j Q,, Ut.i j«, 
""B'wlghlchtllenge  peremptorily  «ra|ny«s  he  MKHight  fit,  of  S'*'"«n'»S»' 
"^J«»rjrtitu*ncd  to  uy  any  caufc  in  which  he  was  a  patty.  r«.'Ai.*«Jj. 

'^^t  M)isii.reiiic«tted-by  jqE^ir.  i.CQMinttnlycalMd  an  onli* 
^  Sw  vquefts.  which  is  enaaed  as  rolI«wei&  :  "  Of  mqoefta 
^  l^bc  takoi  befofV  uf  of  tfat  juSiccs,  ahd  wherein  our  lord 

r*^  king  is  faity»  hewrfeenr  it  be :  It  is  agreed  and  ordained 

.^vfaaluiig  and  aU  bis  cOoflfel*  that  from  faenccfutb,.  mt. 

P  p  a  •*  wilbf 


T\ 


ff(f  OFCHAtL 

*■  w'rtliftinding  it  be  alletJged  by 

**  that  the  jurors  of  (hofe  inquefl 

*'  indifieient  for  the  king,  yet  Am 

"  untaken  for 'that  caufc;  but    if 

•'  will  challenge  any  of  ibofejuro 

**  challenge  a  eaufe  certain,  and 

'^  lenge  fliall  be  eHquiied  of  accor 

**  court." 

(()  Moot  «9S.     "   Seif.  3.    It  feems  to  be  clearly  ft 

s.  p.  c.  i6».      flatute  btine  acncral,  extends  as  wel 

Cv.Liii.  159.     However  if  the  king  challenge  a  j 

anit  ibeboolu      ufcd,    ti  is  (h)  agreed  (hat  he  necc 

p.'n.Tlb"        challenge  till  the  Whole  panel  be  g 

ua\Ba.    Yet     that  there  wilt  not  be  a  fuU  jury 

peFiniptoTi)]>       Icnged.     And  if  the  defendant,  in 

fhew  caufe,  prefcntly  challenge  tn 

been  adjudged  (hat  the  defendant  f 

hti  caules  of  challenge,  before  the  k 

iMu.  iStit.  T>Ula4l-  fi)  l  Vtatiit  je^,  %io.  S.P.( 
Iritlt  51.869.  Skinnuli.  Samnur  tj}.  ttMeajt.  4 
Ki)<m.  47],  474.     Skionei  gi,    Ste  3  Siti,  Tiidi  4,    4  Sul, 

C'i)>Ruai«.  Stif.^.  Asto  the fecond  point, ff( 

94.  >enged  on  the  part  of  the  prifonc 

c^tiM.'i'/r"  C^)  P="  =3"  ""t*  ""  challenge  to  j 
I  Sut.  Tr,  1*4.  where  fevetal  are  tried  on'  a  joint  (t 
and  drawn  as  to  one,  cannot  but  be 


..  p.  piii 


■■  175'      (0  Sup-  '■  4<-  I«^-  %•      Snace  loij.     Rci  1 
.       .  ^ ^  jjj. 

+  Andthatliy  34  Geo.  2.  c.  18." 

*  byapeer orlordofparfianfrnt, to 
'  of  a  knight's  being  returned  in 

*  quafhcd  by  tcafon  of  any  fuch 


I  fhalt  fariher  endeavour  to  flicw. 
Ungcd  pereoaptoiily  yiiAt  How  tl 

caufe. 

Ab  to  the  firft  parlicular,  shz.  Ho 
Sm*     ''^''    pcf^nipW'i'y :  Having  premifcd  thai 
I  stM.  Tr.  foi.,  f"ch  challenges  himJclf^  ('mJ  eveu 
■  s<it.Tt.743,  may  have  couojel.  ■ 
74*.  ' 

.  I  (hall  endeavour  to  fbew.  In  whi 
lenge  ia  allowable}  and.  How  man 
'    lenged. 


-|*  M\,tHGll  I  ,      cii.«.        OF      CHALLENGES. 


^h'i  Iwtbmiliiblij- 

■■■to  of  xsortii^hiti,; 
J  ^f'MfIyfarIoJ',J»ibb,:, 

i.'iit  he  imiftiMllKtB^a.. 
C  r»n-I  bcgCM  rtra^a:;: 
*  fiill  jury  «uhoat[it|m^: 
cfenJimjittorittlmiKJ!!*: 

:  d<::eiiJiiiilbilJbcM)aiii 
,  before  ibe  ting icdnkr. 

s.^K).  kP.Clfi-  ikitiai 
.M.ki7i.  fC->J«T.  l-i^:;, 
:.•:■  4.    ^  Sat.  Ti.  171- III. 

ord  point,  m.  Unjumr'- 
•'  (he  priloner:  HaniijfMs- 
chillers^  (0  Jn|  rfiit  ;»,'■■ 

lamhuiiiinnati 
«.i,c  iI."K«fUM'* 

i.r:;imrm,MliijH''V'* 
raurrxd  in  f»rt  p"''"'  . 

jf)3;lllclllll»!lCTp»" 


Aiff.  5.  Ai  to  the  firft  particular,  I  take  it  to  be  igreed,  -  ,  „ 
that  »  peremptory  challenge  was  allowable  by  ihe  commiin  i'g.  '^' 
lav,  in  all  (m)  capiul  cafes  both  upon  tndiAments  anrf  (^)  W'-rii, 
appeals,  and  alfo  in  (p)  mifprifion  of  high  Creafon ;  but  it  wis  t'  '1^'^' 
enaaed  by  33  Hcb.  8.  c.  23.  f.  3.  «  That  it  Oiould  not  he  9  h":  '^'y. 
"  allowed  in  any  cafes  of  high  treafon,  or  mifptifion  of  hi  -h  ^^-  ^'-  ■- 
"  treafon."  Nor  do  I  know  that  any  Ilatute  haib  icvlwed^it  nTVi",' 
to  the  latter  of  ihefc  ;  for  it  Is  faid  that  the  ftaiute  of  i  Ph.  &  m  h  7.' 
Maiy,  c.  ii>.  whicfa,  by  reftoringihe  old  courfeof  the  common  "  ^^i"'- 
law  as  to  trials  of  treJbn,  has  revived  (f)  fuch  ch»llenge»  as  to  !'„  , 
tieaibii,  doth  not  (r)  e^ttcnd  to  mifprifion  of  high  treafon.  (M  3  m. 

uftft«t.B««pa.t,tSt.itTrUl.,j4.  (,)5loft.w.  S.  P.  C.  ,57.  tsS.  tTXfo, 
If*  Co.  Lui.  ijfi.  .5,.,.  T,.  7*4,  to,  B.Mh,.i.mUe  .  q»rt  Si.iJ  jj.  '  (,)  Snp.  ..  .-, 
145.    ,Co«n,.j,7,    Ytt  1  Inft.  ,7.  ^  iiixUU  thtt  ro.miff.if,^a  oT  inifon  u,.e  mi,  pet 

&i!J.  6.       It  hath    been   anciently  AI    adiudeed.  and  is  [OF.ch.r, 
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holden  both  by  (1}  Staundforde  and   (u)  Coke,  That 
Ihall  have  the  fame  peremptory  challenges  oii  an  ifflic  joined    yi 
upon  collateral  matter  alledged  in  avoidance  of  an  outlawry  for  P"i 
a  captial  crime,  as  he  may  on  the  eeneral  iffue  1  But  the  con-   ^" 


tfary  is  holden  by  {*)  Hale,  and  is  faid  to  bave  been  (y) 
judged  in  the  cafe  0/  Oiiy  *ud  BttkJIiad  (f), 


(f)  '  !*».  (t.   Bat  thi  oikcr  lHwki  wbich  ttpMt  tl'*  I 
idBfi.  1.    Kdjgp  ,3,       (,>  Ch«l«  RiicUffe  b.J   1 

■a   ■  collittnl  iiTu.  tbai   bt 


*»  #    «nd  'io  B.  B.  Mi 


^*^.  7,  Aa  to  the  fecond  particular,  viz.  How  many  jurors  (s)  Co.  Liit 
ffWy  be  challenged  peremptorily  ;  It  feemi  to  have  been  the  ',**■ 
"tiled  (?)  rule  of  the  cpiflmon  law,  wherever  fuch  challenge  5'^;'°"  ' 
Was  allowed,  to  fuffcr  ihe  prifoner  to  challenge  as  many  ai  he  '♦  H.  7.'7. 
tnoughi  fit  under  the  number  of  three  Full  juries, /v.  notamount-  ^  '^'"i'-  7 
'"E  to  more  than  thirty-five.  But  if  a  criminal  challenge  more  \\'i,^^^ll. 
[J^^  that  number,  («)  it  ftems  there  more  prevaUing  opinion  3  n.  7.  b.^ 
"■»'   he  ii  to  be  dealt  with  as  on*  that  ftands  mute.  ^^-  ^-  '^^' 

t'hp"^^"*'       'lE'-l.'J-      Ab.  B.  Ch.lt.  loj.    TrUI  ptr  p.i..  e.9.    8.  P.  C.  1  57','  it«. 

^oo(.i  cit.J,  .,   JO.  r.a.  »,    Limb,  b.  4.  c.  i+,  b,.  thM  it  •■•  doBbJul  >t  i:om»oo  U* 
"■■^  Mitkl  be  dulUogid.         ['}  Sup.  c.  30.  fUL  1. 

^^£3.  8.     It  is  enaflcd  by  32  Hen,  8.  C.  14.  f.  7.  made  per-  (*)  B-  Ch»ll 

I^tuai  by  31  Hen.  8.  t.  3.  «  That  no  perfon  arraigned  for  any  J'^'^i^  ^g^. 

^^   petit  treafon,  muKler  or  felony,  be  admitted  to  any  perer^ip'  169,' 

^Ory  challenge  above  the  number  of  twenty."    But  it  feems  }  '"*■  "f- 

t»)  agreed.  That  I  &  a  Ph.  &  Mary,  c.  10.  which  rcftores  the  ^iTli' 

'^Urfc  of  the  common  law  as  tS  trials  of  treafon,  hai  revived  ij""44-' 

j'^'  Old  challtn^c  of  thirty-fire  in  trials  of  petit  treafon.  s.  p.  c.  isS. 

_,S*<3.  9.     It  feems  to  have  been  holden  by  Sir  (r)  Edward  f-Jiinil.M 
^°*^Ci  that  he  who  Qballcng"  "wre  ttiw  twenty  upon  an  ar-  i  '^"""> 
^  P  3  laignmeai 


^ 


1  I 


\ 
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raignmcnt  of  felony,  fmcc  the  a 
H€n.  8.  fhall  (^/)  neither  forfeit  h 
of  death,  nor  of  pah  font  it  duuy 
as  to  his  challenges  To  far  as  they 
his  trial.  But  this  fcems  to  have 
{e)  Hale,  and  the  contrary  is  h< 
feccns  more  agreeable  to  the  mc 
Hen.  8.  which  teems  to  have  int 
nature  or  cfFeit  of  peremptory  z\ 
number.  To  which  may  be  a< 
common  than  for  {g)  fubfequent  f 
the  benefit  of  clergy,  (h)  exprefs 
-  '«"ge  more  than  twenty,  which  \ 

11  Coke  sf,  1%.  lengc  vircrc  only  to  be  over-ruled 
s.  p.  c.  i2d.     judgment  of  (/)  death,  &c. 

(/■)  Videc.  3  J. 

'*^n*^A.  ^»'«  ^«^  of  «h»  ffrtiitr  we,  "TkMthcbtnet 
•onflruaion  of  which  is,  that  any  fpnher  cbailenga  (hall  be 
from  the  bcf^mnmg  and  never  m  faft  a  challenge,  ft  can  fub 
the  Juror  Aaii  be  regularly  fwora,    4.  C*im»«  3^9. 


(^)Videc.3p. 

UGt,  19. 

Staund.  Pref« 

46. 

(t)  Sato.  160. 

Sed  vide  %  Hale 

•70.  345-  S99», 
(/;  Cromptoo 

U)Sop.  C33. 
fea.  31.  45.  4S. 

59*  64.  66.  69, 

(A)  Vide  fap. 
c  f  |.  fed.  »7. 
36 


(It)  Co.  Lite. 
15S. 

F.  CHbIK  12I 
3  Stat.  Tritls 

3  P.C.  i«s. 
i  R.  Ab.  659. 


SfSf.  10.  As  to  the  fecond  p 
be  challenged  for  catffc:  Having 
rule,  That  wherever  (/)  the  kii 
(m)  indiamcnt,  and  in  fome  fot 
he  who  takes  a  challenge  for  ca 

38  Afliae  ^^:       *'"  "^^   ^^^^  ''"^^  «»1  the  pan 

1  Siderfin  244.    Where  he  takes  a  challenge  ;  a< 
Coot.  i^Amae  fefl.  3.  and  having  alfo  farthe 

Ab.  b.  ChalJ.      Ij?;*?.  challenged  a  juror  for  ci 
IP7.  difallowed,  or  found  agalnft  him 

(/;  Except  fa     juror  peremptorily,  before  he  is 

inqueftf,  F.  .     >       \. 

Challcnsc  105.  lOA    %  R,  Ab.  659,  Uo.  .,{«)  Tkat   « 
wenri.     Coke  Litt.  J58.        i  Siderfin  144.        j  H.  c    1 
(»;  Thatcaufe  imift  be  ibtwn  prcrenrty  in  appeals '     Cc'l< 
C.   1 62.       (a)  Coke  Litr.  f  5S.       57  Hj  «.  1,-    Ab.  F.  C 
Ab.  F,  Cijalkft^^  i8p.     (/>),Vid«  fop,  fcO, 

t 

t       «      . 

I  ihall  endeavour  to  fliew,  \ 
of  a  jurur,  in  refpeA  of  his  hor 
jn  refpea  of  bis  indiflfercncy. 

I 

And  firft  arto  the  challenge 
.      ftjfBciencyj   havipg  prcmifed    1 

challenge  of  this  kind   that    aj 
or  f  r;  viUeiit;       • 

^•^C*»»'*«"««  V-    %  R.  Ab.  6c6.      Caj 
Liu.  left.  259.  Vide  7  &  g  Will.  3.  e.  3*.    (,)  a  R.  Ah.  6 

CieaS.     F.CMUc^g":  »3S-     B.  Challenge  64.   1 1 8.       But 
'o  H«  ^.ao.    Ab.  B.  C'&aliep^e  219.  aoda  ^uowe^bj  the  1 


10  H.  4.  9, 


(f )  Co.  Lite. 
156.  i^ 

Theloal  b.  f, 
ch.  6.  feO.  r4» 
14  H.  4.  19. 
B.  Challenge 4S. 


.r 
■ 


;  Craoi;!!:.; 


rrilssertsttiadit- 


,Tuid  tint*  ill!'.? 

'(J  iwofn. 

.1.  i 


r,;'^l 


U  fi^^,,. 
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.    lAallmoTC  fully  endeavour  to  (hew,  Firft,  Where  peerage  is 

a  good  caufc  of  cMlcngc.     Secondly,  Where  the  want  offree^ 

ho/d.     Thirdly,  Where  infamy,     f*ourthIy,  Whether  old  a^e, 

ficknefi)  or  non-rcfidcocc  in  the  county,  be  In  any  cafe  a  ^ood 

cauie  of  challenge* 

Se3»  II.     A«  to  the  firft  particular,  v/as.     Where  ±  peerag^  <t)4%  km  t  6 
is  a  good  caufc  of  challea^c— It  is  (sj  agreed,  That  if  a  peer  b^'  48  Bd.  j.  30 
returned  on  a  jury  and  bring  a  writ  of  privilege,  he  (hall  be  dif-  *•  ^****-  **•  37. 
changed.    Alfo 5  faeia^  to  have  been  (/)  hojdcn.  that;  jeven  with-   d^;  3,^ 
out  (iich  a  writ  he  may  either  challenge  bimlelf,  or  be  chal-  39  H.  6.  45. 
lenged,  by  the  party.  Jg^^r/.  Moor  767. 

j  •     Rc§»  179* 
P«M,B..i65.      (0  A^  B.  3.  »3.     F.'Oball.  II9,     .ajt,  4J>    64^..    but  hii ^o'ef  a* e  not  warmat- 
«d  b|  th«  t»ooki  at  large.    Co.  Lit.  157      9  Coke  49.    a;  H,  8.  ai.     coo.  ^5.     H.   6.46.     B. 
Challenges.     Hnch  506.    6  Coke  53.     F.  ChalJeoge  44.       t  Jonet  153.     f*H»  B.  it6.     Vide 
SB«cAb.i6o. 

Siif.  I  %.  As  to  the  fecorid  particular,  «/«.  Where  the  want  of  fu)  viu  Riym 
freehold  is  a  good  caufe  of  challenge  :  It  Teems  to  be  admitted  by  4^$*  4<6. 
the  ftatuteof  21  Edw.  i.  ^/  his  qui  ponenM/Hm  in  ajjifu,  and  alfo  uJ^^^a??/. 
^  Che  regifter.  That  at  the  common  law  there  was  iio'(u)  (*)  Keilw.  46. 
ncceffity  th^f  jiirort  (hould  have  any  freehold  as  to  inquefls  W  95* 
hefore  juftices  in  cyre^  or  in  cities  or  burghs,  as  hath  been  s^^thc'ciunwit 
n>ore  fally  (hewn,  chap.  25.  fed,  21.     Alfo  it   feems  (x)  to  the  next  three 
J5P"««<*^  That  the  common  law  doth  not  require  that  a  juror  '«"«",  Litt.  fea 
*«>uJd  in  any,  cafe  have  a( freehold  of  any  certain  value;  and  Abte^T^M/ 
y^^^^  ciiis  ground  it  hath  been  adjudged,  That  a  freehold  worth  (/)  10  H.  6.  '7. 
^ur  {y)  lot,  or  (%)  sr.  or  even  a  (tf)  peni^,  is  ftill  a  fuf-  Ab.  f.  CbaU. 
^eot  qualification  for  a  Juror  infgch  cafes  as  arc  not  within  >  B?chaii.  189. 
w  "Aatt^es  which  reqinre  a.ff^ehold  pf  a  gre^iter  valuer     Alfa  19  H.  6.  9. 


"•^ath  been  (^j  adjudged,  that  the  common  law  did  npt  require  ^^**-  F.ch.U. 
[hat  a  juror  (hould  in  any  cafe  have  any,  freehold*     But  this  J.Chiii.jSo* 
**,r^ot  only  contrary  to  what  feems  implied  by  all  the  authori-  «  H.7. 13. 
^'^  abov^  cited,  which,  in  faying  that  the  common  law  did  f^Hj^i'.'iT* 
yot  require  a  freehold  of  any  ceruin  v^fjue,  plainly  fecm  to  ,b.  Chaii*.  19m. 
''^Ppofe  that  it  rcqtiired  feme  freehold,  bat  it  hath  been  alfo  r«;3H.4.  4. 
«ontradiaed   by   many  exprcfs   (0  authoriiifft  j   agreeably  to  ^^*  ^-  ^***'* 
Jf'wclji,  it  /e^ms  to  be  {4)  fettled  at  this,  day,  that  the  want  of  B.'chali.'sa. 
'f«ebold  is  a  good  challenge  of  a  juror  m  all  Cafes  not  other*  ^*)  Keiiway  46. 
JI'*«  provided  for  by  (/)  ftatute,  and  confequcntly  in  a  trial  for  i^i.^S.'^Chil. 
*"Bh  treaibn  in  London  as  well  as  in  any  other  county.  106. 

.N.  10  H,  7,  13. 

r/**«^rTi!t  Itrto  t4o;  Tide  16  H,  7-  »♦•  7  H*  6. 44p  Ah.  F.  ClUlL  h*  B.  Chall.  57. 
.,  ••*»t  to.  be  boUen  th«*  by  M»«  coimnoo  U^'  it  ii  a  challengt  only  to  the  f«»oor.  (c)  Cf«.  Elis. 
Vy  .  Tnalpwpaiic.  9-  1-  H.4.4.  Ab.  F.  Challenge  yJ.  B.  Challenge  «.  4  H.  4*  >• 
P?*  Keilw.  54.  Coke  Utt.  156,  157.  «  R.  Ab.  «47.  7«.  #•  k  Ah.  B.  CbalJe&fe  34.  F. 
jr*"en|t  58,  ,1  H.  7.  a9.  Ab.  B.  CbaU.  90,  to  H.  7.  if.  It  fccmt  uken  for  granicd  thai 
V  ^^  all  ca6«  ar9  19  be  tetarned  opon  jororty  by  which  it  fecma  to  be  implied  that  they  ooght  to 
5i**  Uod,&c.  (J)  }  ^i»W  Trial!  S6^.  4  Sutc  Tii«li  «74«  6  State  Trialt  $%.  s45.  (#)  WM 
"^»6a.i9,d^»        / 

-^  B  p  4  Slr^. 
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F.  Chill.  .7. 
ljH.7.7. 
J  Ed-.*. 7. 
B  Chill.  ■''; 

ric~d.  5t. 

S.  I'.  C.  160, 


9  H.  7  1.  B.  Cb>l1.  I;7.  11 
167,  res.  1  R,  Ah.  64I.  c; 
Mic  Chlllrnje  55.  tjjiquod  1 
l;fi  B.  Chill,  IJ7.  S«  F 
)til*>l  18.  19  H.«.  g.  (-/; 
f .  Cbdlcnfe  ijS, 


OF    C  H  A  L    L 

StU.  13.  But  it  feems  af^cccl, 
the  common  or  Hatute  !a^w  reqii  i  re 
ficehold,  rhe  meaning  is  fully  fati: 
vie  of  a  freehold  ;  and  that  it  is  n 
it  in  his  own  or  his  {g)  wife's  rigl 
fiitute  or  upon  condition,  or  an  el 
{i)  for  tcrih  of  one's  own  or  anoih 
iime  (i)  county,  wherein  the  fuic  is 
tinuc  in  the  jutor  (/j  till  the  time  m 


[.  7.4.  B.cbili.  160.  Co. 
7  H.4.  t.  F.  Chill.  isS. 
um.  (i!,H  J.t.  » 
N.  B.  M'  "*■  (*)  9  *^' 
K.  7.  4.    B.  Cb(U.  ifto. 


Lit 


I-)  ■  Ind.  44>. 
*g  Air.»«  ij- 
Ab.  CCbJll. 


f.  Cb>l1.  7t. 
F.  H.  8.  lit. 
•  St,  Tr.744. 


l«  H.  T.  14. 
•  R.  At.S47. 
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^fj  Viae  ftp. 

{r)K.il-.T9.. 
ud  B  Cbill. 
Ml.     JurortH 


5^<3.  u-  Itisenaaedby  the  fm) 
€,  38.  and  21  £<lw,  I.  til  f'i'i  gut  pan. 
fbaT)  be  put  io  aflizcs  or  juries,  e: 
tradirg  towns,  who  have  not  leneir 
AOs-iic,  But  it  feemato  have  been  { 
juror  can  fteilher  be  challenged  by 
turned  contrary  to  ihefe  iOs,  nor  a. 
for  hia  difcharge,  but  muft  take  his 
the  flieiiff,  or  by  wilt  of  privilege  for 

19.  it   (MlfUJi 

St3.  15.  It  is  farther  enafled  by 
**  no  perfon  fhall  be  admitted  to  pafs 
*'  of  th^  deaih  of  a  man,  nor  in  any 
"  party  in  plea  real,  nor  in  plea  p 
*'  or  the  damage  declared  amount  to 
"  perfon  have  not  lands  or  tenemcm 
•'  forty  {hillings  (i)  above  all  charges 
"  be  challenged  by  the  parly,  that  ; 
**  panelled  in  the  fame  cafes,  hath  nci 
*'  the  yearly  value  of  forty  {hillings 
*'  afore  is  faid." 

5^;?.  16.  It  hath  been  {»)  adjudge 
tends  as  wclJ  to  a  collateral  iifue,  as 
not  (O  an  indiflmcntor  information  for 
fir  the  words  are,  '*  Upon  trial  of  tl 
"  in  any  in<iije{l  between  patty  atid  pi 
"  fona),  &c." 

St£}.i-j.'  It  feems  Cf)  agreed,  Tha 
freehold  in  the  fame  county,  of  the  y 
good  juror  whhin  ibis  ilatute.    And  . 


hat:-;  r 

•'■frKr''  •» 

.  n  >•>  -fix. 


:tpt  m  c.i«,ti:, 
/  (he  [znin  tet  r, 


pJfsln2.^v(Kr^^ 
-menu  g!  tic  ^'^^ 


oiijtt'T 


M'Vi^'' 


Ch.4j.       OF    CHALLENGES* 

Thjfthe  law  is  the  fame  as  to  a  feoffee  of  fuch  land  m  tnift 

for  another,  or  a  (j)  remainder-man  of  a  ftate  of  freehold  ex-» 

pedant  on  a  leafc  for  years.     But  this  fecms  not  to  be  main- 

tainable,J)ecaure  the  ftatuie  in  requiring  that  a  juror  fliall  have 

lands  of  the  yearly  value  of  40^.  above  all  charges,  plainly 

iccms  to  intend  that  he  ought  to  have  lands  of  the  clear  (/)  inr! 

come  whereof  at  the  time  he  can  expend  fo  much.     But  a  man 

cannot  expend  any  thing  out  of  lands  whereof  he  is  enfeoffed  to 

the  u(e  of  another,  or  wherein  he  has  only  a  dry  remainder. 

Si^f.  18.  It  hath  been  (u)  adjudged,  that  this  ftatute  is  *re- 
RcaM  as  to  trqafans  by  i  (jr^  &  2  Ph.  &  Mary,  c.  10.  which 
c«aftfi  *«  that  all  trials  for  treafon  fliall  be  according  to  the 
••  common  law.'*  ^ 

^    Siff.  19.     It  is  recited  by  23  Hen.  ».  c.  13.  «  That  trialt 
in  murders  and  felonies  in  cities,  boroughs,  and  towns  cor- 
porate within  this  realm  having  authority  to  proceed  in  the 
cJclivcrance  of  fuch  offenders,  had  been  oftentimes  deferred 
anddclay^,    by  reafon  of  challenge  of  fuch  offenders,    for 
Ifclcy  fufficicncy  of  freehold,  to  the  great  hindrance  of  juf- 
«jce.      And  thereupon  it  is  cnafted,  "  That  every  perfon  and 
^  perfons  bemg  the  king's  natural  fubjeft  born,  which  either 
^^  by  the  name  of  a  citizen,  or  of  a  freeman,  or  arty  other 
^  njimcy  doth  enjoy  and  ufe  the  liberties  and  privileges  of  any 
^  ctty,    borough  or  town  corporate   where  he  dwelleth    or 
„  5^^*^cth  bis  abode,  being  worth  in  moveable  goods  and  fub- 
^^  ftance   to  the  clear  va!ue  of  forty  pounds,  be  admitted  ia 
«,  5f  *^*  ^  murders  and  felonies  in  every  fcffions  and  gaol-de- 
u     yVy^  ^^  ^  ^^?^  *"^  hoWen  in  and  for  the  liberty  of  fuch! 
M  ?^'*'»  boroughs  and  towns  corporate,  albeit  they  have  no 
^^  freehold  5  any  afi,  ftatute,  ufe,  cuftom  or  ordinance  to  the 

^ontrary  hereof  notwithftanding." 
i(  t*^*  ^^*     "  Provided  that  this  aft  no  way  extend  to  any 
«  5''*^^^  ^^  efquire,  dwelling,   abiding,  or  reforting  in  or 
^  any  fuch  city,  &c." 

j^?^^'^r.  Alfo  fpecial  provlfion  Is  made  by  1 1  Hen.  7.  c.  Ir, 
^,  4-  Hen,  8.  c.  3:  for  jurors  in  London  in  real  afid  perfonal 
•^|ons  above  the  value  of  forty  marks,  for  which  I  fliall  refer 
'^  «ie  ftatotcs  at  large. 

,,  ?f^.  22.  It  is  cnaded  by  4  &  5  Will,  ip  M^ry,  c.  24, 
u  /  ™  alljurorsr  (other  than  ftrangers  upon  Uisis Ur  trndleia^ 
^^  l^^tmgukt)  who  are  to  be  returned  for  trials  of  iffues  joined, 
ti  ^  any  of  the  courts  of  King's  Bench,  Common  Pleas  or 
«i  ^^^^»cquer,  or  before  juftices  of  affize  or  nift  prius^  ^fr  z^i 
^^  ^^rminer^  gaol-dclivcry,  or  generarjiiarter-feffions  of  the 
*«  ^^^^  '"  *"/  county  6f  this  realm  of  England,  flj^ll  every  of 
^j  ^«^m  have  in  their  own  h^me,  or  in  truft  for  them,  within 
^hc  fame  county,  ten  pounds  by  the  year  at  leaft  above  ic- 
P^iws,  of  freehold  pr  copyhpld  lands  or  tenements,  or  of 


^5 


iSEdw.4.  i|^ 
'9  H,  6.  A* 
F.  Chall.  3s. 
36  If.  #•  23, 
%  R.  Ab.  647^  . 

^4^  ^^ 


135  to  140* 
(*)  Vide  c,  t|, 
1^132.  149,  < 

I4)»  M4* 


Vid«  s  Rich.  3{ 
c.  4. 
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**  lands  or  tenerrtCDts  of  ancient 

**  all  or  any  of  the  faid  lands,  t< 

'*  pie,  fee*tail,  or  for  the  life 

*'  perfon  ;  and  that  in  every  cou 

••  juror  (hall  have  in  the  fame  c< 

*■  leaft,  in  manner  aforefaidi  abc 


fi)  But  by  the 
•ommon  law  a 
freehold  in  in* 
cicot  demeroe 
wai  Aoc  Tufficx- 
eot. 

iH.  7*  I.  pi.  »• 
•  Chall.  1,57. 
Co.  Lkt.  1 5». 

(i)  Thit  is  the  fir  ft  time  that  copy-holderi  (ai  fuch)  were 
the  kiog*i  courts,  though  they  had  before  been  admitted  t 
B  Rich*  3.  c.  4.  and  9  Hen,  8.  c.  ij* 

SeJf.  23.  But  it  is  provided, 
**  return  any  perfon  on  a  tales  ir 
••  pounds  by  the  year,  or  in 

pounds  by  the  year  in  mannei 


cc 


Vide  3  Cornm* 


I 


t  Alio  it  is  enabled  by  3  Geo. 
by  6  Geo4  2»  c.  37*  *^  That  a: 
'*  pofleffion  in  land  in  their  owr 
'<  twenty  pounds  or  upwards  c 
*^  payable  thereout,  fuch  lands 
•*  for  the  abfolutc  term  of  five 
••  ninety*nine  years,  or  any  o 
••  or  more  life  or  lives,  the  nanr 
*•  may  and  is  hereby  direflcd 
**  the  lifts  (in  the  manner  dire 
*^  and  3  &  4  Ann  c.  18*)  in  on 
^*  freeholders  book,  and  the  pc 
<*  lifts  are  hereby  direAed  to  inl 
**  leafeholder  or  leafeholders  f 
*<  ferve  on  juries  in  like  manr 
'*  tnoned  and  impanelled  to  fer' 
**  any  other  aA  or  a£ts  of  pa 
^  be  fubjeA  to  the  like  penaltie 

f  Alfo  it  is  ehaAed  by  3  Ge 
*<  (berifFs  of  tbe  city  of  Londoi 
**  perfon  or  perflins  to  try  any  if 
«<  courts  of  King'tf  Bench,  C 
♦«  or  to  becTr  ferW  oh  kny  jury  ; 
**  gaol-delif  ery^  dr  ftffions  of 
«<  the  fald  dtydf  London,  vi 
*<  within  the  faid  city,  and  ha\ 
**  cftate  to  the  f  alue  of  one  Y 
<*  matter  and  caofe  alledgcd  bi 
<<  (hall  be  admitted  and  taken' 
^*  psribn  or  perfians  fo  challej 
<*  on  oath  of  the.truth  of  the 

t  And  it  la  further  cna£tei 
<«  That  the  (beriffs  or  other 
<>  pf  juries  doth  and  ihall  beic 


C  H 


A  LLEN'GI:, 


kt»  of  ancKorf/J  c-w:,r.- 
•  f*i<J   landj,  leoemc-r  ,i-,c;,;j 

t  in  every  (ounty m  l'-'-;-,  ■.'.sr 
in  the  &fiKn»n(f  £1  .T.v-i.i,^; 


:  J5  provided,  «  Th*ti;  ft^'  '^ 
I  an  a  tjfei  in  Eng'and,  ■:-'-- 
^ear,  or  in  Wila,  w  -  ^ '*- 
jr  tn  maniicTifonfi'i' ' 

■d  bx  3  Gc^.  i.e.*4.-i  -  '^^' 
.    ••    That     uy  pcrfcn  ■:...!;"« 

in  ibcir  ommon^  0'  "'''."^'j,, 

r    upward*      o«"^  *'^^""!L, 

j^^n   Jao.^A.lwi-eJ*''"'', 


Ch,  -f>       OF     CHALLENGES. 

(I  i-trpeftiveJy,  (hall  not  imparel  or  return  any  perron  or  per- 
"  /bns  'o  (^""^e  on  any  jury  for  the  trial  of  any  capita!  offence,  .  ■  , 
"  tivho  »t  the  time  of  fuch  return  wojid  not  be  qualified  in  ijjii 
■(  fijc-t*  refpeiiive  county,  city  or  place  to  (nrve  as  jurors  in  civil  J"'"' 
"  c^"'*^'  f^'  ^*"^  ^^"  purpofe  ;  and  the  Tame  matter  and  caufe  "^' 
"  ail^'^S"'  ''y  '*'"y  °^  challenge  and  fo  found  (hall  be  admitted  mh> 
"  «r»«*  taken  as  a  principal  challenge,  and  the  perfon  or  perrons  3  ^ 
(,  (^  ^liallenged  Ihall  and  may  be  examined  on  oath  of  the  truth  '** 
"  »f    tl^^  ^"^  matter," 

4-  yvl**' '• 's  fccited  by  4  Geo.  2.  c.  7.  f.  3.  made  perpetual 
bv  &  O^"'  2.  c.  37.  that  by  ihe  very  frequent  occafions  there 
art  for  jwries  in  Middlefex  and  by  the  fnial!  number  of  free- 
LqIjccs  chat  are  in  the  (aid  county  the  (herilTs  may  be  under 
diftcolcies  of  procuring  juries,  it  is  therefore  enafleJ,  "  that 
11  j[i  leafeholdets  upon  leafes  when  the  improved  rents  oi  value 
*'  ftial  I  amount  to  50  I.  p/r  annum  ot  upwards,  over  and  above 
"  all  ground  rents,  or  oiher  refervations  payable  by  virtue  of 
*(  the  iaiiJ  leafes,  ihall  be  liable  and  obliged  to  ferve  upon  juries 
*'  when  they  Jhall  be  legally  lummoncd  for  that  purpofe." 

Btff.  24.       Alio  there  ia  a  faving  to  all  {f)  cities,  boroughs  (f)  \ 
and  towns  coiporate,  of  their  ancient  ufage  of  returning  Jurors  '.'"' 'I 
of  fuch  edace,  and  in  fuch  manner  as  before  had  been  ufed  and  '      ' 
accuDomed.       But  there  is  no  cxptcfs  faving  of  any  trial  con-  f'^'/i 
trary  to    the     purview  of  this   ftatutc  and   made  good  by  fome  ^'^ 
other  i  and  chetefore  it  may  be  argued  that  the  trial  of  felonies  ''  ^' 
in  towns  by  j  urors  worth  4ol-  in  goods  by  virtue  of  (he  above- 
cited  (latute    of  23  Hen.  S.  is  no  longer  lawful,  it  not  being  a 
trial  by   ufage,    but   by  (latutc.     Yet  feeing  4  &  5  Will,   & 
Mary  Icems  plainly  to  have  a  view  to  trials  in  counties  only, 
and  the  ftatutc  of  16  &  17  Car.  2.  c.  3.  which  is  penned  al- 
molt  in  the    very  fame  words,  was  taken  (^)  no  way  to  alter  (i)i 
the  former  _  method    of  trials    in   towns,  left  it  (hould    caufe 
a  failure  of  juOice  ;  and  it  being  generally  impra^icable  to  get 
a  fuficient  nwixtber  of  fuch  freeboldera  as  ihe  lUtute  requires  in 
towns,  it  fcems  a  reafonable  conflruaion  of  4  &  5  Will.  & 
Mary  that  the  trial  by  23  Hen.  3.  flill  continues  lawful  as  he- 
fore.— But  it   hath  b;en  (A)  agreed.  That  for  trials  in  London  (t), 
for  high  ircafon,  ^i^t^  juiot  ought  to  have  fuch  freehold  or  '»'■ 
copyhold  as  is  required  by  +  &  5  Will.  &  Mary.  ^""^ 

S<fl.  15.       As  to  the  third  particular,  w/z.  Where  infamy  is  f.-jco 

a  g«rf  caufe  of  challenge — It  feems  that  it  is  a  good  challenge  »>  "- 

A   J""  '**«    he  is  (/)  outlawed,  or  that  he  hath  been  (*)  ad-  i'/*' 

judged  to  any    corporal   puoifhrnent  whereby  he  becomes  infa-  ,r."' 

(pous,  01  that  he  hatb  been  convifled  of  treafon,  or  (I)  felony,  b  Ch, 

I    pirpa!.,  e.  9.     flj  Co.  LItt.  (.  156.      Trlil  per  piii,  e.  9.     {"/JO 
a3t.Tr.  si'toj'-h    Tim]  p«t  pkii,  c  9.    CwK  I  LcT.  sfij. 
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I'^c^';"  or  (/).perjury,or  (m)confpiracyoro 
Fieta  lib.  4.  c.     ^^  attainted  in  an  ((?)attiintforgmn 

been  (p)  holden,  That  fuch  excep 
don.  And  it  was  anciently  {q]  \\ 
was  alfo  a  good  challenge.  Yet 
above-cited  challenges  are  prlnci^ 
vour,  unlefs  the  record  of  the  outh 
be  produced,  if  it  be  a  record  of 
&c.  be  fliewn,  if  it  be  a  record  of 


Fleta  lib.  4.  Ct 
%.  fea.  2 
Trial  per  pail 

(m)  Sec  b.  1.  c, 
5pa.  fe£l.  p, 
Co.  Lilt.  6. 158. 
It  fccms  to  be  ■ 
ioluen,  That 
the  convidion 


for  con  fpi  racy 

oo^ht  to  be  at  the  Icing's  foit.    Bur  ??  H.  6  cc     ft  rK,\>.. 

the  offender  ihall  b.  fet  .-aibc  pillory,  &c.-butit  ww adjudged. 
CKall.  15.  1  R.  Ab.  649.  That  a  convi6\ion  on  i  H.  c  ^ 
becaufc  it  wai  not  a  conviaion  on  an  aftion  at  the  common 

i!*  ,V*  ?*•  f"*^  ^^  ^^*  authofifIc«  under  the  precedent  le 
»  Bulftrode  154.  aHaic278.  Vide  c.  37.  fc^.  4S  to  „.  | 
33H   6  55.     43Afr„e46.    8  H.  5.  .i!    «  1^4,    V- 

A  CbaJIcDgci5.  147,    4Coxnm.  363.  ^ '*     ^ 

5'^<fl'.  26.     As  to  the  fourth  par 
or  ficknefs,  of  non-refidencc  in 
^  X    ,  i.  ^^^^  ^^"^^  ^^  challenge  of  a  juro 

Ur/r?;  ^^^'  «o«withftanding  the  (j)  ftatuie  o 
(0  F.  N.  B.165,  P^^^^  "  ^'^at  neither  old  men  ab 
166.  •*  nor  perfons  perpetually  fick, 

f-TzsLVT?*  '*  '^'"^  ^^^'^^^'^  fummons,  nor- 
744.  •  •  ••  county  {hall  be  put  in  jurie< 
I  ma.  448.  therefore  fuch  perfons  may  fue 
J'^.^t/.I!!!:  their  ciifcharge,  grounded  L  thi 
uoderiiarccx.  ^ctually  returned  and  appear,  tl 

by  the  party,  nor  cxcufe  themfeJ 
not  enow  without  them, 

« 

Se^.  27.  As  to  the  fecond 
good  challenge  of  a  juror  in  ref 
exprefsly  cnaacd  by  25  Ed  w.  3, 
made  in  (x)  .affirmance  of  the  c< 
"  fhall  be  put  in  inquefts  upo 
**  felonies  or  (y)  trefpafs,  if  y 
••  caufe  by  him  which  is  fo 
againft  a  juror  that  he  hath  1 
party  for  the  fame  cau(c,  hath 
upon  the  trial  of  (2?)  fuch  ind\< 
of  another  indiamcnt  or  adlion 

-- either  in  queftion,  or   happens 

J^;'^t'««-r^aiyini]Vac.  ^^ 

In  tnt  ytgf"  /  '      » 

Vo«k^Wf4oAmifi.       Ab.ft.ChaH.  ,4».    A|>  Inai^or 

«nd  F.  ChalJcnge  137,  it  ii  not  aUftwei  t»  be  •  princ'io^l 
InHiih^ent:  f.)  8  M.  4,  ^.  A**.  B.Ch^llepge  1^;"^;""^ 
H4»    »R.Ab<y49»  •   ^7*      *-  '^ 


cmpted  from 

juritt. 

4  Comm.  364. 

tx)  It  AflTj^, 
19  Aflizc  6. 
B.  Chali.  iox« 
107. 

S.  P.  C.  158, 
(yj  Vet  in  7. 
£(^»  4*  4* 
Ah.  B.  ChaJ. 
|66.  • 

f.CJraJl.  53. 
is  holvien  to  he 
T>o  p'incipaj 

Challenge  in 
trefpafs, 

(»)  2  St.  Tr. 
379' 


f 


"•u 


C  H  ALLENGEl  l 

con  Cplrzcy  orof(M)  kr^^  .fj,. 

ii-it  iuch  cxcqKioraiTsaatMidi 
^r.cvcmly  {9)  boidca  t/ji:  ooBsc 
~.  cn^e.  Ycr  it  frj  facs  tSitm 
:.i  lie  princiwloftc,  5;tdf:j 
:J  &/'  the  ourJavrj,  jikigiEGsgrft: 
b^  a  tccord  of  afioikrcoen,GrB: 
DC  a  record  of  cbe  laore  onkI 

^.  :^.    ^.  CViiwfSte  1:.  F, Ckifa»tr.it  • 
c  Tet'r-n  fefVi  to  be  bfCiift  ifac  tlRES' 
.'.  \i  *mj:  >«gci,  33  H.I.5J1  AiFii- 
.0  en  I  H.  5.  3.  wa  ti*  I  p»  CLfi-n 
I  at  the  ctorco  Uw.    Vi*44^f^ 


Kf  fourth  |»rtWy,«^^^^ 
nmon5,noriboftw^^   ^, 


p 


cu 


»^ 


t! 


i5   (0 


u'ori 


.< ». '^'^^:^cb*^i^''^"l»*'' 


.l»0' 


;^lll«^'W*^ 


Cfl.48«      OF     C»^I[.LSNGE«^  5S9 

A/f  •  lS«    It  hath  been  illonrod  t  good  canfe  of  cballenge  (h)  t  St.  it. 
on  the  part  of  the  prif(Mier>  That  the  juror  (^]  liadi  a  daiin  to  ^^*' 
eAc  forfeiture,  which  (hall  be  caufcd  by  the  party's  attainder  or  ^^cVam/a** 
'  ^         or  that  he  hath  declared  his  (c)  opinion  before-hand  4  State  Tr.  184; 


con 


tkit    ctie  party  is  guUty,  or  will  be  hanged,  or  the  like.     Yet  i?.^*  *!!'*  '".'«*» 
,V  bach  been  (d)  adjudged.  That  if  it  Qull  appear  that  the  fToer  ftt'ii'n'ot 
juror  Diade  fuch  declaration  from  his  knowledge  of  the  caufe,  ewmme  a  joroc 
aad  »ot  out  of  any  ill-^ill  to  the  party,  it  is  no  caufe  of  chal-  «*>"«"»n8  A«Ji 

I  •       y  *  matter  on  a  voia 

KOg,^*  dire,  betaufeit 

pMdfc^     Tifc  49lifr.  J.  I.  Ab.  BXlian.  as*    F.  Chan.  loo.    fJJ  7  H.  t.  sc.    A^^S'^'rilil''*  - 
rS^l- 1*.     .0  H.  6.  40.      •  R.  Abt:  «57.      Vide  49  E4w.  ,.  u      lb.  B.  Chaij^c     ^1* 

S^^?.  29.    But  It  hath  been  (e)  adjudged  to  be  no  good  caufe  (0  Kelyoge  9. 
of  cliallenge,  that  the  juror  hath  found  others  guilty  on  the  4St.Tr.141, 
fame  indldment;    for  the  indi&mcnt  is  in  judgment  of  law   '^^* 
fereral  againft  each  defendant,  for  every  c^e  muft  be  convided 
by  particular  evidence  againft  himfelf. 

&iSP.  30.    It  hath  been  (f)  ruled  to  be  a  good  challenge  of  a  C/)  »  St.  T* 
jurcM-*   on  the  part  of  the  king,  that  he  hath  giv^n  hi|  dogs  the  ^^'* 
flames  of  the  king's  witneflcs, 

«^^?.   31.    It  fccma  to  be  {g)  fettled,  that  where  the  king  is  fiJCo.Uiti 
a  party    he  may  take  cither  a  principal  challenge,   or  to  the   '56. 
nvotar*  4  h.  7, 8. 

•   ,  ,F.  Ch»a.  63. 

44E^w.3.,t.    B.  Chill.  11.    »R.Abf.646. 


St.  Tr.  tf6if 
C.  Elia.  663. 
(0  1  R.  Abr. 


rwvl       -  u^  °^'^®»  "*"  ^'^^  *"^'*  *  Challenge  is  not  ^^ 

gooa  without  (hewing  fome  aflual  partiality  in  fuch  (heriffor  Tr.perpaii, 
*n!Sr*   *^  fo»c  particular  caufe  in  refpeft  whereof  the  king  may  «•  9' 
*  n^?^  ^^^°^  "  ^^*"**  "^  clearly  fettled  how  the  king  in  this  |i'-  "^'^  '^^^ 
-7  f.        hath  a  greater  (k)  prlvUege  than  the  fubjea,  which  yet  3  si 
lifcroia  agreed  (I)  that  he  hath.  -^  " 

Sb  tke  !Sr  '^•'*^'»»  1^9*  C*J  For  In  the  yetf-hook  of  ao  H.  6.  40.  «b.  m  R.  Ah.  641.  It  U  hoMeii 
^tkoot  5^  •**  f"^]*^  to  he  no  caufe  of  challenge,  that  the  ikcnflF  hath  malice  againft  the  party 
thii  a«M^''**«  ^°"**  P«ftioul«r  ialtance  of  partiality,  (J)  See  the  hooka  died  :o  the  piber  paru  ot 
r  •  •^  ^*^e  neat  ftftion^  r  %  /  r 

^^-  33-    It  hath  been  (w)  faid  to  be  no  principal  challenge  («)  F.  Chair, 
w^e  the  king  is  a  party;  that  a  juror  is  of' the  king's  livery,  ^Jp  ^^^^^^ 
T^  *  ^"nmcdiatc  tenant ;    but  it  is  faid.  That  a  challenge  for.  a  R.  Abr.  64^. 
*™^  caofe  ought  to  conclude  to  the  (n)  favour.     But  thefe  it  »•  faiJ  gene-   ' 
»*^«^s  fceihing  to  be  unfettled,  I  (hall  leave  them  to  be  far-  J^^^tnik 
tper  coHudered  by  t>ther8. — A^  for  other  matters^  lelatiog  to  agaodchaiiengt- 
kalith*!,*  1.  4  -  of  a  juror  that 
Ta        n   ^'  rtenial  fervent,  or  a  talct  of  the  croiiMi..  -  Co.  Litt..  156.     F,  Cor.  ^3.    Tr.  i>erjMi|jL' 
t  ni'i.H*  ^'  ^**'*  ^^^'    ^"t  3  St.  Tr.  «35,  *36;    4  St,  Tr.  ^0.    Ahd  In  other  hooka  Uie  conffaj^ 
HWW.    B.ChaU,i54,    4H.7.3.    Cf  0.  Eli».  663.    r»^  Vidfe  foB^f.  13,   _,,      ,,         ^7^^; 


challeiiges, 
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r^;  F.  lAqueft 

SI. 

3£dw«4,ii« 


«c 


(•)  Co,  Litt.      dwllcogea,  beiDg  riot  To  proper  foi 
«57»  »5«-.         the  ftf J  books, w^b  more  pardcul 

m  R.  A6f»  635  CO  #66* 

And  bow  I  am  in  the  fecond 
ing  of  challenges,  fo  far  as  it  parti 

Si^*   34-r'    It'  b  eniAed  by 
*'  That  in.  all  inquefts  and   pro 
"  anio^gft  aiteoa  and  deoi^&eor, 
other,  at  ^ell  befqre  the  may( 
other  juftices  or  miniflers,  althoi 
^*  half  of  the  ioqueft  or  proof  (bs 
**  half  of  aliens,    if  fo  many  ali 
"  town  or  place  where  fuch  inq^ 
••  that  be  not  parties,  nor  with  tl 
••  or  other  quarrels,  whereof  fuc 
<<  be  taken ;  And  if  there  be  not 
**  put  in  fuch  ioquefts  or  proof] 
*^  found  in  the  fanfie  towna  or 
**  parties,  nor  with  the  parties, 
*<  of  denizens,  which  be  good  a 
•*  one  party  nor  to  the  other/' 

Si£i.  35.    It  is  declared  by  o 

recited  ftatute  of  2  Hen.  5.    w| 

in  certain  ca&s  fhall  have   tenc 

4O8.  •«  (hall  be  no  wife  prejudich 

*'  nor   extend   kfelf  but    only 

•*  between  denizen  and  denizen 

That  the  Aifafequcnt  ilatntcs   v: 

have  tenements  to  a  greater  v^lui 

of  a8  Edir.  3.    Yet  it  feems^  (r 

jury  ought  to  have  tenements   u 

Cafes.    And  it  hath  been  (j)  ad; 

fuiiilut  babeat  qUgUtor  iiirat^s   t 

the  Engliifa  axAj^ 

^i£i.  36.  It  fccms  (t^  agi 
any  of  thofe  who  find  an  indi^ 
aliens. 


rf;c».siia» 

Vide  Sammm 

rr;c.Eiw.axa. 

(i)  C.  Blls. 
s/a.  S4I* 


(0  Sam>  atfo. 

a.  p.  a  159. 


nc 


(0)  DalUbii  ta. 
bjtt  144, 145. 
t  Inftitote  ft7. 
tommtfy  #io» 
(jr]  ViAt  fop. 

C.  ftj.  ^  S|i. 
I4t.   J4i|. 

sit. 

f«    Tiitlfa*^ 


sat.  37.  Alfo  k  batla  beei 
ftatuae  of  aft  £dw«  3<  is  repoalei 
I  &  2  Ph.  &  Mary,  c  10.  wht 
<«  treifenfiiaU  be  accord  ins  tot 
Yet  in  feeme  that  ilie  {y^  ;  \^xmi 
fpecnd  grant  to  an  alien  to  be^i 
the  one  half  fliall  be  aliens. 


aaMn:2^  14; 


t 


(« 


eH  KLVtNGll  i 


ACo9ro9erfarthiiiiari(c,Uit 
more  pautiaJkilf  omd  tkt 


u  the  fccoaJ  phce  to  eontkik 
/  fir  zs  tt  pimaiirif  nkattb 

r.ih  ind  pnoh,  ttbctbu 

:^re:t)emijof(dtkbfk$m 
^orpioofMheitmm,Mi93 


hate 


ifc  prcj 

•  but  oolj » 


Alio  it  W^. 
Itiwics  which  ««!•« 


,nJ  (/fmr«»' ./'2.W  4iii^ 


si 


Cb.43.      OF     C  H  A  L  L  E  N  6  E  3^  591 

jl^^  38.  Alfo  it  hath  been  adjudged  (s)  that  the  faid  ftatute  f«)  tr  H.  6. 4« 
of  28  EdfT.  3^  doth  not  extend  to  an  appeal^  or-  other  a£^ion  ^*  '^*'y^  3** 
b^  an  alien  againft  an  alien,  for  the  words  are,  *^  all  inquefti,  s.  p.'c!a^. 
**  &c.  between  aliens  and  denizens."  Sominary  %$u 

Boi  hj  17  Edw* 
3.  S.  It  it  eaa6e(l,  That  in  f  IcM  between  aliens  concerning  the  ftaple  tbeie  &all  bt  a  jar/  oif  none  bat 
•lienat    Si  P.  C.  159. 

&i^»  39*    Tt  is  (tf)  holden,  That  bjr  denizens  in  this  ftatute  («}  B.  Den.  4. 
are  meant  not  only  thofe  who  are  born  within  the  king's  lige- 
ailQc,  biKall^a^lhofe  who  are  made  denizens  by  the  king's  let- 
tei9  p6i  touts. 

MK  40.    It  feeim  to  be  (b)  fettled/That  no  alien,  whether  W  Dyer  %%. 
he  be  p/afjicfff  or  defendant,  can  take  ahy  advanuge  of  the  s^Ed^.^!!* 
ftmite^  ttnleit  he  (€)  pray  it  in  time  ;    and  that  if  he  have  ne-  ai  E4w.  3, 14. 
glebed  to  praj  k  before  the  return  of  a  common  venire^  he  can  *  ^'  ^^^'  *4j. 
oeidier  eatcepc  to  foch  vtnifey  nor  pray  a  tales  or  other  procefs  TriS'^  *** 

A  filtdi^Mg  im£ua.  Summary  s6t« 

^  w  B  Panel  3. 

Con.  St  ^.  7.  j2,  B,  Denif.  4.  S.  P.  C.ft59.  'Tia  holden  C.  Elie.  Stf^.  by  twojiulget  agntnft 
M^i^t  rifoogla  the  defendant  appear  by  the  declaration  to  be  alien,  yet  the  cocnoion  venire  it  well 
awMM*  noieia  a  'vcnire  4e  aaedietate  be  prayed,  (c)  For  the  farm  of  fuck  a  prayer.  Raft  Eoc  7. 
'5S»  459  •64,  mBs^    Dyor  ^^   Su  P.  C»  259.    PloWden  n« ,  xHale  272.    3  Bac.  Abr.  263. 

Si^,  4r.       It  was  ^^j  holden,  even  before  the  union  of  the  r''^Dyer304, 
twokingdorns  under  king  James  the  firft,  That  nq  Scot  was  an  ^"^eT^^.i* 
aficn  within  "tHc  meaning  of  this  ftatute,  not  only  bec^ufe  the  of  hia^reSfon^ 
Scotch  language  is  the  fame  with  the  Englifb,  but  alfo  {e)  be*  foricteema  con. 
caufc  the  Si:ot:3  were  qcver  reckoned  aliens,  but  rather  fubjeas.  lS!I,^ttedlSVbe 

whole  argoment 
•f  Cdtfc'iCafe,  7  Coke.    Sec  1  St.  Tr.  572,  573.    4  St.  Tr.  65a,  Ac, 


&A4a. 

awasdof 
in  fiarfo^iM3^ 
of  tlie  fame 
olbcfs  dirc£k 


3o» 

jitdgea    , 


^^o<e.  That  (f)  feme  of  the  precedents  for  the  (f)  Dyer  144, 
in  of  a  jury  of  half  denizens,  and  half  aliens,  *"*•  ^*>^-  7- 
"  28Ed«r.  3.  tncnUon,  that  the  aliens  fhall  be  (y)^klft!*,6<. 
untry  wbereof  the  party  alledges  himfelf;  and  locokciof.* 
i.M)  generally  that  one  half  ol  the  jury  (ball  be  1^)  |  ^^* ''/•  ^* 
aliens,  wUhoti^  fpecifying  any  country  in  particulnr.  And  this  s.  p.^ciifaJ 
form  feems  mofi  agreeable  to  the  ftatute  which  fpeaks  of  aliens  B.  DeniUn  4. 
in  ge?\cral,  and  feems  to  be  confirmed  both  by  late  {h)  pradtice,  00^*^1:'' 
and  the  greater  number  o(  (/)  authorities.  ^y'k^i]^^ 

SgSf.  43*     tf  on  a  Vinirtoi  half  denizens  and  half  aliens,  the  *8«>nft  one. 
fheriff  return  twelve  as  aliens,  and  among  them  feme  who  in  (k)  z  r,  ^br. 
truthiareiK)t  fiich,  it  f^pcms  (k)  that  the  party  fliali  not  be  con*  ^3- 
du^td  toy  foob^^«t»rn»  but  «ay  Hot withftanding  challenge  the  JOj*  ^'^^  ^* 
j^ig»^oi^«raiHaofarufficietuiiiimberof  alten€.      i  .  .  ,    ;  '      , 

5^44^  ''*^  '^°^'  /^/agrecd^  That  thore^ra  6f  a  imk^  ^  c.Eii&Bi9» 
of  lBdf^d«*'»***'»  «id  h»lf  aiicnai^ :  ^itght.  to  ipodfy  ^which  of  the  K",  ^J;..  j  .  ^ 
•  f^ji^^^fai^ons  and  wUdi  aiieits^  and  ^hdt  a  kdh  na9)ber>  opiy  •  mdm^ 
«f  #ach  muft  appear  to  be  fworn,  .  ^  -u  i  r  •  \  ^    -    j  ta^a  jahd^  » 


I 

I' 


'J*». 


OF  TltlAL  B'< 


^  f 

te£!t  45.     If  one  or  more  be 

number  of  fix  denizens  or  aliens, 

t  \     Co  loA    ''^afonable  (m)  conftruflion  of  the 

cTo.  ^H<.'305.'  circum/lantibuSf  may  award  fuch  a 

Jif*  841.         aliens  as  ihall  be  wanting. 

Se£i»  46.  It  is  exprefsly  tmi 
and  4  &  5  Eliz.  c.  20.  fet  forth 
chapter  fifty-fourth,  that  thofe  a< 
by  virtue  of  thofe  flatutes,  (hall 
the  county  or  place  where  they  (b 
d'utaUm  lingua. 


CHAPTER    THE   1 


I   » 


OF    TRIAL 


I 
1 1 


AS  to  tbe  trial  by  peers,  hz 
thirty*  ninth,  fe£tion  the 
privil^e  than  a  commoner  as  ' 
And  chapter  the  forty*third,  f 
cannot  challenge  any  of  his  pc( 

J  fliall  now  endeavour  to  fl 
and  folemoity  to  be  obfervcd  ii 
are  to  be  triers.  Thirdly^  W 
As  to  what  crimes.  Fifth! 
Sixthly,  Whether  a  peer  can 
venthly.  In  what  manner  t\ 
of  the  lord  fieward  or  of  the 
court  may  be  adjouraed. 


4 


Year-book 
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Self.  1.  And  firft  of  the  ^ 
obferved  in  fuch  a  trial.  W 1 
a  peer  for  a  crime  for  which 
the  king  by  his  comminion  \ 
indifiment,  cbnftitutes  fome 
kingdom  pro  hae  vic€^  and  I 
power  to  receive  and  procce 
the  peers  to  be  attendant  oi 
iheB«0fl)^«f    Tower  to  bring  the  prifoner 

■nking  a  high 

ftewMd  iot  the  trUl  of  an  innpeaichiDeiit  for  high  trci 

tht  cvl  of  Daab;^Caic.    aScauTrUU  agS. 


"•*»*ito,. 


*I^  ^  I  AL  EY  ?in:. 


Ch.  U- 


OF    TRIAL  BY  PEERS. 


Tie  or  mere  be  -; 
iiv^ens  or  al'.crs,  ;,'  " 
nl^ruclion  ofibeS-:'.: 
■  ay  award  iachir^i.  ;': 

is   cxprciijjau3tdh: 

C.  2  0.  Tct  forth  O-.^-:':' 
■th,  that  t.Ve  x^ud^r'  ■; 
"c  iiatutcs,  llijr be t.-ic'  t( 
ce  wbere  tkrj  fluD  fc:  :i-i: 


R.     th:e  FORTv-?onii 

TTRIA     L   BT   P^IU 


f^J7.   a.      Alfo    (c)   a  (triinrari, 
^/jic  dale  with  the  fte*ar 


cch  may  either  have  the 
ion,  or  a  fubfequent  one, 
-^j^s  out  of  Chancery  to  cettify  the  iniitflmcnt  before  ihe  ftew- 
_^  /ndiiatt ;  and  the  Iteward  by  bi:^  precept  under  his  fL-al,  di- 
fg^^d  to  tbofcbefoie  whom  the  iiidit^tniEnC  was  found,  apjioima 
J  c^rt'^n  day  and  place,  at  which  it  IhjU  be  certified.  And 
ji^^-jlticr  writ  gQC5  out  of  Chancery  to  ihe  lieuten;int  of  the 
j^^-f^^^^cfi  iiC.  til  bring  ihc  prifoner  before  the  ftcward  at  luch  a 
J  „  and  place  as  he  (ball  appoint  ;  and  iherciipin  the  ftcwatd 
ly    f>is  prerept  under  his  leal  diiei^ed  to  the  lieutenant,  &c.  3p< 


poiJ 


Ihe  day  and  plac 


S^^.  3.  Alfo  the  rteward  makes  (,l)  another  precept  under 
^^5  ieal  to  the  ferjcant  at  arms,  appointed  to  ferve  him  during 
ihc  tiCT^s  of  bis  commilfion,  to  fumnion  ihc  (»)  peers  befoie  him 
at  Tuch  a  place,  day  and  hour,  &c. 

.n>r*.e"«d-  iSt.ttTt.  6!5  W6fii.  3  Tnft.  i«.  S.P.C.i^t.  ij  H.  1.  M.  (, 
».  «».  S,l'.t:.-H7.  Thit  rhc  fte»ira  (hall  mikt^  luch  p.ecept  ij  tiu'^  10  er  I 
tefcrr;  him  ;  fcui  Sii  Ed*./d  Cokt  j  Infl.  x^i.  *>)■  "h«  th=  pic»pc  rtoih  not  men 
aunber  ;  aad  ogw  bj  7  Will.  j.  -all   Ibe  pccrt  ue  tg  be  fumnijBeii.     Kiijnje  j6. 

Sf*;?.  4..  At  the  time  appoinled  the  fteward,  atlcnded  (/) 
with  fix  or  (^)  feven  ferjeants  at  arms  carrying  maces  before 
^him,  and  by  the  king  at  arms,  and  ihe  utbet  of  the  black  rod, 
■•liters  the  place  of  (rial  uncovered,  and  alceniis  a  chair  of  Hite 
which  always  is  {h)  provided  for  ih^c  puipofc,  and  then  the 
{')  clerk  of  ihe  crown,  or  a  (k)  mafter  in  chancery  delivers  to 
him  his  coirmifiion,  anJ  he  delivers  it  again  to  the  clerk  (^  of 
Ihe  crown,  and  then  a  ferjcant  at  arms  makes  three  (m)  oyes, 
and  a  proclamation  for  filcnce  in  the  name  of  the  fleward,  and 
then  ihe  lord  lleward  and  all  the  other  lords  {n)  (landing  up 
uncovered,  the  commiflion  is  read,  and  ihcn  the  foj  uflier  on 
his  knees  cJcliwers  to  the  ftewaid  a  white  roil,  who  delivers  it 
to  him  or  to  a  ferjcant  at  arms,  who  holds  it  by  him  during 
the  trial  :  Then  an  {f)  py  's  made,  and  a  command  given 
mihe  nameof  the  iieward  Co  all  juftices  and  comrainioners 
10  certify  all  indi£lmenis,  &c.  which  being  deiivcted  into 
^uit,  the  clerk  of  the  ciown  reads  the  return.  Another  a;« 
»  made  that  the  lieutcnsnc  of  the  tower,  &c.  return  his  writ 
and  precept,  and  bring  the  prifoner  to  the  bar,  and  then  the 
prifoner  i»  brought  to  the  bar,  the  (q)  gcnticman-gaoler  of 
the  tower  carrying  the  axe  before  him,  which  being  (r) 
done  the     clerk  reads  ihe   return. 


1   Stite  Tclili  aaS.      3  Si 


'■  9S!i 


Q.1 


I' 
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OX  T  JR  U  L  fi  Y 


s'.  p.  c.  ;*';     ^,/''?-  .5:  .  All  things  being  thus  pr 
"  I'T^^r- '  ■  ^  ^:^^;:?"='infS'rt''f  prHbntr  with  the  n 


\ 


tt 


li 


••  / 


F.  Co,Z  i4i  ^ 'O^^.f  ,'^<?<*  ^n^.  ^s-pe«rs;  the  kind's 

X3  H.°:  ri*:- .  fS^i^f  J^'"8>,.  "M^ftl  have  been  f. 
.->«.  J,-.  S«.  ,^^.'Jf?wrt  from  the  ^ai-,  arid  the  lor 


8.1*.  -..J.W. ---  i^.'^g ?,. '■"fV'"  nave  De 

M  J-.  s«.  .^M'T"  f»o*  *^e  baf,  arid  th 

f°A*'\'^'"'V^"^  ^i^eflce|  ind'  when  a  ma',, 

i:^i.^"bt  .1..  !fe^""f"  ff  ^11?  J?!^if^  of  trial,  ani 
e<»,  .ndicok.    o^^^el"  otte  by  6he,  beginning  witV 

l"U  ^         f'^''"  arraigned  b^gu4  i».  °ot  gu 
i^.^i- "' .  ^■^"*•  r ^'f "*'^^*-.   And  ihe  lord  flewar 

felf 
'is  ftttte '"'""■  "-^   ^^^ 

(.).'i.#  .•     v-*^*  7'-   As'to tWfifcOiid point,  ^ 
cilIl,/JI-  '•*^^"  «g^«4  ('')  Thutrfoncbut  lord. 
.. ,  nnent  can  pafs  on  fiiclr  a  trial  ;    a, 

.■;;:;,"  ;;'«'hen  the  trl^l  *.«■  by  commifEon. 

-  •.  .  .P"^'«  fi>»  *e  lord  fteWard  to  cai 

• .,    ,to  be  fummoned  as  he  thought   fit  ■ 

■  ^  <"■■'- ^  •""W'^-alone  to.  para  ott-^ic  trial      F 

flatute  fet  forth  more  at  large  in  th 

(*)AI,.F.c.,.  ^'^•:^'  I^ 's  «g^e«r;  That  at  j 
\i  "''^•^"-  P«^^^!«7<eh.poralIor<Jwhohas  = 
cited  s.  P.  c.     har  a  ngbr  fo  pafs  on  foch  trial. 

Sfiok !„  3 «,,.  J°5  "t'f.  E<i.  4. 6.  (^)  pr.  ,7. 

ofther.mecfe,  P.^"  '"  parJiament,  the  biftiops  fha\l 
Corone  ij,.      they  cannot  confent  to  the  death  of 

peter.     s?J    ^  JN«ither  dp  I  find  any  precedent    w 

withdraw *ij4,  ^"^  «;fjuc^gmtnt  againft  the  Spe^ 

?o':J- '•'  f::;^''  teafo„  among  others,  beVr^,, 

(cj  Si*  b  rhop  .    .   »  ''^^  ''^  ^'^e  precedents  chiefl  v 

SriUir>^.ct  of  *'^  ?5  -"o*  cxprcftljr  ftid  that'  thev     ^ 


<-9     1^-       '  Ch.  4i-         OF    TRIA  L    E  Y    PEERS. 

-or»-r-  with  rtc  Miu/r  ft- ;-.. -V  -  adC    clearly  appear,  but  ihat  they  might  be  included  under  t! 

oper  -for     fifj  ,p  enatv  ,,  ,;;  wo'd  P"""'.     However  it  luih  been  al*ays  (t)  admlitfd  tJi 

arra.gn,  l,£„^  (llbataaxi--  ih^Y   ^^^^  ^  ''S^'  '»  ^ote  in  a  biti  ofacumder:  Alfu  in  tt 

'    ■        ■  ear  J    of   Hanby's   cafe,   tlit-y  were   adjudged   (/)  by   ihe  houfe   i 

»  S:--,  Tr   -o,  i-^  Wds    to  have  a  right  to  voic  in  qucftiuns  pr.vi-^ui  lo  (he  tri 

'      '■'*'.'      .  of     a     peer,  though  this   was  ftrongly  oppuftd    by  the  houTe  i 

^iff     prrrontfrH«fc«Ui/-,t.-'      '  cumm^"'-     '^"'^    their  right  to  vote  at  the   trial  ilfdf,  if  ihe 

P-^'f.      r^TL.tS«  ^'^  '^'iJf     '^''  ^"-"^  '"">■  "''''"''  '"  7  ^^'"-  3*  ^-  ^-  which  enaa 

-r^''  ttZ    Jr"r^^^^A  "    -r-h.a*  "PO"   'h^   trial  of  aoy  pett  or  p.etefs    f;,r  t.eafon  i 

T',    L     '"«    pnTanerbKiKii^-r  „    ^irpHfior.,  all  the  pee,,  who  have  :i  ri.ht  to  fit  and  vote  i 

.^cl    ''ave    been  fu:if  hard,  fe-  .,    parH^mem  fliail  be  fummoned  twt-nty  djvs  at  leal!   beloj 

.  ir,     and   the  Jcrif'go[o^-:lKi:i  •>    every  fuch    trial,    lo  appear    ai  every  fuch  trial,  and    thi 

2.-;^     w  bert  a  iBiJcriij  of  ibmi--  i.    everypeerfo    fummoncd    and  appearing,  (hall  vote  at  tti 

"a-C  oC  n-ia/,    indihelwifcr.-;  .  «    trial  i  every    fuch  peer  firft  taking   the  oaths  oF  allegijnc 

,      br^lnnlz-.g    wJih  ihc  puifce,  •'  ■<    aij^   fuprrmacy,  and  fubfcribiag  and  repealing  the  {g)  decla 

•ui'iy    or    wot  fuilty,  "^  ^:  "   ration  againft  p:)pery." 

t    upon   their    oatbi  twioattci;- 

thc    lord    rterwtrd  |i«*  j'^''-  Sf^-    g.     As  to  the  third  point,  u/z.     ^^hat  pctfons  are  1 

•Lf^n    of  the     ^,1  iPijotity.it.:' '  >«  thus  tried:  It  ii  (/■)  agreed,  'Ihat  no  lord  of  any  (i)  oth* 

,X      v^te    brn-»relf  OB  »  '''^■.'  country,    or  even   of    [t)  Scotland,    before   the    union    undt 

»T\al     bv     «I«  boufc  of  PK'^  ■-  S^een  Anne,  or  of  (/)  Ireland,  nor  the  fon  and  heir  (m)  app« 

*  ^^                ■*  'C"'    of  any  peer  or    any  other  man   whitfoever,    who   is  n( 

at  rhc  time  a  lord  of  parliament,  hath  any  right  to   fuch  a  trii 

,  -__   -^.    Wfcr"'"  '"'•»''  kingdom.     But  that  every  lord  of  parliament  hath 

fi^ond  ****"?~V,,-t,oluK'"'  ■'  HZ^'^  to  fuch  a  trial   fn)  by  virtue  of  that  claufc  in    Magn 

V^^^«  ^"fV'^^   Itfo"-^'  r'"»'    «=h.29.      ^^   N^,  fup>r  ,um  ibimus,  n,c  fup,.- ,um  miiu 

^cb   »    •^"-»S^«fl  it  freBW"^'''  ,.  f"'-     «i/^  /"-   haU  Judicium  parium  Juorum    v4  ptr    hgc. 


H  B.  T«iroa  1.    ;.)  S....1.  tri.I  i'.  (ui  ,0  be  »ny  ic 


'^r  la'g^  ""'*"'"  ■  •"  ^"^'    '='-       It''    recited  by  ao  Hen.  6.  c.q.  to  have  beei 

■■'m^/M^*  ".        '    '"     the  law  of  Krigland   how  la-lics   ot   great   ellaie  ii 

0fV^^i  P'^  '^''  *^^'r  hufbands,  peers  of  the  land,  married  or  fole 

'^H'^^l  '""'^»o  '■ay,du.che(res,   counteirts   or  baronelib,  Oiall  be  pu 

""A  \       tLj  t  ''*     rfe^'i  »oanfwer.      and  judged    upon  indiaments  of  trcafona  and  fe 

'""V^  *      ^t.t«F°°  ^■^■\  .."'"'  ^e^«:aufe  thev  arc  not  mentioned  in  the  faid   ftitme  o 

'  V  \V^'<S*''  ^','8'"Char,a.ch,W    andthcrenpontopu.outluch   doubt. 

(0"  '8  declared,  "  That  fuch  Indies  fo  mdi^ed  of  am 
"  u-eafon  or  felony,  whether  they  be  married  or  fotc,  (baj 
"  'hweof  he  broutlit  lo  aniwer,  and  judged  bcJorc  fuch  judge; 
*'  ™  peers  of  the  realm,  as  peers  of  the  realm  IhJuld  be,  i 
"  J***"  Were  indided  or  impeached  of  fuch  treafons  or  fc 
"  Ionics.** 

Sta.  II.  U  f-cms  (p)  agreed,  that  a  queen,  ihe  king'i 
confort,  and  alfo  a  queen  dowager,  whether  ihe  cantinul 
Ible  after  the  king's  death,  or  take  a  fecond  hulband,  be  he  s 

y.4  2  peci 


S9^ 


Ui  »  Jnll.  J'* 
Coi  LiM.  Id  - 

Dj«79.    -     - 

B'lt  wF.C«. 

Jifif .  ii  feemiid. 

propd  (Dj/u(h 


ii  ■<■  holden 
thai  bilkDii 

ibtn  li»U«i. 
(.)-C..  Li...  57- 

fcrrthe  biltis^  j 
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peer  or  commoner  j  and  aI£o  »'*     f 
Jhey  be  (bic  or  [p)  mjrried  to     peer' 

all  njarchionefles  and  viJcown fcflfes^- • 
peers  though  none  of  them  be    fXp^el 
in  Magna  Charta.     But  it  is,     Q^^ 
marriage  loles  her  dignity  by    ■T?^''' 
Sefi:  II."    Itisfald  hy(r-)    St»" 
thofe  wbo  arc  lords  of  pailjarr**'^^' 
bility,  but  of  iFicir  baronies  vvhi*^** 
bifiiops  (iow  do,  «nJfome  abt»«=>«»  '•^ 
not  withfn   [he  intent  of   it   -Z^^^*^^"^ 

p«¥rs.     And  ((-)  Selden  feew^ ^'''^^^'^^^^ 

Tege  which  llftopa  have 

..'■And  tbofe  who  feem  (x)  .i» 
that  the  law  htth  been  gen  -^--^^ 

^  1»oducfc  iriyprecedcAt  wtic::^-^,'-'- 
by  the  peers  upon  a  commia^^**  * 
"that  theie  arc  (^) 'fWo  precede* '•- 
coilntry,     AnS  H  is  faid  by     t'^Z 
"pfrcedewts  of  this  kind;'  yet    Sc^*^*^ 
ftSim  able  tw  produc«  but  \v*^ 
Up' to  bi^  jjbinr,  vix.  thofe     ^ 
tilber.     However  it  fecm« 
patliaBient  is  fitrtng  a  twfli. 

'S»U»afanB»fi.ijU   Titla  W) 

li^ctanpkilirifc'i,  (k.  18.    Oibftm 


s.  v.c;is^  ,  *««f  J»  f  ft  tc  tfifld  fyykiti  ^ 
I  Bj;iiir*ft  isSKiTlia^  l^e^iWiairigfcfctoi  be 

■iWTtd^.'i  „„M»dj,3_nTept,i()r  a-Ott^tfiot 
.,(/]l  3'"^-Tr,   79.        rfJlSMteTr.  5».     wCo-as--- 


^■XI^q;^Ti.^^,J^4sfd^,T^lat,h,<,^flttll,,™ 


r   V       and    alfo*!;  pecrdfuij  iti,i^ 

^d      V.rcOUD[ri&^,  i,-t,Dfi£-fl;,,i„-;;,. 

of  them  befyrciTimwra/jK 
•  ,-^"'  «  «  ,V,' ^-^  PiJA 
:-r  Lh^mry     I;  r;.-,,,-^;  j  csrae 

c"*  of  pariiaTjfi^;,  :  ,  tWfdfW 
■  (-Jrof/ie-s  which  ■  -I'J  f'lTr^-' 
')t/  ftPTic  abbof!  J  -    ■  "' 

i-irnc    of    A-Jijni  .■.-:.■■-■ 
LiJcn  fccmti'.c    -  -  -    i  -  ' 

--m    i"^T   moti  lor  ■--  :  r:'^-"" 

Cent     where    a  t  f"  " 

,.^.j  ;  vet  £«'''^- "'"iL^ii 


Cft.  44.       OF    TRIAL    BY    PEERS. 

fi^^  iiimus,  W(.  are  to  be  intended  only  of  th:  fait  of  ihe  king, 
Ufd  not  of  the  fuit   of  the  fu^^jedi, 

S^^.  15.  Alfo  it  hath  been  (5)  aJjuiIged,  and  apjicirs  from 
j.^„fl3nt  (h)  experience,  (hat  neither  the  faid  cljufc  of  Ma^na 
f^l-^l■ta,  nor  any  other  law,  privileges  i  peer  from  being  in- 
i,£id   ^l'^  8'^"<'   J"'*'.  "f  cDmmoners,  fiiUer   in    the  king's 


\ftxct 


T  befoie 


nidjonera  of  o 


:r,  or  the 


&e.       Ski 


,h6£3. 


S£^-    '5'     A)fo  it  fcems  (1)  to  be  clear,  That  if  a  pcet  ah- 
fcnt-     li'^i'^slfi  and  cinnot   be  found,  he  msy   be  outlawtd  ptr 

S^^~  '7'  *"^^  ''  '^  '^"''^  ^'"^  '''^  court  of  king's  bench  may 
allow*'  a  (i)  pardon  pleaded  by  a  peer  to  an  iudiflmeni  in  that 
caurC  =  liw  that  it  cjnnot  receive  either  bis  plea  of  not  gutliy, 
or  coiif'^l^O")  but  only  the  lord  ftewarJ  on  an  krrjignmenC  be- 
fore  the  lords. 

SiJr.  iS.  It  fccms  dear.  That  if  a  peer  be  (0  attainted  of 
tteafon  or  ftlony,  he  may  be  brought  before  the  kind's  bench 
>nd  dernanded,  what  he  has  to  fay  why  extcuiiun  fliuuld  not 
be  awarded  againd  him  ?  And  if  he  plead  any  matter  to  fuch 
demand,  his  plea  fhall  be  difcufTed  and  cvecutioii  awarded 
by  the  faid   court,  upon  its  being  adjudged  agaiiiil  hirn, 

in  ihr  cafeofeirl  Feii'il,  Apiil  17,  Ijia,  Uvmit^eiaiiuti  b>  ill  ihejuJEtlt 
a(  felony  and  ngidcr,  >nd  irifd  inA  coa<\eiii  iheicor  bcfme  Ihc  loidi  in  )>til»i):nl 
iDitwat  lor  (be  ftioie  •ctordiBt  to  lb*  p«'ir.«i.  of  ssQ.i...,  r,  j?.  (V-!e  iivfl 
Ani,    Cecoadty,  Ispaofing  ifct  dij  Hfpoinim  bf  ibt  jodsimni  far  tKemiMii  dmul 

fiiBent   brfme  nhich  Tuch  pcci  Diill  hivt  been  itiaiulf  d,  lUhoueh  ihc  ofRcr  of  hi 
.  MirtBcl,  (v   by  ihe  coiuc  of  kinji'i  bench,  Ihe  pirliinttm  ndi  then  Cuing  i  inj  ti 
cioc   ptopMljKoioHdinto  ihmtouH.     FoH.i  1)5. 

5!'|'$*S.    i<5.      As   to  the   fixth  point,    viz.      Whether  a  peel 

beiiiwaivc  st  nial   by   his  peers:    li  hath    been  f/yt)    adjudged 

«Thai  if  a    p«er  on  an  arraignment  before  the  loidi  tefufc  to  pu 

itbwifcif  ypon  his  peers,  he  fliall  be  dealt  with  an  one  that  Hand 

-  mute;  for  it  is  as  much  the  law  of  the  land,  that  a  peer  be  trie 

by  hii  peci-s  as  a  commoner  by  commonets.     Ycr  if  one  wh 

ha)  a  title    lo   peerage,  be  indiiitod  and  arraigned  as  a  cotn 

laonef,    aiicj  plead  not  guilty,  and  put  himfctf  upon  hi*  cour 

wy»  it   hacfa   been    («)  adjudged,  That  he  cannot  afieFwart 

(ugjtft  that  he  js  a  peer,  and  piay  a  trial  by  his  peers. 


rte  peers  m. 


As  to  the  fcventh  point, 
iy  require 


In 


what 


ord    lie  ward, 


the  judges  1  it  was  (tf)  refolved  by  all  the  judges  in  the  !oi 
Dacie's  Cafe,  who  was  tried  by  eommiffion,  that  no  queniti 
ought  to  be  afked  of  the  lord  fteward  or  of  the  judge*  in  tl 
abfence  of  the  prifoncr.  And  it  was  (/>)  adjudged  by  ihe  loi 
fte«ud»  in  the  cail  of  Warwick's  cale,  who  was  tried  by  tl 
Q^  (J    J  liDii 


1   • 


'j 


it 


598 


p.  %.  f.  lOI* 
I  Suu  Tr.  171. 


f  0  K«lyiige  54, 
7  Suu  Tr*  f  12* 

Sed  Tide  3  I  alt* 
S9  4a4  ^Ot 


i    • 


'  . ' 


i 


(0  1  St.  Tr. 

679. 
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houfe  of  peers  in  parliamenC^ 
afked  of  the  judges  in  the  ab^Hci 
lord  Audley's  pafe,  wha    v^^s 
triers,  (^)  after  they  were  with 
chief  juflice  four  feveral    tiixie 
the  lord  fiewarcf.  1    Y^^    ncktvff 
judges  (r)  refolved  in  the  lord 
wife  tried   by  commiffion,    ths 
drawn  they  (hould  fend  for   ar 
opinions,  on  a  point  10  law,  a 
mit  them  to  go.  they  wpuld  te 
them  any  queftion,  that   they 
vOpinion,  without  conference    ly 

<that  dpenty  in  court.;  ;But  the 

lard'  ftould  "^flr'ttifem  any  .quefl 
theabfenrc  of  thfe  pfifonir^,'  the 
.are  called  to  aflid  the  court«  a 
inftidi  cafei$  to^  Bfc  fefcrt-cdtp 
ard.  '   '"'"*'    *  "       • 

^    SiJf,  2j.  ^  Whei)  apcer  Is  .t 
in 'parliamcnt/the  lord  {tewarcj 
the  lords,  ^nd  f;pnrulr5  wijhthe 

(OiSt.Tr,  Se^.  21.  •  As'tdfthe'  eighth 

^54'-  '^    may  be  adjourned  V  It  r*  agreed 

|8^-''*^77H»^y  the  boufe  of  lorrfs  in  f wU - 
Fonerf43.  .  :i  adjourned  as  often  at  th«re  is  i 
(•) Ru&w p  •,.  by  parcels  r  AMb  it  h^h  ;been' 
lV*rf.^s^.^/p}^^  '^  by  xom|ni(riony..chO'.l 
But  Moot  621H  givcOf  may  take  •  time  ^taaiivi 
fttmt  tonxfty.  i  jcoBtinues  till  he  lia«  given  j 

(«)  K.it%7A  X '  *2'  *^^^  ^'^^'^  ^8«cd  ijy  the  j 
But  Moot lirt^,,  Xbftt  ,oa  I  fticb  'Wii>criiili  the^^^ 

|2/;*^*^r'  M'bthatif  <ahe>'toiti^:'trreVs  i> 
Im^IV^'w,' ^'^n^foam:  they  wjghtaa'be  4cef 
that  the cQDtfprT)  ptbfffsitluitabey  ilDtghtr^gp  10  xb 

But  6c liftaitrtMaatt^KeK giwn  iM(^ti)e4ct|tgf -At 
Si  Int  ii.;"  ij«***  by  all  ibe  j^rdgbs  in^t^ 

(a)  3  $t..To  H  .igfco-te^^i^e  vcrdid^-and.'  tbe>^N 
•77. «*>  ««v '  ^    lord  a<»W9rdifn ttbc  lordi  lithit^ 

Dvring  #  tniJ  bpforetha^toiK^  fit^tt^i^  P^kakkr^^^  % 
both  of  thf  Ifw  4ik1  fch«  faa,  .F0ft«r'i4a#.ai^;a  Ijq^^  hi»K^ 
ippoio|«4i  Mtherin  tibe  nature  of  a  fpc«ker,to  refiuUi**^/' 
%Qg,    Fi»«ff  ^5^B6rlii  ite  todit  of  Ih^  high'^i^wirS*    !^'— 


.4^ 


'ha 


BY  Tltn^.i 


Wcncc  of  ibe  pntm  L, 
*mt  tried  by  coooH^  ^ . 
^iibdrawo,  confuluintiL': 
Mod  ilh  (attooLf 
iibi$9diiig  tii^fttk: 
'    the   loirf  Afof/qT'i  pjji,  Umi 
fHon^    thit  ififterdieMm 
^d    far    lofofthcjaii^nlar 

^aul<J  fell  the  lords,  \iix\k, 

^^^     c/icy    were  not  to  girt w:? 

^r^ncrc    iprirh  the  /cfl  of  tljcja^"!: 

Hut  they  tx(o^ti\hii'^^^''^ 

2ny  cjucfiioa  \q  open  mr^^- 

-^ncrr^    th  cry  would  aJifwcT  it,  ki- 

courts    ^.tvA  the demind of K!^ '' 


reef  rc»  the  dHgrtoorf*'*- 


rerj 


wit^  the 
s  agn 


before  the  W-^ 


Olu'^. 


y^     r>      n 


n 


1  A  t  :«  '4     '►! 


^. 


I     t 


; 


(.IV 


i     i 


i3    ;^'l      'jL-i"^  •;■        I 


»        V     w 


, C« A P T E R  V ^ H^  >  F O RTY-F ^F T H. 


I 


ir 


»-   .   < .    ^ 


^  -'. 


I  •  - 


O.F     TrRlAL    BY    BATTE|.^    ^    ,. ,     , , , 


0)1 


•     S,  r.  C.  176.    (^  Railal  4a.    5.  F.  C.  178.    9  Coke  31.  ^    ^ 


;a 


^  __. 2.     For  the  m^iiticr  of  wagihg^i^attel  fn  an  appcatof 

mafbiT,  being  according  to  tht  cit^ll  law,  1  lhaJ[t  refer  to  J^viK-!' 
worth's  colle&ions,  part  z.  vohime  i.  tow  n^  16  1I8.  ' 

iJaS5.  ^      WhW  an  appeUoc  of  ftldny  wages Aaltcl,  be  plcaHs 


nwhc-gQiQid  hiaftppinliiy  hit.  bodf  Upon  thei  body  of  die  ap-  (fji 

P«)lef»'VaiiLd  ukeaup  thc^g1dve»)And  thepr/Chft  •ppeHeeliays  Hisif*^ 

(flight.  listtidjonf^e.bG^  and r  with  httkftli^Ad  t^  ^ 

ai^laot  b^.  the  jtgMt.  and  (A)  fwcart  to Hhiaef&a,  Hlwario  b. 
•*.**»  dlo*t.5^ba<allcftijihyfeJf  John:>hy  ihtMimtiaf^biprifiii^ofy  ^ 

,(tbai(I:  laisbooill  n^^lf  Thomas  by  the  name  d£i>iBptt^,f&iiBrUi^ 
fMtcf^lo^M^Qy  titling iF    '  '     ••»  .  ^-^-  -r.    >. 

v^f-iTTrRixj-jthqfycto  c^n*^ 

^'^W^my^tx^p^  ao)lbi^rOoftrtrlhftli  i^atd^ff  And  t^ibthtiaffpel^nf' ^' 
laM44yf^<^i^^gh|j}hi«d  on  tbfli)99ky^B<i^Mttth  hinri^ftiMbd'tnttc 


— ^ ""  year  or  ^      ,■>  ap  i^  ^  qroic  jMuciiw:  myiiHifigii  int*:^^^^"-'  • 

fa]%  ^;^i»d  ti)^^1lllUl  ivovt^wk'!^  thee  by  nw'boay^  ^  tWV  ^  H  , 

F^^^^^j^  be  kept  in  tKc  (^  cuftody  of  the  marOial,  and  the  m. 

'Ha  T'i  i^f^   .,  Q^q  ^  appellant 


6oa 


I  < 


♦  *» 


c.  54*  f.  28.     ■ 

9H.4  1. 
17  Affile  f,' 

S.  P.  C.  i-rt. 
F.  Corane  yt,' 

B  B.ttfl  ,,6. 


OF    TRUL  BY 


appellant  fliall  find  (/)  fureti«  to  be 
,«nd  place,  unlefs  he  be  an  approver, 
alfo  be  kept  by  the  ma.flul.    And 

!I  ^  ,h"*^''  ^°^^  ?=■"'«  fl^»"  fee 
and  (hall  be  brought  into  the  field  bi 

c.  21.  f.  ,. ,,,,    and    bare  in  the  arms  to  the  elbo 

tuTv!"'r:t  \"  ^^^^ong   »„d  four-corner 

cuftod,.    '' '"    f  "g^ge  thcjr-  Ihall  toth  take  this 

*^  jufhces.  that  I,  A.  B.  have  neith, 
any  thing  dfe.  nor  any  other  fo 
tiod  may  be  deprefled,  at.d  the 
And  then  after  (r)  prccla.r«tion  fc 
prifonment  for  a  year  and  a  d^y,  &, 
bat,  wherein  if  the  app«J|ee  be  fo  fa 

or  will  not  fight,  any  Iuu..er,.  he  , 
hanged  immediately  i  butTif  he.  a 
Itars  appear,  he.  fliall  hjve  (t)  m 
pcal.  And  if  the  appcIJant  bccom 
toward  or  craven, -tha  appellee  (h 
By  fome  .he';^  «"/§"»  D4Jt  may  alfo,  as  it  (u)  ken 

fH.+.3.  .^  '*'^"  f°'.  '^s  perjury  lofe  his  /iif, 
f  B.cel ,-.  '  o'her  appellees  in  the  fame  appeal 
v,«  ,  H.^M.  that  it  |hall  flirt  aaW  in .  Jce  a 

Dyer  ,0,.  """'■"  ^  fl^»"  'efcr  to  ch.  2+.  fedt 

fon,  a^d  not  by  champions.  And 
under  an  apparent  diTabilitt  of  fio 
or  in  (^)  holy  orders,  or  under" 
"xty,  f'/;  or  maimed,  or  (  f)  b!i 
wager  of  battel,  and  compel  the 
his  country.  (^)  Alfo  if  an  apn, 
of  God  after  he  has  waged  battel  , 
of  the  battel  J  and  in  fuch  cafe 
wall  go  free. 


Cuftody. 

B.  H.ar>\  I, 
(•}  Flea  B.J. 

f-  34-  ^.  30,  31. 
J^yer  301. 

B.  B-lid  jr. 

S.P.C.i77, 
17*. 

B radon  B,  J^ 

c.  21  r  4.  5.' 

Britton  4<x 
Con.  37  H.  6.J. 

(.6)  Britton  41. 


f^)  Pinch  4»T, 

9  Coke  31. 

P]oiv<Jfcn33y, 
Trials  per  pais 
C.  1.  red>.  19. 
{a J  Keilwaj 

f  Icta,  B.  f .  c, 

34.  fe^.  25. 

S.  P.  C.  180. 

(k)  Britton  40. 

(r)KdJway  120. 

Finch  ^3.      F.  Droit  t.      5    P   r   *        a 


«a  Edw. 


•  •  ** 


na:{L;.    Aai  the  (9)  :iiti:iiQ, 
i:. :  3  r.'jf  jtr/i  bifUe  ike  XjJ^ 

.T.^  to  l\^c  t.Vjii^,  vdvu^et' 
A  av.^  u;^u  for  ai(  ^f  ikji^.v 


,.:(!  battel '.tfl^^j^tt^ 


Ofc^it    OF   TfflAL   BY   BATTEL.  6#r 

)&A.  5<    Alfo  if  a  (b)  peer  ^  the  realm,  andmach  inore  ff  (&)ftnc9h4s)» 
tW  Ming  bring  an  appeaU  t be  defendant  flial!  not  be  admitted  p|j^^' •^*- 

34*  Tea.  »s» 

S^;6.  Alfo  the  cft?*ens  of  London  have  a  fpecial  (i)  pri-  (;)S.P.c.iS«i 
Wkge  bf  charter,  rtiai  In* appeals  brought  by  ah^  of  thdHi^'ih^rc  '•  <>*»o«  >*s* 
IM^berno  wager  of  battel.  "'• 


ta>w8ge  battel  by  rtafon  of  tbe  dignity  of  the  peifons. 


Ssff.  *74    Alfo  any?  fdlintHT^  may  counterplead  a  wager  of  (a)  nnch  ^x%^    , 
battel^  ^y  allcdgtng  fuch  matters  againft  the  defendant  as  in-  ^^^  ^ 
doc«'  m  violent  preftsmptton  of  guilt ;  as  in  an  appeal  of  rob-  jr*  cortiie?<^. 
bcty^.by  diemtiiig  (/^j  that  th%  defendant  was  taken  with  the  i&s*  iM- 157* 
maiaRer,  &a.     And  in  air  appeal  «tf  death,  that  he  was  fovind'^3°j^**j375^ 
Jymg'  upomtbe  deceafed  (/)  with  a-  bloody  knife  in  his  hahd  ^  xx  £d.  4. 19.* 
and:  fn>  an)r  appeal  by  (hewiiig  that  the  defendant  being  under  g.  Battel  5. 7. 
m^witfA  for  the  crime  charged  againft  him,  (m)  brake  the  fiH^t^*^"?; 
pK^;  or  ^jf  J'  efkaped,  unleb  ftieh*  breaking  or  eica|(>e  be  (J?)'  18.  '    *    *    ** 
P^doitedv        For  the  law  will   \$)  not- oblige  a  plaint! AT  to.  Vi<*«-iUp.e.  15. 
itwfegoo^  him  aoculatton  info  extraordinary  a  manner^  wlTcn  (/)*ri„eft  4%*. 
iff  aH  appeavaai^e  he  may  prove  it  in  the  ordinary  way.  .  It  is's.  p.  c;  179/ 
alftiagood   counterplea  of  battel  that  the  defendant  bath  Seen  *'.Cercme4fi« 
(^)  indiftcd    ror  the  fame  faft,.  unlefa  the  iodiaihent  were  in-  i*>T  ,io*' 


iijficieat.. 
F.  Cbrooe  1 5^ 

F.  Gpfove.ie^ 
ao  fidw.  4. 6. 


•*«.«..      It  is  enaacd  by  6  ftIah.;>."TKaf  tKe  dcfepdaiit 
fli4ll  ttq^  ^  f  c^eivod  .l«twag(;,  b^td  ift  aa  appeal  of  rap<^. 


HobtVi  til 
V  S7.  164.  a  jr.  %Si.     .(«)  Fiflcb  411^.     H^Wrt  ft.     S.  P.  C.  eo^      b.  Bitcet  ^ 
'S^  S"  t*     {•)  S*  ^*  C.  100.   Hobirt  Sx.    F.  Cotone  154.  >8i,    B.  Battel  3.    i  Alfisc  3. 
»i^c.  a. -t  af. ';(If^Fiarfl4«i»    wSdwi^if,     BlBaiael7.  n.    4ppMlS]4. 
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CHAPTER  THE   F( 


I..1    ... 


OF    EVID 


1    J  .  < 


k4  <  '  >•  •• 


>'      J       »« 


^i^SutiXrUii  ,,yt  S  to  the  natorepfevKlence)  ft 

Jio.'*'^'^^  :  jrx  tttiti^tfris^immtad 'cafes,  ha 

(^)  Sir  Henry  fettled  Tulc,  That  ill  cafcs  of  life  nc 

Vanc'f  cafe,  agajofta  ftiCwcT  jbot  in  his  prei 

'r,"j;a/.  .(^j>djuag\,TM^  fcn  of  ex 

wberemitu  '   oindictinQn|  of  tfcaion  Of:  felony,  t 
6id  that  fach     c;  3,  ffim  oRqun  mpkcitatui.  ^c.  \ 

Dill  never  wai       •     '^^  »*        .,.•..»       ,  '  i 

not  ought  lib.    "^.  '^^^O  never  thpughl  to  exter 
allowed  in  any     plaii)  that  It^  could  nQt  but  caufe  s 

capita!  die,  and  it  ftouU,         * 
as  tbif  tMk  If 


•   '  •     I  • . 


•)t   iJ» 


reported  lo  «  SSdb  S  0^    i  KtU«  ^.  It  Sum  t»  ka?e  been  ho> 
iriiail  caie  wll«t«»CYer.  Vide  *  Inft.  417.    ^ 


•y       ^  I     ' 


C    < 


'  I  fhiil!  moi^  fuU/confuter  the  ' 
many  withefl%k  'itt  required  in 
What  is  to  be  allowed  as  evider 
wi6ieflcs,  F6ofth!y,  I  n  v^hat  m 
fcndani  art  f6  'gly*  tfeetr  cvldci 
fendant  bslve  ri^t  to.  prbcefs  to  b 
What  evidence  Ktikintaim  an  I 
What  may  bcjgfvfefi'in  evidence 
Etgbthly^  In  what  t^lba  Vitnel 


1  • 


■f    '••>'T    ^:.    ^^  ; 


(r)  cii.  as.  fea-  ^^*.  1.  'Ad  V  the  'firft  poi 
119.  there  muft  are  required  in  criminal  cafes  :  I 
I*  '^^  •'•'S'^**  flicw  that  the  common  Jaw   d 

to  prove  peijury.  -,      ,    b  .   ._    r^*^   ^*    - 'T ,  - 

10  Mod.  t44.  number  of  Vritnefi^  for  the  tr 
(^Som.  t6t.     fliilH  otil^  add 'in  this   place^ 

Other  parts  of       5  &  6  EdW.  OrClT.    Whlch    Xt 

this  fcaion.  ^eit  n6txe{)eale<i4)y  1  'At'2*^Pii .  -, 
I«i":636?'"*^  that  all  trials  of  treafbn  IhouV 
%  stlxr. 408.  the  common  law ;  and  therefor 
and  fnp.c.  25,    trials  of  bt^h  tt'eafort,  not  eon 

■•  ISO*  *  "    '    I       *   " 

\f)  For  theft  ftituttt|.an3  tl)cirWpoiitionx%e  c«  %^^  V.'  x^^c 
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two  witncfles  to  the  (/)  fame  overt-ad,  or  one  witnefs  to  one,  ff)  l^aymoaA 
mdaootber  (f )  witne6  to  an  overt-ad  of  the  fame  kind  of  *®J**?** 
ueafoo,  or  at  leaft  one  witnefs  to  an  overt-afi,  and  {b)  another  *  stixr!  ess!'* 
to  a  material  circumftanoe  to  prove  it.  UJ 1  St.  T. 

^<>7. 7*3t  7H» 


HiofficieaC* 


Foflerkath  e3amiMd4hci»plKiofllo{6btlkci^-lblbtciy  dbaAJbed  in  j  Tnft.  i€«  Sumimry  tSu 
lHiIc296.  %o6m  %  HalcftS6.  %  Sr|itc  Tnali  |44«  171.  177.  tnA  m  Kel^nfi  9.  very  moch  u 
brp,  ud  eon  etudes  with  our  author^  that  thej  arc  ftill  in  force.  He  adds,  howeter«  that  tbe  i  Ed.6. 
c.  II.  trhjeli,  both  infctit  and  High  treafon,  requirts  two  wilncflVs  11^011  tb*  iitdiSmgnl  and  at  tbe  trial, 
aadtfct  5Je6.ed«.^i.t.  tl.«liicA)  ift.'mUiOWlMS  rt^iHM.«M  rbei iriueifts  i' HWiffr,  dnnVevw 
iftiac^  ta  periiaiii^t rh^ trial iaejieA ff9)><^  an  Aot iUc<ra4 sit^jftsif  iMmJ»^  h/  7 ^^U  3»  c;  ^  ^ Vide 
fojler2n.f3a.  140. 

Hut  in  relation  to  thefe  nnattj^s  it  wilf  be  needled,  at  thia  vi<!eeiii|ii«rsf» 
(!ay,  to  exatnfoe  how  far  thefe  opinion^  were  ttct>Tit\\Mc  with  reo.r^^ti  »46w, 
the  firft  of  Philip  and'Mary';  the  law  feeming  tb  "be  fettled  by  -^^^^i^ 
1  Will.  3.  c.  3,  C  i.  which  is  exprfefs,  ^  That  ho  perfon  or  " 
*'  perMs  whatfoever  fcall  be  indifterf,  trifcd,  or  artaFnted  of 
"  high  treifon,  whereby  injr  corruption  of  blood  may  or  (hall 
*^  be  made  to  any  fuch  offender  or  offenders,  or  to  the  heir  or  (i)  a  c«l)«teAt 
"  hcin  af  aojr  fiflDh  offender  or  offenders^  or  of  mtrprifion  of  t«o«not  teodiiif 
"  fuch  treafon,  but  by  and  iipon  the  baths  and  tcftlmony  of  two  JJ«^,^|2ia** 
*'  lawful  witnefles,  either  bothpf  them  to  the  fame  overt-a6^,  may  be  proved 
''  or  one  of  them  to  otK9 .  anjj  the  other  of  ther^ .  to  another  ^y  ®"*  witnefi. 
'^  ovcrt'.aa  of  the  rattctrcafori  (Of  unlefs  tlje  party  indided  sa&e'iv^^^ 
"  and  j^r^gqed  or  trie^  ^^U  wilHogly,  without . violence,  in  per  Holt. 
"  opca*i:99rt,,:c;pnf(qfa  Sb<  .fem*  or  iball  ftahd.  mnte,  or  rcfufc  ^•"**"°'* ??''» 
•':o  pfejf^^  jp^  in,  cj^fef  of  high  trcafoo  ifa  jl  {peremptorily  ^7.        "  * 
•*  challcBgc.,i^H9ye  fhej^umbex  or  thirty-five  of.tj^e  jury," 

Apd  if  U  further  eoa^cfl  >y.,par^  4*  V  That  if  two  or  moro 
"  diiiini^^uearon^.  of  divert ^adsjor,  Xioda.  (halite  alledged*, 
^'  in  0Qe]>ilI.9^^iadi4^^pi^  ooej^itqers  prQ<laf,ed  to  prove  one 
^*  of  ibe  fauf  treaions,  and  another  witnefs  produced  to  prove  , 
*'  another  of  tbe  faid  treafons,  (ball  not  be  deemed  or  taken  to 
'^  be  tirq.  witnefles.. to  ihe  jtamq  .Itc^afoa  wit|iiii.th^  jneaning  of 
"ihisaa."   :"   .*  ..■./.- 

Asto)^iecotidpqiot,»&.  What  is  ^  be  allowed  as  evi<% . , 

rfcocc  in  criminal  cafes «' I  |jMi)l  confider,  Tuft,  Where  tbe 
confd&op  of  the  defeqdan|t  or  t^e  depofitipns  of  others  out  of.  . 
c^^urt^y  be  aUpivcd  a|  evidence,  ^  Secondly,  flow  far  bear* 
fay  is  eyt^eiice,   ,'TlurJ]y,.WhfCner'i^  be  aoy  v 

evidence.^  criminal  c^|ip;.  ^     ,     '  /'  ..'.••      ' 

5#^.  3.. .  At«>  i'lc  fifft  .pitfticwlar,  viz.  Wberci  rte  jCQnfcft.  •       , 
Coa  of  the  ^codantf  or  the  3ep6fiiloAs  of  othersj  out  of  court, 

may 


I 

I 


i   » 
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(*)Sum.ic«.  may  be  allowed  af  evidence 
i^H;rcto4.'^'  ^^  ai^fendant  bimfe^f,  whctl 
3  stat«  Trial!  l^^foro  jufticc*  of  pnace^  in 
?/)  AoVc  ;  c,  13-  or  of  2  &  3  Ph.  &  M 
icc.  iTsi*^^'  t^i  coQimitmeut  for  felony,  1 
(m)  I  St.Tr.8j,  aa  examinatiou  (i)  before  a 
iS6.$64.  trates  for  <»)  uc»fon,  or  {c 

f  »;i^eiy.  ,s,  ftatutes,  or  in  (p)  difcourfe 
(o>5  Mod.  164,  bceiv  allowed  40  be  given  in 
l\t  Tr.  4.5.     *"?'  '^^  (^)  "^  ^g«'"ft  o^he 

rr>>'  Dyer  215,  4  Scate Trials  33.  ^Siatt  TrUl$  g. 
See  the  contrary  praaifed.  9  SxaU  TriaJi  ia  Sir  Jerv 
fol.  4^  toj6,  Duke  of  Norfolk's  trial,  foL  73  to  8  e  a 
larl  of  Ellcx's  tiial  t6i,  168.    Sir  Walter  Ralcigb'a  tri 

(I)  The  identity  of  tbefe  examinationt  H)uft  be  proi 
deftci.  Summary  xfrj.  and  ii  they  m»  not  proved  they 
being  tb9  ftrongeft  proof  of  guilt,  ra^uifoi  the  bigbeft  ai 
Icflion  «u»ft  he  yroTcd  lo  hav^  been  vithout  menace,  oi 

(a)  Tbc  bvnfiB»aiiQ(l  qnder  the.pB«(Tijre  of  calamity  i 
dang«r,  to  acknowledge,  indircwminjttely,  a  faifehood  a 
A  confcflion,  therefore,  whether  made  upon  an  official 
Scm^  wbicb  U  obttaioed  from  a  dsfendam  either  by  the 
however  (lightly  the  emotiont  naf  be  imj^sted  (vide  ( 
dcncej  for  the  law  will  not  fuflfer  a  prifoner  to  be  made  tl 
But  if  any  U&s  arife  in  confcqueoce  of  even  fuch  a  confi 
tbey  muft  ever  be  immut»b)y  th^romt,  Whether  the  coi 
and  juflice  cannot  f»fftr  by  their  t^mffmi.  ^  B.  1 78 , 
however,  mufl  be  proved  independently  o^  and  not  ecu 
confcflion  from  which  ihcy  tfe  derived.  Vide  O.  B 
leO;  ij9(» 

(r)  Kejjnge  rt.        Seif.  4.  :  AHo  it'  Was   (ri 

S<ip.c.ti.ba.  confeiBoB  q£  higli.tieafon,  i 
3  Hale  304.        fice  of  ^ewtOy'wcte  fufficiei 

ing,  within  the  meaning  of 
*c.  ii«  whicb  »quired  two  y 
•^  theofiendeu  AicNild  Willi 
^  ^0102"  Bot  thi»  isJ  reme 
yeqairca  «^d»*witneires,  ♦♦ 
.      ♦^  wittort  viakmoyim  optn 

(3}  Thit  ftatute  j^renntA  fmk  coofe/Iioj)^  m  tbove  me 
hut  docs  notdeftroy  the  admilTibility  of  i^  in  jevidcace 
laid  in  the  indiamtnt.  The  overt  a£h  mt^  ftJJl  be  prov 
tdmifTion  of  any  fich  cofifeiSon  ai  td-eolktcMPmatf^ra 
which  in  Franda'a  cal^wai.  deter  mi  rtfd,  ^j^ean  opo 
IScienC  gtound  for  a  convidioo  in  trei^fon.  Foflcr  a  a 
WilJit-aeafe,  g  SCate  tiliht^i^  n5^t6i^'^6x.     S< 

Tciaia5j,     .     W^n  6  Coufeffion  If  ipade    i 

Throgmoriwi?* '  tikcn  tojgfethcr,  aiul  not  by 


ft  And.  67, 


■.!:'■   t 


i  >    ; 


1 

/ 


/•» 


^I'h     ill '-'"«"'"''"• 


«■"«"•£' 


Ch.^6.       OP     -E   V  I  D  E  >I  C  E. 

^fafl.6.^  Ulveins  f()  fctiled.  That  the  examination  of  an  in-  ,,y  ^,1 . 
fcnKT  ttVen  upon  (»)  oath,  and  (jr)  ftiKcribed  by  him  either  Sim.  ili 
liAx<  >  (r)  coroner  upon  an  imjuifition  oF  death  in  pvtfuana  •i«>inii 
of  I  104  1  Ph.  aJKi  Mary,  c.  13.  or  before  (a)  juftice?  f'^rtilV 
«#)[«««  4n  p*to»*K:e  of  »■  &  fPh.  &  Mary,  -c.:  13.  and  Vld.c,  I 
^  (r  3  Phi  *  Mart,  e.  ro.  iip6Ti  *f  *J  bsllmwt  or  f r^  eortv-  g>'- 
minnenl!  for  an;  fctem]',  may  be  given  in  crtdfcnce  at  the  (rial  ,'l'°%t', 
W  fliehi'imiuifitton,  or  of  an  indiAnent  tot  the  fame  ftlofty,  (-)  rst.Ti 
ifh  ta  madefttrtVf  oKh'W  Aefitisfaaion"  of  ihe  Court,  thit  ?""■  »*■; 
fuch  informer  is  (rf)  dead,  or  BnaMe  to  [*)  ttaVel,  or  Irtpt  (/)  1X3, ''™'" 
••If  by  itw  neana  or  pioeunment  of  the  prifoncr,  and-  ttiac  (rJSopn 
Ibe  «xaMHfiation  offered  in  evidence  is  the  very  fame  (^J  thst  ,  ^^,'^, 
m*  Tworn  befbie  tbC  coroner  or  juftrcc,  witbaui  any  alte 
irhatfoever. 


If  pnM  cu  In  OB  ait 

feft.  1 1,     fd)  Kfijmt  {{,     I 

waiuiliamdMM,  upsa  proof 


UtbMilo, 


ipn  t.  If.  Ml.  59,  tfo,  C'- 
I    HJB  jo)^         ■  Kt«la  If > 


f<^>S.p«. 


jS<«. 


Ii  941- 


tbi  whMli  hid  been  cntitcd  iwiy,  ihoatb  it  M  net  dii 

-.      „  —  , .*iKMor(hfplirori«r.  ffJKdyriit  S5-  •K'I'Ib  If.  b»m 

IklBil^  ,|j.  ,  H.I»5oj.^BBHn««ii Ma/is,  «wft  tkroTxtoiu,  »  1<  faiJ,  hi 
-7-V-"  «"«ia*«  i>ffca«tTif  iru^my  belinnf,  >hh«(h  he  h  aMbh  to  irittl,  oi  i< 
•i'  Un  war  ^  eh*  pncimaciit  of  [he  pillaarr.     Fofltt  j  37. 


.^"^•'  7-     But  it  haih  hecp  £«)  adjudged.  Thati't  ia  not  fuC  C-l  Kelra* 
fc"'iJi°  authorife  (he  reading  fuch  an  vxamination,  to  make 
wti  that  rile  profccutors  have  ufed  all  their  endeavours  to  find 

thtw,tncfi,  but  caruiot  find  him.  ' 

Y      l°-     Alfo  it  hath  been  (i)  adjudged,  That  depofitrons  CO  .  fc^ll  4 
""'*.'*'fo«  a  coroner  upon  an  inquifition  of  deith/a/wrwi/am  i^'-    ,. 
(«rpw-«,    cannot  be  given   in  evidence  upon  aa  appeal  for  the  ,  r  a-IIi 
lame  dc»th,  becaufe  it  is  a  dificrcnt  profteuiioo  from  that 
*^^  «lwy  W»  tatcn,-     .      : 

3;  There  are  many  (■*>  inflattoe*  i»  the  reigns  of  f*;p««i 
.^«Mi^zab«M)  an^  kiBg,J«»isibe  firft, 'Wherein  the  depo-  .'V^,";.'^ 
~^Pf  ^fwC'WtlRcreamrD dllowed  OS  avidewte  iotnaftm  OuiuofN. 
"■^/"WT*  effowb^re  it  did  not  appear,  but  lhartije  witnefles  fo'k'iTrtJ 
™Vk  '"'«'^  ptod«ced  viva.<siMt.  ADd«'*M«  aMoed'lii  „;'*,?o  ' 
h«n2!i"''  "^  Strafford's  trial,  that  where  witneffes  could  not  uaV.T.'w 
S:(P*^*««dwM  vwc,  1m  seafon^  ficknefa,  *c.  their  depo-  ••B.ag- 
'Sr  "'/£*''  ^^  '"^.  f^r  ?r9g?inntfi<^Pifl^«rj.p,„ialQf  |'^,%„^J;: 
nwt.  °"'  ^"^  '^'^  w&Wfi  tiwj'  mis^t  ^"  ""•»  JModuced  in  ««■  Hfiilwr,  | 
,5=^"'"'.  And  k  waaadrnkted  fm)  in  the  lord  Staffijrd's  triat,  Wl*"<'>W 
^ee  -'^vP^*'"'^'  talrenbyawia>efs  befpi^i,  j.uflicp.pf^the:?^*;^^';^ 
I*»«  might  at  the  prifoner's  J^efire  be  read  at  the  trial,  in  opler  ."  ^  iT 
-  ftri^-  Sf  '''*  *^'^f"  °^  '^*=  witnefs,  by  ^T'^g.  ?  variapf a,  b».  ^^  ""f^^'J 
^e»^l?''5,^^P°'''iP'"  >"i?\^  evidence  giye#  ,«,  cp^rt  v/i-*  r«*°^M(W 
«n4for  the  [imeTealion  it  feeini  \,!'}.^i'^!itJTbiV.v/hae  "p* « ""l* * 

W»a^!'i*?'     •  '»''*""'»'-StnBwdfcl.'»3'-S»*!f.S3»-     tOiSt.Tr.  »04.U  BIT"-* 
'A  Si^^  M  "'•'**•  **^^^''      •S""'^"'''9".    {.)  >  Stn.Tri.1.  J41.J 

•  s  wit- 


1 


I 


\  » 


6c6 


Sup,  ic^  ^ . 


■••      n  ,i  •" 


(^)  5  Moa,  1^5. 

Vide  Huih^^ 
Staflford  5^4  to , 

aSuuT'w/ 

4  St^te  TrUI« 
361.  ajid  xRoU 
460,  46^   , 

(f)  4  St.  Tr, 

5  St  Triali  i^r. 
Salkdd  634,- 
Forter  J44. ' '  '  ' 


f  0  4  State  TV. 
265  to  272. 
Sup.  ft&,  9« 
1  Sid.  315, 

•  Keble  ^%^ 
Nor  can  depofi- 
tiont  taken  in  • 

•  Hile  %$$» 

Summary  %€%• 
a  Hale  285. 
I  Haw|c«  c«4i« 


<3  F    fe  V  I  D 

ivniniftU  6iid*  Wd  Viriw  from  1 
in  rditioti  to  th^  fahie  Aiatter,  fuel 
in'«videnct!to  Ifcvdicfttehw  teftrm 

Se^.  ic.  But  it  is  (o)  faid  tc 
^ievenih  year  iOf  Will.  j.  by  the  ci 
vice  with  the  jufticcs  of  the  coi 
,ttjerit  for.^.liW^  tbal  depofiUQ 
ipoace  rdningv  to  the  fad  could 
though  the  deponent  were  dead 
fuch  depofitioDS  may  be  given  ir 
upon  the  fta'tutcSi  of  Philip  and  ! 
,be  extended  farther  than  the  parti 
the  report  of  thii  cafe  in  5  (p)  M 
why  fuch  depofltions  could  not  b 
Pendant  was  n6t  prcfcnt  when  t1 
"bad  not  the  benefit  of  a'crofs  exa 
-  Se£f.  ri.  However  it  was  (^) 
cafe,  Th^t  th^'  Information  of 
fore  a  ji>ftice  of  peace,  being  jc 
'  other  wirnefe  only  viva  voce^  co 
of  ^uft}ce;'attio(iflt  to  fufficient 
which  requires  /a;^  w/Vfl/^x  in 
wis  thought  heceffary  to  proc 
tainder  in  parliament,  whofe  j 
rules  but  tbofe  ol  natural  juQicc 
Se^.tz.  And  in  the  fame  ci 
evidence  given  by  a  witnefs  j 
ordinary  courfc  ofjuftice  be  mai 
the  death  of  fuch  witnefs^  at  sin 

fait  9f  a  difcuK  Mt«a  and  iuitfdi£tio 

Sea.  13-     M(b  it  ieem»    d 
fpi(itoa)  court  in«a  caufe  of  div 
not  be  given  in>evideRcfi  apon 
on  the  ftalute  df  3  Hen.  7.0.  2 


(OiStiteTr, 

332.414,415. 
761.  802,803. 

3  St,  Tr.  145. 
aio..m5«« 

4  St  Tr.  3J, 
(/)  Vidtftp. 

(0  »  Stat*  Tr. 
3«$.  J«8.  tyJt, 

553-4»4.  4I5- 

5  Stat.  Tr.  f 44« 

145.  309.  2  to. 


Se^',  14^     As  to  the  TeconcJ 
is  evidence  :  It  feems   (j)  aQ;re< 
bfen  heard  to  fay  is  in  ftri£lne 
foror  agahift  i  pfifriner;  not  on 
alfo  bccBuft  the  o^hef  ^de  hatVi 
aiion*^  andth^refofb  rtTeems 
be  made  ttf^  ofbut  only  by   xv 
t|on  of  what  fa  pfoperljr  evld  e: 
the  prtfoner  had  berti  heard 

3  St.  Tr,.  »J4, 155. 


EViDEtlCti      ^^        ^^      EVIDENCE.  60;, 

g^ftB  in  erUence  fot  him  ('4)1,  u  well  u  ^g»nft  Cf)  ^^  aixl  !^  ^''''  '*'* 
bVo  (1)  vhai  t  witncrs  hatb  teen  hcwd  to  fay  at  another  tioK*  fmjtkuu  Tt. 
iMy  be  given  in  evideace  In  oider  either  to  iayalldate  or  con-  s*9-  >os,  &c]. 
fi(B  the  lenimony  which  he  givei  in  court.  3  *•«  Tr.  nl 

_  4St>[eT>.  (I, 

'       ■  J«.H-   W«HMW. »  •  *».  i  fid*  Uj. 

U)  'TIic  JmIuiiIobi  af  ■  fiVaim  mij  be  |i<tB  in  niJiau  iiiinfi  biui  Inf  p^  tn  U9  |  (bcti- 
"     '  ~  "    I  aoj  of  tin 


ill  nnnknihiiowtieiflln!; 
wf  mitttr,  facS  firijnCTMii* 
J,d»'.e  hi«  (tfimonf  «  rtitfat;; 


..  ..  (*'/aid  tolii«taB.,.._, 
iJ.  J.  bjtbttamoikiBii'Kci; 
r.cfi  of  Ae  coaiaoap^u,  ifin^ 
,  iKit  depofiiioM  !»<■  **"« 
iM  lid  aMmhrfimt~ 

nivhceinn  in  nitaaisfiiirr 
^(  i>T.::>p  vi  .Wiffi*^!^-' 

fvnil  »'"[;,'§     ,.w.r-. 
■'"'"'    /^^•* 

■0M- 


>i>>At/.dlHl*.clw«««it^   . 


S/ff,'x^.  '  As  to  the  third  pw(icu1aT,vm,  Whether  jGnuliiudt  /*<;  ■  Sut.  f r. 
0^  hinds   DC  any  evidence  In  ciiminal  caleii.U.u  obrervabte  ■■j.siS.si;*' 
■Iiil  this  with  oiher  circuinftincn  in  (a)  A\ffmqon  Sido^y'a  ?^1*°1-.^ 
ciftiras  ruled  to  be  ^ood  evidence  of  hii  having  written  a  paper  i6i^xtj6j.  ' 
charged    seiinft  him  as  an  overt-afi  of  highircaron:  Yet  In  (OTUeisiiii 
the  triat  of  the  ftven  (i)  billjops,  the  court  wa|  divided  in  opi-  Ts'''*4i'  *^^' 
Dioa,  'Whether  funititude  of  bands  wcre'evideoM  of  the  d«-  17^"'-    '*^'' 
fefldiocs     (living  figned  the  papa  charged  againft  them  as  a  *ni  riawia'i 
libel;   and  the  parliament  having  declared  an  opinion  in  the  7j^'' 
rcvCt^l  of  Algcrnooo   Sidney's  attainder,  that  cooifuiCai)   of  Tbmrafc^?. 
handi  is  ao  evidence  of  a  man*>  hand-wtitiag  in  criminal  cafes:  ^">t"  >5>  *o. 
It  feems  to  have  been  generally  holdcrt  (c)  fincc  that  time,  that  q„^*'"^J°*' 
U 19  not  evidence  in  any  criminal  cafe,  whether  capiul  or  not  ski^n  c^a. 
captut-     .  P.pM  «^4d  r. 

f^Vniantr,  t{fttU]lji(ibtjit  prond  to  be  la  hli  budwrKnb  if  ftttMi  vhh  b»«  fKiT  Ua 
••^■rV  ^'ul  is  etUcbr '|*>aA  >■■■"•  Hcnfij'i  CUfe,  I  BiiKDw  644 ,  Tid«  ilIaI,Md  FicJ^ 
tM>  ■  *^^-  '  4  Stitt  TriUi  440-    4  Siiu  Tiiili  447.    6  State  TcUti  47I. 

^  *o  the  tMrd  point,  vix.  Who  may  be  witneOcs  10  cil- 
niisal  ca&a,  I  (hall  endearour  to  fliew,  Firft,  Whether  a  huf- 
'  ^'''^,^'^'^myhvwitneflai  furor  againftoManoilKr.  Sv 
fXioijU  Whether  a  judge  or  juror  may  be  a  witneh.  Third- 
ly'-™l>?''p  an  jccflroplice  in  the  ciiDM  charged  agiinft  a  pri- 
foner  m^y  l,e  ^  witaefa  againfl  hint  or  for  bin.  rFouitUy^ 
l^'f^?t  p«fon.fh»lLbc  diCiblcd  to  be  a  wiutfi  in  isfped  of  -  ■ 

wk  -"?  '*"'  •t"'"'^''  or  convicted  of  a  cpme.  FifiHlyi 
where  it  jj  j  good  exception  againft  a  witnefs  that  his  intereft 
"""^aed,  Siathly,  What  other  exceptions  a^e  good apintt 

^'^-  )6.    As  to  thefirft  ofthefe.puticuIan,  tfta.  Wbethtr  mCo.l;r.«    - 
*   "    ^ndorwlfe  may  be  witaeffcs  fptor  agaioft.one  arwifcw;  "'^'•'•„-  , 
aid  rV'''^  '8'«^»   Th"  |he  hMlfcatri  apd  »ifo.b«PB  M  M«  ^l;,"?,. 

,    "^  '^f'c  perfon^  tp  afleaion  find  in^fc^,  can  no  more  gi»«  ■•H.^i??. 
fc Z?"  ^°'  "^1  "■"*'*•"  '"  '"y  "''^  wiaili«ver  t^w  f«r  ihein-  J  |'^  ^  ^ 
-.    •  ^"'l 'bat  regularly  the  oocihillnot  be  wJmiiWil.aoeive  *:v.>i  Tfl"-' 
e^amce  a^ainft  the  other,  nor  the  examinatioa  of  the  one  be 
-  0iade  - 


U 


tot 


OF     ae  V 


I  ( 


Co.  Litt.^. 
aR.  Ab.<6K6. 
*Sumniary  s6^, 
I  Halejoi. 
d  Hale  279. 
llSrownl.  47, 
Muti.  116. 


made  ufc'of  again  ft    the   oth 
fci^fion  which  might  be  cau 
perjury  from  taking  tlie  oat 
and   the  extreme    hardihip 
been  (e)  adjudged.  That  thf 
•R»  m  ^*  wifc^  Bor  the  Mrife  atgg 

^Sat.Tr.^oS.  carriage  on  an  indi&mcnt 
{9)  Raym.  I.       fof  a  fecond  rnarria^e, 
;:?„f:«°::.     snowed  to  .his  general  ru/ 
iritted  in  Field-  ^"C  lord  [h)  Audley's  cafe, 
ing*8  Trial,         whllc  bis  fcrvant,  by  his  c 
^:r7;'*!'^^      man  is  indiflcd  for  a  fs)  f 
(f)  VidcB.  I.     port  of  3  Hen.  7.  or  Where 
ch.  43i  to  demand  (/)  furcties  of  r/ 

(^)la  Raym.  1. 

there  is  an  opinion,  that  a  bciband  aod  wife  may  (»e 
contrary  it  adjodgcd,     i  BtqwbIow  47.      See  a  K< 
vol.  I.  f.  3S8.i65.  stg.  366.     Hott.  116.    RuHiw. 
cafe  is  denied  to  be  Uw,  Ray».  i.     (r)Cfo.  Ca.4 
>1.43.      fi)  See  B.  i.  cb,4i.  494.      (/)  &t9 
an  information  again  ft  two,   one  for  perjury,  and 
trial  of  an  ejeameAt,  that  a  child  was  foppofititioui 
fendanti  10  gtve  evidence  of  the  bi?ib,  bat  sefnfed 
a  Kcble  403,     Mar,  i»o.  And  the  evidence  of  a  wi 
her  bufbaod  mifht  be  indireftly  ia  danger.    Dalton 
lord  Au4ley,  1  St.Tr.  388.  Hott.  116.  iidemedto 
iray  be  admitted  aga rafter  huXbaad  ia  higb  trrafuo, 

30* But  •«  other  degree  of  kindred,  or  iffeftic 

a  pei^)a  fifun  hcing  a  witnefi.    Sid.  75.    Salk.  it 


SeSi.  17.    As  to  tlie 

Kelynge  it,  «    "O  eXCCpllOtt  agalttft  ft 

a  Sid.  133,        againft  a  prifoncr,  that 

are  to   try   bim.    And 
perfons  in^be-eonimitfioni 
and  were  (worn  and  ga\ 
bcncfa^again  during*  hia-  %x\ 


(»)  I  State  Tr. 
$6.  696,  697. 

72  J. 

a  St.  Tr.  )g4. 

3  St.  Tr.  lit. 
»i7,  *€.  395. 

€9^  669* 

4  St.Tr.  11.93. 

I  Hale  SO},3i)4. 
See  Ha)«*f  opi. 
•ioatotktapBtn 

Trials  ftl.    (^ 


SeS!.  18.     As  to  the  \ 
Complice  in  the  crime  ch; 
hefs  >againft  him  pr  for 
That  it  is  no  exception 
fed  himfelf  guilty  of  the 
SfidlAed  forit ;    far  if  tio 
^Mtneffes,  it  woutd  ^[>e  '^r 
conviatlM gMstcft   oflTev) 

'ry  arguendo.     1  StateTriaU  7*4.. 
l-Staie>Tfiala9€6.    4&ibcc  7Ha 
ioSlattTrtti««90» 


» f^ 


/ 


In{l  the  ether,  by  mim 
Ti\cKt  be  cauiied  by  it,  and  ifccfOfir 
k:/i^  the  oatiJi rf pe»ii»i  idfftop 
T  c  h  Af  d  (hip  oi  the  juic  :  Aa^*^ 

i;r.i,  Thuthebufbi£dciQBotbei«f 

n  in0iaiiicm«ttlic1biaK0(i'j!!i  , 

inr ,  by  hit  commtod,  ^^m  M 
rJ  for  ^  fi)  fortiWf  f^f^' 

/^r^/>es  of  flKpe«»P«*^' 


F     I  T  I  D  £  1»  C£  i        Cb.  45.       OP      EVIDENCE. 

fttW,  Thataccom^kcai  whoare  indiaed,  are  good  witneflb 
for  tbe  kiog^  uoHl  tiicy  be  conviaed^ 

;«'i!'^  'c  '•*''' .'^"  CO  ••'judged,  That  fuch  6f  the  defendants  W  .  Sii*r.t„ 
in  an  information  agamft  whom  no  evidence  is  eiven.  diav  be  ^"^  ^ri**  p«t 

ft,.!.?  f  •  r"**  S  /'"  '^"'*^  "»  """  '«»'««'  «aioM  on  tbe  '»*^  m. 
the f!^".l*  l*"*'"*'  P^'J'^y  i"  '*«''  «"'<'«•«=«  concerning  fri",?*^^ 
oneawther^  "ay  be  good  witneOes  id  fucb  aaioos  for  ^a*.^^' 

fJtlut,  1  v'M°i^'  ^?"*  particular,  w..     Where  a  per-  ,,. ,  j^    - 
W„    „  I*.''/*"**'  'o  «>«  a  witnefi  in  ttfpoa  of  hi.  having  JJ***^  '«• 

iZJT'^'r"'  ',°^  *''*"^*'"  "Z"'^'"^''  »n  attainder  or  judg.  L'i^i»«»' 
««ntof(/)„c.fon,(«)  felony,  (,)  pi«cy,  {y)  pr^unir.,  (!)  ^W*^'.,^. 
27,  forgery  («)  on  sth  Eliz.  and  alfo  a  {*)  judgment  in  at-  W  *T\l^ 
ttmt  forg,v.ng  a  fa  fc  verdia,  or  in  confpiracy  a1  the  fuit  of  « .V  .  ^  . 
(0  the  k.»t,  and  alfo(rf)  judgment  for  any  (,{  crinie  wbatfo-  fift^V 
5m to ftand  ,n  the  pillory  (5),  or  to  be  whipl  or  branded,  be-  ^'^'^'^ «l 

exc^:!."^"''^'''  ^"'  "  (/>•  J""Mi«ipn,  are  good  caufes  of  sJ;,.  c  „ 
e«cept.o„  agamft  a  witoeft,  while  they  continue  in  force.  <^.\^.  "' 

*««*    »S.lk,U«««      .  ,  i**^  ^''"  "."  ".°'  ""''n*'  whether  fueh  .dgoxnt  •«,  .ftu.ll,  exc 
Srt,  Mo.      ».?'•■.  •  ^^rT":  4»«.     fhu  point  i«  iMd*  toMMC,  J  Mod.  it  ,6.  7,,,<      Slcinixr 

,-'«6^..*«;  ;;/'^  "•«  •":  ^^ ''-'  •"" ,"".-  '»w'ri-h  j-^gmt,'  dJ.'jjr.  li  "n^. 

^*"'^^^ttT  l.^^'J^^  »    M«lc.«|„,  *od  the  cat:!  the,.  dt«l.    OUbm'. 


A,    to  ike   **^.CL'»'^ 
.-55  w/V( 


« iudiif' .      '  ,"  "  (^)  aP««l«  That  no  fucb  ^wmwiitim  fe )  1  Sum  Tr. 
cord  h5   «    ^  ^  "»*«'«  ufo«f  to  thia  piirpofe,  unlefs  the  re-  •*•    „    ' 

That » tS      y  .P'^""*'  ""  «=*»""•    A'^«  *'  "  «  ««««'^  ™»«.  ^^•^^'  "*'• 
«og  to  ik-T  ^'"  '*°'  ***  *'''**'  *"y  queftion  the  aofwer-  jStittiY.  415. 

aiS  »h.ru-      "".K*^*  ®'>^8«  bim  to  accufe  hwifclf  of  a  crime  s  ♦?*I''"»?* 
^  »»»«  h«  credit  i.  ,0  (0  be  impeached  only  by  geiieral  ad  '^V.^iTf'' 

J^MO,   48t.Tt.119.    3 St. Tt.  15,.  ,«;. »97.    SttU N.  P.  .9r  ^^ * 


count* 


I  • 


6jd  OF      E  V  I  D 

.    counts  of  his  charafterand  reputai 

particular  crimes,  whereof  he  never 

(k)  Co.  Lit.  6.        Se^I.  21.     It  feems  clear,  {k)  at  I 

I  Hale  303.        a  perfonal  aflion  is  not  a  good  exc 

3"pi?  "  uk«  '^i^  ^g*''>ft'  «^  J'iror.  And  that  a  p 
notice  of  «R.  WTO  49  ada»jctie4;  tiX  his  clergy  an 
Abr.  675.     •    Ihcrchy  fe-«fK^Wcd  tp  be  a  witncfs. 

(0  Sv^  a,  31.  ^jft;  i»5:f.n.fe^'0.'^  WRiym.  370. 3? 

38«  ym^z^    S^n^  5 A    5  ^wtwo  15,  ■%  Siderfin  51. 

'  '   •     ' .    ' 

Sf/J7.  22.     It  ftsems  (m)  agreed, 

[e«.45!49;  so!  ^"^fo*^  ^  felony  after  a  conviai 
(»)»'SHk.yi4.  party  to  his  credit:  Alfo  it  was  he 

aUow^"' '"  ^''^  ^^'^'  ThfHtthe  king's  pardon  v 
W  B.^' ^c'yt.  to  be  a  witnefs  in  all  cafes  whatf< 
(tag,  confequence  of  the  convjdion  01 

HaU  il^'"ki   ^  not  an  cxprcfs  part  of  the  judfrmen 

that  a  convict  of  ^1        /•  •.      r     l      •  ».  .    •  ^ 

confpuacy,  per-  '^"^   *^*^  ^^  ^"^  ^mg,  and   in    perj 

jury,  or  for^t-ry,   mattcr  (/^j  fcems  not  to  be  fully  Vc 

may  be  a  good 

i»Uocf«,  if  paxdoncd.     i  Hale  jotf.    (^)  Vide  S«p«  c.  37,  f.  51 

(qh  S'ik  461.  SiS*  2^  It  batb  be^n  {q)  rul 
6^9'  .       jury,  doth  not  di&bje  a  roan  fro 

SHran^c  ,148.     j^^^  ^  ^j^  irrcgn^Uy  of  a  j  ud^ 

5/^.  3^4*  A^Oojb«  fifth  parti 
exception  againft  a  witnefs  tha 
\\^^IJ\  f^^"^^  «"  unconttfted  (r)  rule,  ii 
I  Keb!c836;  is  a  good  exception  againft  a  wit 
iHJc  301^303.  gainer  or  !6ffrr  bj^  the  event  of  th 
»H-ic279.  tage  be  direa  arid  immediate^  on 
(OjSuT*.  femis' to  be  the  reafon-whv  he 
*53.       '        (j)  idahndt  be  itk^ldtatc  for  hin 

1  Haiejci,  ^'cbojjrpw  ipOftcytUppA  W,  urmiou 
(tf)RayOT.  15J,  .iipQn*9n'infar^aiioa./Qr  the  ufi 
Vdc  B  V*^  tipofleyy  wb^thjsr  Yucfe  inform  a  t  i< 
533.  iea^a^r  •  *'*^' *  fof  if  i'a /upb  cafe  a  ma 

in  effc^  iWeajt.  for  bif^felf^   by 
avoid  his  o wa  QQn\p£Xi" 

^cLttNl!^      And  upon  tl«  like  reafoni 
King  and  Paris,  ^ho  by  a  ilightbhath  been   irr 
J  Siderfin  431.    note  for  more  money  than   he 
•  VewmV;     ^"  iriform^tlott  f^- the-ohcax  , 

the  ccncxaQT  wti  ruled  in  •  ftwnge* We.  Vy  three  juc!g.e5E. 
<rarc,H4idn«33,,    Kiig  f,  Nnaw,   Stfanfe^io^.^^       X^j 


-;4k^ 


/ 


E  V  IDENCl  I 

whereof  he  met  wuomM 

ohiidergyattiMlirt*'^'^ 
tg  be  t  wKDcls. 

n£i  '5  piniwi  i"fl  »■•«*'**' 

r1  in  perjury  00  tDew» 
be  fully  icukd.  . 


%  c. 


37.  ^5»* 


A. 


lilt's-*    ^, 


Ch,  46.        O  F     E  V  I  D  E  N  C  B-  .  6n 

means  to  avoid  the  note,  by  being  made  ufe  of  by  the  party 

when  fued  upon  it,  a$  a  motive  to  Influence  the  jury,  which 

cannot  well  be  prevented,  though  in  tavr  it  be  (j)  no  evi-  v)^*;!**-^ 

dence.  ,  , 

And  for  the  Tike  reafon  I  take  it  fo  b*  ^btfnWy  (z)  agreed,  ^,'J*',''^;*»1" 
That  he  whofe  property  may  be  prejddicedby  a  forgefy,  is  ^.g^  o'^Dodd 
no  evidence  to  prove  it  on  arr  in^iflment  or-i»foHiuiioni,>  And  forged  a  bord  in 
if  it  be  a  forgery  within  5  Eliz.  a  farther  reafon  may  •>«  of-  Jl"  ""»"' " 
fcrcd  why  fuch  a  perfon  cannot  bo  an  evidence,  becau.e  tte  may  ,,|,^^ji^^^^^g. 
have  an  adion  on  the  ftature;  and  upon  this  reafon  alone  it  cuted  a  rclwfe | 
hath  been  (a)  adjudged.  Tha^  he  agairtftWhoma  verdid  b  '^fl^^XT^z. 
given,  cannot  be  a  wiinefs  to  prove  pcrjufy  iii  tkt  cvidertcci.       admitwa  to 

'     •  .1       ;  '  ,     I  ^         prove  t^at  the 

tpjtni»ie  «^  n*t 'hUi  hiiKfvwrirtiif.— HewUirf  it»eft6  »,baif^ftpiein  iM  name  of  Willum  gander 
•ocof  tht  cafttcia,  nmiiv/ithtut  any  rtfjfe,  Lander  m««  admittea  to  prove  thaj  itwaanoi  hii  ligoatare  ; 
bjcaufc  the inteieft,  and  liability  to  pay  muft  be  immedUte  anrt  apMrmt  eitKw  upon  the  (ar^of  the 
ioftroment  forged, or  upon  a  vtir  Jirt\  but  in  this  caft^be  feante  »rt prim^ /^:i§  and  fi'ft  liable;  and 
lacHe*- the  talhier  onK  ateiJa/#il^  liabl* owl- ro  ihr  Ba»k f»poi>  ha  (e^uruy.  Q.  B.  I7g4..  No.  176. 
j*#pr.  (tf).ftK.Abr  bgj.  and  the  fame  point  is  taken  for  granted,  i  Sid.  137.  j  Kebie  836. 
Vide  1  SilJceld  xSj.— But  a  perfon  cannot  be  a  witaeft  who  apprehehrfa  himfelf  intereftcd,  althougU 
ia  h€t  he-  is  not.     Strange  129. 

And  yet  it  appears  from  daily  experience,  That  (b)  a  perfon  (*)  s  R.  Abr. 

beaten,  and  generally  any  other  perfon  to  #h€>fe  {c}  damage  a  ^'^5^^,^ 

criminal  information  conduces,  is  a- good  evidence  to  prove  (^)  ^srd.?j7. 

iuch  battery  or  other  mifdtmcanor,  notw^hilanding  tkc  ob-  1  Keble  384. 

jeftion  chat  he  may  have  an  adion.     And  therefore,  upon  the  57«^^^^  ^  ^ 

whole,  the  rules  of  evidence  coneerning  tW^  maacr  fccm  not  jSaikeWale'. 

to  be  clearly  fettlfed.  x  Siderfio  »ii. 

Siff.  25.     It  fecres  (J)  agreed.  That  it  is  no  good  exception  (^  »  state  Tr. 
H*«>ft  t  writncfs,    that  he  has  a  maintenance  irom  the  king  ;  33^,335-691. 

fcr  every  one  may  «u»ntam  Jii^Qwa  wi,(;p«lfo-     A^^P  ic  b^^h  |7^^;  state  Tr. 
^^  li)  adjudged'  to  be  rto  good  exception  againft  a  witxiefs,  jx^^  714. 
that  he  has  Yeoeived  a  reward  for  having  m?4fi  »  difcovery  of  •^^^^  ^'•334f 
Jbe  Cfio^.fp  be  proved  againft  the  prifoner,      Alfo  it  hath  been  ?VuuTr.  lai. 
%/)   ruled  to  be  no  good  exception^  that  a  wkniffs  h-atli  the  ^eiynge  ig. 
P^omifc  pf  ;i  pardon  or  other  reward  on  ct)ttditlon;of  glvirtg  his  (-^^.J^^^'^.^**  '•; 


'[bich  not  being  cafily  avoided  in  (jrotnife*  or  threats  of  this  thewHaieiiof 
'*'*^»  it  is  certain  that  too  great  cautitn  t^nttot  be  uM  In  a  differeot  opU 


aton. 


"     •     ^  '•-'■  't  I4are404« 

kmift'4dJ'    Ke^8t)9l«      4Sute'rr.  III. 


mT!      I 


"Jh 


*»i'26w   ,A«4a  Ae  fiac*i|»rtHadafi.;^w«*f  W>*<.fttJ*«^  «f^-  a ) .Co  Litt.  6. 
^«nmoM  ju:^  .gop4  3«i^  a  witnefs,    I;  fccn^s  ig)  agreed  to  be  » |Jf •  */•; 
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{bj  Vide  Tr. 
}ier  pai«  i6$, 
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is  faid  to  be  a 
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a  good  exception,  that  a  witnefs  is  a 
(ifrj  take  it,  tha\  he  believer  neither  i\ 
ment  to  be  the  word  of  Xjod  s  on  one  c 
the  oath  fhould  be  adminiftered  (6)* 


miftake  of  Lord  Coke's  opbioiL 

(6)  The  flridnefs  of  tbu  rule  bu  in  many  loftancei  been  rel 
alfo  the  cafe  of  Barker  v.  Omicbund.  j  Atkyni  at  to  51.  where 
difcuOed ;  ao^  the  o«tha  of  Geatoes,  fworn  aceocdtog  to  the  eerecMNu 
civil  caufet  A  Maboiuuldn^  fworn  upon  the  h^t^n^  hid  been  admit! 
Ab,  397.  pi.  15.  the  teftimony  of  a  Jew  9a89  llbro  leiit  Mofaic^  i»  1 
Atkina  4s.  44.  a  Keble  314.  6  Suce  Trtali  58.  Praocim't  \ 
has  been  admitted  to  fwear  by  holding  op  bk  baad  without  layiof 
forwards.  -Diitton  ▼.  Colt*  Atk.  4s.  Q.  B.  And  by  Wills  C  J 
miflable  witnefs;  for  the  term  docs  not  imply  tka(  he  il  an  A^btift, 
atton  of  a  Qpaker  it  eicluded  in  criminal  cafes  by  y  &  8  Will.  3.  < 
254.  And  it  feems  that  wherever  it  -aplpears  tkot  a  v&tAtCi  has  ni 
not  be  permitted  to  give  bit  ieteioiiy»    Atkyoa  45rt  ' 

(O'co.  Litt.  «•       Si^.  27.    Alfe  It  Is  (*)  eeitain,  ' 

a  good  exception  agariitft  a  wirnefe  ; 

1  Bwwniow47.  '*^'°^  ^^^^^  ^"  infant  of  nine  years 

give  evidence. 

In  the  cafe  of  the  King  v.  Powell,  tried  ^fore  Mr.  Joftiee  Go 
•Dd  in  a  later  cafe  of  the  King  v.  Bratler,  of  die  fame  kinA,  it  i 
infant  under  feven  .years  of  age  may  be  IWoro,  and  pve  ber  ciridei 
have  fufficient  difcietioo,  Sec,  &c.  MS. 


W  ■  -*-T'- »53;      &/7.  28.    But  it  feems  agreed , ' 

A  roan  deaf  aod    ^-  •    n  -^      r      l       ?      • 

dumb,  wiih       ^^^^  againtt  a  witnels  that  be  is  ai 
whom  com-       man^  &c; 

ononication  can 

be  made  by  meant  of  f>gAi,  tte,  was  adttlttisd  M  pt9  nurt^rial 

Bailey,  January  fcffiooa^  178^1  by  Ma.  Ji»(Uce  Ueathi  aftu   ^ 

MS* 


(m)  Som.  e64< 
ft  Hate  983. 
%  Bulilrode  147, 
(rf)  1  State  Tr. 

737.     ^ 

X  S  detnn  315. 

[c)  I  Siderlio 

an. 

W  S  Iaft.79« 


(^^  Sum  •  164. 
a  If  ale  283. 


5^^.  ;i9.    As  to  tiie  fourth  poii 
witneflcs  for  the  defendant  are    to 
always  been  (m)  agreed,  That  the 
all  cafes  be  upon  oath/and  alfo  tha 
ant  in  an  (n)appe^,  whether    c: 
inrdidmcm  or  infordpia^on  fpr  sl  {* 
upon  oath.    And  itis  faM  by  Sic 
^*  never  read  in  suiy  fl^tiit^y.  anc 
*'  cord,  that  in  cfimioAl  ca^fes 
*'  have  witncQjei  (woin  fof   Kin 
*•  not  fo  much  z%  fcintilia  juris 
Sir  (;)  Matthew  Hale,  That    &b 
it 


..  1 


^c>dionoiieofwtiidiKb.r.' 


ri-^^ncet  hen  nbvl  Uhmii' 

^*    **•     ^"rijca'firulwifiwiiiia 
*^  *«rhe».3t  lifUiKM  r^liiliU|& 


5' 


^'fK  my  be  eicfptdf*'': 


S'aiiliem'*' 


bl 


.^'^•^ 


10 


ii|t«<«i 


ipg^ 


'^^ofnr.  ^f  ^ 


tlif«^  ^^:i^ 
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However  there  having  been  a  conftant  immemorial  (r)  prac-  ^'^c.  Can  ^^^. 
licc  not  to  fufFer  witncfles  to  be  fworn  againft  the  king  upon   n,7.V!^  Its*. 
ind\(lmcnts  of  capital  crimes  (/),  except  in  feme  cafes  fpecialfy   »  State  Tr.zge. 
provided  for  by  ftavutc ;  and  the  judges  being  alveay?  fender  of  ^37.^^ 
departing  from   the  fettled  pradicc  of  their  predeceflbrs,  and   (,)vide  31 
gcncraUy  cboofing  rather  to  prcfumc  it  originally  founded  on    ki.  c.  4. 
foinc  ftatute  or   other  good  foundation,  than  to  fufFer  the  fea-   4  J«.  «.«• 
fonablenefs  of  it  to  be  nicely  inquired  iftto,  wiiicb  might  be  ah 
inlet  to  endVcfs  uncertairtties;  it  was  thoaght  neceifory  to  ensia 
by  I  Annae  c.  9.  f*  3.  **  That  every  perfon  who  (hall  be  pro- 
••  dutc^  or  appear  as  a  witncfs  on  the  behalf  of  the  prifoncr, 
••'  b^foie  h^  or  (he  be  admitted  to  depofe,  or  give  any  maiwier  of 
^  evidence,  (hall  firft  i^ke  an  oath  (7)  to  depofe  the  truth,  the 
^  ^firhole  truth,  and  nothing  but  tke  trilih^^  Lo  fuch  manner  as 
"   the  witncfTes  for  the  queen  are  by  lawobliged  to  do  (8)  j 
««   and  if  conviaed  of  any  wilful  perjury  in  fufh  evidence,  (hall 
♦♦   fufFer  all  the  punrfhments,  peaalties,  forfciiorcs  and  difabili- 
•*   ties,  which  by  any  of  the  laws  and  flatutes  of  this  realm,  are 
•♦  ar  may  be  inflidted  upon  perfoni  convided  of  wilful  pcr- 
^  jary." 

(7)  ApeermoftbefwoniiBtCfiminalproeeediDg.     s  Keble  61.     iSalkeWiyS. 


upon  mM^ai 

witncflfea  agiinfthimL,      , 

rt>*t  a  p«foo«  cionot  call  wicneifet  to  difprove  wbu  hw  owo  memonr 

79^ Nor  AiU  .oy  witoeri  read  hii  eridcace  j  bot  he  may  look  on  bit  nous  torefreih  h-  memory. 

5  State  Trial.  445, 

.   5'^.  30.     As  to  the  fifth  point,  vi%.  Whether  a  cfefendant  (0 j  8**««  Tr. 

^  criminal  cafes  have  right  to  procefs  to  bring  in  his  witneffes :  ^  ^^^  xri.is 

'  takfe  ft,  that  in  prore<iutiorts.for  (/)iTiif^ertieanorsthr defend-  ^s*- *5»  4*«. 

;nt  maytalceoul/«^/>ar«tf'iofcourfe;  but  that  in  capital  cafes  ,^^^^^^^ 

^  bath  DQ  (u)  right,  by  the  comaion  law,  to  any  procefs  V/i,u  .,69, 

^gainii  iiis   wi^ncltcs  without   a  fpecial   order  of  the   court.  jSt.Tr.ooi. 

An#^  t*  r.  r -J  i^  cr*            •       _A/^l     •.!*-•»    fhe   coiiff  rannot  OlTant  fx)  St.  Tr,  ooc 


^t  cannot  grant  W  St.  Tr.  995 
&c. 


And  it  hm  in  rurner\4:afe  (^h  '^^^  ^^^  f^"^ 
*c  prifb^^^  ^y  precept  t,q  ^ring  jn  ^'^  witnellcs. 

But  itisenaaed  by  7  WHl.  J.  e.  1-  ^^  ?•  "  That  all  per- 

•^  ton,  aciufed  and  Lm^d/or  ahyj^t^^^f^^ 
"*  tor?uption  of  blood  may  rtifue,  ttiaU  have  the  l*c  procefs 
*•  Pf  the  court  where  th<iy  fhi^n  be  tried,  to  tompol  their  wit- 
'^ri^flfcsto  appear  for  them  at  any  fuch  trul  or  trials,  as  is 
*'  ufually  granted  to  compel  witncfTes  tcy  ^Ij^ptar  againft  them. ' 

And tt  fecths  thaifintie  the  ftatute  of  1  Annaee.  9.  fct  forth 
"^^ic  at  large  in  the  precedent  fedion,  which  ordams,  "  That 
**  Ac  witncffcs  for  the  prifoner  (hall  be  fworn,"  procefs  may 
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be  taken  out  again  ft  tliem  of  couifi 
ever  (9). 


(jb)  Ch.  35, 
fea.  II. 


(a)  The  ccmpuKory  p  ocefs  to  bring  in  wlenffTes  in  criminal  caul 
the  king*i  name  by  the  jufticcs  where  the  plea  of  rot  fru'ilty  ii  to  bf  t 
who  take  the  eiamination  of  the  perfon  accufcd;  and  the  isformi'i 
firr  e  (and  this  is  the  ufoil  way),  or  at  any  (i«ne  afiw,  and  before  rhe 
appear  at  the  felTionf)  and  if  tbty  refu^^e  to  be  bound  over,  may  comnni 
282.  and  alfo,  if  they  ncgleft  to  appear  when  bound  over,  ibcy  (hsU  fo 
juftice  533.  Where  a  witnef*  is  a  prilbner  in  etecuMon  for  debt,  He 
f>us  ad  tcJi:JtcandMm,  to  give  bis  evidence*     x  State  Trials  580.    ^Sui 

■> 

,  lou       r  A        5^^«  3^*     As  to  the  fixth  point,  v\ 
,,5.  tains  an  indictment,  &c.  Having  aire 

Ch.  3o.fea.  9,  cording  to  the  Jater  opinions,  when 

fiatute,  and  the  evidence  doth  not  brii 
tute,  but  yet  proves  the  •offence  in  their 
at  the  connmon  law,  the  defendant  t 
common  law,  and  the  words  contra 
furplus.  Having  alfo  (hewn,  (2)  1 
that  a  man  cannot  be  found  guilty 
him  as  principal,  upon  evidence  whic 
been  acccfTary  before,  but  (hall  be 
tnent.—- i  (hatl  in  t^iis  place  take  not 
particulars. 

Se3i.  32.    Firft,  That  it  is  a  fei 
-,  ,  whether  capiul  or  not  capital.  That 

3  Inft.  430.        ^ent  or  (b)  appeal  is  not  material  u 
iSaik.  sss.       defendant  may  be  cohvided  upon  pi 

^Jni^^\T  I  ^''"^»  whether  before  or  after  the  da; 
4 State Tri'ay9*, before  the  time  when  thcindiamcii 
(*)  Sum.  1S7.  And  agreeably  hereto  Sir  (J)  Henry 
I'stltext^  an  indiflmentof  high  treafon  laid  1 
3  Keiynge'ji.  Car.  2.  upott  evidence  of  a  fadl  doi 
(dj  Sum.  »54.    thie  firft  year  of  Charles  the  fccond. 

alnft.3iS.      -  ' 

5  Inft.  130.    CoiiArmed  by  all  tb«  judgea  in  ebe  cafe  of  Lord  1: 


(d>Sum.  164. 
1  Hale  361. 


/". 


fe)  Sum.  164, 

270. 

3  Inft.  »30, 

and  infra. 

Ch.  51. 

{f)  Kely.  16, 

Sumffl«z64* 

J  Hale  361. 

:i  Inft.  318. 

3  tnXi.aso. 


■'  ^/^»  33.  Secondly,  Tjiat  whc! 
from  that  laid  in  the  indidlment  or 
'find  the  defendant  guilty  generally, 
fliall  ;^elatc  |tQ  the  time  l.aid^  till  thi 
party  i|iterefled  (as  It  a?ay  be  in  th 
to  the  point  of  the  offence)  j  or  th< 
guilty  on  the  day  on  wbich  the  fa< 
or  after  the  day  laid  iii  the  indidlrr 
the  forfeiture  (hall  relate  to  the  • 
where  a  verdidl  exprefsly  finds  a  1 
time  laid  in  the  indidment  or  app 
£cd,  as  to  the  time,  by  the  party  Ln 


^       L 
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It  finds  him  guilty  generally  of  the  offence  in  the  indidmeni 
or  appeal,  upon  evidence  of  a  USt  after  the  time  hid,  may  de* 
ferve  to  be  conlidered. 

S/^.  34*  Thirdly,  That  where  a  certain  (g)  place  is  made  part  fgj  Salk.  185. 
of  ihedefcriptioo  of  the  fadi  which  is  charged  againft  the  defend-  ^^'' 
ant,  the  leaft  variance  as  to  fuch  place  between  the  evidence  pj^^i  tiw****"  7! 
and  indifiment  is  fatal ;    as  where  a  trefpafs   in  taking  away  (/>)  Sum.  164. 
goods,  or  any  other  offence  is  alledged  in  fuch  a  pariOi  in  the  ^^ij^  **^. 
houfe  of  J.  S.  or  in  fuch  a  parifli  in  a  play-houfe  in  Lincoln's-  KcUnge  i«!  33! 
Inn-Fields,  and  upon  evidence  it  appears  to  have  been  done  at  (0  1  Hale  191, 
tnc  houfe  of  a  different  perfon,  or  that  there  is  no  play- houfe  ^!!^'***.'^*"^ 
in  LincoIn's>Inn- Fields.     But  it  is  a  fettled  (h)  rule.  That  a  fupr*chr»5,'^ 
place  laid  only  for  a  venue  in  an  indidVment  or  appeal  is  no  way  (^€t,  35  to  54, 
material  upon  evidence  j  but  that  a  proof  of  the  fame  crime  at  *"**  ^'^*  ^*"» 
any  other  place  in  the  (f)  fame  county,  maintains  the  indidment 
or  appeal  as  well  as  if  it  had  been  proved  in  the  very  fame  place. 

Alfo  ic  hath  been  adjudged,  That  after  a  crime  hath  been  Kelynge  $}• 
proved  in  the  county  in  which  it  is  laid,  evidence  may  be  given  *  ^**Tr.  4«o, 
of  other  inftances  of  the  fame  crime  in  another  county,  in       "'™*47» 
orde^  to  fatisfy  the  jury. 

It  was  adjudged,  in  Sir  Henry  Fane's  cafe  (/),  That  where  (O^Kelynge  i4» 
one  if  indi<Sted  for  high  treafon  in  compaffing  the  king's  *i,i j* u  i/n J- ' 
death  in  •nt  county ^  and  the  levying  of  war  in  the  fame  coun-  ceflar|thatrome 
ly  is  laid  as  an  overt-a(^  of  fuch  treafon,  and  (mj  proved  in  o»crt Aa  be  pro* 
ihe  fame  county  by  one  witnefs,  the  levying  of  war  in  another  eottiity,foroibciw 
c%iixty  may  alfo  be  proved  by  another  witnefs.  But  it  feems  wife  the  com- 
to  have  been  («)  agreed  at  the  fame  time.  That  where  the  P*®^  21d*'*o"* 
levying  of  war  is  the  treafon  for  which  the  party  is  indited,  it  Te'proved  u  th« 
mull  be  fully  proved  in  the  county  in  which  it  is  laid.  county  wbei«» 

Alfo  it  feems.  That  <}/  thh  day  the  levying  of  war  can  in  no  cafe  i" 'f*.'*"*** 
be  given  m  evidence  as  an  overt-act  in  any  county  in  which  it  is  Xnd  l>e»coo*t 
not  laid,  unlefs  it  tend  to  prove  fome  overt-a£t  that  is  exprefsly  cafe,  9  Suu 
laid  ;  for  it  is  enaded  by  7  Will.  3.  c.  3.  f.  8.  ««  That  no  {0)  Jf^'jj;  55»- 
*^  evidence  (hall  be  admitted  or  given  of  any  overt-a6l  that  is  (»}  Foiier  245. 
*^  not  exprefsly  laid  in  the  indidment  againft  any  perfon  or 
"  perfons  whatfoever." 

.  In  the  conftruftion  whereof  it  hath  been  adjudged,  {p)  That  (^)Capraia 
where  one  is  indidcd  for  high  treafon  in  adhering  to  the  king's  ^suufrlia"^** 
enemies,  and  certain  a6ls  of  hoftitity  done  by  him  in  a  certain  p.  i^  ^  |S, 
Ihip  called  the  CUncarty^  are  laid  as  the  overt-a£ts  of  fuch  ad- 
herence, no  evidence  can  be  given  of  any  other  didind  a£l 
of  adherence,  having  no  relation  to,  nor  any  way  tending  to 
prove,  what  was  done  in  ihe  Clencarty^  though  it  conduce  to 
prove  the  fame  fpecies  of  treafon  ;    and  therefore  that  on  fuch 
an  indidment  no  evidence  can  be  given  of  the  prifoners  hav- 
ing run  away  to  the  enemy  in  a  cuftom-houfe-boat,  &c. 

But  it  hath  been  adjudged,  {q)  That  where  one  is  indiAed  (^)  Rookwood*s 
for  high  treafon  in  compaffing  the  king's  death,  and  a  confult  ««^«»4  Si.  Tt« 
and  agreement  to  afTaffinatethe  king  is  laid  as  one  of  the  overt-  ^6'  ^^97* 

•  R  r  4     '  afla 
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(r)Fraiicu'8care, 
6  Stale  Tr«  58. 


Irowkk^seafrt 
4Sf.  Tr.  71S. 
l.ayer*&  cafr, 
6  Sr.  Tr.  t26. 
Foftcr  19 }« 


ji^s  of  fuch  trcafon,  the  defendant*s  g 
*  confpirators  a  lift  of  the  perfons  name 
be  employed  in    the  aflani nation,  oia 
aaainft  him  opon  fuch  indi£iment,  be* 
to  prove  his  agreement  to   the   intent 
agreement  is  one  of  the  overt-adls  laid 
Alfo  it  hath  been  adjudged  (r)  Tha 
feveral  treafooabif  letters  is  laid  as  an  c 
in  compafling  the  king's  death,  and  th( 
is  only  (ct   forth  in   the  indidment  will 
or  defcription  of  any  of  them,  the  panic 
fuch  charge  may  be  read  at  the  trial. 

Se^.  35.  Fourthly,  That  where  C 
in  an  indiflment  of  high  treafon,  th 
maintains  the  indidment  as  much  as  if 
proved. 

Si^.  36.     Fifthly,  That  where  one 
sl\kcU66o^^^'  y^M  ficundum  tencrem  fequenUm^  or  ii^^^r 
^hereibewojd    def^ribed,  any  the  iealt  variance    bctv^e 
morfomot  wai     ^jg^d  defcribed,.  and  thofe    given    in    c 
bcM  a  f*ui        ^         j^g^^  ^^^  fubftance  only  of  a  libc 

^arunce  in  an       .     .     -   ^    .  -r    1      11     1    1  1 

info  mation  for    It  IS  fuuicient  if  the  libel  be  proved  to 

^  libel,   fide  jg  f^j   forth, 

rlob^rc  274* 

The  wordi  <*  in  manner  and  form  following  that  is  to  fay/*  do  not 
snArumenc  vi'ha-'im^  nor  render  mere  formal  omiiriont  or  miftakci  fata 
]n  perjury  on  an  affidavit  recited  to  (he  ^<  tenor  and  ef&dl,  &c.**  where  * 
indictment  tnflead  of  *<  unJfrfiocd,**  the  variance  was  held  not  fatal,  1 
alfo  in  forgery  where  the  bill  given  in  evidrnce  was  **  value  recei-vd,* 
Bient  was  **  value  received,**  the  variance  was  d^ermin^d  by  all  the  juc 
impoffiblr  to  mtftake  it.  Hart's  cafe,  Eafter  Term  177$,  MS.  The  t 
MANsrifLo  to  be  that  where  ihe  omi^ioo  or  addiuon  of  a  letter  < 
to  make  it  auotbf  word,  the  variance  is  not  material;  but  that  where 
m  wrd  not  intelligible  with  the  conteit,  there  the  variance  is  fatal.  ! 
glat  19^  note  ^5.  But  by  PovirTt  if  the  court  on^e  give  into  folution; 
(now  where  to  flop,  and  bciAg  OQce  al  fea  will  find  u  difficult  to  rea* 


(1)  Hobart  294. 


(f)  9  Coke  67. 
%  Hale  105. 
191.  185. 
I  lnn.319. 
%  Inf>.  13^.  50. 
Summary  t65. 
Oilh.  ayo.  177. 
(•}Scethebi/okt. 


Yet  it  fecros  (x)   agreed.  That   it 
criminal  cafe,  that  the  defendant  faid    i 
the  like  effe^  \  becaufe  the  court  mud 
to  judge  of  their  force  and  efFcdi* 

&e^.  37.  SiJithly,  t^at  a  varianc 
ment  or  appeal  of  death,  and  the  evid< 
mental  cagfe  mentioned  In  f^cb  indi£tiT 
w^y  materi^)  fo  that  the  party  be  pr< 
fs^me  k,ind  of  death  as  is  alledged  in  th 
A,nd  (herefore  it  is  (u)  agreed.  That  if 
p  aled  for  killing  another  with  a  fword 
appear  that  he  killed  bim  with  a  ftaff,  \ 
any  other  weapon  with  which  a  wo 
ought  to  be  found  guilty,  for  the  Tub 
whether  he  gave  the  party  a  wound  of 
is,  npt  material  with  what   weapon    I 

10 


^m^- 


Ui 


;^^  'td  /f.>  Ti.     ^'"'^sfi. 

^  ^f  fi^  inai.  ^-^ 

-f^    tr  <2iQn,   the  iHQofolQj,^ 

^it  ^^--hcrcoae  is iaik2dfcf IB?' 

■-'"Xrj^i,  or  fc';  <c;g/fl^  a  ^^t^i    . 

^'^  iAv^cc  bctwcfo  itc  iiid /!s:.' 

^   ^  vfo  in  Cf idcoa,  a iai' 

*^'  Vo^alibdislrt6iftiji 

^c  proTcd  CO  iuve  (kk&' 

^  ! 

'  -V  II  rti»il4Bl»'"'^ 

t  «^' 


.'.7 


U 


^  % 


Ch.46. 


O   P 
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r-;  viae  fop. 

«•  a$.  f.  84. 
W  3  loft.  135. 
Summary  s6c« 

(0*  H«l«29|, 
atinft.  jT^, 

I  ^ratcTrialt 
>.  118     Qver- 
fctiry^a  Cafe. 
CO  4  Sum  Tr* 

ft  Hale  291. 

Maclcaiiy*iCAre 

9  Coke  !57, 


Wjfake  it  be  {c)  neceffii^y  to  fct  forth  a  particular  weapon. 
And  on  the  famcgroutKf  ft  hath  been  aifo  {d)  adjudged.  That 
^ Ind'iQmeut,  or  appeal  for  poifoniog  a  man  mth  orr«  kind  of 
poison,  may  be, maintained  by  evidence  of  a^ different  kind  of 
poifoo  ;  for.  the  fubftapce.of  tk}  em  alter  is^  #Mthnr  the  defemi- 
ant  did  poifpn  the  deceafed  or  Aot»    (^)  Yetift  fsems  drar,' 
That  evidencjB  of  poifoning^  btaniogy  or  famifiiing,  or  •anjK 
ptber  kind  of  killing  Mfhcr^iii  )io  weapon  b  ufed,  n^ill  not 
inaintaia  an  indi^^ment  or  appeaf  of,  doathi  bf  bl^hng  with  a 
Weapon  ;  and  that,  evidence.  o£  killing  with  a)^rrapor^«^i)^  tifit 
maintain  an  indidment  or  appeal  of  .poiiboing,>6a:«  btcvi^kt 
|hey  are  diiFerent  kinds  of  deaths*;  and  in  like  manner  that  an 
ij[)did)tfnent  of  treafon  coul<|<  (/>  liever  be  maintune^  by  eti^^ 
dcaceof  treaibn  of  a  different  fpecica*  ^^      > 

Siff^  38.     Seventhly,  That^  it  feema  a  (^)  general  rule,  rt^Som.»65, 
That   wherever  a  variance  between  an  iodi^bnent  or  app««U'*  ^if  *^*' 
and  the  evidence  brought  to  fupport  them,  h  material  or  im-  ^-    ^  *^^ 
material  in  rcfpefi  of  the  principal ;  in  the  fame  cafes  alfo  it  will 
be  material  or  immaterial  in  refped  of  the  acceffary. 

«r^    39.     Eighthly,  That  it  is  (A)  fettled  at' thia  (i)  day,  ^^;  But  there 
M  nat  ir    an  mdidment  or  appeal  againfl  A.  B.  and  C»  for  the  wwt  ancient]/ 
~5*^'*f*^^I^^  charge  A.  as  having  given  the  mortal  blow,   and*  J^«<»P'n«<»n« 
^.  and  C.  as  having  been  prefent,  procuring,  and  abetting,  and  ibjf.c*  ^9°''*'^* 


100.     I^lkeld 


^    ^  344.  34S« 
S.  P.  C.41. 

{/}  Plowdcn  98. 
Siw>e'6^'*S'*  *'**  ^^l*  ^*'^i«'«  C»fe.  %  Modern  asf  •  9  Coke  67.  4  H.  7.  ig.  Ab.  F. 
r  11.  fefl  ..^*  ^'*P**' ^5*  *^o«^o«ie  I40»  S.  P.  C.41.  z  Half  4)7^43$.  a  Swtnm.  ag*.  Sap. 
&a  «r^'/  •  *•  *5«  ft^'  ^.  (A)  Set  tU  kookf  above- cUe.*,  an<r  B.  j.  c.  3a.  fedl.  6.  ch.  31. 
lwi.3i.uid5o,  cb.34.  fea.7.c|i^3g.  Ieaf^a.ch.41*  {9a.6.      Douglai.  21^ 

'(  ^^\  *^-    Ninthly,  That  it  b^atb  (1)  been  refolved.  That  CO  9  Coke  119. 
If  one  be- indiaed  as  acce(&ry  tp  two,  aod .  upon  evidence  ap.  f:^il"'•!;^ 
Pf  P<?  have  hcen  acceffarf S^  ope  of  tbem  only.yei  he  ftiM  l^p''^"'- 
pc  round  guiJty.     But  it  is  (m)  hoWen  by  Sh  .Edward  Coke,  f  H.lea9». 
Sii  a:;^ti:^^"^   be  Voug^,.agai0l*  two  a^-P'-ncipaU  and  ^^^^ 
^•mi  another  as  acccfl&ry  to  them,  and  one  o£  ihole  charged  c  4^^46,47. 
f/""5'P*I»  be  found  not  guilty*  the  accfcfl&ry  it  difcbai^di  Wainft.*»3« 
l^m        ir**^  gives  this  reafon^  TbatibccAMfe  thf  plai^riff  madto 
WW  acccffary  to  two,  h^e  canapt;  be  found  accei&Fy  to  one. 
«eirK*^  j**^*^ority  is  cited  for  tf>B  roaiateoaucetof  tbis  opinion ; 
^ncr  doth  it  fcem  eafy  to  reconcile  it  with  the   fefolution 
..g.  ^J*^^ntioned,   unlefs  the  rules  of  evidence  on  any  appeal 
^oT.k    ^  thofe  on  an  indiament,   which  I  do  not  (n)  find  ("^  ^'^«  ^"P- 
^*'  *^y  do  as  to  other  variances.  '  "^,^^1^'  ^'' 

Seff. 


I   t 
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(0  9  Coke  67.  Seif.  4T.  •  Tcnthljr,  That  it  I: 

c.j.o.  2«o.  a  perfoti  be  generally  indidcd  i 

{p)  Stc  B.  I.  ^f'ffo  praccgitato,  and  no  exprel 

c.  3i.f.  18.  19.  aence,   but  only  (p)  malice  im^ 

•nd  r  40  to  43.  found  guihy.     Alfo  it  hath  been 

(r)\cTkclt,  «n«J'<amcntfcti  forth  all  the  fpec 

63. 67.  the  law  implies  malice,  a  varianc 

Vide.h^cafeof  cvidencc  as  to'tbedrcumftances 

-  »77S.  *>cfore       ^of  the  murdcr  of  a  fcrjeant  at  1 
fo*Xl";l!,"r     '^^'  ^"PPofes  that  the  (hcrifF  ms 

'V  ine  murder      r^-  *i_  n  i 

of  P.  Maggr,       ^^  ^"«^  arrcft,  and  upon  the  evid 
decided  by*he     Mo^  any  fuch  precept,  but  that  1 

ncit  Michael,  wording  to  the  cuftom  of  the  \ 
row  Term.  MS.  matter  is  whether  the  defendant 

execution  of  legal  procefs. 

(0Co.Lht6.  5,^.42.  Eleventhly,  That 
Vidcfap/clij.  P'2»"  ^»>'cumftances  is  in  fome 
f.  10.  .nd  I  bt.  where  a  man  is  ftabbed  in  a  hoi 

7sc 't'*  tig  ^  ^^^y  "^"'^^  *«  »^'s  hand,  and 
3  St.  Tr!  a\«,'  <h«  time.  Alfo  it  is  (t)  faid ,  1 
2»9.  688,689.  o^  fome  weight,  but  that  a  lipV^ 
»94.  901.  918,  all.  ^ 

9*ff930. 

^/;C^€oiiLitUeion6.    Comm.  367.    4C011111,.  353. 

S'^^  43-  Twelfthly,  Tha 
**  That  if  any  woman  be  de\i 
«*  male  or  female,  which  bcint 
««  of  this  realm  be  a  bafiard,  ^ 
**  either  by  drowning,  or  fecrc 
^*  way,  cither  ^y  herfclf  or  th 
*'  ceal  the  death  thereof,  as  it 
"  it  were  bom  ajiveorxiot^  1 
"  cafe,  the  (aid  n^ipther  fo  o 
**  cafe  of  murder,  except  fucb 
«•  witnefs  at  the  leaft,  that  tV 
/ .  t-  ,  «   '^  intended  ,to  be  concealer 

L^K^s?,^'-   ftruaionwhereofit  hath  beer. 

SS9.  coDvidt  a  woman  by  force  oF  i 

the  indidmentbe  drawn  fpecri^ 
iiitii  but  that  it  is  the  better 
fendant  infantem  majculum  ^^, 
tnafcului  adtunc  i^  Undent  t/i^g, 
gliafpuriuifuity  Anglic^  a  ba 
nary  way  to  (hew  that  £he  rrn 
for  the  flatute  doth  not  make 
fuch  concealment  an'undcni 


"»«*;! 
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'v,  TlutitkHfcUnf')?*^ 

ni  no  tiprtft  oahatffK^t 
\  cniiicciBplKdb>h>,akt 
it  hitk\teB{i;^T>'Vi,T*w 
..  aJI  tbtlpeciil  ■«»»** 
ce,  a  vmiiKc  bcnncD  ikw- 
j-cumni-Kca  toiMW.iW' 
be  lowiil.    Ai  W^»", 

on   tbtevrienreitiffwM 

,  butthitchefHiMm"**' 
■*  rtqucftupootbcenrro** 
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bath. been  fj.)  igreeil,  Thawbere  .a  ivomaii  sppeara  to  bave  W Kcijn(.  11, 

eadoMDurad  to  concaal  ih&de«h  of  (uch  chiW  wiibin   (he  fla-  33- 

tuie,  tfaeicistiD  mcd  of  any  proof  that  the  child  was  born  alive, 

or  thanheic  were  anv  ligna  of  hurt  upon  the  body,  but  it  (hall 

be  uttdeaiably  uksn  that  the  child  was  born  alive,  and  mwr- 

dwe^fcy  the  mother.     But  it   hath  been   (,p>  adjiKf|Bd,    That  (/jK-ljajeja. 

wtieie  a  voman  lay  in  a  chamber  bv  htrhlf,  and  went  to  bed 

vitbom  pdn.  and  w-ked  in  tbe  night,  arid  tnockcd  for  help  but 

CMtid  getnone,  and  was  iirlivered  of  a  chil-l  and  put  it  in  a  trunk, 

anddidjitttdifcoverinill  the  following  night.yetlhewaj  not  with- 

inibcflatwe,  bocaufe  flie.knocked  for  help.     Alfo  it  bath  been 

(x)  agreed.-that  if  a  woman  confefs  hrrfelf  with  child  before-  («)  Ktlyr«  ,n 

hind.and  afterwatd*  be  furprifed  and  delivered,   no  body  be-  '•''»• 

ing  witft  her.  flie  i»  not  wiihin  the  ftatute,  becaufc  there  was 

no  inlent  of  concealment.     And  therefore  in  fuch  cafea  it  muft 


appwr  by  fignj  of  hurt  upon  (he  body,  or  fomc  other  way  fa),  '*' 
that  the  child  wai  born  alive.  '    '»' 


.98.  jji. 


(hlr.  That  Tio!:at  W 

^    in    rome"(o»^ !*'',. 

-1  ,n    ahM.fe.»'^««*"T. 


a.t    «  light  OMO-""!': 

,^h  bring  ta«*^^V 


^.  Sea.  4+.    As  to  the  fcventh   point,  v!z.    What  may  be  f*JB,  1 

■Ji'cn  in  evidence  on  the  part  of  the  defendant.     It  feems  (i)  '•^l- 
"W"""'        t'h  V'^'  ^M'"'^  dcmtfni  may  be  _givcn  in  evidence  on 

(Hi«it3       "=  6*M"1  ilTuc  in  an  iodiatnent,   but  not  in  an  aflion  of 


fcjitery, 


ib^V 


;"^^ 


!').'«'*t 


IK''; 


•r^. 


ff. 


.-,  le  »*".    .  J 


.  Z^'^*"  't  /"ins  to  have  been  always  (fj  agreed,   that  the 
"wndjnt  in  an  information  on  a  penal  ftatute  may  give  in  MJ""3»' 
"idence  any  exception  in  his  favour  in  the  body  of  the  afl.  i  rMr*'6f„ 
""d  It  hath  alfo  been  {d)   holden  that  he  may  give  in  cvi-  C'J.R.Abr.^ 
oenw  %w  fuch  exception  in   a  pr^lft  of  the  a^,  (becaufe  "j',..  .  ,  . 
«oy  fucb  exception  fliews  that  he  did  not  aa  againft  the  form  M-rirs!:!; 
d.nr.    /'"*•>  '""that  he  cannot  (.)  give  in  evidence  any  J»- 
""le  of  exemption  in  » latter  fcwutt,  but  ought  to  plead  it.     ^  ";";  'f';  3* 
'  f-  "3-       (OaR.Abr.'MjV* 

tb  I  h   i*^'    ^'  "  ■  general  rule  in  all  cafes  civil  and  criminal,  u*  or  e,;. 
the  fl'  evidence  that  may  be  had,  or  that  the  nature  of  ^""*»86' 

fon  h^  *'"  ''"'''  '*  '°  '>*''§'''='''  ""^  'ti'  "PO"  **>'*  re»- 
1,  '  "  *  topy  of  the  record  is  admitted,  bec^ufe  one  cannot 
"«ethc  retjord  itfetf.     But  a  copy  of  a  copy  will  not  do. 

dJj'7'  ^^"  '°**'"  cafe  of  murder,  the  declarations  of  the  J*Vin«.,l. 
dcnccT^  "''*'■  'be  moital  wound  is  given,  may  be  given  in  evi-  (lojqaccan- 
the  '■  "^'  '^"^  **here  fuch  declaration  is  reduced  into  wriung,  wr. «hi  pmjp « 
„l^,^""'"'^  itftlf  muft  be  produced,  and  not  evidence  thereof  ^"^'i.I'K;^'';^ 
e  -•■La'ritti,  piMtbint  diffj- 

iwt^,^'*™  '"  '■■^"ifliWeMlyujoii  tb(  idi.,  ll.il  nohomin  nwrli 


c^W*.        the  king-; 


On  an  indiament  for  clipping  and  counterfeiting  >  Halt 
>in,  it  is  not  ncceflary  lo  prove  it  the  king's  coin  •"*•  *' 
by 
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by  proclamation  (  but,  a$  a  queftion  of  faft,  it  mail  be  left  to 
the  jury  ufion  all  the  circumftanced,  and  if  it  be  not  com* 
monly  Jcnciwn,  the  moft  that  can  be  expefttd  is,  that  the  of* 
ficers  of  the  mint  their  indenture  fliould  be  produced  to  prorcl 
the  currency  of  it. 

Ii".*uo!^*  t  Sf^.  4'8.    But  op  ^n  ipduEimcnt  for  the  counterfeiting, 

Videairo*»>«.  ^'ipping  or  diminifiiing  y^r^/^^r  cojn  on  the  firft  of  Mary, 
refpeAini  i«l«  ch.  6.  or  |hc  s  or  li  of  Eli^.  for  high  treajbn,  ajiwclama- 
JiVo * **^ *'*^**    tlon  with  a  procIamaiioQ  writ  lender  tbe.gresa  feal  fecms  nc- 

cclfary  to  be  produced* 

^bTiTV'^*  t  S#^-49.  If  Jbree  perfons  bo  iodised  for  pojaijr  on  three 
*    "^  *  ^^i*       feveral  iodidtmeot^  and  ooe  picftda  Not  gaikj,  the  otber  two 

inay  bo  witoeilcs  for  bim  on  ihc  crial»  for  thoy  flaod  uocoo* 

vivlfcdy  «l|hougb  tbcy  ^tt^  indidod. 

f  if«^?.   50.     As  to  th«  eighth  point,  vi%*  In  what  afcs 

ivitnefles  vmj   be  allowed  tbeir   expenccst  it  feems  that  in 

civil  proceedings'!  witnefa  is  ooi  obliged  to  attend  oolefshis 

expences  are  tuidercd  to  him  piirfiianc  to  5  Elis.  c  9.  vt^^ 

after  fuch  tender  he  iiegle£h  to  appear,  tie  may  be  fiocd  ac« 

cording  to  the  dirtAionsof  that  ftatuie,  or  peniflied  bjat- 

tachmcnt  for  a  conteo^  of  the  court,  es  the  ctrcBaftances  of 

(to  URa|«i.    the  cafe  (hall  appear  to  be.     (11)  But  ta  criatDa]  pioceed- 

lui«i»  io;v      '•'^^  ^^  demands   of  public    jvAice  fopeitede  efciy  con- 

tiftc^  5icv'         fiJcration  of  private  iocooveaictice ;   and  witpcics  aic  boun^, 

B  uk  ti.  unconJitioually,  10  attend  the  mal  «pcn  which  they  nay  be 

^  ^*  ^*  ^'^*     fummoned^  and  he  hoand  over  to  gave  their  evvkn.  To  per* 

fens  of  opulence  aed  pMbtic  fpuh  this  ohfigMioB  oaaot  be 

either  hard  or  ioj^inoes  ^  b«t  aadigjeiit  ■iaiiiJij  gicv  weary 

of  txpcofive  aiteodance,  and  fit^ntn tiy  hoie  Aah  ana  charges 

(tO)R«St  aSi.  to  their  gieaa  hirJnnoe  and  1q6,  and  Sir  Mahor  flafe  (ij) 

cvxrpS^&ns  of  the  venraf  pnwetinjndgiei  andar.vicacfies 
their  chaigca^  as  afmadcaBamAbpnttofiiADBlaiMuf* 

iraticok 
w.^mi^        ti^S*-    Aadkhi««a4hf  a5G«o.n.c.ji^«*ThJt 


«>{V>  »  V  >«  A.*^        m  I'^v'    n«->«l<«M»  <^»  jftaA^n^i    ^nan     ■■■fir      ■'     ■     tmmm^mm.  flHtV   Of 


»..w  w«».    ^.^..,  ,^^.^  accMat  of  (Ik  cxs^Ke  nhii  hA 
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clerk  of  the  peace  refpcfiively,  is  hereby  required  forthwith 
to  make  out  and  to  deliver  unto  fuch  profecutor^  on  being- 

•  paid  one  (hilling  and  no  more  ^  which  order  the  treaiurer- 
(hail  forthwith  pay  to  the  profecutor  or  bis  afligns/' 

t  iV<3.  52.    But  the  foregoing  fiatute  having  only  removed   ponr  witneflei 
be  iDcooveaiesice  as  to  profccutorst  it  is  farther  enaded  by  27   aiiowe<i  their 
jco.  2.  c  3.  feft.  3.   "  That   when  any  poor  perfon   ftiall  e«peiic«i. 
'  appear  on   recognizance  in   any  court    to  give  evidence 
^  againft  another  accufed  of  felony  ;   the  court,  at  the  prayer^ 

*  ind  00  the  oath  of  fuch  perfon,  and  on  confideration  of 

^  bis  drcumftances,  in  open  court,  may  order  the  treafurer  ^^^^ ,  g^.^*, 
"^  ofihecoaiiry  or  place  where  the  offence  was  conrmitted,   juHicc  s3o*  b«i 
"  to  pay  what  fum  to  the  court  (hall  feem  reafonaWe  for  hi^  tifion  M^Jh?***' 
'<  time^  tronble  and  expence  %  which  order  the  proper  officer  of  "JiJuhgof  the 
''  fuch  court  (hall  make  out  and  deliver  to  fuch  perfon,  upon  »ai  but  it  cer- 
"  bfingpaid  fixpence;  which  order  the  treafurer  (hall  pay  as.  j^7]^,"fl-"j*|„ 
"  afordiud'**^ Except  by  par.  4.  within  the  county  of  Midd^t'  r JftWad*s  CoU 
/».I3),  where  the  fiune  foall  be  paid  by  the  oveifeers  of  the  u^ioo. 
poor  where  the  peribn  was  apprehended* 

Mt&.  53*    And  as  this  laft  recited  t£t  extends  only  to  poor 
peffoni  appearing  on  recognizance  i  and  the  25  Geo.  2.  c.  36. 
before  mentiooed,  gives  relief  only  where  the  oflfender  is  con- 
^:ted.   It  is  further  ena6ked  by  18  Geo.  3.  c.  19.    ^«  That 
'*  the  court  before  whom  any  perfon  has  been  tried  and  con* 
"  vifiedy  or  tiled  and  acquitted  of  felony^  in  eafe  it  fhall  ap- 
'^  peartbt  there  was  a  reafonaMe  ground  for  the  profecution, 
*'  and  that  ihefaid  profecutor  ):t^lh  bona  fide  profecuied,  may  or- 
*'  der,  upon  the  prayer  of  Ihefaid  profecutor,  the  treafurer  of  the 
*'  couBty^riding^  or  divtflf)n>iii  whichihe  ofFence  (ball  have  been^ 
^^  or  have  been  fuppofed  t»  have  been,  committed,  to  pay  fuch . 
*^  profecutor  fuck  fum  of  money  as  to  the  faid  court  (ha)l  feem 
^^  reafonable,  not  exceeding  the  expences  which  it  fhall  appear 
'^  be  hu  been  ima  fidi  p0t  ro,  in  carrykrg  or^  fuch  profecu- 
^^  tion,  making,  in  cafe  the  profecutor  fliall '  appfaf  to  bb  fn 
'^  poor  circumflances,  a  reafonable  allowance  for  his  trouble 
'*  and  lofaof  time  ^' whifh  order  the  cleric  (ball  deliver  onre- 
**  ceiving  om  ChittiaB)   ami  the  treaftirer  (hall  clay'  i^  afore- 

t &5.  34.  Andic is flirthcr  einaaed,  pif.  8.  *» That tKe 
^  court  wbere  any  perfon <baH  af^pear  on  recognisance  or  fub* 
"  pcena  to  give  evidencM  u  co^any  felony,  Whefher  anjr  bill  of 
*  indi&cnsBS  be-prefbned  or  nbt  to  any  gratid^  jiiry,  provided 
^  the  faid  pcrfbn  fiaaH  in  the  opinion  of  the  cbiitt,  bona  fid-  have 
F  attended  the  fiid  court  in  obedience  to  fuch  reco^ni^anc^  or 

'  ^ubpoena^  may  order*  the  trearurer  to  pay, '  what  to  the  faid 

'  court  it  (h-all  appear  the  faid  per(on  wa3  bona  fide  put  to,  by 
reafoa  of  tbe  faid  recognizanee  or  fubpcena,  making,  in  cafe 

.  he  ii  ia  poor  circumftan^cs,   a   reafonable  allowance  for     t 

"  hia 
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<<  his  trouble  and  lofs  of  time ;  for  which  order  the  derk 
<•  iha.M  receive  fixpencci  and  the  treafurer  (ball  pay  as  afore- 
••  faid." 

•f  Se^  SS*  And  by  pan  9*  *'  The  quarter  feffion  may  akcr 
<*  or  lay  down  fucb  rules  and  regulations  concerning  any  cofts 
*'  and  charges  to  be  allowed  to  any  perfon  by  virtue  of  this 
^*  z£k  as  to  them  ihall  feem  juft;  which  rules  and  regolatioDS 
'^  having  received  the  approbation  and  lignature  of  one  or 
'<  moreofthe  judges  oP affiEe,  flMil  bebincfingoii  aU panics 
^'  whatfoever ;  and  no  perfon  (halt  be  allowed  a  greater  fom 
**  than  according  to  the  faid  rules  fo  approved  of,  2cc.*' 

N.  B.  Vide  14  Geo.  3.  c«  20.  for  the  manner  in  which 
prifonera  ihall  be  difcharged,  againft  whom  no  evidence  is 
given* 


CHAPTER    THE    FORTY-SEVENTH. 


OF      VERDICT. 


FO  R  the  general  learning  of  verdifts  I  fltail  teftr  to  other 
books,  and  in  this  pbce  take-notice  only  oCtteJoUonring 
particulars* 

Siff.  J.  {firfty  That  it  (asms  to  h«iF»  been  ^uoiciently 
/;«;Co.Litt.  up  uncontrofvertcd  ruk»  and  h&th  boon  aikiwttli^  ca*ai  by  thofe 
3*niHtute  110.  W  ^f  ^^^  Contrary  opinion,  to  bave  beeti'the  general  tradition 
1  AnderfoD  163,  of  the  Uw^  that  skjury  fworn  andicbarged  in  a-capttal  (f).cafc, 
'04*  cannot  be  dijjbhairged  (wtthoat  tiie  (^)i  prifilder's  confem)  tin 

a  H.Te%4; '  they  have  given  a  verdift-  And^  notiiHlfMMdlnr  fctte  (/) 
aSuteTriali  authorities  to  the  contrary  in  the  reign  of  king  Charles  the 
i*Andctfoo  let  ^^o"<l»  thi»  hath  been  hotden  for  ciea»  l^w^  t^tb  ill  the  rciga 
(^)R.ym?a^     of  king  (f)  James  the  fecond,  art*  (f)  fihce  t6e  reuMtition* 

(0  Aod  the 

fame  is  holdeo  by  Cokeei  (to  Ute«o)r,  ind  «]>y  CAle  of  ntmber.  jflniiftWi  I  til  'Oi^UhQ  Mf* 
b.  fi  ut  ai  to  cafct  of  M  infetior-OBUKe^  the  cototrairy  h*th  bfoo  ocjodf^,  •  HjfgWP^J^H  ^"^ 
1  Ventrit  69.  {^  i  Anderfon  103,  104.  Fofter  3^1  (r)fCelyii(e  47,  «ttl  s^  Ca«lbciMcl  40i» 
I  Sute  Tml»  978.  !i  Slatt  Trialris^.  277.  ^89.  RvfOiotfd  841  f /^^^  StiM *llMwVt<^  "Wr 
fop.  c.  44«  f.  »».  Lr)  4  State  Tri»l#  no.  ij%,  17^.  Se4  vidci ft«i^«K)o4>4A^  i#fWil!9#^9* 
And  ibi>  WM  cofifiTmed  by  the  ^eclarition  of  llord  M^aoafi^t  tbc  t^iT^iSiQfiiSS^m^ 
for  high  treafoo*  Vide  aKo  4  CMaib.  354^  B^  iee  thit  pabt  ar|adl  arii<i|^  /eMr^b)9« 
where  in  cutaiA  caifi  there  oiaj^  he  si^MCcj^t^thii  icaaialAilai 

4       *  ^     '     SiS. 
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Se^»  2.  *  Secondly,  That  k  feems  to  have  been  (b)  always  fl>)  Co.  Lit. 
agreed^  that  in  Rll  (i)  capital  cafes  the  jury  muft   give,  their  *Ynft.  no 
verdi^  openly  in  court,  and  cannot  give  a  privy  verdK^*     *^       Kaym*.  193* 

t  H4IC  ;oo. 
4Caaar.  %^    $  Hah  $9?.   -4  Kal«  joo.     (1)  The  £i«yi  ii  hoUeo  by  Sit  Edu^ard  Coke,  as  to  Iar« 
Mh  iQd  aoy  cafe 0/ mem bcr»  ^  Urt.  no*    Coke  Litr«  it^*     And  it  U  (aid  in  Raymond  193.    That 
Ro  privjr  mdiA  can  be  |itea  in  any  cafe  where  ihe  }ury  are  to  look  upon  the  pril'uoer  when  they 

liveiu  •        •  .   '     * 

&J?i  3-  TbirdI/,  That  It  it  fettled,  (i)  that  Ahe  jury  may  W^-  ^;^'^>- 
{ive  a  fpccial  vcxdid  in  any  criminal  cafe,  whether  capital  or  2  nl'^Vofrtot. 
ootcipitalf  ts  well  at  in  a  civil.  9  coke  is.'  63/ 

1  Buillrode  87. 
Vuie  iaf.  £  4,    Bat,  !t  if  faid,  Kelyoge  29,  301    That  It  ai  diAoaourable  for  the  court  to  fuller  a 
fpccial  fcHia  in  a  plain  eifc. 

Si&,  4.    Fourthly,  That  it  hath  been  (/)  adjudged,  that  fi)  c.Eii..  176. 
where  the  jury  find  a  man  n6c  guilty  of  an  indidiment  or  ap-  ^9^  4^4 
peal  of  murder,  they  are  not  bound  to  make  any  inquiry,  whe»  ^'^^0^^*^'* 
ther  he  be  guilty  of  manilaughtcr,   &c.     But  that  if  they  ^CukeSi*. 
will  they  may,  according  to  the  nat\ire  of  the  evidence,   find  D'H^on  »4- 
him  guilty  of  («)  manilaughier  or  (n)  homicideyi  defendendo^  or  LatT''»6*/^* 
pfr  hfirutnium ^  for  the  killing  is  the  fubftance,  and  the  malice  Pio^den  lou 
but  a  circamftance^  a  foj  variance  as  to  vi^hich  hurts  not  the  <^'£iiz*i76* 
wdid.    Yet  the  books  feem  to  make  this  difference,  that  Moor*^;. 
where  the  jury  find  the  defendant  guilty  of  manflaughter  on  B.  Cnrone'j2r» 
aa  indidmelit  of  murder,  they  may  give    their  verdivSt  (p)  B*^' *  Roil  4^1. 
generally,  without  fetting  out  any  of  the  circumftances  of  the  lilned Va  ?«"« 
i^d:  But  that  they  ihall  not  {q)  be  received  to  find  him  guilty,  appeal  of  death. 
generally^  of  homicidey#  dipniendQ  er per  injhrtuniym^  but  muft  ^"^^  *•  Corone 
^^t  out  the  whole  circumftances  of  the  fa6l,  and*  in  the  (r)  \  n^ie  tot. 
toncluiion  fliew  of  what  crime  they  find  the  defendant  guilty,  Daiifon  14. 
wherein  if  they  be  miftaken,  it  is  (i)  faid,  that  the  court  may  \J^\^'  {^^* 
notwithftanding  give  fuch  judgment  as  {ball  appear  to  be  proper  dtcd^o*  the°fc  u 
^fom  the  ciloiin&neds  of  the  fad  fpeciaDy  fet  forth.  Joking  feaion. 

ni  hoUci^  by  twojuJtee  agajnft  ooc^  That  where  the  appeal  m<o!ione4  three  wooAds,  and  the  ver- 
^^^  foawl  bur  oike,  yet  the  turtafice  Waa  immaterial.  Vidcr  e.  46.  f.  37.  f^)  See  ths  booka  ci'ea 
><^?»  )m«»,. ,  (f)  ftiiimaiv  a6n  \  %  JHik  ^aa*  &.  Pr C.  Xjk  i6$«  j  Int.  56.  *  a6  H.  8.  5. 
Al<)a  u.  (f)  F«  Cor»  «(4»  a36^  s97«  |0  5 .  Vi4f  Benlowe  47,  x  Aodcrlbn  41.  (x)  4  3  AiTue  3  j . 
r^UroQcail^    Crompton  114.    S>KC.i65/   Vide  Benlowe  47.     i  Anderion  41, 

•  *       •  - ^ 

Sf^.  5.    Fifthly,  That  it  hath  been  (/)  adjudged,  That  if  (/)r  Aoderfon 
ihejury  on  an  indi^ment  or  appeal  of  murder  find  the  defend*  >o3'  '<34*  f^d 
^wgudty  of  aanflaugbt^r,  yrithous  %ing  ai^  thing  expreftly  "nlhe'^kT 
*'  to  the  mmxier,  k  is  infufficfont  and  void,  as  being  only  a  cited  under  the 
vcrdi^  for  pact.     And  atucn  if  xtie  law  be  not  the  iame  where  ^o«rthfeaion 

^  \  to  letter  w.where 

<^^«fefldint  Is  fdSnd  gtitlty  of  rHanlliughter  on  an  indfdment  of  murder,  he  it  eiprefsly  acquiiied  of 
j':tmu(der  J  bac  other  booki,  which  fpeak  df  thlt  matter,  fay  in  general  that  the  defendant  may  be 
foaad  |«Ucy  of  ouaflaoghter  on  an  indiClmem  of  mofder,  wlthooi  faying  any  thing  a«  to  the  neceflity 
^fi^vbciaapida  verdiaapoa  the  murder.  9  Coke  67.  Crompcoa  114.  i  HaJe  267.  %  Hale 
:^h  Sci4Ctke40.46, 

the 
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1  Hile  197, 
aiV  310. 
Videalfo  ^l^, 
refpedling  c«i« 
dence  of  ini^a* 

Pf  Imore'i  cafe 


(ti)  LdRayiD. 

J5»9. 

Stiange  1054. 
i'150.  510. 
Black.  36. 
B.  K.  H.  513. 


(X2)2Ha]ei8s. 


Ir.dtpent  profe- 
cuto*s  to  be  al- 
lowrd  tbcir  CI* 
pcaect* 


by  proclamation;  but,  a$  a  queft 
the  jury  upon  all  the  circumft^ 
monly  known,  the  moft  that  car 
ficcrs  of  the  mint  their  indenture 
the  currency  of  it. 

t  SeSf,  48.    But  on  pin  indl£i 
clipping  or    diminifiiing  foreign 
ch.  6.  or  the  5  or  i8  of  Eliz.   f 
tion  with  a  procIamatioQ  writ   un 
cefFary  to  be  produced. 

f  5/^«  49.  If  three  perfons  be 
fevera)  indidtment^^  and  one  plea 
piay  be  wUneiTes  for  biip  on  the 
viwijed,  aUbougb  they  ^re  indidtci 

f  Sg^.  50.  As  to  the  eight 
1»iinefl'es  may.  be  allowed  their 
civil  proceedings' a  witnefa  is  not 
cxpcnces  arc  tendered  to  him  purfi 
after  fuch  tender  he  negIe<Sls  to  a 
cording  to  the  dirc£lions  of  that 
tachment  for  a  contempt  of  the  c 
the  cafe  (hail  appear  to  be,  (  u 
ings  the  demands  of  public  ji 
fideration  of  private  inconvenience 
unconditionally,  to  attend  the  tri;j 
fummoned,  and  be  bound  over  to  g 
Tons  of  opulence  and  public  fpir 
either  hard  or  injurious }  but  ind 
of  expenfive  attendance,  and  frequ 
to  their  great  hindrance  and  lofs, 
complains  of  the  want  of  power  i 
their  charges^  as  a  great  defetl  in  1 
tration. . 

i  Sta,  51  >  And  it  is  recited  by 
,many  perfoni  are  detcried  from  pi 
felony  upon  account  of  the  ex  pen 
tion;"  whereupon  it  is-  CBa^Sted, 
^*  wboiB  any  per(bo  has  been  tried 
f*  or  petit  larceny  or  other  felony,  1 
^*  tor,  and  .in  confideraiion  of  his  c 
**  treaAirer.of  the  county  in  which 
•*  com^nitt^d,  to  pay  fuch  profeci 
.'*  court  (hall  jhink  reafonable,  n 
'^  he  (hall  appear  «to  have  been  p 
^*  profecution*  niaicing.  him  a  rea 
*^  time  and  uouble  therein ^  which 
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'*  c\ctk  of  ihe  peace  rerpeaively,  is  hereby  rcquirc4  fonhw^th: 
•*  to  maVc  out  and  to    deliver  unto  fuch  profecutor^ ,  on  being- 
paid  one  (hWVing  and   no  more  \  which  order  the    treafMrci^ 
IhaW  fonhwiib  pay  to  the  profccutor  or  bis  afUgru." 
^Ua.  S2.     But  the  foregoing  flaiute  having  only  removed   p^r^jtneflei 
the  inconvenience  as  to  profecutors,  it  is  farther  enabled  by  27   aiio«re<ittieir 
Geo.  2.  c.  3,  fca.  3«    **  That   when  any  poor  perfon   fhaU  eipenco*. 
*'  appear  on    recognizance  in   any  court    to  give   evidence 
''  againft  another  accufed  of  felony  ;   the  court,  at  the  prayer, 
^*  and  on  the  oath  of  fuCh  perfon,  and  on  confideration  of 
**  his  circumAances,  in  open  court,  may  order  the  treafurer  ^,^)  ,  Bun*t 
*^  of  the  county  or  place  where  the  offence  was  cdmtttitted,   |uflice  s3<^' b«i 
•*  to  pay  what  fum  to  the  Court  (hall  Teem  reafonaWe  for  his  ••fij;,*'t.*'Jh?**'' 
**  time,  trouble  aod  expence  ;  ^A^hich  order  the  proper  officer  of  mtaningoUiic 
•*  fuch  court  (hall  make  out  and  deliver  to  fuch  perfon,   uport   ■«;  but  it  c«r- 
•*  being  paid  (ixpencej  which  order  the  trcafurer  fbaJl  pay  as^  Jo«P'"fl«"'*i'i 
•*  aforefaUi  "-^Except  by  pat.  4.  within  the  county  of  Midd'tr  Rufthctd'i  Col- 
fix  (13),    where  the  fame  ftiall  be  paid   by  the  oveifeers  of  the  UOion. 
poor  vhcre  the  perfon  was  apprehended. 

fSe^.^  S3*    And  as  this  laft  recited  a£l  extends  only  to  poor 
perfons  appearing  on  recognizance;  and  the  25  Geo.  1,  c.  36. 
before  mentioned,  gives  relief  only  where  the  offender   is  con- 
viacd.      If  ia  further  enaaed  by  18  Geo.  3.  c.  19.     "That 
*«  the  court  belbre  whom  any  perfon  has  been  tried   and  con- 
««  viaed,  or  tried  and  acquitted  of  felony,  ir*  eafe  it  fhall  ap- 
*♦  pear  that  there  was  a  reafonabte  ground  for  the  profecution, 
**  ao<l  that  thcfaidprofecutor  hath ^tfirn/^r  profectned,  may  or- 
«•  dcr,  u  pon  the  prayer  of  the  faid  profecntor,  thetrfcaffdrerof  the 
•*  county^ riding,  or  divifion,ii^whichihe  offence  fh^ali have  been, 
**  or  have  been  fuppofed  ti^  bave  been,  committed,  to  j>ayfoch. 
•*  profecutor  fuch  fum  of  aioney  as  to  the  faid  court  (hall  fcem 
**  ^*^oiublc,  not  exceeding;  the  cxpences  which  it  (hall  appcat* 
**  he  haa  been  hma  fidi  put  to,  in  earryiftg  <>rt  fiich  prbfccu- 
**  tion,  making,  in  cafe  the  profcculor  ftiall 'app^iaf  to  Bfe  fii 
**  poor  circumftances,   a  reafonable  allowance  for  his  trouble 
•*  »ndloffi4)fiinic*  wW^h  order  the  clerk  (hall  d^Rver  on  rc- 
**  cemng  ©„g  (hiUiag^  >an«k  the  treaftiiw  (hull  piy  il^  aforc- 
•'  wid."      ,  .  ,.,..,  -,..  "'^    ■  "'  ^'  '"-   '"   ■ 

t&5.  5^  Additiaf^fthci^«wa£kd,  paf'/S- *»That^He 
««  court  wherbaoy^tfowiball  appear  on  rfec6g*ii«a'nc^orfub. 
•*  pcena  to  give  evidence  as  to^awy  felony,  Whch^r  ihy  bifl  of 
•*  >J^>&niembeTJTcferred  or  ribt  to  arty  graiid^jUry,  provided 
*^  the  faid  perfon  ftia\1  in  the  opinion  of  the  coiift,  bona  fid-  have 
M  ?!*^^*^  the  faid  coairt  in  obf diertce  to^  fucfi  rectj^ni^anci  or 
\^  ">hpoena,  msytorder  the  tresifiii^er  to  pay, '  what  to  ihc  Yaii 
j^  c^^tt't  it  ChaU  appeaf  the  faid  per  (on  was  bona  fide  put  to,  by 
^  Tcafon  of  the  faid  recogruzance  or  fubpoena,  making,  in  cifc 
•-  "^  U  in  poor  circumftaiKes,   a   reafonable  allowance  for     r 
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"  his  trouble  and  lofs  oJF  timK 
*•  ihaM  receive  fixpencc,  and  ihi 
••  faid." 


«« 
if 

<c 


t  5^^i  55.  And  by  par.  9.  * 
or  lay  down  fucb  rules  and  re^ 
and  charges  to  be  allowed  to 
act  as  to  them  ihall  feem  juft 
having  received  the  approbat 
more  of  the  judges  oP  ailize, 
•*  whatfoever;  and  no  perfon  l 
•*  than  according  to  the  faid  rule; 

N,  B.  Vide  14  Geo.  3.  c.  2{ 
prifoners  (hall  be  difchargcd,  aj 
given. 


i    « 


CHAPTER    THE    FO 
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FOR  the  general  learning  of  v< 
books,  and  in  this  place  take  i 
Particulars*  . 

••    .    ' 

Siff*  I.     Firft,  That  it  fcems  t 

r*;  Co.  Utt.      ,p  uncontroverted  rule,  aod  hath  be 

3  in'ftitute  no.    W  o(  the  Contrary  opjnion»  to  havi 

1  AnderfoD  163,  of  the  law^  that  %  jury  fworji  and  c 

s!J;maryi67.  ^^f^wiot  be  difchafgewl  (without  the  I 

a  Hale  294.  they  have  givert  a  verdift.      And 

aStaieTriali  authorities  to  the  contrary   in   the  1 

1  A^dcrfoD  «c3.  fccond,.thi»  hath  been  holden  for  ci 

(*)R»yif).S4.  of  king  (f)  James  the  feoond,  and 

(c)  And  the 

fame  is  holden  by  Colceai  to  liiceoy,  ind  Ufy  c*fe  of  member, 
b.  But  »8  to  cafes  of  M  infeiior.fiiURej,  the  contrary  hath  been 
1  Ventris  69.  (/^j  f  Anderfon  103.104^  Fofler  361  (e)Ktlyr 
I  State  Tmh  978.  2  State  Tfialri55.  »77.  389.  R^yoiond  ^ 
lup.  c.  44,  f.  %u  U)  4  Slate  Trial!  no,  ijt,  179.  Sed  vide  Roq 
And  this  wai  CQfiArmed  by  the  declaration  of  Lord  MamfieJd  at 
for  high  treafon.  Vide  alio  4  CMhid.  354.  Biit  fee  this  point  a 
wh«e  in  certain  c«fti  there  oiaj  ki  »^  QLttgrnu  t^  thk  fcacral  rule< 


L  I 


/ 
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.    .  StO.  J.   -SecoiKHf,Thalk.ftemi  to  have  been  fA,)  alwayi  (t)C<,.U\, 
»6'**^  *"  "■  ""  (')  c»pi'»l  cafes  the  j«rymuftgi«e.  their  ^'-^^^ 
ver**'«  openly  in  couif,  and  cannot  give  a  privy  verdi^.  it.yn.'  19°! 

*  ti.W  joo. 

uoj,  iDdaayurEDfniUDMr,  }.l>n.  >io.     Cakt  Llii.  tijl.     And  >i  it  (^id  mKiymond  19].    Thtt 
DO  fWi'1  >«itia  can  l»  (itco  la  >i>y  »re  where  ibi  X<"}  ■"  ^o  l*wk  apoa  ibe  piifuur  wtaia  ibey 

&<7.3.  Thiraiy.  Thai  it  u  feukd,  (j)  that  ^hcjurp  may  [Os.P.dS;. 
(tve  a  fpccial  vndid  in  any  crimioal  cafe,  wbelber  otpital  or  i  H^'CVoi't^i 
not  capitil>  H  well  atinaciviL.  9 lake »!  ei.' 

I  BulflFXle  87. 

Vite  lif.  L  f.    But,  it  ia  (iHi,  Kelyage  ig,  30,   That  It  ii  difbonomblc  fw  (he  cDiiit  to  fuAei  ■ 
^(Ot)  i«ctia  in  ■  f  Ilia  cUa, 

SiS.  4.    Founhlf,  Tbit  it  hath  been  f/J  adjudged,  that  f/; 0.811^,74. 
where  the  jury  find  a  man  n6i  guilty  of  an  indiiflmeni  or  ap-  *96    4^4 
peaj  of  Diurdei,  they  are  not  bound  to  make  any  inquiry,  whe-  '"Jq^''"  **'* 
'her  he    be   guilty   of   manflaughter,    &c.     But   that   if  they  Jcuk'*','. 
W'il  they  may,  according  to  the  nadire  of  the  evidence,   find  °'i''"''n  m' 
nim  guilty  of  (m)  manflaughter  or  («)  homicide/^  difmdtndo,  or  L"«h",'Jis'*'' 
^ 'nffrtM^tuKs  for  theltilling  is  the  fubftancc,  and  the  milicc  Piu-din'ioi. 
"*•*  a  circumftancey  a  {"oj  variance  ai  to  which   hurts  not  the  C' Eiii.  i,(.' 
"•[^a.      Yet  the  boolu  feem   to  mate  this  difference,  that  '^?„';,***• 
*h«ethejufy  find  the  defendant  guilty  of  manflaughter  on  Bc^ron^'ur. 
'"  Wdi^ment  of  murder,   they   may   give    their  vcrdia  (p)  ^1' » Roll +61". 
f^*™''y»  without  fetting  out  any  of  the  circumftancei  of  the  ,?,„'",',  ?„'": 
"■  ^"C  that  they  Ciall  not  (j)  be  received  to  find  him  guilty,  .pp..!  .f  tff.m 
pwraliy- of  homicide /*A/''i»alw>A  or /*r«Vftr/ftn,W,  but  muft   f;-'  »-Co™« 
•ct  out  (be  whole  circumftanees  of  the  faft,  and  in  the  (r)  riur,  ,„. 
"Mlufion  (hew  of  what  crime  they  find  the  defendant  guilty,  D.iif„o',^* 
wnerein    if  th^y  be  miftakcn,  it  is  {t)  faid,  that  the  court  may  \  ''■^  '^S- 


fr^llTh       ****'''S  givefueh  jinf|meiitas  fha II  appear  to  be  proper  thU',o  ihrf  1 
•«■  the  tinaiinawiata  of  the  faft  fpeciafly  f«  fonb.  i-ini  fcai,.,. 


i  rpecially  ft 

J^l.^r  twoJuJi«ig.in«CDti,Tl..t»l.(rrihe  ■pi«a[  mu-ioKJ  i)ir«  woii»>,  .aj  ih=  ,„ 

(ill  iffiinniiiil.     Vile  t,  4*.  r,  j;.     (f)  Sk  ifag  booki  ivt 

.       1  »il*  ten.       S^  i^.  C.  ){;  16;.      f  lal.  s«.  -  >6  H.  S.  ; 

,»B7.Joi-     Vuk  Benloi"  47.     1  Aadcrfen  41.     (041Afli«i, 

T— 1      kiompiOD  114.     S,P.C.i£j.     Vide  B*olo«(  47,     iAnderlBD4i, 

.kf^'  *■  Fifibly,  That  it'hath  been  £0  adjudged.  That  if  (.)f  Anirr.™ 
aw  '^  ***»  an  indiaoient  or  appca!  of  murder  find  the  defend-  -oj.  .=4.  «i 
„  S^y-^f  Manflaughter,  wHtHius  faying  w>ythii^expreftly  ",'[h,  t^'j,'." 
wr^Ar  •»«ni*r,  kis  infiifficlentand  voidy  as  being  only  a  dtt4„„d«th, 
"  ^'"r  pait,     And  quiert  if  ifae  law  be  not  the  Cwne  where  '»«"''  ftaion 

,>^jj.  '  -  >oitner»..i»h»r 

XZia  '"*  ^  '<*"'«  JOX'T  of  f.nniughlf  r  on  »  indiflffient  ofmuFd^,  lie  I.  (.pref.ly  iciguiiMd  • 
ta^^^ri  V'  *«'-'fc«>'".  -hi".  fp"fc  Of  ">!'  "'""■  i"  '"  ^'^"'  ■*'"."''  *'*"'''"  ""^  ^ 
t^™*»''«*pte6™diaar«a  themwd*.    9  Coke  67.    Cnmpton  1 14.    iHileiS^,    ,  H.I, 

*7  "*•  40*140.46, 


11 


■■iii;i;it!i:7  '^  If  T 


624. 


I    • 


(a)  F.  Corone 
S84.  c86, »S7. 
Sed  vide  44  £• 

3.  44* 

F.  Corone  94* 

Benlowe  47  • 

(jr)  F*  CofDfic 
115.  i77*45t« 
]8  Aflisci4« 
Somanary  s,67« 
a  Hale  3^. 
S.  H.  C.  f45. 
Cfonpcoa*iif. 
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the  jury  upon  fuch  tn  itididment  i 
the  deceafodyir  d^ftndtndo  or  per  ^ 
prefsly  £nd  that  he  did  not  mu 
generality  of  the  ancient  [u]  auibi 

I  Andeifon  41. 

Sea*^  6#'  Sin^iyi  That  it  is  « 
for  flealtng  goods  of  i  certain  vaU 
find  the  defendant  guilty,  but  tl; 
value  of  i^d.  &e»  -  « 


B.I.C.  3$*f«4* 


Hartrood*s  cafe, 
^3  Charles  the 
firft.    Style*  86« 


Co.  Litt  2f  «• 
a  Hate  30s. 
where  it  h  fai4 
that  In  the  l»t» 
ter  ciUs  the  fpe- 
cial  matter  nuft 


ft  Kale  184* 


f  So  alfo  on  an  indlAment  oj 
the  jury  may  fiiid  the  piiibncr  \ 
guilty  of  the  robbery,  ^ 

t  So  alfo  oil  an  iodidnncnt  c 
ehm  et  Jecrgte  aperfona^  the  jury 
ilealing^  but  not  pfivaulj  from  t 

t  So  if  a  man  be  indi£led  on  \ 
c.  8.  and  the  iodidment  cone] 
the  jury  may  scquit  him  upon  t 
of  manfiaugbter  at  common  law 

f  So  if  a  man  be  indidled  ol 
the  jury  may  find  him  guilty  of 
the  dcccafedyi  defcndendo^  or  pe. 

be  fet  dowQ« 


I  I 


I  Hale  $€o« 
Vide  the  kiof 
V.  Somfrert 
Tri.  term  1706. 
Rex  V.  Francie, 
Conynt  47S. 


f  Soalfoohan  indiAment  fo 
the  offender  may  be  acquitted 
guilty  of  the  manflaughter  or  i 
the  cafe  fl)all  appear  to  be. 

f  So  aI(boh  an  indi^^ment 
.Uriur  fregit  it  iniravit^  and  c\ 
ceptt  et  afportavU^  the*  oiTcndc 
and  found  guilty  of  the' felony 
that  he  cannot  on  JTuch  an 
felony  and  found  guilty  of  the 
the  indidment  comprizes  bi 
18  good,  though  it  b6  not  f 
was  ta  tntentlone  ad  bona  fu 
charged  at  tbe  bmt  vamm  it  as 
tioni  but  iHicn  he  it  acrquittc 
^x prefsly  charged  in  the  inda^! 


^^ 


I 
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^I^J?**'«eot  (uid  beta  af^U  it^gkrj  i  ia  wtuch  afe  the 
fti— .T_^  «  immiinr  edfCrandumy  tfc  bad  been  neccflirv  to 
^"^••fc  *«  fogic  burglary. 


""■••tftfcrfjUK.  MS, 

lhe»»ft,,*?5*    tipwrthe  lo  fc  ii  Wffl.  3.  c.  13.  At  ftdlbg  la  7*Miir.4fi. 
have  bfci,         -^  '•  **"'"  fllopi,  fcc.  if  the  t*i;ncc  ftiould  >ppnrtD 
pmtc^ ,     '^^^s*  mitted  in  fuch  a  pt«ce  u  the  afl-  m*  intended  10 
i"*dff£L^T  ^   j>"7  iniy  fiiid  s  verdiifl  tor  the  lanco/  onty>  u 

•nd  up,^     i?**  tlui  if  «  mm  be  Indian]  for  h]mf  ftner«!Jy,  (y)  Ktt;.(t  •«, 
'     ■'"wmito  evidence  it  f>;  pUinty^  *PpeH  tbM  the  hft  r*- 

gnitty^f  J.    **«»  more  than  a  bare  trerpafs,  he  cannot  be  found  -ri,  i*,'!^ 
ihe^fijj  ^.    VrefiMs,  but  ought  to  be  indited  anew.     Yet  if  tMeaaH-T' 
ment(^,^*«"cflmftances  of  ttie  cafe  be  fet  forth  in  an  indid-  »».»»*  io.»n«.^ 
guib  f.^     ^*tfeiioe  laid  is  felony,  and  the  defendini  be  found  '.JJ^^  Jf 
rh«  fifl  jg  J^  ^  ly,  nnd  aherwaidi  cbe  court  be  of  opinion  that  i*ninr  u  jniuf- 
Htfpif!  j(    J^       not  amount  to  lelony,  but  only  to  «n  enormeua  s«'*MMioth» 
»« for  aVer^*^  ^""^    (^)  "g'^e^.  That  judgirent  may  be  giTtn  m.y"i'w4"*' 
a  gratril   -^^fsonly.     Alfo  if  the  jury  find  «  fpccinl  verdiiS  on  |t>iiifcrtlw 
nponkh  ^'^'^'^'"^"'  '"'  felony  i  ""d  the  crime  be  adjudged  Jj^'^^fc"^" 
givtnuMn  -*^"-dia  10  be  but  a  trefpafs,  (<")  judgoient  may  be  (.) V<i,«|('i9» 
ot  trtlpiFi  tv^     *•  '^"'^  "  trrfpafs  only.     Alio  if  oil  an  indi^of^nt  ^■ 
(iUiHui!r„^^'*3  tiSi  appear  (o  have  been  felonious,  it  haih  been  t;lP**''* 
M^tf^  ^  Thar  the  defrnd.n.  n.ay  be  found  guilt,  of  the  Vf^,  „,. 
the  oMfc    ^*  '*  "  ^*    »  becaiife  the  king  may  proceed  againft  WC.  Jac.4„, 
But  thtc^*"        "  he  ihinti  fit.  either  as  a  trefpalTer  or  felon,  tn^j  ea-  . 
ehwtn.    '*'*"'?  i»  rfJ*"'"!  »  have  been  holden  by  the  I«c  ;;■""*••<' 
apwarha  H***'!*   *"'' "  ^"'*  been  £rf)  adjudged,  That  If  it  •. !■";»»  "L 

v^^Aq,,^*?     aflion  of  irefpafa  that  the  talting  mu  felpniouj,  no  ,  ''•.Z'/'J*' 

6.K»:  ,q  be  lalten  unleft  the  defendant- have  been  be-  (X 
Hi  iv^h^K.  That  M  nnlt- 

Vcl^Vt.     ■  sj  fan 


6x6 


\  ♦ 


-O.F.  ,V.E  R 


.    ...T    ;,^"'«^i«<' /or  felony,  bccaufc  the  ful 

frrtfl^i^'^   '^^^7-     S^6nrttT,::That  it  ha 
form,  for  the,    ^fEX  «cquttthi^  sK  dHendint  of  the  ( 

tT  ;';;i:ie^^"^*^  ♦^'Hat^tlietperrbntlidihe  fa, 
301.  30$.     :   ;  to  «i4pt<r  nlrie;  feaion  thirty-thi 


v6i. 

In  the  year 

book  of  11  K^ 

4   *  pL  $. 

Ab.  F.  Verdia 

18. 

ir  if  agrcc^v 


r*;  Popham  .^4j.  8,,  ,  EighAly,  That  on  an 
I  Sa'lkdd  t>5.  ™*®  <*•"  «torc»  if  a  vtd'iSt  acqui 
»  St.  Tf.  Jo,<t.  'guilty  ;  or.on  an  i/KHflmcnt  for  j 
4  Si.Tr.  ,^,     quit  «Jl  but  OM^  and  find  him  gi 

void  as  to  the  two  found  guilty  i 

onp  founct  guilty  in  the  fecond, 

them  with  having  made  fuch  rio 

jutaioribtis  ignotis  5  for  otherwife 

TK   T  k'        *«  f^^^^d  gwil^y  of  an  offence  wb 

7a".ttur'^^^^  8""^y*  for  there  can 

«ani,aud  ibit«*.  .^ofc  perfoHs  than  two,  nor  can 
fore  th«  court     the^r^  ta  np  partner.     Yet  it  fee 

Sat.     r^T  -«  i™''?"'  f«  »  riot  . 
fent  the  jary       'o^nd  guilty  df  the  not,  or  any  t 

b«ck  »gaini         'diA  isgOO<l{l}« 

ivi^ereupon  they 

found  both  the  defendant*  guilty.    (/J  4  St.  Tr.  160,  161. 

(t)  Ithir  bemdHifmiiKd  Ii^Imm  otfly  two-n^  foand  guiU 
•Dofpiracy  j  •bey  hayinj,  in  both  cafrj,  been  inJiaed  wttb  ot 
fhemi  Strange  i9|.  eten  thhugh  the  otben  who  were  i 
iiir.  Sdii^hefe  Qk-mitkiaixeiH  lorii  ttoc^  luid-.  two  of  the 
and  two  My ' found  guUtyf  y^t  j|idg«cn«  wm  giwen  upon  x 
muA  hatt  bicn  fouDd  guilty  with  one  or  both  of  thok  wh 
been  i  rldti'>  Burratr  1162.  :      -    -      - 


,  ^ 


A<»d  (;f)  wheti!  fever)il  arc  Ii 
ofhei<  chme,'  ♦  which  te^y  be  a 
mor*,  H  verdid(*>iiiay  find  on 
and  acquit  all  •the  reft.  '  An< 
agwej^  That  IV  ^cf^.'^S;  on  an  i 
l/againft  fevcral ' per fons  jointly 


(^)  4St.tr. 

x6o,  |6|. 
(h)  Vet  it  hath 

been  hoidcn. 

That  00  an  ia- 

di^rrent  of 

burglary  i<nd 

Othpr  felony       „    „  -      r---    r —•..-...*.  y   . 

BlhefC^Vln  if^?'^^^^^'  may  acquit  Tome  a 
wr,  ufiri  the  '  though  the  words  of  t\ie  inforri 
myfamee*!-  ^  of  law,  each  (t^fehdant  IS  fever  j 
dence  a^ainfk       ^ i^d  j^'  Ifke'  mahncf  JTA)  it  fe€ 

both,  nor  A.        r«/-^,i..«>  '«      4«*^    f  .        ^ 

guilty  the  jn;ormation  ^^ay  l?e  found  guil 
bufglahr,  aarf  U.Jarid,  unttfs  the.dfT^^nce  cd 
B.ofthefelony    which  inufl  bc  pricifcly   prove 

paly,     i.^dey*   j^jj  **  JT    F      ve 

Vide».a4c"  ■'-  T    .  •.  . 

tf  3.     C)  Vidr  ftp.  ti  i«.  C  jr^,    (IJ  Tide  f«pr.  c.  9l6.  f. 

-     4 


t     • 


; 
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«.g'."   Win?h'tv^'*fhat  thecoiirt  ^n  Wging'upon  a  Ibeaal 
ifl  it  confined   to' the  ftai' exprcfslvFoundi  and' cannot 


verdifl  !■  (.onnnra  lo  me  rids  expreiiiv  rounc,  and  cannot 
fopirfy  the  w^nt  ifecr^pf,  ttt  to  ^ny  mitcfi|fl-^pw/  by  fny  vgu- 
inent  w  unplication  Uwnyf^n'n^tKgt^fiy  ^<«f jjj  Cajj ,  mj<J 
ithenfore  where  «a  ipdiameix  fct  f<Mih  that  ihe  dcfciwljuit 
dif(h(«e»d  a  guB  Bg»«>ft  J.  S.  and  ihetrtn^eM*  him  a  marffl 
lwB(i/,toV.  ind  the  TpeciaJ  vcfdia-foufld;  c^at  hc.difchjrMd  a" 
|un  and  thereby  killed  J,  S.  but  did  not  exprefsly  %'  that  he 
difcMigod  it  -ej*!tf- /.  Si  itwa»(Oidjirfetd,Th«  tbewurt 
wtid  Bdt  nkeit  frdm  th«  otbei*  tWrniriUiica  or  the  faft, 
•hlch  were  expnftl^  found,  thonghtHey  we/caiJ'uJ]  to  tie 
pufpoTeu  .poftblf't>Mey«oBM  wdllwi  ifaM  ihrd«f«idint'dir- 
«li*t^«»gmiigiiinft-Ji.  S;  --; 

wiih  uliieh  fptdil  Terdifli  inuS  End  Hic  Diccirir]>' T^fti.'.^N'.  S.    OsafpKiii  n 
uaniftjmigitaftheiiiilWe.    LomRiTiinnitj^ji  'Suu^^M,       ".  ' 

'    (4)  irAcnfdlSda  i^  raffi(l(r(llt*itrtt*)n'A«tUlv  '-S^llj  ftfljifiiiL- Ut-I-i  .■■1JI1_      aki-^ 

1  fpcilal  rerdMrwit  toHadcd 

r^cM  «rtfa  linj  „l,  pm 
^---•■•l  cmau,  ir  ur  m>  of  dWM  "  lood,  n  I)  (BSdiot  ia  afdiliwl  ul^    falktW  ji^, 

*''?.  lo;  Tlmtblj'.'fhat  ■fthfAbeenfm)a(^B*gHj,  Tfwrt-f-Jto^lw 
WBwt  an  indiflineiu  fauad  at  the  a^zei  is  rtrngvcd  iqto  the  'J^*!^  _  - 
■"|f'»be«id»  by^  aniwani  mni  lWre(hedefei»d«ii^plMdi,bot  iTjoTf-i.*' 
gwNy,  tt  ^  ht-c  ffiit  fe  fuptr  pairiam,  it  T.  F^w/Aw  (diWwJBr'WJwt  «»!«•* 
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MlHioter  and 
otbett,  KelTBU 

1(1. 

♦  BUiroi*  107 1. 
Rr,  *.  THtcis 

Cdniyiii  74S. ' 
Ka  w.  a<ittli  * 

R«i"'».  MiiftW, 


K  M.JM 


■nemizliiier  u  imind  ic  by,  MS.  E.tterM'Gto.  3.  .id  in  fori^y  .  fw 
to»df>  ihc  (iBli  wM  caoiinhtaf  by  tb«  ricfcoduil,  SiiiB|('S44,ii.|f  4  im 
ofttcn>(«iauriir,w«an^nbctai(h»irhakiirue,«rf/.ih<  ia^rfcOipj 
"»««V|i™i,U>«k»4-    l*>nm»jawBi)  i5>»-   Cro.jM.11,    B«  if  il 


^tlfrtuitu!  ianC  rtgu,  tSc./imilil*r,  and  thereupon  Ihe  defejlij.  ^^^        ^ 
aot  is  f.  und  guilty  of  the  offence  <a  indiltamtnu  pradiii'  in*  forj^B.*, 
•  ^'''^f' *i-imti<ifit'pfnl  prrniHa^  X.  F.  iatmut  vk/m  turn  ^mrJlur,  e.j«.'l.*j, 
*«  v«dnit  B  good  1  for  ttmie  vordt  prmt  fr*^f'  ST.  f-  »«»««* 
**W ^wi  ^(Mrthff-jflnH,  tie  wjeaed  »'<>'rp|t4»,'(v)..i|{pjigBMit  ■  '     ' 
a^a  wort,  and  the  «rdia  B;caaijJetc  wilhouitben!.  ,,        i    .„      :,'  , 

Sr/?,  ,n,  "■ElevemTiIy/lhatil'tiath  been f'faaji'tdee^j'That  ,.     -.  , 
If  the  jury  acquit  a  pnfoner  of  an  indi^ment  offelony  asaiflft  vi^*  *" 

manifeft  evidence,  ihe  court  may,  before  the  verd'£l  is  tecord-  dompteaiLf. 

.  *h  -^f  W  "0'  ^l'"^'-..  order,  them  [o  go  out  i,aa',„  ^nJ  recoh-  ,^i'"  a;,.,.-. 

./■''«  tl»e  tnaKer;  but  (bi^  Is  by  many  tf.ou.ht  rarj,-an<f  feema  »J""T»l'l.^ 
notoFlatcye»rslo  havcVtrifo  (rcquehtly  prai^ifgd  as  fotmeJr-  0)CrOBiptm 
ly'_  Alfo  iliere  are  (j|  ili^fliices  where  defendants   icquititd  e*co,™  lol 
»g"nft  plain  evidence,   tpf  felonies  and  other  'erKj.moui  crimes,  ,,'H,tt',93.  ,  * 
nave  been  bouhd" to  their  good  behB*i(Hjr.        ■  ■      '    '    '  ji».  . 

(f)  C,  Cir.  is,:U^,ffl  ,h,  npi„io„  „f  croke  ind  Strkel,,  ,„j  „^  j^.  ,o^.  «*.  1  Sl.i^  Trtili 
«.•!■  ol^M  rhBjfatiK  iip«)k'«t>|.  iciuiitilvf  lh>«cbn4>Ms  „r  ^1,^  .Bdiftm*"*  ■«™''  '!«"»  f«  » 
'fll>  ""•iiiiPii  (htm  Ibi  ihc.f  (usieiBpi  ,0  nc  canrr,  curing  tb«  tint. 

S  1  2  5*fl. 


W  !t  H.  4. «.     appearing,  whether  at  the  fuit  of.  fl^PfJ^mi^pit^iP 
AtsF«  F«ff«^^  .r^BOjpintgmntfftUKbe  eiven* as  id  the  oeT^  9^9 


tefne^ifc 


(rj.^vT.i  i9«*  ^ '  fcipg's  ^)t}>ArT«Wf ny  A,  lttidt.*he'UlbRH>ettttipril9ii(ni  aWniE  irfe» 
ReBiaifcif**  •  Wace. 

»R...M'9fi^   J«iKifl«ftfwtrVii^/'ihit^eUBdi  AooTd  te  Ydred  in'o  the  kiiiK**  buidf,  ana  d^e 
kingaofwcrcd  oftbtpr«iiti  ;  after  wbk)i  the  4cing  grmted  over  {bf  Uad^  •«' If #rire3a^  iii4  ^-tAtH 


^rtof  Kb«j«4|iBca(lfc^Wokrib0^e'^it«d  genera ll]fagi«8«   '    ,        *,  *'-;  lit)  vf"-  •'J>^   '"""^^ 


^ 


■*■''■■ ,,  - .  n'H     .d^i  -'•^' 


r»;fc..i;  *.>;«-:  5  fi^J?.  la.,  tor  A?  i«!8ift«tBifor,f.«>j«iiMwft'W  iBe 


IOj* 


(d)  Co.  Ent»       (jT  ji/»i  /y^yi  eat  inde  fing  dit ;  and  upon  the  plea  k>f,a  re{g 


Ices,-,-,,,,,, .,.. .. ,.1  -'V-^--^»-^"ff^ '!|^n^rtrl. 


Sta. 


cii.  4»-        ;_  '  ,  *** 

TTAVIMO  fcevm  alremlf  whal  judgment  iigotsdoiim  Ct..  jj-i:  tjj. 
Xl  information.,^^  aftion  yfl'"' /**"  1  w^iemHt  onf  t»;  fntd  Ka^U^*^* 
qr  an  award  of  tianlportaiion  ;   (')  XR<L  tKatijodgoient  ioUgU  ^idnc^Vnfc, 
treifon.  Dot  being  foi  co u titer Fciti Kg  the  coin  or  faah,  3te.  (hall  1  SnnTnal* 
aot^beatreftjcd  for     mifwriting  or  milpelUng,  or  falfe  or  im-  itti^in  fte, 
^OperLalin:  Having  alCo  preiTiifrd,'T)lat  by  th^jfaotreor  the  iSon'Tri^* 
court  of  king'"  beach,  upon'  every  cbnVhaion  in  thatTourt,  Kaiihtitj". 
of  a  crime  (*)  capital  or  not  X')  "P*'"')  «*e*"VY''/''**'-  4*Stt(r1V.-m»5. 
iift  ot  tonfeffion,  the  party  is  to  have fdur'th^-io  move  hi  (')  i  snw  Tf. 
(0  M«eft  of  judgment,  if  there  be.  la  many  eaor  nanUtiihg  ,7j,s,T»rtTo 
of  the  tetn^i  and  if  not,  0   then  the  long  eft  time  thaf  can  j,,a„'i„ 
"be  had  in  ilic  term ":  Having  alfo  prtMlIM,'  Thkt  OB'ii  wnvic-  Swwi.  joi.jo*. 
tioo  of  homicide^.^/^flW^'oc^r  )1./«Wuii«rt,;rio  (^7  mdg.  'h^^IJ^;^ 
;iQcnt  at  all  ia  to  be  given,  but  the  party  kt  tor  naiapnfW  in  h«rur>»tMn 
ptdfrto  piiTChafe  h's  pardoii.    .   , "     , ,"^ '  .  ''"^*i^'' 

Wo*  «*«iiwetP'*«t'tai»J  •»»,•■•■*»•  t-nW^k-wC-**  ■■ti^  MhW  to  bt  hnrd. 
W4S«i>tTK.h»i7.  Y«  in  ib«  l-wi  G«j'.  Cif.,  J  SAk  Trirft  7y.  tk.  «ii.rt  muM  •M|ivr 
>!tmcni  oa  '■  cnniKlbn' f«f  *  mifboMiiMr, -btcMKWbn* -««  mH  bardiji  Uf t  «f  tka  UMi. 

^  Tftall  far*ei"«U*««*>r-»  Ao»»*"  *»*t"e..  Rri^  Of 
jnigment  by  eitpreft  fentence  to  th«  punifflimein  pMfiA"fbr  the 
crime.    Secondly,  Of  judgmenti  witBourany  fuchTentcnce."  " 

Of  judgments  by  fuchexprcrs  fentence  ip  criminal,  cafes  lhcr«  *  • 

we  two  kinds,  rirlt,  Such  as  are  fixed  and  flated,  and  al- 
ways the  fi[nc  fpr  the  fame  fpecies  of  Crimea.  Secondly,  Such 
a»  are  difcretiohary  and  variable  accoiding  to  the  different  pr- 
cumllancei  of  each  cafe. 

Stil.  2.     And  firft,— Of  fixed  and   ftated  judgmenti. '  As  («  «  5t«.tr. 
10  which  it  fcems  (A)  agreed.  That  the  law  mafeet  no  diftinawm  ^"j^^  ^,; 
between  a  peer  .and  X  commoner,  or  bctwceti  a  common  or  (i)Hctit7  ii«. 
ot^aary  cafe,  .and  one  attended    with  extraordinary  citCUT>-  ^'"nJ^^y'J/; 
fiaacei;  for  which  reaTon  it  waa  (i)  adjudgedi  in  Fcl ion's jafe,;  j^^  j^,_ 
vhpWa'Fo'O'ii^d,  by  confcffion,  of  the  omrdcr  of  tbeDuke 
'  «f  Buckiiighanu  that  the  court  could  not  oider  bisb^^^tobc 
Ssj  cut 


i 


fr|4  OF     JV&dldENT.  *k.t^ 

'  *  *^     thrbciolts  fiiy.  That  a  man  (hall  todte  a  fine  and  ranfimi,  tbey 
L  miift 'he  taken  td  intend  that  he/  cloght  to  pay  Md^dlSercot 
*.  fums,  of  which  there  is  no  |}tic«deAt.  .       -  -  it  . 

fjrl>j»i  «60i  ^'^*  *^*  A  fine  18  un^er  the  power  of  the  court,  during 
iidJ.lU7n.376t  the  term  in  ^ich  it  U  fet,  and  (x)  may  be  mhigated  la  (hall 
vid  CrotfCir,  be  thought  (voperj  but  after  the  term  it  adinita  of  no  aken- 
•^     "  :  -tion;  ^' 


<•  J  .  !  *«'»i. 


v/      r.i.^ 


,         Of  jiidgnients  without  an  expre^  ^ntence  to  A^^jn^fii- 
.  -  ,]nent  pYoper  to  the  crime,  there  are  ^wo  kinds.  ^,  Tir^  Vvt* 

.    .^       ;  .  lawrjr,    Sccpndly,^  A^^^^^  '  ,.,,^,,; 

r 

^jriDch.ijia.  ftiSf.  a  r.  \Ju<l'gment  of  outlawry  1$  6)  g'vea  Jbj  t^  fz) 
yjl"**  ^  coroner  at 'the  fifth  coumy-court  upon  the  pait/a  fiQtTwpear- 
^loi^rjin.  ^^S.  to  the  exigent,  (vi^hich  is  a  \a)  writ  comananqi^gjbf  Iiie- 
(Ajic.  jtcsss*  riff  ro  'caufe'the  defendant  to  bie  demanded  irom  ccqi^q^^ 
J^'^^  to cdunty- court  until  he  be  out^an^ed^^  &cO  j'and  Tucb  ^j^^jaaltu 
seat  ijppfsf ati  !•  /^)  cntctedlhus,  /<*?«.  fcj'r.  \^rjnJSi4m  tmnaifirjji.^i/mim 

coTOo«r,  And  Uit  Jbdgment  i»  gtven  by  xhf  lef ardors  >Co)K^itt«.  ftXlU    B»  UtUpi*  Mf  -  >  -^IW  - J<fi 
;l  «^»4i  iMiB.  7*  II.     Cifr.  Bliar.  64a.    ^;  Ki^^^i^i^k.    Wil^^t.  Mt^.     '  ' 


J*,     s 


(OCd,  i4tu     .  ^^^»  M>    Itikems(^)  agreM^tM^whenajuilpf^ 

ifta«2SS.         Ia«a:y  for  treafon  or  f^ony  app^ra  of 'record  by  tBe"'  ftier^a 

iVS'NtLi.  '""*'•  ^^^^^  ckigdnt,  and  tt  hath  been  (dQ  *i4iM«iJ  1^  if  it 
•5*'  '  .appears  ndt  by  fUch  return,  bat  oniy  ^  i!bt-)[!:biM^  iirtiim 

«r  ^k'  ^ V*  ^'  '^  (^)  uriioKari  to  them  direA^  to  tert^  ^ W<1^^  ^  f^^ 
I  »!  n  jiof '  ^^^  ^ttawed  or  not,  the  party  i$  as  much  fn  aWiiftU,  nM 
id}QivxU\u  &aH  forfeit  and' lofe  asmnch  asif  (entcnce^affScifU  given 
i"-       ^      lagainfthiompoil  wdia  orconfeffiW-^*     ^e.moj.ir. 

But  the  cob-  **  "^  .  ^     v  -j.-      <.     f  vu  JB>i»n»  .'•ni  i>. 

triy  ^cmi  fo  Se  ^0U«n»  Dyer  ftj^imd  it  it  m»i^  •  :f Hqe.  *|l  ^-^ma**^  '14  Tridftiiift^  fSS* 
» Hak  399.    (f)  Fmch  467.    3  InA.  5*.  ait.    3  ?l»t,  Tr.^^.^   B^Co^  li^^,  .^  ,^^-r 

M  3  raft  ai9.      SiS*  23.    If  fuch  (fj  outlawry  appear  to  the  court  to  be 

a  Burrow  6fo«  ^     \.         e  ^  ^»     '^^     ,  .    *  ^. 

sH<U4oar  erroneous,  wbeteof  any  one  as  amicus  tuna  may  mforni  them, 

(i)  3  Suu  Tr.  the  party  fiiall  have  counfel  afiigned  ( 1 )  him  to  take  adraouge  of 

/n  FiMh  a  ^^  error  %  but  if  be  will  neither  bring  a  writ  of  error,  nor  plead 

a.p.c.  34.**  ^  convenient  time,  and  the  outlawry  be  voidable  only  and 

P.CotMM3i3«  not  void,  the  proper  execution  fliall  be  {b)  awarded  againft 
aL.^  On     a  ^^^*  ^"^  ^^  feoten^e  pronounced,  beqai^  the  outlawry  is  n 

ay  Affisc  st*  judgonenl,  apd  no  man  ihaU  have  (/)  two  judgoKnta  for  one 

Ab.  B.  CwoAe  offcnce* 
aii. 

o  Ea«  4*  aS.  Ab.  B.  OofMM  550  1%  Co*  too*  F.'BMi.  14.  Oii«  »3«  UBu  33.  ch.  ^^A«  '• 
Va  ftatcncs  wA»fn«n  lyi^  wt  wtlsiffd  «f  lf|Piqr,.|  Ht  9*  7>  Ab.  •»  Ctr.  «t4«  (>)  ^^  c^"*^ 
ciBOoc  affign  co|iq(»1  ypoo  an  outUwtj  for  dimiBiftiiit  U^  coU  tUl  the  delBAdut  has  pleidrd» 
and  then  ho  a^  M>to  covumI  upon  the  ttOaitr^  mdtttr,  whether  he  arae  oac  of  te  rcalai» 
Aci  a  Boi^tf^a^  %oih  aa-iO'law  and  fad»  ihoofh  not  on  th^indidtecal  kfelf,  -hica«fc  tnate  an 
diaiaiihtogtht  (oif  isezccptidoQt  •ftbe7WiU.  3*^    Scnageaa4tt  rrx^ 

A  BC 


^^m  ccaicfcr^ngttoecdrLHtgh-  tiobni  Imltniei  -to^tlncfi  f')  Sn  « j4n, 
«i^i>ccs- the  like  («)  irurtknta  \iith  ^^  (roafegs  i^ii«fl  tks.t'^l- 
^^in-M  the  oomntpnilRw!,  vnd  mot  (o;  nak^  infrricM  <3ffe^ots■if^'J'^*^ 

few  to  be.(iJ/v'J?<l»(  »t'i?.'l»y»  Tha^  the  judgment  for  fuch  ;,{^"^»'| 
OBcQcn  Qui)  be  the  fame  as  for  counterfeiting  tKe  coiiit  ^c,'^  ,  ILMtayK 
Kt  ihe  corntnon  law,  1.  '.  of  drawing  and  hanging  without  Riym.  i]4. 
^»»»rurtog.  .     ,     -.>.,:■  .,^,..     ..■.:■.     'V««'»»S4. 

^'3.-5.,  Iiii)mftb«!v{e)J9aw{4,»Meeflti  TW  the  jiuJg^YO  BrtB««. 
menc  againft  a  man  for  petit  treafon  is  tne  fame  with  that  tor  "^  ><  ■•  '"^t 

theipl«^(Br.«t^atioQ^  theie  bu%ci4„by,,M>{e.^eclc  qU  he.  bp-dh.»r>i.>. 
d^,.   ,j    ..„  .     ^,,  J,    ,_,  ,,    ,„    ^  ,,   ,    .,,,1-^,    ,;■  .,,.      ■,,%  .  ,  ,     |-|  •"Jl*!^- 

(VJi'HI.Mk    BuanMrta."  I'RilkiUtl  •fliii<<tM'   A.  V'C.  ttt.:)  i«lH.e.!(«     Ab. 

).  17.  .  Ab.  f.  Cnnnt  Ut.     B,  Coione  jt.  wht.e  la  .pp«o.n  t^commj  Odii&iI,  ^(^-JdMiMbI 
Mk^U  tk( HtpMii  uii  AWi<%»«Bu;'  ;    :.  '  .'    ':'■  -.ai  '..ic         ..i    ...-i  c.  : 

:>S*ai  6.     The  jtidg>unt.S(;aiaft'a!^/)  ,WAmai!«,4a.sl)«arm.,r<VP'ef.'n>thc 
of  jrwabB,.wbettaitr.i5gh;or  petit  ttcaTa^l  ita^Thlt  Q«"0"*U|;^;p"";j. 
be  (Uanm.totbeplac«)o£eMC»itioB»Bnd  ibBfo^mti  ,--,■■<.  ?^  •  ,  uo.  m     * 

^  IB.    f.  Cmm  JTO. '  1  Rich.  It . 


***?>  >.    The  ju^nrtnc  ag*iaft.a«aB  at  igYwoim 
ftlopyxjf  death,  hayi  jilwJys  bc*n  the  Arte  'fA)'fmct(hi 


'  rr:*  t.«i«K- 1- 

""^tax'tewflw  bc.ta-hMged  by  the  SiJ*"^-^**- 
"TP"  JMl  {fJdc«Ji   Which  in  rtic  (*>■  lolt  i»  <l»orUy  <ntwed  V/t»  c^", 

••jjued    cok.Er,»if.eo.ss».3n-«j'J<?-  -5'5.'!Jl»'J»'lJ"  iS'Ji?  n«';  •*•"" 


8,    T«r  rtieljodgmBntiof  ^w«/*f*,«,V«r*,-iilK»ild,t 
^ftaHairtE*»ntt.jlAaJI.J*f't»,«cb^<SO,Aa;  I&.  .n:  .  , 


,^^*  Tol  Jwfpiijmtn»*r*?t«w#.«tlwr«ft»ftha.fii;ilMg.i,,c«a,T. 
t?!!!!^'^iteSiSln*  fce^iB  f^>  prif«,ni^  lTh%t  hc^l4*T^r' 
^'***«iWi»e  king"*  ^tftidii;:  ■n4*at.1»i»-,l«dr:aqd:4on»„  fvf  joE. 

J^Tfci*!!!*)?  iliai»^Mm,iD:,iH  ^wifaft.at  iht  .lfiing'fl.p»Mf««ti  ^d,„'tj.„.*| 
"•w-iSI  «h«d«ftmfaiR*c<cMtfewin«d.«P*iaihii^)dffeiil«,tiv,n«,^_^T.^^ 


7 


I     t 


' 


ilF^tr^      ?PP«^""g^  whether  at  the  fuit  « 

B.  Forfeit.  ,\;^  .P«^<aion,  amNhe  feifeiture;   1 
JrE^-h^^    .the  body  Aall  lemaia  inprL 


Ab.  F.  Wg.  .^  ^. 
^♦5-  .44  P^  3 


».  h  .I».6j  ' -do,*. Judge-  *r,.A.:j»i„r ^  I 

ki.  Forfcit«| 
Reflimr*  jt^ 

Sci,  f«<iM  i€oi' 

aR.  A^.7fii.    J««Jgift#ft!fwt*Wf«    vulvar,  -»*  *     , 
king  anfwered  of  ibe  profit,  .  ,f^'  th»t  H^e  fan^s  iKouId  I 
))ardoned  ihe  offcnct  ^^^^  U  iIL  J.Jlili^^'"^  granted 

»»«ntit,  That  thcirS-Tinfr''^^*'^*    (Viitefbp.t.  ,,   1 
Contempt..     F..A«AL;S^^^^^  y^^  3  lai 

7*  •«»•-.».,..«<)  B.  fc  ,.  7^  lia.  0.  .  ■>  ,.        ^ 


360.  i   —  -/y   «^"*   ^nae jtnt  du  \    anr 

f/;  R.ft.  43.-'  ^ -^^ft  4^^^r(ff^,  !iM«^defOrde    f 


1 


(ot^yoVo'iSiEyT. 


C».i|«. 


forgity  at  common  law,  grofs  (/)  cfaeau,  confpiracv  nqtrequir-  »"**!«». ' 
in(  <■  »F«ii««i»jiidjnmlt,  teSpiiig'a  bi*d)r-id«fe,'l)rii,ijg3„l  .C'M"'*"" 
wiTOln  lo  lliflc  tbeir  evidence,  and  oKocei  of  Ibe  like  nature,  ,  Ki2rA!r 
Bgainft  the  lirft  principles  of  natural  juftice.andcoMinoQhoncftT,  W  t^Jf*,«a. 
i%*«88*i^tho  iV'^taH.ln6a(U>«^fe1t  tojlhe  pnn^eiiceof the  court  V^  *^-''* 
tijjWlia  ^  tol^til  iwrtiflitneot;  ail*  allSrSch'SneTnii  lien' "kUuia^ 
tolhefgoijd  Hdnbieir'fof  ir  fi)  certafn  ximr'ii)',  Sc."ij  ttajl  >•■»  »•  >^ 
feem  nioft  proper  and  adequate  to  the  offence,  from  the  con-  ;"i?5^-^ 
f^'iU*^?  of  llfF>»fcnR6,«B0ririily»  ani^aiweniUs  teivJenejr  of  K,j^  j7i.  ' 
»t,ih=mai;^c^<fcliWtipi>,;and.»i|ruineri,wiAefcicoiifitlefa-t')!2*««»- 

tioo,.radJsn(ier(,|(i4'fBPf«!J«iiliwbiaijtMaotiinmittrf,aie*''XiS'.SS 
'£«^^1i"l'tyt and  FJC^iec  nr.Jtke  iiffebder„]M -all 'other  dr-^h"  M^tbte. 
cinriftjuccs  ^bich  raay -aiw^IBa^Mgtttate  or  vkttonifatit  thi:  ^.1'>a  » ■ 
£0ilt; -  im'^rtLiIr 

ftBoUb«lfleip»Ue.^ia^^^Btof,io41i:«»r«.   T*   ^^cS*r  J/t, 

j'Sfr  '*"   *«'«'«(•  JW.by.forctijf.iAiinavic.&'uici  '  "'  «    • 
^^"'•^  7-,c.  II,  ana,6,Geo.  I,  c.,  .13,  &c.  &c;  ft(  forth"    :"  '  '  '    ' 
o^J'-'"i''  Title  Tra.lpoiIatloi.(t),  the  Jitdjei,  upon  tmr-,„m 
.^wa,ou  f«,  larceny, -rtl*  In    their  difcreuoo  awardTtb.iiil     ■ '^ 
W?^^  ^ '"^^ ''°"'^  *^  cotreaion,  and  for  thai  attd  other  fc- '  ■■  .;       ' 
fen,      ^      '^  *"  '""^•■of  'cl»>gy,  IBIeaH  of^jlrii^tje  Ifui'.;', ,..."■.„  „ 


fen'tt 
"fed   by 


^cl»»gy,  HifleaH  orjjvmg  the  ufuaJ'..; 

,  etc,  miy  dired  that  the  offender  be' tranfported. 

'6.     But  it  ^)  feems  that  the  court  cannot  be  autho,  ftJ  t>»lifatao. 


toiAi'it  »^  i«i"»:  psteM'.-biw'oity '*y  »a  w'parSini-nt;  «''''• 

irielj^'^^JMoilhoteot  «ik^*irw*urlatffj;.wbfWJbamffi.,'^.bfci|5. 

ciS  l';',fel-.'!rili«1  tb»  i>t>«»''>»f1i«i!"*'«i)e,  W.wilki'!iii.' 
anlif.  l,""^"''  '"y  '"P""'  pa"i<l«"»'«'»8>iHIl;'i'defthdaht,'  S»°-   '':'; 

ants  .'-'?"     ^'"  "i*^*  That  where  there  are  feveral  defendr  (,j  „  c,te4(, 
o„,!l.J?W!  >»'ar4  ofio.ie,S«ea8"<*ftillWI»llMipI'(/)  eftone^  .  ".il.TtT 
oihwjfr.'.  '■'"?'>■ ''"'^'fS""!  •s**'«l"**«Sit*j«SJi;":'-«^ 
co.«(,i,i^  "newhi  tohpajd  hii'pto(«>r«on»bh-i>l,ittWhl  lie;trtiii,,t' 
,bia,-.T?,.  "1  pVifon  tjjl  ill  the  «lliet».*li«4!inji«liaiile!fii;''>     ,i,  T:'. 
an«fceiJ*V'''.,l>0  •'''^  .WifUnffla-hi"'**.  tl»iid«8in*'lir  J 

it EjiS-'-  "Ii'l>J'!l' ie»;riJOderi«  W  ■«w  «J*»  "tP  Cio,.  .,., 

M»S,?".*tJ».^=§Srt  uSiniBng.lto.fJ8iel.«llwiiid«l*t. 

[01  il  ih  '■a"/""*  becaufe  it  redeems  from  imprtfonment;'  "" 

uiey  ^^f^  dificrcnt  itupgt,  it  would  follow  that  vbere 

,  .  ■■  ^'  the 


♦  f 


I   « 


634 


O  r   JUD( 


•      - '     thfe  "books  fiiy.  That  a  man  (hall 
;,  mnfl'te  taken  Id  intend  that  hi 
*•  fums,  of  which  there  is  no  precei 

t^\ «  U4  ^  ^'^«  *^  A  fine  is  under  the 
A6],lUjm.  376,  the  term  m  which  it  is  fet*  and  ( 
»nd  Crot  Car,  be  thought  DToper  i  but  after  thi 
*^V       '  -tion;        -  \ 

,/,     *  Of  jiirfgifiients  without  an  ex 
,  .  :  -  went  j^roDei"  to  the  crime,  there 

• '     '  *     .   litWty,     Secondly,  Abjuration. 

(y)  Fbicb.ss&i      tfif.  a  r.  '^  Judgment  of  out 

*^Co*i*e  i«^.  S^^^^^J^  ^^  ^^^^  coumy-cou 
jinft,  %%x.  '"g^^  the  exigent/  (yvhich  is  a 
l«i]iC.jtc5|i.  riff  ro 'taufe  the  defendant  to  b( 
iSle' ja^      to  cd'ahty-touri  until  he  be  outl 

»eat  appear  Aft  is  /^)  cnteted.lhuSt  /^0.   bf£, 

••baft  Wcft^lftiiliytlle  eHostriUiaiMRMi^eMk  except  1 
coronary  m»A  tilt  ^dgment  i»  gmn  by  the  J««4r()cr#  Coke 
^  M^«»4.  .fttiH.  7.  31.     C16.  iilix.  04S.    p;  Reg»  J 

.    ^/^.  «.     l^^fectlls  {e)  agre< 
lawlry  flor  tretfonf  or  felony  a^ 

.appears  fi<^t  by  fuch  return, 
of  a  (>)  c/r#fV)Ciirf  CO  them  dire<! 
were  outkipi^  or  not,  the  pa 
iball  forfeit  and'  lofe  as  nnuc 
Againft  himupott  ▼tfrdiA  or  a 


{€)  Co*  liht 
iftS*  288. 


•5. 

s  19ft*  lit*    ' 

Tbcloa]»B.  «• 
«•  15.  f.  10.  ' 

a88. 
Botthc 


ttg  toas  to  U  Voldcii»  Dyer  •Jl3..ni4  it  it  mU^  a  qu< 
s  Hale  399.    ^//  Fiach  467.    3  InA.  ^i.  ais.     3  Stat. 

^L'Ai-    ^'^-  '^3-  "if  roch  Or;  ou. 

%  Hfic  408.  erroneous,  whereof  any  one  a 
Cf)  3  Sute  Tr.  the  party  fliall  have  counfel  afl 

}t)nl^%t9.  ^^  "'^'*  but  if  be  will  neith 
S.P.C.34.  iP  convenient  time,  and  the 
F.CorMC3i3.  not  void,  the  proper  executi 

iiTiSift^a  .^?»  •*"  ~  feotenoc  pronou 
syAffiat  54.  judgpieAt»  aiid  no  laan  (hall 
Ab.  E.  Cmoac  offenoe, 

ito. 

•  Ed.  4.  s8.  Ab.  B,  Oorane  55.  is  Co.  tooi.  F.  1 
Y«  feMcace  wattiMwn  v^pqia  •pe'wtUnced  t^lflony,  3  f^ 
caoaoc  affigo  co|ia(il  vpoo  aq  outlawty  for  dlmiaiihi 
and  theo  Jit  tm  l^vt  covnfel  oppn  the  tUloieral 
&<t  I  Boi^^  8^  iMCb  ai'iO'law  and  fia»  though  noi 
diiDuiUhlog  the  (oip  ii  eiccptod  out  U  the  7  Will.  3« 


k 


.CII..4B. 


OF;  JUDGMENT. 


«1S 


refer  to  the  citationt  II)  in  tbe^  ffWgta-  F.  Coim  vs* 


rSan  may  be  attaint^  after  >«  death .   « »M  v        j^    3. 
in    » -notfe  in -Fitiherbett's  Abridgment  <>f  »^"J^„  jj,^  ^^!S:^ 
time  or  Edward  III.  ^  that  m  *X.'«J",^t*  ftcThis  ieatKi  >S»"^i2:' 
a    man  ,  Hath  Wn  attainted  *>LP"^'"  Ae  time  oV  Henry  tV.  'S*^- 

that  If  lie  »Jh6  levies  waragainftihe  «'^8«..  f^j  j„  the  («)  <]up*.>,*c 
i-«^ -  k.   fAhA  hv  the  kine.    And  it  w  wo  •»        «iTi  whJii««fcto 


Tv 


-  ■'■ 


—  _. ...,.  ..^. ...  tf^90^»«««^  *v-|^lii.'t  ta^5.'2j^^* 

^Ideii    »a.thp,fi*ft  andtbi«d  W^^'2ib*  WU»^  B«w.,«Ptow. 

««3-    «!..« tl«  ,«•..«  Uw  i~  to.   Se«  .Ifo  Plow.  »6s^»^"     ^rt  sHk  a 

■'    '      •-'     ii,..o    -jr'»    o,    ■1.;:,     -.     .    vvt.-'-        ••  ,^^, 


'■'    rrii.yliii 


I J 


A-»X. 


1 


-4    i*jf^ 


i  (./     ' 


)    ■  !• 


1  .  .    I .<      \ 


•    .    / 


<  :. 


'•'no    'jic 


•'  .1  f- . 


i  s 


•  J 


'  1 


,u    .' 


hi    ''^-     '•''■'     « 


t    • 


»j    1 .  * 


'i./i:  7c:  J ' 'i ' ;    <j  V '.  ■  (  j  ^j^t^*^^* 


V 


V,  » 


r  r 


- .  l^  i 


■I 


:; 


->'.i 


A     _, 


•  «    t 


y^  vt; 


j;  or    i  -<-'  - 

.     ..        V*     T 

,;   V  i>'./  J  *'»   '■'■   '  •  . 
.     •      ..   .-:'    .i     ' 


CHAtTfiR. 


6^& 


.« 


>■    i 


\     « 


\\ 


\, 


I    ."•■'• 


m  *  •  1.  « 


,     \ 


C.HAPO^^.THE 


J*.X 


^1  •    '  \ 


;Ois..,rQRFElTURE,|j 


T  1 


^  i\  ^^ '^^  I  ain  to  (hew  t 
JfV;' cr  ^oavt^ioit  of  ucafon 


J 


Sil 


'    I  fliall  conGdfr.under  the  i 
fliaU  be  £or£eitod  by  tbe  offer 
.  ,^   jr)  .   l©fe«  h^rdowtf*  .  Thirdly,  H 


'  » 


, ;,  *y     , .   is  forfbitcd  by  the  common  U 


to  the'fif  ft  point,  I  {hal 


•  ti« 


^-  Thir4ijy  T*  wbtii  lime  the 
•'  What  (ball  be  done  wuh  the 
\   are  actually  fdrfeifed. 

Ar  t^  the  jinft  panic ulai 

ofrender/by  the  common  1 
Where  hii  lands  vc  forfc 
Where  bw  gpcdft. 


fj)  3  Ynff.  I^* 
9  Coke  ^,  J.  • 

^41,  fltc.     ,. 

(2.)  3  Inft.  1^.^ 

3  CukcS)  )• 

f  *^  Sec  15  Ed, 
3.  c.  «. 
(rf)Co.Lirt. 

'*  I'LfbfaTdil.-  ' 
lnrrftr.'ft3.' 

4  Coonm.  375* 
1  Hale  S4a« 

Co.  Lite.  Ik ,. 
S.  p.  C.  19U 

a  10* ,    J..  Leon* 
Fr  Xaverfc  ^, 


.  Siff.i:  AiHiiirft',  as  tc 
agreed,' cliat  by  chQ.Cooimor 
.of  the  GfFende(,wa«  (tf)  fc 
fights  of  (i)  ttdJf  to  Unds 
forfeited  to  the  (c)  kin^  b 
to  the  lord  of  wbom  tbey 
tainder  of  petit  Creafon  or  f 
of  a  perfon  attainted  of  higV 
in  fee,  are  actually  vefted 
caufe  they  cannot  ^lefcend, 
freehold  (ball  not  be  in  obe 
SeSf.  2.  Butitfecms  (, 
ITuch  lands  Were  not  vcfted 
during  the  life  of  the  ofFen 

•    Sea.  3*     Alfolt  6r>  fee 

into  tbe.Lauids^bolden  ^of 


CIi.  49-     O  F    F  O  R  F  E  I  T  D  R  E,     Ac.  -  ^^ 

or  rclonr,  without  a  Tpecial  grant,  till  it  appear  by  due  ^ocefi- 
tliit  die  king  bath  had  his  prerogative  of  the  year,  day,  and 
wafte. 

Sta.'^:  It  is  (V/ ft^d.  That  the ■  inheritance  of  things  not  (,}%!„»  ,«. 
lying  in  tenure,  ■•  of  rents-charge,  rents-fcck,   commons,  &c.  •'•  ' 

(hall  belorfcited  to  the  king, by  ajj  attainder  of  high  ireafon,  ♦Co™»*J7«- 
and  tlwtthc  profits  of  ihcm  (hail  be  alfc  foffei'retf  iq  ihe  king 
by  M  attainder  of  felony  durii^  the  life  of  an  offender,  and  that 
theinheritinccJhalibo  Bxtiaguifhejl  by^i?  d«it)ii  for  it  cannot 
cfchtat  becaufe  thecc  is  noienure,  aor  defceml  becaufe  the 
Mood  b  comipted. 

Stfr.'j.'  BirttffitfcVfiTJ.'Tbllt  ite'rightdfaaioh  wh^A,-  m,cAe^. 
etertolandsofaneftateof  MHerftMKM  lire  forfeited,'  eith*  iy  Jookc.j.      ' 
tfaecDtunanUw,  or  by  the  (latute;  and  it  feems  agreed   That  •"■'•H».»*». 
iio(i^  tlgh^rf  Wtx7'lB»'r»H*'lBiiar'^h»T(Ktf  thete  fa  a  tenant  by  mT.'s/"  '"  **• 
feoSfttent,  oi' 'other  title,' no#  f^J  ufe  (ekrepeonlv  lands  toA-  tOF.E«.ee^ 
«j(!4' CJ)"fraudulBrtfly  *iih'  Kn  iVii<M  fb  avoid -Xforfcituwl,  "a^ 
nor  (mJ  condition,  were   liable  to  be  forfeited  before  the  fta-  Jh^MwM'iL 
luteofMlfcn.  8.  fci«ttert't*)'lfctiaiiti't«iUettW  ttot  hefor-  W|i"».iil 
fciced'after  tbf  ftitulp  of  WeflfBinfiw  a.^i  ohJuft,,.  the  life  i,V'''**^' 
of  the'tenaiit  in  tail;  rilHb4A«t««of»6HB«i8.c.  13.      '    J^"****" 

lHikt44.'  wj'lBft.^»,    S.'p.C.'i'S7.'l'l'>«"i"isS*iH!l'    DTn  i8..    Cp.'rjij  l!"' '*■ 

«*i.6-',  'ftH'«*»*».''rh«t»eH*»Bf'nAhIki*iwlferc-  WjUft..,. 
of  a  perfoA'ittainted  of  Winy  is  'foHM,  of  aneftaT*  ofteherilv  t"  *""  '"* 
ance  in  Hie  r^  of  hi»  Wifci  6r*r  «»  eftate  for  life  dnly  ra  Ws  I'St^"^^' 
ownnght,  are  forfeited  to  [he  king,  and  that  rw^bine  tlieteof 
IS  forfeited  to  the  lord. 

Sta:7.-  Jtrkems  M  agiMtf«'  That  by  f«rc4  of  a  fbecial  W«J<w«si. 
cufloiiii|e(ipy.hold  oFmhetiMiKemay  b»f<t>rfeiMdfcyaK:U-  ■^™'«Sjn 
*/'™"l«  eonviaton  of  Ireafoo  orfelony.-Alfo.ithach  been  f.)  ."'W... 
JV™'«W.That  fey  ctiObni  it  may'be  forfeited  foHoeafao  or  »9f"*fll-a.^. 
«'?7>  wen  irfffioiit  a  conriaioB  (  alfo  i^  (j-)  feemj.  the  ftrongtr  L'tfJjU.  ' 
opiDiort,^Thw  it  Ihall  be  forfeced  by  id  atwhtdCf  of  treafbivor  ^,^''''»" 
felonj  Of  tommon  rirfn,  wiibout  any  fpocial  wftoin..biit01  »  Y't>""jV' 

yi^i",^'?:   Vfctie'iji.   ti'CoMttijJrf.  s«.  "  r'>' U..  iSi.  '  «  It<l>lt»ii.;  Cif  l|"t 
'•*■"'*'"*.    >  WUbD  13. 


upon  an  attainder  of  fclonv..the  kins  had  a  rioh,  ,..»^rU  10  »■'•«• 


toaft>4. 


-"I — .  iT/--»-<^->    *  l••^  "J    »"-    >>f<iktnon    »*™»  VI •^™" 
upon  an  attainder  of  fclony.^tbe  ki«g  h^d  a  right  utterly  to  s'-«-'5'^' 
'     :  hioifclf»  wliere  the  perfonji^., 


wafletheland.  holden  of  a'ny  biit^'h^Biicii,  wiic_,  ^.,^ 

attainted  was  feifed  of  an  eftate  of  inheritance,    ^thTr*inhi9  5i«'i^-  ■ 
offn  BfW  hi.(^,/mfe'a  right.,    f,)  ^nd  it.Ji  fai^^  ^X-  fo-^^-^^J- w«^^ 

That 


I 


i 
I 


I     • 


I! 


«3« 


Or'^RPEITURE,  I 


Thtt  AeUh^lnitfalxnh  this  rig 
UtOt  for  a'  jeit  ahd  a  day ;  bi 
the  rifiht'to  h<M  over  the  landj 
t^  the  Ung^itt  1i(!U  of  the  wa 
ih  Magna  CHkrniy'chJ  si.  whic 
^  rtot  hoM  over  the  lands  of  t 
*•  one  yea^  and  a  day,"  and  il 
feemsphmff' t6  intimate  that 
that  ftatute^tbe  king  was  th 
but  only  to  the  year  and  day. 
(9)  B.  C6r.to6.  r^isy  17  £dw«'  2.  having  dech 

general  (z)  opinion  fmcethat  ti 
Indeed  if  this  ftatute  had  bee 
MagnaXhatta,  it  would  ha^ 
many  fubfequent  ftatutes  wh'u 
.  Magna  Chart  a  i  but  being  nc 

49  EdJ,  >  It,  ma  J  bo  w<U  afgoed  that  it  is  i 

4Cokeu4. 

Ba^  49  Aia^e  ^i*  the  coiitn^y  ITeilmt  to  bc'lioldcfi.  «  1 
9%$»  39P.  iiu  344*  And  it  rremt  speed.  That  the  kini 
•▼eif  except  only  at  to  loch  iotciefta  which  by  virtue  ol 
$•  P*  C.  t9i«    Staoadford«*t  Pretogative  j«.    %  Inft,  37 

,  As  to  the  fecond  point,  vh 
ihall  be  forfeited  for  treafon  o 

I  fliall  endeavour  to  (hew, 
fiich  forftiture*    Secondly,  Ir 


r;;  See  the 
Sboki  above 
cited  I  yet  k 
ittmt  admitted 
aEdvr.j. 
F.  Trav.  4*9.* 
Prefcription  50* 
That  the  kip^ 
nm  iotitled  ta 
the  wafte  «l  to 
the  year  an^  * 
4ay  fioU  tfui 
ihitntt* 


F^  Qoiant  »90t 
3cS.  31a  |ja« 

Rtgiftcjr  i6|. 
F.  Traverfe  19. 

a,p..d9c, 
191 


(«)Staiiwtf. 

a.7.  a  iS7. 

C.  Car.  5€6« 

I  ft  Cake  iM« 
lt^«  holdes 


St^»  9.  As  to  dife  firft 
agreedy  That  all  things  wh 
und^r  the  nation  of  m  perfon: 
or  pofieffiorTf  whtcb.  the  part; 
fight,  and  not  as  executor  or 
Stawnd.  FreiDg.  |o  fttch' forfeiture: ' 

45.  and  S.i\C« 

lis.  t.  tt*  That  i  frion  ihall  forfeit  the  goods  of  oth< 
thia  poinr,  vU.  44B^.  s.'44*    F.  Corooe  317,  318, 
to  come  up  to  ir  except  whete'fiich  gooda  ore  waived, 
from  othetf  of  the  like  kijid^  at, corn  oof  of  a  bag, 
Moor  ioo«      Dyer  309,  310.    That  a  term  lioaiicd  t 
lelf,  il  Aot  MoitaUt.    Sea  vidt  Foftte  s^^  • 


WCJtt^gta,  $ga.  la     Alto  it    (t)    C 

Ihi'ait  914.  taken  in  another's  name,  or 

and  the  hooka  9  perftm  who  ht  aftehx^r d  3  < 

cited  10  the  fa-  as  onich  liable  t6  be  forfeit 

luwMig  ftdwm  ^^^  oame,  or  a  leafe  in  poi 


L 


iS4.  6og.  (41. 
7<  J.  7;«. 

L.O.  M.  1,,. 
I  Modem  *t, 

K«n>i|iBd  tMi. 

■  R.Ata.34, 

'  R.  Abr,  ju, 
.   1  K«B*  9»f. 


— Sl'*"'  /!?  "  W  f«m»tobew*,p«tme»S«».ftttleJ, 

'^J^L  5*''''"=". <^'-  " li»Wc in likcniatnenabe Meitad, 
rffriuotfleatly  mi^e  with  an  ^ptem  to  a«?i<(  a  fub(«i|ieiit.ft>r*ei- 
Slf  L!!^^'  "  ^'^  ^  forfeited  fo  fw  ooly  «^t  ii  «j«Md..to 
A«i  benefit  6f  ihc  pm^himfcl|,  if  ai^dc  ij^^  m^tt^bt- 
f^jJ^M*"  mmiagc,  foi  g(»M  confid  era  lion'. y?i(|u>iit  fraud, 
"^'iV^*^  ^^^  *"  '  ^^y  °"  '"^  **"*'*  circiinjftijma  qI  ibe 
■caB^M  fhall  never  be  prefucaed  by  the  coi^f  w^gfe  it  w  not 
eBpraMy  found. 

ft^.  «.    It  huh  been  fj)  adjudged.  That"* power  of  re-  W»KiU«s«4. 
TotatTon  of  the  truft  of  a  fcttlcmem  refcrved , to  the  granwr  '»  ffcJ"'' '' "' 
MUhWe  (o  be  forfeited,  if  k  depend  on  fomethioe  perfoaal  DO  I  ffiaX 
M  done  by  the  grantor  himfelE.  aj  the  making  the  deed  of  »-  ?•• 
WMtmo  finder  bii  own  hand  and  ftaL         ',  VMtinfetaft 

^^13-    Persohal  ThIics>  ItaVte  to  ferfoituW  ftiH  be  m  sca,  ,„ 
2^«d  «,  the  following  cafes,— Firft.  Upon  a  conviflion  of  S-Vrj  ."* 


fr J  5(nr  ir  he 
ftrj  ifta,  f« 

S.iP.  O.  1B4. 


at^l'**  Secondly,  Upon  a  fitgam  ftat  found  before  a  £ 
4eadt^  "Pon  an  rnquifition  of  death  taken  upon  view  of  a  ' 
^f^I '  "  '"  "*'*^*'  "  "  ''/■^  'S'"''.'  Thai  wherever  a  per- 
^^£»n«jgudtjr  bjr  fueh  inqucfl  either  as  a  principal,  or  as  an 
j^7"2^  fe)  brf«rtf  die  faa,  it  found  alfo  to  have  fled  for  the 
li^.in  t''"'*'"  *••*  eo«l''  abfolutel)-,  and  the  iffucs  of  hii 
Tha  uA  **"  acquitted  or  pardoned.  Alfo  it  ia  (A)  agreed, 
.cinal_r"*^2«"»*^<l<rf  any  capital  felony,  either  a»  ptin- 
r>r«^«^^»ffa,j,  brfore  or.  ,ftor,  hefore  juftices  of  oyer,  &c. 
*e  liJrT^  -"tAw  «Mjh«tfoi(Bil.4o-ha»eflfJ^jWflttll  ihUur 

feoue^?!**'^  "^  tb««qutiaJc*hB;laml'i«difcharg«d*M(»con- 
'"H^tfi  ****  ''^*'"*  '^"'*  ''  hathbcen  (»)  haWefl,  Ttwt  ihc 
qwitta!  o^  **"*  a»  to  the  finding,  of  %,fi^mfteH  upon  aniap- 
Tiat  ttL***  '"'J'fl™*"?iOf  Ketit.lM«ny..  Bw  it«  ^>ceMain, 
inoteii.        *My.maj(.«i  oHcafe^  cx«ept  ibttof  theoironct's- 


K«l«7«g. 


»7t. 


.  ^.«»thefimjhie  i>f  a/ufam/«i/.  AJlb  it  feems  (ly 
^taat  whenever  the  iudifiment  agiinft  a  man  i^  .fii£> 
**•«  finding- a /Af^M/cfti  will  not  hurt  hin»i  and  tha^ 


M*  W  -      '''*  particttlara  of  thejtopdi  fouijd-  to  he  forfeited'  m 


S.  P'  C.  ,84. 
F.Corone.o«. 


&/?, 
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(k)  Plowden 
581,  381. 
(f)  Plowdea 
379.  &c« 

{m)  Plowmen 
37  i. 


(«)  1  LeYins 

169. 

3  Keble  459. 

651.  71S. 

ft  Modern  130, 

131. 

ft  Jontt  57. 

I  Vrntris  t99. 

(0)  Co.  Lire. 

13c.  aad  the 

books  above 

cited. 


Of  forfeiture,  LOSS  or  DOWER,    Bk.2. 

SiSf.  17.  Seventhly,  It  (i)  reems,  That  an  annuity  granted 
to  a  man  pro  conjilio  impendendo^  \%  not  forfeitable  by  tbefe  fta^ 
tutes  :  Aifo  it  feems  (/)  doubtful  whether  an  office  gnuiced  to 
a  man  for  life,  and  requiring  (kill  and  confidence,  be  forfeitable; 
but  if  it  be  (m)  granted  in  fee,  it  feems  clear  that  it  naay  be  for* 
feited  even  by  the  common  law;  becaufe  the  grantor  10 giving 
fucb  an  eftate,  vtrhich  {hall  defcend  to  all  the  heirs  of  the 
grantee  however  nnqualified,  feems  plainly  not  to  ba^  been  in- 
duced to  make  his  grant  from  any  coniideration  of  thepecoliBr 
merit  of  the  perfons  who  are  to  execute  the  ofice. 

$i£i.  28.  It  hath  been  [n)  adjudged;  but  not  witboat  great 
difficulty.  That  an  aA  of  parliament  that  cerciiil  perfons  fliall 
forfeit  all  their  lands,  pofle0ions,  rights,  interefts  and  beredita* 
ments,  and  other  things  of  what  nat4ire  foever,  extends  to 
eflates  in  tail,  by  force  of  the  words  **  all  interefts  of  what  na- 
^^  ture  foever.'*  Yet  it  is  (0)  agreed.  That  the  ftatutcs  of  png* 
munire^  which  give  a  general  forf(^iture  of  all  the  lands  and 
tenements  of  the  offender,  extend  not  to  land  in  tail. 


{p)  Suinmarj  84 
I  Ht1e704. 
3  Inft.  47  90* 
SalkeJd  S5. 


SiSf.  29.  It  is  {p)  holden.  That  a  favin^  againft  Ae  cor- 
ruption  of  blood  in  a  ftatute  concerning  felony,  doth  by  neoef- 
fary  confequence  fave  the  land  to  the  heir;  becaufe  theefcheat 
to  the  lord  for  felony  Is  only  pro  diftGu  tgntntu^  occafioned  by 
the  corruption  of  blood.  Alfo  it  is  holden.  That  a  fating  oif 
the  land  to  the  heir  prevents  the  corruption  of  blood,  and  alb 
(f)  Salkcid  85.    the  lofs  of  dower.      But  it  hath  been  {q)  adjudged,  That  a 

faving  againft  the  corruption  of  blood  in  a  Aatute  concemii^ 
treafon,  doth  not  fave  the  land  to  (he  heir,  becaufe  in  treafon 
the  land  goes  to  the  king  by  way  of  immediate  forfeiture,  and 
not  by  efcheat. 

(0  F  l^orf.  3.        5^^.  JO.     As  to  the  third  particular,  wz.  To  what  time  the 

toH  6  e.  forfeiture  fhall  relate, — It  feems  (r)  agreed.  That  the  forfeiture 

s.  p.  c.  19s.  upon  an  attainder  either  of  treafon  or  felony,  (hall  have  relation 

^'^h"°*r^'^*  to  the  time  of  the  offence,  for  the  avoiding  of  all  fubfequent 

cS!Vt.^?,*  alienations  of  the  lands ;    but  to  the  time  of  the  (i)  convifiion, 

%  cnke  170.  ox  fugam  fecit  found,  &c.  only,  as  to  chattels ;  unleft  the  party 

P^owdTn  ^*8l*'  ^^^^  ^'^  kxW^d  in  flying  from  or  reiifKqg  thofe  who  had  arrefled 

I  hIic^So.  *  ^^^  »  ^^  which  cafe  it  is  faid,  that  the  forfeiture  fluU  reblc  to 

361*  the  time  of  the  offence. 

(0  F.  Forf.  30.  • 

&.ftttiidford'i  PrerognWe  48.      S.  P.  C.  192.      B.  Religion  31.      En»o6tioo;  26.      Ferfticvt  ii^ 

F.  Coroiie  196.     j  Hale  362.    (0  Vide  fop.  t.  16.    S.  P.  a  J9U    F.  Conine  ft90.     i  H^  |6t. 


i'j^??,r'*   •   *'^-3''    But  it  feems  («)  unfetded.  Whether  io  ^«w»iw 
''      it  (hall  relate  to  the  time  cf  the  offence,  or  only  to  that  of  the 
judgment. 

StO. 
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"  their  \t(ts,  i\\  foch  rights,  titles,  imtreSs,  pofleflion*,  kafes, 
"  renti,  offices,  md  oth^r  piofits,  which  ihey  (hall  have  at  iHe 
"  tl»y  of  commiuing  fuch  treafons,  or  at  any  lime  berore,  in 
"  as  Urge  and  air.jjlc  manner  as  if  ihis  aft  had  never  been  had 
"  nor  made."— Aud  the  fame  is  enabled  in  near  the  fame  words 
by  5  Sc  6  Hiw.b.  c.  1 1, 

Sta.  19.     And  it  is  farther  enafled  by  33  Hen.  8.  c.  30.   AKJhtoift. 
(eit.  1.    "   That    if  my  perfon   fliall  be   aitainred   of    high  M(h  ur.fcn  by 
"  ircafon  by    the   common     lawi   or  fiatutes  of  this  realm,  {'"^".["l" 
**  every   fuch  atiainder  by    the  common  law  ftiall  be   of  as  ,'fhflu*i„,V- 
**  good  firengih,  value,  force  and  ifFea.  ai  if  it  had  been  done  t.iniaibjjtr. 
"  by  authority  of  parliamerc ;  and  that  the  king,  his  heirs  and  ''"»""• 
"  ftcceflbrs,  (hall  h^ive  as  much  benefit  and  advantage  by  fuch 
"  attainder,  as  well  of  ufes,  rights,  entries,  conditions,  as  pof- 
"  feffions,  reverfions,  mtiaindrrB  and  ail  other  things,  as  if  it 
"  nf*'  '*"*  ^°'"  *"*'  *'«''"'^'*  by  authority  of  parliament,  and 
"  Oiall  be  deemed  and  adjudged  in  aaual  and  real  pofleffion  of 
"  the  lands,  tenemen-s,  hereditaments,  ufes,  goods,  chattdi, 
and  all  oiher  things  of  the  offenders  lo  aitairird,  which  hit 
"  oighnefs  ought  lawfully   to   have,  and  which  tbey  being  fo 
II  •ttiiQted  ought  or  might  lawfully  lofe  or  forfeit,  if  the  at- 
tainder had  been  done  by  authority  of  parliament,  without 
*•  any  office  or  inquifiiton  to  be  found  of  the  fame  j  any  law, 
*'  nalute  ot  ufe  of  the  realm  to  the  contrary  thereof  in  any 
"  wife  notwithjtanding." 

St4I.  20.     '*  Saving  to  all  and  every  perfon  and  prrfons,  and    ScBla    tt. 
"  bodiea  politic,  and  their  heirs    and   tfligns,  and  fuccfrors,    thi.d. 
"  every  of  them  (other  than  fuch  perfon  and  perfons  which 
"  iw'afier  (hjH  be  attainted  of  high  ireafon,  and  their  heira 
"  *"''  "ffigns,  and  every  of  them,   and   all   and  every   oihee 
perfon  and  petfoni,  claiming  by  them  or  any  of  them,  or  to 
"  J''^'  ufci,  or  to  the  ufes  of  any  of  them,  after  the  faid  irea- 
"  f""'  Committed),  ill  fuch  right,  title,  ufe;  poiTeffion,  entry, 
revetfions,  remainders,    interefls,    condition*,    fees,    offices, 
rents,  annuities,  commons,  leales,  and  all  other  commodi- 
tiei,  profits  and  hereditaments  whatfoever  Ihey  or    any  of 
"  them  (hould,  might  or  ought  to  have  bad,  if  thi(  aft  had 
"  never  been  had  or  made." 

In  the  conftruAion  of  thefc  ftatuiei  the  following  points  feem 
nott  confidcrable. 

Srf/.2,.    pijji^  I,  j,  f,^  fettled.  That  they  ire  not  repealed  (OS.F.Gil/. 
I7  '  M»ry,  fefr.  i.  c.  I.  which  cnafls,  "  That  no  pams  ©f  l'*"-'** 
"  ''"th,  penalty  or  forfeiture  in  any  wife  enfue  or   be  to  any  ^UlttMi.ji*, 
'  offender  or  offenders,  for  the  doing  or  committing  any  trea- 
mi,  petit  tteafon  or  mifprifion  of  treafon  other  than  ftich  at 
M  in  the  flatutc  25  £dw.  3.  ordained  and  provided  j"  for  tha 
'oi-  II.  T  t  wordi, 
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\ 


I     I 
I 


\   I 


■  ^" 


/ 


Co.  Litr.  372. 
3^.  and  the 
bookf  cited  to 
the  following 
fedtionfl. 
(")  ^y^r  311. 


(t)  s  Coke  s,  3. 

I  Lecn-trd  279^ 

Moor  125. 

Nubart  340« 

C    Elii.  389. 

citrd  and  agierd, 

C.  Car.  428. 

7  Coke  13, 

Moor  313, 

Lie.  Rep.  ioo« 

1  Hale  241. 

0;3Cckea. 
HobaiC  340, 

341* 

7  Coke  13. 
4  Coke  5«,. 
(«)  3  Coke  1, 3, 
I  Hale  241. 
(«)  3  Coke  II, 
4Coke5g. 
I  Leonard  si. 
9  Coke  95. 
Supra  t  1, 1, 


(i)C.Cir.427, 
Vide  PJowdca 

55*- 

1  Hale  2'43« 


Or  FORFEITURE,  LOSI 

words,  <«  other  than  fuch  as  be  wit 
/*  &c,"  fhall  not  be  taken  to  refei 
forfeitures  which  arc  mentioned  i 
tence,  but  to  trcafons,  petit  trcafo 
which  are  laft  mentioned. 

S£^,  22,  Secondly,  It  is  (/)  aa 
forfeited  by  force  of  thofe  words  n 
•*  of  inheritance/^  which  muft  be 
eftates  in  tail  5  for  eflates  in  fee 
Alfo  it  hath  been  (u)  adjudged,  1 
a  man  and  his  wife,  and  the  heirs 
is  forfeited  by  his  attainder,  and  tl 
if  the  gift  bad  been  made  to  the  ll 

Sea.  23.     Thirdly,  It  was  {x) 

chcjier'i  cafsy  That  the  right  to  a 

ncous  common  recovery  is  not  for 

is  (y)  agreed.  That  a  mere  right 

of  a  flranger,  as  of  a  difcontinuec 

is  not  forfeited  :   (z)  But,  Thai 

which  a  perfon  attainted  of  higV 

forfeited   as  lands  in  pofTcffion. 

not  be  adjudged  in  poflVfllon  c 

and  fcire  facias^    or  feizure  or 

"  7  hat  the  king  fliall  be  deem< 

fliall  have  this  conftruflion,  Th; 

out  office  in  the  fame  manner  ai 

office  found  at  common  law:  U 

feifee  had  been  attainted   of  h 

by  office,  the  king  (hould  not  h 

z  fcire  facias^  or  a  feizure  at  leai\ 

SeSf.  24.    Fourthly,  After  tv> 

the  fdmc  point,  it  was   at  laft 

judues   in  Stone  and  Newmans 

tail  of  the  gift  of  rhe.  crown  n! 

verfioh  being  ftill  in  the  crow 

high  treafon,  the  right  of  the 

becaufe  the  reverfion  continuir 

tail  could  not  be  difcontlnuec] 

after  the  death  of  ihe    feofTej 

and  though  the  intail  by  fuch  5 

to  any  benefit  which  Vhe  feofi't 

finceit  Fs  not  turned  to  a  rlgh 

tihued  ftilj  in  him  for  the  ben^^ 

attainted  (as  appears  from  the 

fiippofes  that  the  rightt!   defcer 

and  cohfequ'ently  that    it    wai 

likc^ifc  continue  In  him  for  { 
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Ssff.  15.      Fifthly,  It  was  folcmnly  adjudged   in  the  ex- 
chequer chamber  in    (f)  Sheffield's  cnfe^  zn^  ajudj;ment  to  the  U)HQUft"i^^ 
toBtrary  in  the  exchequer  rcver fed,  That  where  one  attainted  pj,'^^^    ^  ^^ 
of  high  treafon  it  feifcd  of  a  defeafible  eftatc  in  tail,  and  hath  %Ko\yiQ^,\u 
•t  the  fime  time  a  right  to  an  ancient  intall  which  U  difcon* 
tinned,  he  forfeits  both  the  intail  in  poflKSon,  and  tlie  ri^^ht  to 
the  old  intail  {  for  the  firil  is  within  the  exprefs  wo.ds  of  26 
Hen*  8,  and  the  Utter  within  thofe  of  33  Heo.  9.    And  it  by  no 
means  follows^That  becaufe  naked  rights  uf  adtion  to  lands  int  he 
hands  of  the  heir  of  a  iiifleift^r,  or  of  a  dircontinuec,  or  not  with- 
in the  meaning  of  the  ftatute,  as  it  is  {d)  fettled  that  they  are  C-O  aop.f-'*3« 
not},  theiefore  aif"  a  right  to  lands  in  the  bands  of  the  peiYon 
attainted  bimielf  is  not  within  the  meaning  of  it  j  for  the  for- 
feiture of  fuch  naked  rights,  might  not  only  be  of  dangerou) 
ctmiequence  in  imfettling  pofieiSoas,  hut  might  alfo.  be  highly 
prejudicial  to  ftran^ers  whom  the  (tatute  by  aif  cxprefs  faving 
pfetnly  intends  to  favour  5  but  the  forfeiture  of  the  offender's 
ttght  to  his  own  lands  can  be  of  no  prejudice  to  any  but  him* 
feJf  and  his  heirs,  to  whom  the  ftatute  is  io  fsir  from  intendin;; 
any  favour,  that  it  exprefsly  excludes  ihem  from  all  the  benefit 
of  the  faving  claufe. 

Si^.  a6.    Sixthly,  It  fcems  (e)  agreed,  That  a  power  of  C'JlCoket^^ 
f«voking  the  ufes  of  a  fettleoient  may  be  forfeited  by  force  of  J^Hafe«4* 
3J  Hen.  8.  if  the  execution  of  it  require  nothing  but  what  Fopijamil! 
may  be  as  well  performed  by  any  other  perfon,  as  by  ilie  pa*ty   » Andcrfonigj. 
feimfelf,  by  whom  it  was  referved;    as  the  tender  of,a  fing,  ^^^n^^f 
iic.  Alfo  it  was  adjudged  in  (/)  Engfefitld's  cafe^  That  the  men-  P-imc, 4,3,  &^  • 
tiofi  of  fuch  confiderations  an4  inducements  fc^r  the  referring  *' ^"'^  -**• 
of  fuch  a  power  of  revocation  io  the  preamble  of  it,  as  arc  infe-  ({^  the  oth«** 
parable  from  the  perfon,  do  not  alter, the  cafe,  if  nothing  of  bo.,ic«aboTc 
this  kind  be  inferted  in  the  pro^ifo  itfelf,  by  which  it  is  referved.  ^[fedand     eed 
But  it  is  agreed,  That  if  the  provifo  by  which  fuch  a  power  is  1  Kcbiesw' 
referved  require  fomething  inseparably  annexed  to  the  perfon,  763.  773* 
it  keeps  it  out  of  the  ftatute  ;  and  therefore  in  the  (g)  duke  of  L,^'/y?  *79» 
'Nirfsik*scafe  where  theie  was  this  provifo.  That  if  the  duke  iRaiiJjs. 
fcouW  be  minded  to  alter  and  revoke  the  ufc?,  and  fignify  his  (?)  7  Cake  ij. 
mind  in  writing  under  his  .hand  and  feaU  that  ibef),  &c.  it  was  c"ed«d\Ve«a 
clearly  ad^udged^  That  the  power  of  revocation  was  not  for-  i  Levi„x  ...9. 
fcitabie,  bccaufe  it  depended  on  the  duke's  fignifying  his  mind  aKebh!f66, 
in  writing  under  his  proper  hand   and  feal,  which  none  but  l^^^fk^^L 
himfelf  could  do.     Alfo  it  was  adjudged  in  (^b)  Mainscafe^  (A)Sup.f.  u. 
That  the  law  is  the  fame  where  fuch  provifo  doth  not^xpreMy  »  »•!'  «*6-    . 
tcqwre  the  party's  fignifying  a  change  of  mind,'  but  or.lv  i^iuh  ajTJs!** 
that  the  deed  of  revocation  be  under  his  proper  hand  and  feai,  $cc.to,to%. 
(i)  But  if  fuch  provifo  require  only  the  tender  of  a  ring  by  the  "  A^^t|jJ^,J' 
feoffcr,  rp>(9  adtunc  dectaranu  that  th?  tender  is  t6  the  intent  to  \  M^Sern  40, 
•void  the  feoffment,  it  fcemsi  unfettled,  whether  it  cotoc  within 
the  fame  conftru£tion.  -w 

T  t  a  ^^^» 


I  « 
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{k)  Plowmen 
3^1,  382. 
(t)  Flowden 
379.  *«• 

37  J. 


(«)  1  Le?ins 

1C9. 

3  Keble459, 

6^1.   712. 

%  Modern  130, 
131. 

%  joncs  57. 

(o)  Co.  Lire. 
130.  and  the 
bo<^ks  above 
cited. 


Of  forfeiture,  LOI 

'  Si^.ij.  Seventhly,  It  {>)  feei 
to  a  m^npro  ccnfilio  Impendendo^  \ 
tutcs:  Alfo  iffcems  (/)  doubtful 
a  man  for  life,  and  requiring  (kill  a 
but  if  it  be  (m)  granted  in  fee,  it  fc 
feiteJ  even  by  the  common  law;  1 
fuch  an  cflatc,  which  fliall  defc 
grantee  however  tinqualified,  fccm 
duced  to  make  his  grant  from  any 
merit  of  the  pcrfons  who  arc  to  ex 

Se£i.  28.  It  hath  been  [n)  adj 
difficulty,  That  an  aft  of  parliar 
forfeit  all  their  lands,  pofl'eflions, 
ments,  and  other  things  of  wh; 
cftates  in  tail,  by  force  of  the  wo 
*«  ture  foevcr.''  Yet  it  is  (0)  aar 
munire^  which  give  a  general  f( 
tenements  of  the  ofFender,  extend 


[p)  Summary  8« 
I  Hale  704. 
3  Inft,  47  90. 

Saikeld  85. 


Sep.  29.  It  IS  {p)  holden,  T 
ruption  of  blood  in  a  flatute  cor 
fary  Confequcnce  fave  the  land  t 
to  the  lord  for  felony  is  only  pr 
the  corruption  of  blood.  Alfo 
the  land  to  the  heir  prevents  iht 
(f)  Salkcid  85.    the  lofs  of  dower.      But  it  h 

faving  againft  the  corruption  c 
treafon,  doth  not  fave  the  land 
the  land  goes  to  the  king  by  ws 
not  by  cfcheat. 


(0  F.  Forf,  3. 

30. 

30  H.  6.  5. 

S.  P.  c.  19s.       upon  an  attainder  either  of  treaf 

Co.  Li  r.  a, 

a  Cnke  170. 

38  Edw.  3,  5», 

Piowden  488. 

I  Hale  360. 

361. 

(1)  F.  Forf.  30, 

&raundford*8  Pr«rogat?ire  48.      S.  P.  C.  192.       B.  ReUrio, 

F.  Corone  196,     j  Hale  362,     (r)  Vide  fop.  L  16.      S.  P. 


Seff.  30.     As  to  the  third  pa 
forfeiture  fliall  relate. — It  feema 


alienations  of  the  lands  ;     but  t 
OT  fugam  frcit  found,   &cz.    only 
were  (/)  killed  in  flying  from  c 
him  ;  in  which  cafe  it  is  faid, 
the  time  of  the  ofi^ence. 


'       It  (hall  relate  to  the  time  cf   tt 

judgment. 
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ojhcf,  becaufe  they  coold  not  be  heir  to  ^beir  fMhtri'fo^  that  (.)'^  51^^  1     ', 
cfaej  never  had  any  inheritable  blood  in  them,'^  But  the  ground  HtB^rky  iIm.  *^' 
of  this  opinion  f<ems  to  be  overthrown  by  the  refolution  in  the  •^'|^'W4*|* 
cafe  of  CoUhgwood  and  Ptkci^  wherein  it  was  adjudged  (»t)  in  [»)  /j^.^g. ' 
the  exchequer-cbamber  by  feven  judges  agairiS  three,  tb^t'  the  i  Vyit«94ia.*  • 
fons  of  an  alien  might  be  heirs  to  one  another  if  born  in  £ng-  ^^*         ^ 
laod  or  naturalized  \  and  yet  it  is  ceruin  that  tbey  coiild  lyot.be  uiVi  ^9!'- 
heirs  to  their  father.     Alfb  it  fecms  to  (n)  be  the  better  opi«-  »  siderfin  »4f • 
nion.  That  where  a  perfoh  attainted  hath  ifluc  by  a  woman  ^****2!I^  "fl 
feifed  of  lands  of  inheritance,  fuch  iflTue  may  inherit  the  toother,  h.  7.  iT^^tii 
though  be  never  had  any  inheritable  blood  from  the  father.  ^*y»  c.  ? 9^. 

**  '  Al)ridgeaBrb; 

Tenant  bjr  Cortofy  15.  and  fphtrcfn  it  it  holdcui  That  if  tb*  huftvnd  of  islnKtrftHx  have  x^^t^  aol 
be  attainted  of  friony  aod  pardtoed*  he  ihall  not  W  tenapt  kf  caiiHefy  by  rwfe>  -of  t'h^  f(fiic  bora 
before  the  pardon,  but  by  reafon  of  i0ae  born  after  be  ihall |  ftontk  wfacncf  it  jieceilarily  fdlloiri,  that 
IJKh  ilToettuft  be  iiitKritable  to  the  wife,  Alfo  h  ta  adrnkted,  Co.  LUt.  84.  b.  That  the  i0ae  of 
to  inheritrix  by  an  aliea  or  %  pcrfon  attainted  may  be  lo  wkrd,  whkh  too  Id  not  he  oalefi  he  could 
inherit  the  mother.  Vide  C.  Jac.  539.  Litt.  Rap.  ag.  1  Lttiosjyi  69*  Bat  tlie  comnry  waa  ao* 
acDtlj  faoiden.     3  Coke  41,    Brafioa  B.  3.  c.  13.  f.  19,  so* 

&<??.  50.     Fourthly,  It  fecms  clear.  That  notwithRanding  a  (,)  co,  utt,  s, 
perfon  attainted  be  to  many  purpufes  looked  upon  as  dead  in  (^)FletaB.  s« 
law,  yet  he  hath  a  capacity  to  (0)  purchafe  land,  which  the  c^Litt.^i.  it 
king  Oiall  have  upon  office  found,     Alfo  if  the  father  of  a  per-  b.  m.  danceftor 
fon  attainted  die  feifed  of  an  eftate  of  inheritance  during  his  3^*^ 
life,  no  {p)  younger  brother  can  be  jjeir,  but  the  land  (ball  IrtawSfs.^ 
rather  efcheat;  for  the  elder  brother,  though  attainted,  is  fiill  ^.  6.  f.  ^*  V 
a  brother,  and  no  other  can  be  heir  to  the  father  While  he  is  alive;  ^  Pttltlaii  s0» 
But  It  feems  {q)  agreed  at  this  day,  That  if  he  die  before  the  ^j^*^**^*** 
father,  the  younger  brother  (hall  be  heir.  Dtfttat  7. 

1  Veotrif  413. 
417.      I  Levins  Co*     a^Aflisexi.    K»yi66.]7o.    i  Sadnfiaiai).    f6Aflt*a.    jffjSeetht 
booki  nest  abo?e  cited,  and  Qro,  Decent  64.    Coil  ^raAoaBL  3^  &  14.  <•  IJ.    . 

♦ 

^ea.  51.     Fifthly,  Tt  is  clear.  That  the  corruption  of  blood  ,. 
from  an  attainder  is  fo  high  that  it  carinot  ]^  at)rblute]y  falvc4 
but  by  the  a6l  of  parliament^  for  it/cems  (r),  agreed.  That  the  M  CcLht.  t. 
king's  pardon  cannot  rcftore  the  WqQd.fo  as  to  make  tbc  perfoij  Jfp^^^^j- 
attainted  capable  either  ofinh^fi.ting  .otb<;rs,  or  of  beuig  iq*  tlBft.as3. 
hcrited  htmfeff  by  any  one  bprn  before ^hp, pMpa,  .  (1^  XixM  ,  ^^IT 'IT 
fuch  perfon  have  a  fon  born  after  the  pardon,  and  purchaic,^.^  jS^  j.  ^, 
lands  and  die,  fuch  fon  may  be  his  heir,  unlefs  he  have  an  elder  (1)  See  the 
brother  alive  born  befote  the  pardon  r  for  a  ptrddlnr  doth  as  M  ^^^ 
were  make  a  man  a  new  creattire,  and  give  him  a  new  capacity, 
in  refpe£fc  whereof  bis  ifTue  born  after  4be  ^dqo  w$y  he  bis     • 
heir,  as  to  lands  purchafed  after  the  pa^doq  \if  the  fsM7>e  manner 
as  if  he  had  never  been  attainted, 

t  SeSl.  52.     It  is  enafled  by  7  Ann.  c.  21.  f.  10.  **  That  ride  the  my 
"  after  deceafe  6t  the   pretender  no  attainder  for  trcafon  (hall  ^^^ned  and 

*  elegant  treatife 

intitled  *!  Ccnfiderattonf  en  the  Law  of  Forfcitttrat,*'  attributed  to  the  late  Lord  Hardwicke,  or  to 
^•1  Ton  the  sa^/f  mMfd  Ywii^e* 

^*  extend 
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Of  forfeiture,  LOS 


\n 


I  Half  |€6 


But  fe  much  of  this  ftatuic  as  cr 
(d)  S.  P.  C.  5S,  j^^  ^^^^  ^^y  ^^^^^g  ^^  j^g  ^^^^^^ 

more  at  large  fed.  38.),  unlefs  ihe 
to  have  iled. 

Se^,  57,  Alft)  it  was  tntQti 
forth  more  at  larce  ch.  27.  fe£t,  1 1 
given  by  that  (tacutc  on  the  returr 
comprifcd,  that  the  (hcrifF  (hall  cs 
fciztd,  and  faftly  kept  till  the  dj 
,_.  turned,  &c.  and  this  is  flill  in 
s^.«adf,Pr«r«g.  l^atute  of  i  Rich.  3.  c.  3.  for  thij 
^'  the  goods  of  ihofe  who  are  arrcftc 

5/^.  38.     And  fo  far  as  it  re 

a£led  by  the  faid  ftatutc  i  Rich. 

*♦  that  no  (herifF,  under  (hcrlff, 

chile,  or  any  other  pcrfon,  ta 

perfon  arretted  or  imprifoned  f 

*<  that  the  f^mc  perfon  fo  art  eft c 

*•  or  attainted  of  fuch  felony  ace 

*'  fame  ©oods  otherwife  lawful! v 

*'  the  double  value  of  the  i^od 

«♦  hurt  in  that  behalf,  by  (/)  adi 

Se^,  3c.     This  flatutc  is  faic 

common  law,  and  hath  been  {b 

(i)*!  R»*?'  lA    ^^^  fcizurc  of  money  as  of  any  o 

Sf^.  40.     It  feems  plain  fron 
(OCoUif.391.  t,e  leired  as  («)  foon  as  they 
3Po-%7o'^.    whole  townfcip  is  anfwerable  {k 
>3  H.  4. 13.  6.  may  iciae  tbem  (I)  wticr^ver  the 

Ab.  F.  Fort,  3^. 

ftsAlTiac^i.  Ab  F.  Cormc  181.  B.  Charge  4;.  Foj 
ford**  PrerogAtivc  47*  47  £•  3*  9^^«  '  (0  93  AtilzeiSi. 
For/eiturc  3a.     Srauodford*!  Prerogaiti?e  47. 

(3)  Whcthei  Uie  kirg  ukci  the  foifeited  goods^  fubjc^ 
1m  542. 


Se^.  41*  And  at  the  com 
fuch  townfliip,  Ttert  the  goo 
of  J*  S.  who  imbc^zled  theni 
Kdw.  3.  c.  3.  *'  That  if  any 
**  exchequer  by  eftreats  of  th< 
•<  tives  and  felons,  and  will  all 
<(  which  is  chargeable^  he  iha 
««  other." 

Ssff^  42*    As  to  the    feco 
lp|c9  bpr  dowpr ;  ((  i%   a^ree<^ 


Vide  I  Hale 
366,  567   for  a 
voriety  ot  ib* 
ferrationi  upoa 
thai  aa. 
(/J  For  prece- 
dents of  fuch 
aAioos,  Tee  i 
Lutwyche  i33« 
C.  Elis.  749* 

f^)  Vide  flip, 
^33*34.  35. 


(a»)  F.  Coioac 
300.  347. 
S.  P.  C 194. 
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f 

Edw.  6,  ch.  12.  the  wife  not  only  loft  her  dower  atcotn*  (,)s.  P.c.19^. 
mon  («)  law,  but  alfo  her  dower  (•)  ad  •fiium  eccleftay  or  ix  Co.  Utt.  31.37. 
afinfu  fatris,  or  by  fpecial  (/>)  cuftooi  (except  that  of  (^)  gavel-  t?;?|V747. 
kind),  by  an  attainder  of  any  treafon  or  (r)  capital  felony,  jinft.47.*ii. 
whether  (1)  committed  before  or  after  the  marriage,  and  whe-  i  Hale  jw. 
thcr  the  lands  were  in  the  hands  of  a  (/)  feoflFec,  or  forfeited  to  (^•)  Co-^^^-  ST- 
the  king,  or  efcheatcd  to  the  lord  of  the  fee  \  and  though  the  s.'p.c.  195. 
(u)  attainder  were  pardoned,  &Ct  fA'?*"*.^"' 

Bttapo  311.  Winch  »7.  (y )  Br«ao»  3II.  (r)  Cft.  Litt.  41.  1  Hale  359.  \t)  Co.  Litt.  31. 
(t)  3  Inil.  »i6.  S»T.  54,  5?.  Co.  Litt.  41.  Benlowe  55,  56,  57,  Djet  140.  Moor  639.  Coo.  by 
Vafilnr.     Litt.  f.  55.      (•)  i  Leooard  3.  , 

&^.  43.    But  it  (*)  feeoif  that  the  wife  never  forfeited  (#)Co.Lltf.  ,7, 

lands  given  jointly  to  her  huftand  and  her,  whether  by  way  j  inft.»i6. 

of  frank-marriage  or  otherwifc,  but  only  for  the  year  and  day  jj^**""'* 

and  wafte  (j).  (jj  Br«a.  119. 

Supft  fed.  a.  coo.Brad.130. 

Sea.  44*  Alfo  it  hath  been  (z)  adjudged.  That  if  a  huf-  («)  3  inft.  sr6. 
band  having  levied  a  fine  with  proclamations,  is  afterwards  Mow  639. 879. 
erroneouily  attainted  of  high  treafon,  and  the  five  years  pafs 
after  hia  death,  and  then  the  outlawry  is  reverfed,  the  wife 
may  purfue  her  title  of  dower  within  five  years  after  fuch  rc- 
verfal;  becaufe  being  barred  of  her  dower  by  the  attainder 
while  it  ftood  in  force,  which  attainder  (he  could  no. way  rc- 
vcrfe,  file  had  no  remedy  to  purfue  her  title  of  dower  within 
the  five  years,  and  therefore  fliall  not  be  barred  by  her  non- 
claim. 

Sea.  45.  Ij  ij  cnafled  by  I  Edw.  6.  c.  la.  f.  17.  «  That 
"  albeit  any  perfon  (hail  be  attainted  of  any  treafon  or  felony 
«  whatfbever,  yet  that  notwithftanding  every  woman  that  (hall 
H  fortune  to  be  wife  of  the  perfon  fo  attainted,  (hall  be  endow- 
«  able  and  enabled  to  demand,  have,  and  enjoy  her  dower  in  like 
'*  manner  and  form  as  though  her  hu(band  had  not  been  at- 
♦<  tainted,  &c." 

Si^.  46.    But  this  is  repealed  as  to  treafon  by  5  &  6  Edw. 
6. c.  xi.  par.  9.  by  which  it  is  enabled,  **  That  the  wife  whofe 
♦'  hulband  (hall  be  attainted  of  any  treafon  whatfoever,  (hall 
"  in  no  wife  be  received  to  afk,  challenge,  demand,  or  have  ^^^'f*^'  '^^' 
«  dowry  of  any  the  lands,  tenements,  or  hereditaments  of  the  qI  ^'J/jy. 
"  perfon  fo  attainted  during  the  faid  attainder  in  force.*'    And  3^, 
this  hath  been  conftrued  (a)  to  extend  as  well  to  an  attainder  « Hale  339*     , 
9f  petit  treafon,  as  of  high  treafon. 

A«  to  the  third  point,  viz.  How  far  the  blood  is  corrupted  by  ^  ^^^  ^^^^ 
an  attainder  of  treafon  or  felony,  the  following  particulars  feem  4Coniii.  %iu 
Qiuft  rendarkablc* 

T  I  4  ^'^. 


I 


• 

i 


I  < 
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fa)  I  fnft.  Sir, 
S.  P*  C.  195.  » 

t«ta<Jeroff>fra/w 

X'<^    06.t,he: 
■"  •  • 

'    .     ..'-1  '4 

J9*»S9«  ' 

«•  Nooabii,  II j': 


Of  FORFE 

.1,  ^If  "^1;7; .  Firft,  r, 
rte  Mood  rt-n>  far  ft 

AenobiHtybr^gcnt 
«"ncs  igrtbbJc.    ' 

"^5^.  *48.:>  Second 
rb«  intorie  as  heir  to 

"oT  '^9.  i6«.    '*"<•*«',  td  •derive  the 

ft"  .    ,        '^^"  tdfut^tlUcifAu 

»  Sid.  100,  ic,;.' ■"'*  " '""«  be  grandfa 

(') }  Coke  10.    ^•»«nted,  h  is  clear,  1 

»^«t.  f«.  74«,     the  grandfather  of  the 

>  H.re  ,56.     .  "^'^'^'^f^  <l«rive  the  defc 

«  Ccke  ,66.       Wn  of  Ihe  attainder  he  , 

r/;.v.„.,i..  jf there  l,e  tw6  brotbe, 

D.lifeli ,;.  :.  •  *?  ^tainted,  and  eithe, 

iH.ie356,"    ,. die   without  iflbe,  the  ( 

r/Zc'cf"'  '"'«->'«"d  of  the  father 
iVr  z,^""?'  tonvej-ed,  is  corrupted. 
»  Veni.i,  4,^^  ihe  attainder  of  a  pcrfoi 
f  te-*,  •■  :'*=<»?''cpnce  of  the  defcer 
(*)c.cV,r,4u  "I'^'o  remote  i  and  « 
»Ventti,4,,.*   '0"ow,  that  where  one  n 

""y  IJ9. 166,    ?^''  "Of  *«  barred  by  th 

.  -^  :4fox  r "^"t^'  ^^'«''  «"<»  have 
vi<ieB«ata,-/.  •!"^»  becAureht  derives  I 
B.  3...I4*,    .  Afla/br  iJie'Ttke  reafon  i 

«•«•  ..■,^f?n»JP«tc^afe^an(Js  and  di 

{*)C«.  Wtt.  fc.  Bis  beJK  bicaufe  tic  may  m 

anctn,  «5. 1^. .  Th„ ,,  left  doMbtful^oo,  j6g.    , 

«  beeaufi  the  atfairtder  of 
P'ood,   and   not  the  co'late 
which    was    vefted  in  them 

fiH)i.'."Thatfomihavehc 
<?fta«nfcd  have  iflue  two  foji 


(i)  Co.  LJtr.  0. 
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^t^  «\itt,  Ijttiure  they     «ooId   not  be  heir  to  (beir  father,  fo»  ihjt  (,y,  jn  ,-,- 

JT  ~  >*>e]i  ntvtr  hid  smy  I  riheritable  blood  in  them."  But  rhe  ground  Hudriw  wh.  ■ 

■""  of  thii opinion  f«ms     to  be  oVeithrown  by  the  itfoluiion  in  iht  ».V^««*»« 

"A  «/  Cil/i-rjw"*/     tmJ  Paei,  wherein  it  waa  adjuJ-ed  (m)  in  (.j/gu.^i. 

-fct-lf.f,  tbetxdiM)uw-tha«»ber  by  fe*en  judges  igaihB  three,  that  the  1  Vvtu|4ifc 

foni  of  JO  iVien  might  be  heirs  to  one  another  is  borr,  in  ling-  5?*"  - 

^!^.  7^*23  •»!«)  onnturili«d  I    tf\i  yet  it  i«  ceruinth^t  ihcy  could  not,t>e  hh' USl 'T'* 

I  ^'  ia.  ~  ''*'"  *•*  "'^'^  fwher.     Alfo  it  fisems  to  [«)  be  th^  beUfi  opi-  •  'jderfin  ■4I, 

iiion,  That  where    a  perfon    attainted  bath  ilTue  by  a  womin  '^''"jj^''^ 

Aired  of  landi  of  inbeiitance,  fuch  ifTue  may  inherit  the  (nother,  h!"  it.  cind 

>  ,._j  T>,._  thoueh  he  never  had  any  inheritable  blood  from  the  father.            s.  p.  c.  joc. 

-    3.tad,Jl,r  b                                      /                                                                                             At,rii(td  STiL 

•  V/hI^  sufin  Tuiii  tf  Cgncff  15.  ■!><>  vkonc  It  i>  holiicB,  Tbit  EfEh*  liufbHiJ  of  •nhhtiltrlii  hiie  rtTue,  lol 

L   *■'  -n    ih  TS^  ^!  ""i»'nl  of  ''"o"!  «°''  p«nl»BOli  he  ft'll  »ai  b*  teamt  bf  noncfr  bj  twifa*  «f  th«  Wue  bora 

■  '              ■  bffojt  ihf  pirdon,  bat  by  lufDii  o(  iffa*  born  ifler  hi  tiM\  freqi  *lKnn  it  Jtt'Hinlj  frdla*>,  ihie 

•t:eiBLM(.  Alir  fchia;>(nutt   be  iotieriiible  w  lAe  wife.     Alfa  ii  i>  adnktcd,  Ce.  LUi.  8f  b.     TtuiihailTu  rf 

-t  ioT,  w)  *r  fc  f  1  infctrir.rr  bj  m  iliaa  or  ■  pnf.n   ■niloud  mj  be  In  w»m1,  whwb  xaoH  i»i  (k  ■■left  be  could 

,-   ,—  -....  'f'"'*""'ni>th«,     Vid»C.  J»c,  539.    1-iii.  Ran.  (S.    i  Li*yia  cf, »«.  Bat  (lie  cootnn  wM  in- 

,  0..r3!,^..  «>cB.ljboM.n.      jCnkcti.     B.iapa  B.  j,  t.  ,j.  C  19,  JO. 

;i,(  him,  iK-  Srit.  jo.      Fourthly,  It  fecms  clear.  That  notwithfianding  a  w  Co.  Lt*  j. 
,\U  b  it «  -  perfon  attainted  be  to  many  purpcjfes  looked  upon  as  dead  in  &)  n«r»  B.  1. 
■  V  il;icti'5|i.  Jaw,  jr«  he     hath  a  capadiy  to  (e)  purchafe  land,  which  the  ^\.'-  '■ 
ot  1.3c:  pi^^"  ^'"S  'h'"  have  upon  office  found.     Alfe  if  ihc  father  of  a  per-   b.  M."'Ji«to 
tir-'j:tiitiiii'"i''  ^?"  aitiimed    die  feifcd  of  an  eftate  of  inheritance,  during  hfs  si". 
-*rcin;«t'  '''^^>  ""  f?)    younper  brother  can  be  beifi   but  the  land   fliaU  nS^i?^'^ 
i-^-i  -'Jfli*  rather  efcheac  i  for  the  elder  brother,  though  attainted,  is  ftill  x.TT^' ^'. 
c'btocW  ■  brother,  a  u  d  no  other  can  be  heir  to  the  father  while  he  is  alive:  l^tPuitiMi*. 
■'■   ...'^fejc:  But  it  feems    (y)  agreed  at  this  day.  That  if  he  die  before  the  ^D»«««« 
■''"  '^j^^i-iatt'  '«■"'•  '*"«  younger  brotherlhall  be  heir.                                      DUtntj. 
.  ;,  UUMKibI"''  417.      iLoin.  Co.     jjAfli.eii.    Nej»66, 170.    1  SMrfoiiM.    *6AflM«.    If^sicSU 
.[itni^ia=''  b*>k.  «ii .bo»B    cit.d,MdBro.D,fcHn64.    CDa,Bt»flpoB,j,6  »4.t  17.                   ' 

■.!iwrof«|*^ji.  Sta.  sr.         Fifthly,  It  is  clear.  That  the  corruption  of  blood  , 

1  rj;  "  1''=  *  . -^  from  ""  attainder  is  fo  high  that  it  cannot  be  abfolmcly  falvcd 

■ "  '"^  '^^  ^•^  *""  ^y  '^'^  **^  of  parliament }  for  it  Jeems  (r)  agreed.  Thai  the  (O  Cb-U*  I. 

.  j;!«W»»^]i;;  ■  Itine's  pfdon    cannot  reftore  the  Wpod  fo  ai  to  make  the, peffofljfj;  g^ 

S :i Vrt" W **  |-,  attainted  capable  cither  oflnheriting  others,  or  of  beine. iq-  .ini..,!. 

.'.„  t(  Wiim*vi  heiitedhimfclf  by  any  one  horn  before .ihppardpn.  .  (j;  Yet  if  °^^'^ 

.'«,-\Mii5ft°''lrt  fuch  petfon    have  a  fon  born  after  the  pardon,  and  pu'chaii, i^"f jy''    . 


,.,*«' 


i-W*'^    iLf.        f"'^**  petfon    have  a  fon  born  after  the  pardon,  and  pu'chafii,  (^'''j^Y  . 
.,  _*«ii«s^  |j„js  »nddi*r,  fuch  fon  may  be  bis  heir,  unlefs  he  have  an  elder  (OSeetli. 

btothei  »Uve.  born  befoje  the  pardon ;  for  a  pardiw  doth  as  it  «["  «« 
^eietnaVe  a  man  anew  cteature,  and  give  him  a  new  capacity,  "     * 

in  ie(pe£t  whereof  his  ifTuc  borij  after  *be  ^dqn  may  he  hi* 


heir,  ai  to  lands  purchafed  af:cr'  the  pardo^i  iq  the  fuse 
;iti!i''*  '         «  if  he  had  never  been  attainted. 


ii'itt'""''' 


"'*''''Sl)B'«''"!fJ'\  -V  S'fl-  52.    It  is'enaaed  by  7  Ann.  c.  n.  f:  10.  "That  vu,a,^, 

oUit'-'        (^[(ji*'  ,,\       "  after  doceafe  of  the    pretender  no  attainder  for  treafon  (hall  '^"j"™^^!;; 
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OF  A 

<«  e)(tcnd  to  the  di 
••  of  the  right  or  ti 
•«  right  or  title  of  t 
•«  ibeir  natural  Jivi 
**  to  ^vcry  perfon  i 
•'  any  laDd39  fenen 
«  4uy  fuch  offender 
**  tained,  if  no   fuc 


cc 


t  &<».  S3»  But 
That  the  faid  prov 
of  the  7  Aon.  c.  2 
latioa,  force,  or  c 
not  only  of  the  far 
and  every  bis  fon  a 
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CHAPTE 


OF    A  V  O I  i 


FOR  Ac  better  un< 
avoiding  of  judgm< 
to  flicwt  How  fuch  Ju 
cffcft  of  fuch  Avoidance. 

And  firft,  fuchjudgmi 
writ  of  Krrpr  j  or,  by  w 

They  fnay  be  avoided  1 
For  faults  apparent  in  tb< 
Hr  4*b9rf  the  record. 

Sin,  I.     And  firft  I 
jwdgmeiUs  rtay  be  avoid( 


y^^'^li.  9.^*  ^  '*"'^»  apparent  in  tbe  r 
^/ofiifhecoinei  Tiiat  notwtthfianding  it  b 
o  S*j**I  ^^  common  pleas  to  fuffer  a 

Con.  39  H.  5.  a7-  ^  Ab.  F,  Rf  fp,  52,     B.  Udig.  3 


Ch.5o.         OF  AVOIDING  JUDGMENT.  651 

Zay/^tiin  the  (ame  {b)  tertn  id  which  an  exigent  is  returnable,  (t^in.s.^?. 
to  avoid  the  outlawry  without  writ  of  error,  by  ihewing  that  Ab.F. Error  i^. 
he  purchafed  a  {c)  fuperft^tai  out  of  the  {d)  fame  court,  and  A^b."*  Er*'«i. 
(/)  delivered  it  to  the  (beriff  before  the  quiMo  exa^us^  bfc.  or  But  foine  bavt* 
by  (hewing  any  {J)  other  matter  apparent  on  record  which  hoMen.Tbittn 
makes  the  ouilawry  erroneous,  as  the  want  of  an  {g)  original,  ^^i^deiX"** 
or  the  {h)  omiflion  of  procefs,  or  want  (/}  of  form  in  a  writ  of  tbit  or  any 
proclamation,  &c.  or  a  (k)  return  by  a  perfon  appearing  not  to  •«'»«'€■"**■ 
beflieriff',  or  a  (/)  variance  between  the  original  and  exigent,  cS!'Jtt.a5» 
or  other  procefs,  or  the  want  of  fuch  addition  as  (m)  required  37H.  6. 17. 
by  I  Hen.  5.    Yet  u  is  faid  in   maay  (»)  hoolcf,  to  be  the  A»».F.utia|. 
conftant  courfc  of  ihe  court  of  king's  bench,  never  to  reverfc  S.'Erfor  97. 
an  ouilawry  on  the  ciown-fidc,  cither  in  the  fame  or  a  different  «  H.  6.37. 
term,  for  (0)  ihcfe  or  other  errors  of  the  like  nature  (»s  {p)  the  ^^y^* »  ^■'* 
want  of  a  tapirs  to  the  iherifF  of    the  county  whereof  the  foi9H.6.44« 
party  is  named,  or  a  (q)  fault  in  the  indiament),.  without  a  Ab.  F  UtU.  t*. 
wniof  errx>r.~Yet  fince  Sir  Edward  (r)  Coke  fecms  to  be  of  ^'  JJ**J«**' 
another  opinion,  and  fince  alfo  it  is  clearly  hoi  den.  That  one  Ab.  F.Vdai» 
may  plead  even  a  matter  of  faQ  in  the  king's  bench  in  avoid-  »7. 
ance   of  an    outlawry    of  feUny^    which   cannot  be   pleaded  ?o*^% 
in  avoidance  of  any  other  outlawry,  as  (ball    be  more  fully  Ab,F.Pr2ie6t 
ihcwn,  feaion  the  fixihi    I  (hall  leave  this  point  to  be  farther  «>• 
confidercd-     However  it  is  {s)  agreed,  That  conviaion  of  fc-  f;^*'^^'^.^ 
lony  whereon  the  party  hath  had  his  clergy  may  be  difcharged  Ab.  eA/tlVf. 
by  exception  to  the  indidment,  becaufe  no  writ  of  error  lies  '4- 
of  fuch  a  conviaion.  not  being  a  judgment.  Abf^B^uIi. 

8  H    K 

F.Eiror4a.     ii  R.  4,  j^     3!l  N.  6.  i.  4$.      Ab.  F.  Utlag.  «7-     I  Anderfon  36.      Bot  i'r^  Abr 

745.     the  ton  rary  ,.  i^.d  to  have  been  boiaen  39  Eli«.        {d)  30  H,  tf.  3.       Ab.  F.  Proted   11' 

5e :u»  If  ihe  lufcrfcii«a,  were  from  lh<  chancery,  7  H.  4,  c.     Ab.  F.  foperf.  lo.     B.  Utiaa,  tf  c    *SiJ 

perledeat  8.    Vi<j<.  ,|  h.  6.  18.     Ab.  F.  Error  14.     7  JEdw.  4.  9«     Ab.  F.  Exiient  i.     B.  Suowl 

(edeas  31.    F.  N.  B    aj6.     (#)  14  H.  4.  $7.     B.  Utiag.  15.     L.  quin.  Edw.  4,  5.      Ab.  B.  Etrw 

'SS*   Jr^'!.*^^*  »a3.  and  ic  is  faid  oot  to  be  «)«teri«l  whether  it  were  d«Uvcred  to  the  Aerift' or 

not.    to.  Lilt.  ii8.     B,  Uilag.  8.     4  E.  4'  4a«  Con.  F.  Error  77.     Vide  F.  Etr.  ^x^  ' (f\  Coke  on 

litt.  »S9.    33  H. «.  I.  5.     Ab.  B.  Vrlag.  'x^.      (^)  n  H.  7.  4-      Ab.  B  ITUag.  7!.    '7^  g,  .  ^ 

Ab.  B,  fcrror  17^,     p,  yj^g.  ^,^     Vide  19  Edw.  4,  8.     B«t  it  ii  agreed,  Th«  ao  outlawry  wiciioot 

Mf  on<.Ml  It  not  void,  but  voidable  ooJy,  F.  Color  4c.     Uiiag- 18.     7  H.  7.  5.      Ab.  F«  Error  <*. 

Kc,i«r-y  19.    B.  UcUg.  45.     L.  quia.  Edw.  4. 1 16.  *  (*)  33  H.  6.  i.  45.     Ab.  F.  UiUg.  ^7.    f  >f. 

*•  }1\    *•*•  '•  Error.  19.     B.  Uilag.  19.     19  H.  tf.  s.     Ab.  F.  Error  »6.     L.  quio.  Ed.  4.  1  f 6. 

B.  ai!»|.  45.   (i)  u,er  ao6.  11  H.  4.  34,  (4)  Dyer  41.  (/)  F.  Otiag.  41.    38  H.  6.  31.  Ab.  F.UtUg. 

T'rsV  3»r6.    Ab.F.  Dif-3.     16  Edw.  4.  9.    B.  Error  17X.    F.  Dif.  17.     «oH.4.  iS.    Ab. 

F.  Dif.  at.    1  Rich,  j^  ,  j^      B.  Mif.  80.    Variance  90.  (m)  8  H.  6.  37.     Ab.  B.  Er.  19.     i  A*. 

.lerfcn.  36.    1  R,  Abr.  743.     %  Inft.  670.      Con.  B.  UtUg-  3**     3^  H.  6.  I.    («)  1  E.  Ab.  743. 

II  ci'^*      Ab.  F.  UtJag.  a8.      4  &•  4*  4»9  43*      Ab.  B.  BifAt  158.      Utiig.  67.     ,9H.«.». 

Ab.  F.  Error  16.     Vide  Palmer  43.     Con.  u  H.  7.  4.      Ab.  B.  Utieg.  78.      (•)  Not  for  the  want 

ofMaddttion,i9H.6.  a.    Ab.  l".  Enor  a6.     11  H.  6.  is^^- §4*    r^^  6«P-c,a7.  f.  ,iy.     9H. 

•  15.    B- Utiag.  ao  34.      39H.6.1.     (7)  I  Bulftfode  109.     1  Side<fia  144-     (O'Co.  Utt.  sm. 

;'J' "  **•  7. 4.    B.  Udag.  78.     33  H.  6.  I.    Ab. F.  Utlag.  »7.    8  H.  6.  37.    Ab.  B.  UtUg.  10^ 

(1;  Chi.  EItt,  489,  ^9..  ^ 

&^.  a.  At  to  the  fecond  particular,  ml:^.  Where  a  judg- 
ment may  be  avoided,  without  writ  of  error,  for  matters  dthwrt 
(^c  rccord.-nplc  ii  bQlden*  Th«t  he  who  purchafes  land  of  a 

per&a 


5* 

■ 


i        > 
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tf  s.  purchafcr  cannot  falfify  as  to  the 
j»e2o.8.  lie  may  ifaTfify  for  the  time,  w 
gcncrafly  of  fhe  offence  in  ihe 


(OSummtry       pcrfon  who  afterwards  is  [t]  out 

ihIic 361,  *  "P'^"  ^'^  °^"  ^)  <^on^efiion,  m 
f  inft  tjo.  '.  2s  to  the  rime  wherein  the  fel 
Yet  ihe  contrary  comnfiittcd,  but  alfo  as  to  the  pi 

49  AfTitc 

B.Corone 

F.  Taverfe  19* 

(a)  Somma  y        -        , 

S70.  tnetitse  is  not  mstterial  upon  ( 

n  HaJcj^r*  ;      '  

3lnft.  a3i,  ^%Tn^tfk46Q^%s*  'TWw,4.  1,2. 

>      I 

■'\.5//?;^.''Alfoitrecmsf>'); 

focver  given  by  pcrfons  who  hr 

agaioft  the  perfon  condemned 

ipecial  matter  without  writ  of 

a  commiflion  authorifes  to  pr 

fore  A.  B.  C.  and  twelve  oi 

4:ooiiniffiqnefs  proceed  on  an 

fons  only.    . 

Se^.4.   Alfo  it  feems  (a)  a 

of  which  a  man  is  attainted 

liament,  the  attainder  may 

without  plea. 
c.  EIU.  4.  *^ 

*Tu  hi4  thftt  a  wtH  of  error  Vtet  on  fuch  a  pardon.  B 
For  theavoiding  of  an  oufbwry  by  the  kio^'a  paroon,  v, 
it  £diir.  3.  3<.    B.  Appeal  7,  ^2.     9  H.  5    14,  1^. 


9  Inft  «^r«  ' 

riowlaik  3|)t, 


Sonoanary  ayi. 
S  Coke  79.'. 
Sup.c.  37.f.  53. 
C.  Eliz.ys. 


t  R*Attr.4l9. 


(^}Co.titt.a69< 
loMf.  4.7. 


SeSf.  5.  But  it  hath  b 
letters  patents  rcverfing  ar 
afterwards  made  good  by   a 

Se^.  6«  It  feems  gene 
law,  in  {t)  fav^em  ^it€c. 
WF  mhilT''  mght  he  avoided  by  plea, 
\|,i8.i7.^  '  «^  intbo  kings 's  fcrvice  b 
33H.1S.  i^'  theoutlawry  f<J  pronoun 
TudMsV  !>«  generally  (f)  agreed,  i 
.  .31  Affiac  17.  (agamft  a  party  (^)  righ^ 
ay  Airiaft47.     pfca  ©f  a;iy  matter  ^A^  of 

,t,iu  1,.  J3»  J  Inft.  M.    Coi).  It  ^<! w,  4.  7 3 .   B  U 

•  That  he  wl)p  pleads  tpis  plea  muO  ibew    in  v^  hole 

aver  hit  plea^  and  by  5  Edw.  3,  13    ao  averment  \ 

.  hiw'tng  no  record fcHtfyiog  fucb  laiprironmeot*      ^</J 

.<F.  S(4. fa^ 64,     .ij  H.7.  5,    9.  UU«  79.      4.1.dv 

Ab.  F.  Ra/r  SOI*     ^Cokesi,    Co,  Lice.  74.*      fe 

F.  Respond.  54.  foi.    7  H.  6, 15.     Ab.  B    lTtI^{]t 

irt  (,  9.-    (/»}  Not  by  the  pira  of  in^pfilonruenc.      l- 

o^  ^MiS  bcjfOJid  k#..    F.  UiUg.  ;i7, 


•*> 


H.  6,    I 
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Sr^.  7*     And  it  is  enaded  by  26  Hen.  9*  c*  13.  and  5  &  6  Outi^wty 
Edw.  6.  c  u.    *«  That  *»ll  proccft  of  outlawry  to  be  had  It'J^^^fZ 
••  or  made  within  this  feaJm,  againft  any  offenders  in  trcafon,  t^thrtks'^hii'fn 
^*  being  refiantor  iobabitlBg  out  of  (be  limits  of  this  reafoiy  or  «7«<vioi«dij. 
**  in  any  of  the  parts  beyond  the  feas  at  the  ttoie  of  the  out-    . 
**  lawry  pronounced  againfl  them,  (ball  be  as  good  and  eSec- 
**  tuat  in  law  to  all  intents  and  purpofei^  as  if  fuc^  offenders 
^  had  been  refident  and  dwelling  within  this  realm  at  the 
'*  time  of  fuch  proce&  awarded,  and  outlawry  pronounced  $    ' 
••  (h)  provided,  that  if  the  party  fo  to  be  outlawed,  fliall,  with-  ih,lm£esm,€» 
**  in  one  year  next  after  the  faid  outlawry  pronouitced,  r/)?4..i  -       *  * 

««  yield  himfelf  to  the  chief  jufticc  of  England  for  the  time  be-  C')  S  s«t»Tf. 

**'  ingy  and  offer  to  trarerfe  the  indidment  or  appeal  whereon  jM«4hif€47. 

**  the  faid  outlawry  (hall  be  pronounced  as  is  afqrefaid,  that  udsicimsff. 

••  tbeahciball  be  received  to  the  fame  trJtver(e>'  and  being  IllLj'J*^!^* 

"  thereupon  found  not  guilty  by  the  verdift  pf  twelve  men,  "»^»^« «•"•,' 

*<  he,fl)aU  be  clearly  acquitted  ^d  difcharged  of  f he  faid  ouc- 

•*  lawry,  &c" 

&^.  8.     And  it  hath  been  (k)  refolvcd,  That  thefeftirtfifes  ,^. 
extend  as  well  to  treafoos  by  fubfequcnt  ftatutcs  m  to  tlwfc  i  /e?  ^  *  ^'^ 
within  25  Edw.  3.  '  »it  fee  f>yet 

ISO.    error  afigotS  for  the  reveiGI  of  ta  outliwrr  of  bigh  treafoi^  that  the  defeo4enf  Wti  beyond 
lb  at  tJic  time.  .■;•''. 

S*^-  9»      It  fecms  generally  agreed.   That  any  outlawry. (/)'J|.h.^0/t. 
whatfoever  may  be  avoided  by  a  defendant's  coming-in  upon  "i^.  45-    -  ^ 
the  (I)  capias  utlagatum^  and   pleading  a  [m)  mirnofmer  either  f  J.^Jel'i**^, 
of  then^cne  or  addition  in  the  writ^  &c.  as  li|r  fhewin^  that  ,^»1  m.' 17*.  44! 
whereas  be  is  called  by  fuch  aoame  of  (n)  bapufp)*'  or  (^)  fur-  ^^"^|^^' 
name,  he  hath  been  always  knowp  by  a  differept:  one»  and  not  ^^.^Jy,*^' 
by  that  in  the  writ,  &c.  or  whereas  he  is  nimcd'of  TucK  eflatc.  Dyer  19a* 
degree,  or  myftcry,  that  he  hath  fomedl^r'(^)  addition^  and.  ^•^^••8*ry  «• 
notthitln  the  writ,  8tc.     Alfl>  it^s  faid  iiv  niajiy  {q)   books  Vs,\V'^' 
thathenny  ^lead,  that  there  \h  no  Aicb  to^;Mi  a»  sbat  wineicof  Mir/toTmersJt. 
he  is  named.   And  it  fcents  cfe^iflf  agrttod,  Tbar-  He  mayplead,  l^^'^^'l' 
that  at  the  time  of  the  wvk  putoh^fed  and  evervfmwi,:^'lir.'bath  5^  '^.'ii' 

•  •'.»*     :     .,    ^ .'  .        \   \  it  l^^i  7.'B^w.  4-|. 

i7H.S«it«ix.      aiM.e.  a}.      19  H,  6«  8a»       sH-5-7«     a8H*^»,      Vi^ef;  Vi0artc«'74, 
19 H. 6,  5g.    ,1  £^^,  ^,  37,  38,     (^  --  H.  6.  I.  '4S«     But  in  Jbc  aV'<»gineft*  df  thl«*cale, 
Bto.  mUsiry  a.      the  contrary  fecrAi  ttf  be  hddenv  t«ti:  tJdt^iifry  W-     '(*0  Fit«.'  mi»gtT>  44, 
Brt.  Utitgpvj  u      a7  H,  8.  n.  i».      (0}  14  Edjv.  4,  6.     ^6.  Uila»ry  53. ..  .f  9  E^A^/a.  ^^^i. 
Bio.8ci.Fae.iji.    Mifnofmer  i.    a;  H,  8.  n,  m,'    la  f^-  6,7*.    Si)  if  on*  be  c^led  ib%h#  Writhe 
fon  of  J.  S.  he  may  plead  that  be  U  the  fon  of  W.  S  lo  Edw,  4I  ill    Bro.  Idcihp^  lioYj^iAfs'g.'  (T)  ^««* 
NoofutS.    Eftoptl47.67.     i  Edw.  4.  »,     ai  H.  6.  s©-      a«'H."fi«a.b.      F.  UtU^rf  Ji.i5.i7. 
Bro,Vtla|ary  15.  ,4.  7J.     Mtfnofmer  5a,      5  H.  7.  16.  a.     7  EJw.  4.  i.      5  H.  c."  7.     .Abn«gcd 
Bio,  Uiligary  15,      Fin,    UiUgary  37.  .    But  'c it  there  laid^  ihft  fome  were  of  opTpto"*  ''*^'* 
tb«  pirtjr  ihonld  be  put  to  hi«  writ  of  error,  becnufe    ^*-  *■   the"  fame  perion.^      See  38   H.  6. 
I,  B.  Utlagaty  3».  51.     10  Edw.  4.  16,     Bro.  Sciie  Fa<iat  i|t.     9  Edw.  4.  1^4,  15:     if^J^l*\ 
Uilipry  13.  t6.      aa  Edw.  4.  37.      ai  H.  $.  %x.       53  H.  6.  51.       B«.  XJihg.»y  »6.       »•«•» 
B«.  300,  301.      Bat  the  contrary  ii  bohkn  33  H.  6.  1.       Bccaofe  foch  p)ra  wouU  •▼»»  the 
ttKhwiyatainft  all  perfoot.      Bio.  Utlagaiy  s^,      Tl&src  is  aa  opinion  to  the  cootrary,  but  it 
km  a0t  wamated  by  the  ycai-bsok, 
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(r)  Fitt.  UtlH. 

30.  33. 
ffiopel  54. 
"Error  23. 
3S  H.  6.  I. 
s8  H.  6. 1. 
33  H.  6.  38. 
%i  H.  6k  7.  1 6. 

19  H.  6.  |o, 
Dyerifi* 
9  E.4. 1. 
%•  UUaf.  M. 

as-  3»»  33-  5^» 
SI  Edw.4.  79. 


tirade  bis  abode  at  fame  (r] 
writ,  &c.  and  it  is  (s)  fak 
ftall  only  be  avoided  as  to 
{t)  not  be  intended  to  be  1 
force  again(t  the  perfon  of 
But  it  is  faid,  That  a  perfc 
mentioned  in  a  record  of  1 
ring  that  there  are  two  ^( 
that  the  perfon  intende< 
younger^  but  ihall  be  p' 
wMch  is  (aid  by  fome  to 
after  an  outlawry  returne 
ing  in  civil  caufes  (y)  b< 
Such  inau«r  it   the  fame  name  may  com< 

Sl*'^*  *f  *  of"*  "^'  ^^^  ^^^^^  intended  \ 

?bJpiacrinbc  **^5  diverfity  of  the  name 

indiaraent.  exigent  (hall  iiTue  witt 

Vide  11 E. 4,  tended:   Yet  this  (a) 

2oH.i.  19.  williBot  a  writ  of  idtnn 

It  it  adjudged  tk<  proceft  vasiaDt  from 

^l^t;  « .  without  the  confent  of 

Ah,  F.  UtI.  t5« 

That  it  ii  no  ptea  for  one  fitmed  of  the  pwiHtk  of  ( 
and  that  he  was  coannarant  at  D«  aod  tbenfoie 
^^'*  34  73«  10  H.  6.4.  30  H.  6. 1.  F.  £ri 
F.  Set.  fac.  55.  B«  UtI.  23.  That  a  CMpiat  ad  ft 
tbe  affirmance  cr  avoMtooi  •f  tiie«uthwiy.  V 
(t)  And  for  this  caufe  thif  it  a  good  piea  io  av 
ability  14.  %i  H.  7.  13.  7  £.  4.  1.  B. 
Idenp.  aoaiiah  2,  3.  Tide  B.  Utlag.  s9«  55, 
43»  Viritacc  74.  (ar)  F«  tfd.  6»  16  iUfp»  %i 
Idemp.  noffi.  3.5,  7^  8.  F.  Idemp.  Dom.  3. 
Ideiii^.Htili.  3,  4.  11.  14  M.  4.  27.  F.  Idc 
B.  Idemp.  odin.  6.  L.  qoiir.  Edw.  4.  51. 
aom,  «  »tt    9  Ha  4. 3. 


.'  AnD  now  I  aia  t 

may  be  avoided  by  v 
already,  cfa.  29.  fe6^ 
of  !lhcr>pristtip»)*  i/y^  j 
i^'abia^ptane  only  o\ 

fettled^  TbM  ^  writ 
or  flSlonj  may  be  bi 
lNitd[.ttie..p3urax»  I 

Shower  13.        (c)   Vide 

Seff.  it.      Seco 
felony,  before    he  i 


»»S»  »7a-  558^ 
5  €ak»  M IW    r 

.Oweo  147/  f  4I; 

1  LeoD9rd'34iJ,x 


-lit 


id)  I  H.  7. 13. 

h. 

B.  Erior  351. 


go,       OF    AVC^TDING  JUDGMENT. 


2    < 


Attorney  general. 

'   S£^»   '3*     -T^otirtWy,  That  an  attainder  of  felofiy  of  a  per- ^/;  Dyer  S4' 
Coa    'mrho  had    atny    lands,  {hall  never  be  reverfed  by  writ   of  i  t^ehu  i4»* 
error  ("/)  without  a  /rfr^  /i^iflj  againft  all  the  tci'-eeiUnts  and  i.^E^iV?*  ' 
J^rds  mediate  aaci    ioimediace  ;    but  it  is  (g)  (cttled.  That  fucb  3K.ebie»9« 
/cire  f^^^*  "  "^^^   r^eceffary  in  the  cafe  of  high  treafon.     Alfo  it  4  E.  4..  10. 
is  {h)  f**^»  Tha^    it  is  n^  t  ncceflary  in  the  cafe  of  felony  when  ^'^^^^^^ 
it  is  ftfgSefi^^  <^**    ^he  roll  that  the  party  had  no  lands,  and  the  4Eai'  4I  ««• 
gtttorncy  general    ^cnfefTes  it.  sf^ti^d  mVi» 

JknntPs  •P*^  ««»*«^««>«of  tH  tiM  pvcedenti.    ^*;  %  Sdktia  495.    Vid«3  KeWe  19, 


5>-^*    ^4*  ^i^^Wy,  Ttoat  it  hath  been  (1)  fettled,  That  the  (0  3  ^«<l.*»** 
fiacuce  «rf^S3  "«r»  ^  g.  c.  -atg.  which  enadh,  "  That  if  any  per-  \^^ 
««   fan  Ihallbe    ^^^ainted   of  high  treafon  by  the  courfe  of  the         ^»«35»    . 
«a    coanxnon  laiii^^    ^^  ftatutea  of  this  realm,  that  in  every  fuch 
««   cb£^9  ^^^^  ^^^crrli  attainder  by  the  coauaoii  law  (ball  bcof  as 
M    gCH^  ftceiigtft:^  .^  valu«»  force  and  efFc£ly  as  if  it  had  been  done 
««    by  authority    o^  parliament,'*  is  to  be  intended  of  lawful  at- 
^^liiders  ^Jj;**^   ^i«wrfe  of  the  commoa  law,  and  not  of  crrone*     ' 
Q^yM  moS^   ^^  ^^^aainders,  which  therefore  may  be  avoided  in  the 
£j^0fte  fiia»»«r  a«    licforc. 

^«^-    <  5'     St^K^tMy,  That  it  is  aNb  clear.  That  the  ftatvte  of  (*)   ^vtrbicb  b 
r*)    ^8  Elix.  c.    ^^^  ^hich  cnaas,  «•  That  no  record  of  attain-  t^*^"^  ****„*Md 
•c    der  that  thei;^    ^^^33  of  high  treafon,  where  the  party  is  or  hath  ^^^^^^^hf  a 
c«    l>eeit  €»cet«%^^^  gig^l  1)0  reverfisd,  avohied  or  impeached  by  any  ■>^>  ^^|cc^ 

ple^  of  irri^    ^^  error,'*  extends  not  (/)  to  attainders  finer  Qr^'^V^i^^** 


-  ^ 


S#^-   «*•      S^^enthly,  («)  That  it  hath  been  holden.  That  («•>  ,  jj^  ^^ 
^  ^wrric  of  error  n^^  j^  ^  |.^||g»3  bench  of  an  anaioder  before  the  '     - ' 

lord    ta*^  TOxarax-d. 

A«rx>  no«r  I  ^„  ;„  ^^  ftcond  place  to  (hew  the  cff^  of  the 
»9*n^^'f^t  *■  i^aigmentt  as  to  whkh  I  (ball  tak*  Mcicc  o«lf 
^  tlie  following  parriculars: 


_       'J  tj.         j3|^^  That  it  is  (n)  agreed,  Thae  •(tee  an  .  ,  »  ^ 
orfrtaWty  or   <reafoA  or  fdony  is  revcrifed,  the    party  ftalt  i^*/'"'*  -N 
l>c    P"'  '**  v»)    j>lead  to  the  Indiament,  for  that  ftiU  lenuttiw  7  H.7k|*. 
goo**-   ^     *    ^  5«to  * 

*%  Y»toSiit«L-"U"»;»«'    «OiH.t3.    Ab;F.Pt«i«.^oiin.    B,UtlH,7V    Cob.  .i  H. «.  JJ; 
,.  F-i"         '»•.     B.UtIag.t4.    Vide ».  Ctlag.  3S. 


*   *^?i^Lent  ^''"^J''  ''^'^a*  it  is  Taid  by  Sir  Edward  Crf/, '  T^ 
the  iuagracn^  i>e  erroneous,  both  that,  and  the  execution  there- 
upon^ 
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(^)3  Inn.  %,  iQ.  upony  and  all  former  procee 

of  error  5  but  if  the  cxecutii 
reverfed. 

Se^f.  19;  Thirdly,  Th 
if  the  king  grant  over  the  h 
or  felony,  and  afterwards  tl 
may  enter  on  the  patentee, 
to  the  king,  nor  tfcirefacu 


(f )  I  AAdri(»a 

ita. 


CHAPTER    T 


OF  EXECUTI 


4CMm.|87.      yV  ^^  now  nothing  r< 


perfon  condemned 


(m)Ck.i^tZ9 


•At  to  which,  having  (h( 
tainted,  Standing  mute  co  s 
againft  him,  fliall  net  be 
ordinary  execution  proper 
only  the  following  par  tic  u 

Sea.  u    Firft^  That 
only  power  to  award  cxei 
but  alfo  againft  .perfons 
other  {t)  court,  the  reco 
thereof,  being  firft  {d)  rei 
and  themfelves  brought  t 

I  Sidrrfiji  7ft.       t -Levins  6u 
FoAer  140* 

lo  the  cafe  of  the  Earl  oi  Ferrera  it   was   rei 

vifted  of  mordefy  before  the  iords  in  patiiatnent,  3 
fuant  to  25  Geo.  a.  Aould  lapfe  before  fuch  exec 
czrcution  cither  by  the  high  court  of  parliament  t 
crjijthe  court  of  king*i  bench,  the  parhamer.t  nr.\ 
perly  reniovrH  into  that  court*  Fofter  140.— N.  ] 
ihalt  of  the  king's  bench  the  ufual  place  of  exccui; 
of  Surry.    4  Burrows  aoS6.    Strange  553* 

* 

//;c. Car.  175,     5//7*  2.     Secondly, 
3  Mod.  ift4.       atvarded  into  a  different 
{g)  c.  Car.  T76.  was  tried  and  convidlec 
c.  J«c.  495.       tainder  is  removed  into    t 

1  Lcvi"'6r.      "n^y  award  the  cxccutioi 

1  Sldeifiji  71* 


Y*;iSid.7«. 

X  Levins  6i« 
X  Keble  244* 
Snp.c.44.  CiS. 
(c)  %  Hale  4* 
Po^bam  13  !• 
C.  Car.  176. 
t.  Jac.49S. 
(</)  C.  Car.  i75« 
C  Jac  .  495. 
X  Siderhn  721  73. 


^ 


( 


Ch.5i.   ^f  feXECUTlOM   AN0  kEPRIEVJB*  g^- 

SO!.  3.    Thirdly,  That  where  a  pcrfort  attainted  hath  been  (*)  Pdpham 
at  k^e  after  his    attainder,   and  afterwards  is    brought    into  *V' 
couirt  and  demanded  why   execution  (hould   rtot  be   awarded  %'  j,"'  '7^' 
agairift  him,  [h)  If  he  deny  that  he  it  the  fame  perfon,  it  (hall  Crojl*pton'?gt. 
be  (i)  immediately  tried  by  a  jury  returned  for  that  purpofc.       ■  "*^«  407. 

(0  I  Sid.  7«, 

Whether  the  pirtf  in«y  km  ^rfcmptof>  duUeoget  en  fnch  •  trial,  Hdt  c,  4.    r'I''^Tu  ^n"* 

&^.  4.    Fourthly^  That  the  court  (i)  may  command  exe-  fi\t'  u    i» 
tuiion  to  he  done  without  any  writ.  3  Moiern  JL 

Bat  femctimci  «ie«!iitioii  it  commanded  by  wlit,  •■  In  Sir  Wtlfei'  Ralfelgh's  cafe.  *<>o'Mr^'^  a 
and  in  Lofd  Sufford's  cafe.  State  triali,  Toi.  3.  p,  |oi.  being  bMh  ia  iIm  coftody  of  the  ifeuri.i;„J 
of  the  Tower,  and  beheaded  onJy.  ^       we  iicuienant 

SeB.  5.     fifthly.  That  it  is  (l)  holden  t>y  &>/  and  flaU,  . n  ,  .  . 
That  no  execution  can  be  warranted  unlefs  it  be  purfuant  to  iif,a?»;»J^, 
the  judgment;   and  therefore  that  it  cannot  be  altered  by  the  «»Cokci3o/ 
king,  as  from  hanging  to  beheading.     Yet  fince  there  i$  a  great  ♦^•'""'  >79.-. 
number  of  precedents,  where  (m)  men  condemned  to  be  hang-  sJmmary  t73. 
ed  for  felony,  and  women  condemned  to  be  burnt  («)  for  trca-  '  "*''«  So«» 
fon,  have  been  beheaded  by  force  of  a  fpecial  warrant  from  J""^*, 
the  icing  to  that  purpofe  j  and  fince  (•)  Bra^fon  and  (p)  Staund-   15  Rayt.%5. 
ford  And  the  (q)  year-hok  of  35  Hen*  6.  fpeaking  of  this  mat-   »9  »•;"••  *^4» 
ter,  are  not  fo  cxprefs  as  Coh  and  Halt^  but  fay  only  in  gene-   f*n'  b^Vm 
raljThat  the  (heriflF  cannot  lawfully  behead  a  man  who  is  only  Staunf.  1*98. 
condemned  to  be  hanged;   by  which  they  may  perhaps  intend  And  accordingly 
no  more  than  that  he  cannot  lawfully  do  it  of  his  own  au-  lo^  s»o«rVoii, 
thority ;  I  fliallleave  this  matter  to  be  farther  confidered  (i).  andSancbar,. 
However,  it  is  agreed.  That  where  beheading  is  part  of  the  ''^wfch  ^^'f*'; 
judgment,  as  in  cafe  of  high  treafon,  the  king  may  (r)  pardon  TJACT 
all  the  reft,  and  confequently  in  fuch  cafe  the  judgment  will  3loft.a11.111* 
be  well  executed  by  beheading  only.  9  V**^^  121. 

fRfMd  10  3s  If.  8.  Duks  of  Somerfet  in  5  Edvr.  6.  3  Inft.  111.  Lord  Aodley  in  6  Car.  i.  i  Sfatfl 
Trull  171,  („j  Qgg^n  Caiharine  Howard,  Lady  fane  Orey,  Cuoot-rf»  of  Swiifbury  Lady  Alice  L^fle. 
*i  a  ^"■**  "^'  W  Brtdon  104.  (/»)  S.  P.  C.  I3.  f^J  35  H,  6.  38.  (r)  Somman  »73. 
3  "*' 31*  5^*  2X1*  l»  ^olte  rjo.  Supra  c.  37.  f.  ii.  3  Inft.  31.  it  is  fatd.  That  fuch  a  pardoa 
noft  be  noder  the  great  feal  3  but  it  fecma  admitted  that  It  may  be  by  a  writ*     %  Si«  Tr.  794,  705. 

(>)  The  king  cannot  vary  the  e«eration  fo  at  to  aggratare  the  puniihmrikt.  But  it  doth  not  fof« 
lev  fram  thence,  that  he  who  can  wholly  pardon  the  ofteodrr  cannot  mitigate  hi&  punifhment,  with 
regard  to  the  pain  or  in^my  of  it.  FoAer  269.  1  Burr.  ^54.  and  this  prerogatrre  ii  part  of  thtf 
cofflmen  law.  Fofter  %-jo,  4  Comm.  398.  therefore  it  it  not  criminal  in  the  officer  who  obeys  • 
vetraot  from  the  crdwo  for  beheading  a  periba  tinder  fentence  of  death  for  a  felony,  or  a  woman  for 
«i«oBofanykind.    Fofter  a68. 

Se&.  6.     Sixthly,  That  it  feems  (j)  agreed  at  this  day,  (»)  Fofter  167. 
That  an  execution  cannot  be  lawfully  executed  by  any  but  «« «**'•*•»•• 
the  proper  officer.  nH'aL^n. 

^  »U  ea<b  It  well  capital  at  otherwife,  wecotton  moft  be   perfbrtied  by  the  fterlfT  or  hie 

epaty,  whofe  warrant   for  fo  doing  waa  anciently  by  precept  under  ihc  hand  afid    feal   of  »h« 

jwje,  **  it  it  ftill  pra£lifed  in  the  court  of  the  lord  high  ftcward  upon  the  execution  of  a  peer,  %  Hale 

4«9.  thocgh  in  the  court  of  the  peeri  in  parliiment  it  is  done  by  writ  from  the  king,  Append,  4.  B.  C. 

'  0£t  IJ,  y  n  iect* 
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fea.  5.  afierWflrdt  it  WM  eOablifted,  Fincb47t.  that  ii 
cution  to  be  done  without  any  writ.  And  now  the  uCag^e 
of  all  the  prifoneis  namety  with  the  fepar^e  judgments  ii 
4  Comm.  396  S.  P.  C.  i8i,  5  Modern  11.  The  (h 
rxecu'ion  within  a  conveHteot  titne*  which  in  the  counti 
after  reporting  to  the  king  in  perfon  the  cafe  of  the  fcven 
that  the  law  muft  take  its  coorfe,  iiTues  bis  warrant  to  th 
thf  day  tnd  pUce  aligned.  Appendix  4^  B.  Ci  f.  4. 
Triali  334«    Fofler  439 

<«)6Ed«.4  4.   ,..5,^,  «     SevemWy,  That 

Finch  389.467,  condemned  to  be  hanged^  coi 
ft  Hale  412.       ought  to  be  hanged  again  j 
Vide  fop.  c.  48.   till  he  be  dead. 

ftct.  7« 

4  ComiD.  399. 

(0  26Afru.46.  -S.^-  8-  Eightbly,  It  f 
Ab.  f.Offlce  de  which  has  power  to  award  s 
Court  34.  jighj  ji  difcretionary  powei 

(*)Dycr  *96!  whcrc  a  perfon  pleads  a  pard 
(vjDytnos,  fufficiently  (hewing  the  kinj 
Sop.  c.  6.  f.  7.     ii  ij  ^i^j  doubtful  whether 

faid'toTe  uiher  general  ttatute-pardon  5  or  ( 
by  crmmon        di£i(nenty  it  Amounts  to  fo 

the  prifoncr  was  charged. 
day.  That  judges   coiuinu 
commiffion  is  determined. 


o6ge  than  of 
Ari£l  right, 
2  Hale    1%. 
4Comni.  387* 


Vic»e  8  Geo.  3. 

€,15.  for  a  power  given  to  ]udget  of  aHize  to  rep 

a  conditionil  paroon.— Ante  p*  517* 

W'Sum.*7i.  Se^*  9.  Ninthly,  Thai 
9  Hale  413,  with  child  be  condemned  < 
4Comn).  388.     fljg  ^^y  alled«  her  beine 

(fl)Qu«reif  cuiion  fefpited,  »nd  thereu 
before jufticat  of  be  Commanded  to  take  her 

Eay  «,         *  i"^y  ^^  <^)  """fOnS  «^  «n 

(*^  s.  P.c.igS.  with  child  or  not;    and  if 
92  AiTue  71.      execution  (hall  be  refpited 

Ab.  F.  Corone 

l8o«     B. Corone  88.      («)  3  tn^' 17.    Finch  47S. 
C.  I9i8,       3  InA.  17.      4  State  Trials  6 12.        F.  C 
97.     FL'z.  Corone  188.      t5Edw.  3.42.       Al  ric\^ 
fits.  Coroae  j68«      Br9.  Coiooe  yt.       Bio,  Pali 


Ce)  Pinch  478. 

S.  P.  C.  198. 

F«  Comoe  i68« 

*53. 

3  Infl.  ay;    . 

Ssmmary  sy^ 

S3  Affile  2. 

Ab.  B.  Corone' 

F.  C>ronei88. 
95  Edw.  3.41. 
Abridged  Fit*. 
17*    t%  Aiuze 


Si^.  10.     But  it  is  agr< 
mand  fuch  rcfpite  of  exe 
with  child  more  than  one 
felf  by  this  means  from 
nor.  from  having  (g)  jud 
her  conviction.     Alfo   it 
Coie^   That    a  woman 
found  with  child,  unlefs  f 

CoroQei}0.     iiAnizeit.      Bro. 
yi.  Abridged  F«  Corone  i8o«     B.  < 
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9  Itt*.  17.  a  Halt  413.  (M  \  Inft-  '7*  S.  P.C  t^S.  tnd  in  ss  AfBte7t.  AV'dced  F!rz. 
Car-  vto.  Bt-«.  Cd<ofie  S8^  >t  is  (xprefsiy  ftid,  Thkt  the  inquiry  wat  wh^her  the  womej)  were  rnfient 
«ilb  ftliteclkiM  «r«io^.  See  tfifb  Bommny  271*  aad  Fineb  47S.  YecF.  Corone  117.  168.  sSS. 
s^iow-  410.  «a  Afficet.  «$  'tA^»  %*  4**  is  Affisc  \i%  B.  Coreoe  71.  B.  Pain  11.  *ua  fiid 
OBlji  That  tl&e  woman  wa«  found  enfieoc  or  pregnant. 

f  5jjf.  u,    «  For  tbe  purpofe  of  adding  a  further  tcrrnr  and  (j)  A  pwin* 

Ecculiar  mark  of  infamy  to  the  punifbment  of  death  now  intfid^ed  ***^***  **[dw°"^ 
y  the  lau^  upon  the  horrid  crime  of  muri>er  ;  a  crime  fo  con-  Uti  tried  and 
trary  to  the  known  humanity  and  natural  genius  of  the  Britifh  convi^itd  tbett* 
nation  :**     it  is  enafied  by  25  Geo.  2.  c.  37.     «*  That  all  jj^'/j^  *^fj^^ 
"  perfoos  (3)  who  fliall  be  found  guilty  of  wilful  murder,  be  mens  oJSu  to 
**  executed    according  to  Isrw  on  the  day  next  but  one  after  icceiw  jods:- 
•«  fentence  paffed,  (i)  unlefo  the  fame  fliall  happen  to  be  the  JJ^J  |^J^«^«^ 
<*  L9rd*s  da^  commooly  called  Sunda^^  angd  in  that  cafe  on  the  to'the^^lrlHL 
*^  Monday  following, — That  the  body  of  fuch  murderer  fo  con*  of  thi«  %&.  Th* 
♦«  vidcd  ihal).  if  fuch  convidtion  and  execution  fliall  be  tn  the  f/fe/Z/ft;;'"* 
*^  ooumy  of  MddUfix  or  within  the  city  of  Undw  (/)  or  ihe  to  State  t'uu 
^^  liberties   thereof,  be  immediately  conveyed  bj  the  flierifF  or  f*  47^*  , 
M  flicrtff;!,    his  or  their  deputy  or  deputies,  and  his  or  their  Jjf^  ^'«""'  *• 
**  officers,  to  the  hall  of  the  Surgeons  Company,  or  fuch  other  4  Comm.  997. 
««  place  as  the  (aid  company  fliall  appoint  for  this  purpofet  and  ^t^j^'^n  Lo'*" 
^  be  delivered  to  fuch  perfon  as  the  faid  companv  Ihall  depute  don,TheRe.""* 
*^  or  appoint,  who  fliall  give  to  the  flieriiF  or  (neriffs,  his  or  corder^  after  re. 


^  their  deputy  or  deputies,  a  receipt  for  the  fame;  and  the  {o.'«'«»gtothe 
«*  body  fo  delivered  to  the  faid  Company  of  Surgeons  fliall  be  the"LVc  5f  the 
^^  dKTeQed  and  anatomized  (4)  by  the  faid  furgeons  or  fuch  icvemj  prifoflerf» 
•«  perfon  as  they  fliall  appoint  for  that  purpofe.  And  in  cafe  fuch  J^  ^''''''{"B 
H  convi^ion  and  execution  fliall  happen  to  be  in  any  other  fore  tfl*t  the* 
^<  county  or  other  place  in  Great  Britain,  then  the  judge  or  Uw  mtriitafce 
••  juftice  of  affize,  or  other  proper  judge,  fliall  award  the  fen-  jjj,'^'"'*'  »'^"«* 
f«  lence  to  be  put  in  execution  the  next  day  but  one  af(er  fuch  th"  di*rfft)di. 
&<  Gonvi^ion  (except  as  is  before  excepted),  and  the  body  of  K^ingtheai 
«*  fttob    murderer  fliall  in  like  manner  be  delivered  by   the  *othl*™**** 
•*  flier iflF,  or  his  deputy  and  his  officers,  to  fuch  fnrgron  as  fucb  «ehe%itle*i* 
<«  judge  or  juflice  fliall  direct  for  the  purpofe  aforefaid/'  figned. 

4  CemiOt  497* 
•  U)  At  a  meeting  of  tbd  fsdgct  in  175*  to  confidcr  «f  tbli  aft,  it  waa  agreed  hy  mtich  ibe  greater  parf, 
tbfti  the  judgment  for  dtOediog  and  anatomixing»  and  toitchmg  tlie  time  of  cxeAition,  outht  to  b« 
pvomonQe4  1^  ^,f^,  ^  petty  treafon,  though  murder  it  only  mcotSoned*  eacept  in  the  cafe  of  women. 
•ad  ui  ihftt  cafe  too  the  time  of  execution  may  be  a  pert  of  tbej«dgment«    Fefter  107. 

+'S^^.  12.    It  is  alfo  further  enafied  by  the  faid  ftatute,  par.  (m)  It  wai  hcM 
8&  4-'  *•  That  ftmence  fliall  be  pronounced  in  open  court  jij'^SrMTcb 
•*  ^^tnediately  after  the  convid^ion  of  fuch  murderer,  and  be-  xerm^  10  Ocot 
••  fore  the  court  ftialh  proceed  to  any  other  buHnefs,  unlefs  the  3*  That,  eaccpc 
^  court  fliall  fee  r«afonaWe  caofe  for  poftponbg  the  fame;  in  ^JJjJf/J^.^ 
^*  which  fentence  fliall  be  exprefTed,  not  only  the  ufual  jodg-  the  time  and 
f?  aaent  of  death,  but  alfo  the  time  im)  appointed  hercl^  fot  the  pi^ofeae. 

'  *  ^     .  cvtaoo  art  by 

law  no  part  of  the  jodgmeoc    4  ComoH  g97« 

U  u  a  •'  execution 
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•  ■ 


•1 
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In  whit  manner  **  execution  thcrcofy  and  the  m; 
^'ron7anc?d'"  ^  "  ^^^  ^^^^  oflfcridcrs,  in  ordcr  t 
•gdnftamufdcr-  "  ^^^^  of  ^^^  offender,  and  ir 
er*  *^  prefoit,  of  the  heinous  crime 

*^  that  after  fuch  fentince  is  p 
**  there  Ihall  appear  reafonable 
**  ful  to  and  for  fuch  judge  or  j 
**  minal  (hall  have  been  fo  trie 
**  fentence,  at  the  difcretion  ( 
V  being  always  had  to  the  tt 
«  aa." 


4  Comm.  2oi« 
2f  Deat«  V.  23 
Ff.  49.  19. 
28.  f.  15. 
4Sf.  Tr.  903 


was  fome  doubt 
whether  hang- 
ing io  chaini 
might  \wt  be 


f  Sf^,  13.    And  it  is  alfo  pr 

**  be  in  the  power  of  any  fuch 

<«  body  of  any  fuch  criminal 

<<  that  in  no  cafe  whatfoever  th 

f»l  u  o  ic    .  "  fufl'c''cd  to  be  buried,  unlefs 

ference°offhe"*  f*  difleflcd  and  anatomifed  as 

judges  there        •«  or  jufticc  ftall,  and  is  her 

<*  either  to  be  difpofed  of  as  a  I 
<<  be  hung  in  chains  in  the  I 
**  for  the  moft  atrocious  offenc 

made  part  of  the   • 

jndgmentt     Bot  «*n  debate  it  was  agreed  by  nine  jadget,  thi 
for  difle^on  and  imtomising  •ii!y,  fhoo)d  be  part  of  the 
Tifabl^,  the  jttdge  iright  afftrw»4s  ditcSk  thebafigiogin  c\ 
to  the  power  gtten  for  that  purpoie  io  ihe  prtvifi*     Fofler 

How  a  coo-  t  ^'^'  '4-    And  it  is  furthe 

^«"*»«<*  ">»'«'«'•  •«  and  after  fuch  convidion, 

Ined!     *  ^^'^    **  ^^^  gaoler  or  Ireeper  to  whc 

«•  for  fafc  cuftody,  (hall  confi 
*<  other  proper  and  fafe  plac 
•*  apart  .from  the  other  prifc 
"  fons  whatfoever,  except  the 
•*  (hall  have  accefs  to  any  fuc 
«*  firft  obtained  for  that  purpo 
**  juflice,  'before  whon)  fuch 
*'  under  the  hand  of  the  (heri 

Tedgetmatr*-  +  Se^.  1 5.  But  It  is  alfo  p 
ftt  the  reftraioti  *•  any  fuch  judge  or  jufticc  fi 
#ftheadl.  „  jIqj^  ^f  fy^h  offender  fo  co 

•'  or  jufiice  may  relax  or  rele 
•*  regulations  herein  before  j 
**  ferved  by  the  gaoler  or  kec| 
*'  foner  (hall  be  confined,  by 
•'  fuch  judge  or  juIUce  for 
^*  time  of  fuch  ftay  of  exccul 


cb.5J-  0'  :ex::^^<^ution  and  reprieve.  g^^ 

-I-  Si^i  16.       /^«»^*     >f  if  furthci^  cnaded  by  the  (aid  ftatofe,   convW,  for 
nar.  8.    •*That     afci^K^^r  fcntence  pafied  as  aforefaid,  and  unty   m order  h>  be  fed 
«•   (he  occutiom   ^IniC^^^cof,  ftich  offmder  fliaU  be  fed  with  bread  ^".troai""'* 
*•  and  water  oxmly»     ^and  with  no  othei  food  or  Jiqiior  wh^tfocvcr  ^*'*'**'^^* 
«•   (except  in     ^:akCer      of  receiviiig  the  Sacrament  of  the  Lord's 
«ft  Stipper»  asui  cracc^pt  tn  cmic  of  anj  violent  fickneg  or  wound, 
««  in  which  ca£e   fosvie  knofrn  phjrfician^  furgeon,  or  apothecary 
•*  may  be  admi^Ac^ci    l)y  the  gaokror  keeper  of  the  faid  prifon  to 
c<  adminifter    necell^rietf    the    chriftian  and  furoame  of  fuch 
•ft   phyfician«     fVargeon,  or  apothecary,  and  his  place  of  abode 
««   being  firft     dr»tered  in  the  books  of  the  faid  prifon  or  gaol, 
<*  thcretorcnr^airi}.*' 

+  S£&*  17*     .A.nd  It  is  alfo  enafted,  «  That  in  cafe  fuch  gaoler  Penalty  for  «ot 
cc  or  prifon  koeper  ihall  offend  againft  or  neglcd  to  putin  exe-  SZaAi- 
€c  cutionany  of    the  dircaions  or  regulations  hereby  cnaQed  to  J^""^**   *" 
«c  be  obfervca,     fuch     gaoler  or  prifon  keeper  (hall  for  fuch  of- 
€t,   fence  forfeit    his    office,   and  be  fined  in  the  fum  of  twenty 
««  pounds,  and  fuffear    imp'ifonment  until  the  fame  be  paid." 

^  &^.  1 8.        Alfo^   by  the  faid  ftatote,  ««  to  refcue  the  body  P««i»yfi»  ro- 
of any  fuch    TOakfa«:or  from  the  cuftody  of  the  flicrifF,  afilr  !?*'*• 'f^f  ^'^ 
gx0cutiojhi%     made  fctlooy  and  tranfportotion  for  feven  years."  w  vwlawc* 
—-And      to  releafe  ai.ny  perfon  from  prifon  committed  for,  or  ?•»»»••»»«'« 
found  guiUy  of  murcicr,  or  to  refcue  fuch  an  oficnder  goine  to  ^^•.p»^?' f*»« 
pr  during  cxeeution,  is  felony  without  benefit  of  clergy*'  {a),      '^l  "^'"^  " 
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PRIlSICIPAL     MATTERS 


CONTAINED    IN    THE 


COND       VOLUME 


Suib  $/  ii 


^mttMii  oi  have  thi  Uttir  (N)  addUmtth*  End^  r^rf  tb§  Nptu. 


^'^^^^  ^^Ef^r. —Indiamiwi. 


court 

3  But  Che 
abate  i^ 

4  How  it  B 

5  The  coi^ 

inftead 

«'  of  r^, 

^'  *«>     , 


11 


ait   faulu  a  writ  of  app«j' 

fcc  abated     Fagi  267  f.  9?- 

-  e   ought»  for  ihis  purpofc, 

oyer  of  the  writ  in  opfj^. 

^^rt  of  Chancery  alone  car>' 

-^forc  it  if  returned  '^^^^J^^. 

(N)4 


8  Or  where  the  fcnfc  is  defcaWe  for  want 
of  a   material  word  in  the  wiit 

Page  26s  1.  100 
g  Or  where  the  writ  if  brought  by  the 
hulband  and  wife,  and  the  conclufioa 
it  in  the  name  of  one  of  them  only 

1.  xom 

10  Or  where  the  name  ofhaptifinor  fur. 

name  is  omitted  f„^r.A;  J   *w 

11  Bat  a^  na?ne  of  digmty  fnpphes^  xHc. 


V^i 


"ir  be  abated  *«  ,/■«.    ,  ^68       *?"*  °f  »i";X'»»7  ^  *»«*  *>^  *^ 
*»ay  abate  an  appeal  of  bur.l  l».  So  dfo  »*  «"  ^=^  before  p\e*,    for 

,rgmi«-itfr  or  iurelariw,—.       the  ««» »*  *  &  »»^  .6 

^._.:»„.i. i^^^^t,- »he  return  .  .  .,  v- t\At. 


^  •     wai^ting  tbe  word  rsift^'f  I— 
^f>eal,  wanting  the  word  yi 

f.  tt^ 
8  coort  may  abate  (he  writ 
declaration  varies  bom^  th^ 

S9j 


mt  doth  not  conclude  r^ 


r. 


'3  J^*  iuf«adcfeft.«  -Cue  ^^ 
^o  alfo  far  a  d^^r**  %\ 


R 


A  Tabie  of  Princ 


r 


1      I 


tlier  of  the  parties        Paot  ,^«f  ,. 
I6  But  by  iHdw  fi  ^,  ^''^91' 104 

aftion  pencng  fhall  be  abated  by  a 
change  Qf  title  occafioned  by  creation  1 

otihis  aa  i.j 

^Jt°"'/l-y««.  proper '^.ddi.io'u 

*.  h  a  defendant  fon.  the  writ  is  .bue- 
'J^,""'«'^  ,t  add  fui/iu  after  the  othe, 

«  For  the  caofe  of  abatement' for'  th- 
want.cfpoperaddirio„,,o,i,ena;„« 

.o'N:.7or  ^'''^-^-■..  No. . 

=  .Ifa»e>vWof.ppealb/^c:,S 
«d.  after  a /or.ner  appeal  is  removed, 
th.sn,ult,p|,cry  ofaftionmay  be  ,>le«d 
ed  m  ■bnement  „    'r  ,,^ 

good   plea  in  abatement;  becaufe  til 

pla.nfff  hath   -//Mr,<^  i„  the  king' 
bench  where  the  caufe    is  removed 

'^ihl'nf-  ^Sfl'l"  "  abatement   t." 
the   pla,„t,ff  hath    purchafed    ar.oth, 

wtK  rctornaHe.  *c.  even   if  fuch   w. 

be  delivered  of  recor4   to  the   fb" 

'^Jff"T"'  '^•"■^  addltloo,  or  ill 
of  defendant  to  a  writ  of  appeal   m 

be  pleaded  in  abatement  f    , 

#6  It  is  good  againll  all   tl»e  defen'da, 

27  But  fuch  plea  matt  not  contain  L  1 

gative  pregnant  ,•; 

»8  And  appearance  will  c^ire  th^fe  def. 

'^feiifl''"'  •"?'  '"'^  advantage 
t«»e.^«nle6  thfy  b,  repug«at>t   to 

30  Evefi  tboogh  fome  of  them  ,u-e  tri  ^ 
by  word  ^nd  others  ty  the   cou 

^'  !''.Li^'''!r"«*"»"'abIeby  the  c'  ! 
vy,  tt  njuft  «  tlif  fame  p'mv  Pleat 


^ 


A  TABtB   or   PkiNCipAL  M'atthrs*' 


48  That  there  is  amther  hUSmint  for  the 
fame  ofi«hde'  cannot  be  pleaded  in 
tbaiement  Pagt  523 

49  Where  an  fmHam'ent  is*  abated  for  a 
mifimtr  the  court  wif]  detain  the  pri- 
fonerand  caufe  him' to  be  indifted  Je 

£d  Abatement  may  be  pleftded  in  an  infor- 
mation by  attorneys  and  in  an  indidl- 
nent  by  9  -defendant  appearing  gratis 

^•3 


ABETTORS. 

1  Thofe  who  only  «bet  a  fad,  (hall  be 
efieencd  aajBOchprincipala  in  it,  as  thofc 
who  adually  do  it         441  f.  j*f^  501 

2  Aocicody  abettora  prefent  were  elleem^ 
ed  aoceflaries,  or  at  moft  principals  in 
the  fecond  degree  i^^* 

3  Bat  at  this  day  they  are  principals  in 
the  higbeft  degree  441 «  44^ 

4  la  marder  if  ihere  be  malice  in  the 
abettor  aiMi  not  in  the  perfon  who 
firikes.  it  will  be  murder  in  the  abet 


titled  to  clergy  ^otwithftanding  this  aft 

Pagi  501.  JO* 

12  A  pcrfon  may  abet  though  ablent 
when  the  U&^  is  committed  442 

13  To  abet  another  in  trcfpafs  will  no^ 
make  the  abettor  a  principal  if  a  felony 
be  committed  ibidm  f.  9 

14  And  thofe  who  are  barely  prefent 
when  a  felony  is  cortimittedf  and  no 
way  encourage  it,  (hall  not  be  edeemed 

abettors  f«  19 

15  In  what  cafes  an  appellant  (hall  re- 
cover damages  againil  an  abettor  ia 
appeal  285,  286 

1^  Abettori  are  only  liable  to  colls  wheo 
the  principal  is  inAif^cicot  z^i 

ABJURATION, 


1  The  coroner  might  formerly  take  ab« 
juration  for  felony  g^..  ^  ^^ 

2  But  by  21   Jac.  \.  c.  28.  no  fanaoarf 
or  privilege  (ball  be  allowed  in  any  caie 

ihid. 

3  The  manner  in  which  an  abjuratioii 
-                                                     I     was  taken  at  common  law  ihi£^ 

tor  and  only  nanOaughtcr  in  the  other  |^  Clergy  anciently  denied  to  thofe  who 

had  abjured  ^^^ 

5  Judgment  of  abjuration  was  an  attain* 
derofitfelf  Ch.48.f.24, 

6  No  man  can  be  attainted  but  by  fen- 
teace«  or  by  outlawry,  or  by  abjuration 

f.  S5 


442 

J  To  make  an  abettor  a  principal  it  is 

not  necelTary  that  the  perfon  fofiirriDg 

the  felony  Qiould  be  under  any  terror 

from  the  abetment  ioid.  f«  8 

6  It  is  fnfficient  chat  the  peribn  who  does 
the  ia&  ia  encouraged  by  the  abetment 

7  Ib  an  appeal  abattori  nay  be  charged 
gemralfy  aa  principals,  or  the  fpecial 
manner  of  the  abetment  may  be  fet 
focth  at  the  eledton  of  the  plaintiff 

258  f.  56 

8  Ad  abettor  who  (lands  by  while  another 
breaks  and  enters  a  houfe,  and  after- 
wards divides  the  money  with  him,  if 
he  does  not  adoally  enter  the  hoofe,  is 
not  %  principal,  within  39  Bliz  c.  1 5. 

9  The  propriety  of  thia  dedfion  doubted 

10  Alders  and  abettors  in  Jb^Iifting  ouft- 
ed  of  clergy  by  3 1^4  Will.  &Mary,c. 
9*  t^rV. 

11  Cft^t  in  which  M  abettor  will  be  en* 


ABBOT.'-' Fi^i  J^/ioL 

ABBREVIATIONS. 

All  law  proceedings  (hall  be  in  the  En* 
gliih  language,  m  words  at  length,  and 
not  abbreviated,  except  in  expreffing 
numbers  by  figures,  or  in  fuch  abbrevi- 
atioBS  as  are  moft  commonly  u(ed 

ACCESSARY  and  PRINCIPAL, 

I  By  (lat.  Wedm,  i.  c.   15,  thofe  who 
are  accoied  of  the  receipt  of  thieves  or 

Ifelonsj  or  of  comroandmcAti  or  of  Ibrccp 
or 


I 

1 


I 

•t 
M 

I 
I 


1       I 


I 


A   Table  or  Prikc 


'9 


©r  of  aid  of  felony  done,  Jball  h  u-  i8 
fltvi/abh  •     ^^<^^»59f.  S3 

%  And  acccflarlcs  by  any  other  means 
ihanthorc  mentioned  in  thcftatutearel 
within  the  equity  of  it  ihid 

J  All  acccflaries  arc  baiJable  till  the  prin- 
cipal be  convifted  or  attainted,  if  thev 
be  of  good  fame  and  reputation     ihid. 

4  And  afterwards  upon  their  pleading  to 
the  indi£lment  /j^/^. 

5  Bat  acce/Taries  noterhtfjfy  gulUy  of  crimes 
excluded  from  clergy  lliail  not  be  bailed 

,  -  -J  ■  ibid, 

O  By  jrCar.j.  c.  2.  no  pcrfons  charged, 

•m/ufpichn^  as  acceflaries  to  petit  irea- 

fon  or  felony  (hall  be  removed  or  bail. 

Cd  in  any  other  manner  than  before 

i6o 
7  An  accc/Tary  charged  m  am  apped  wi;h 
his  principal  (hall  have  damages  from 
the  appellant,  if  the  principal  be  ac 


c 

fi 


20 


21 


22 


23 


li 


quitted 


2S7  f.  142 


he  fame  man  may  be  charged  as 
Principal  and  Accessary  in  th. 
fame  indidment  or  appeal       4  39  c.  20 

9  A  man  may  be  acceflary  after  the  farf, 
by  receiving  the  principal,  or  one  who 
was  an  acceflary  before  ibid.  f.  1 

10  A  man  may  be  acceflary  hefort  by  pro- 
curing another  to  be  acccflary  be/ore  10 
tbe  principal  ibid 

11  There  can  be  no  acccflarics  in  hioh 
treafon  or  trefpafs  f.  2 

12  Whatever  will  make  an  aeteffary  before 
in  felowf  will  make  him  a  principal  ir 
treafon  or  trefpafs  439,  44c  I 

13  If  one,  by  command  of  another,  com. 
mit  trefpafs,  the  perfon  commanding  is  a^ 
guilty  as  if  hi  had  aAaally  done  it  44.0 

14  And  being  a  principal  may  be  tneo 
and  found  guilty  before  the  adual  per- 
pctrator  ibid 

15  But  in  hi  pr^gnfs  t§  nimiaion  he 
ought  to  be  coniidered  in  the  light  of 
an  acceflary  only  (N)  1 

16  The  fame  receipt  which  will  make  a 
man  acetjfarj  afttr  the  faS  ih  felony 
will  make  him  a  princi)>al  in  high  trea- 

17  Whoever  agrees  to  a  tnefpafi  n  ^00^ s^ 
iomt  t$  bis  .cwff  tf/e,  is  a  principal  of- 
fender—but  not  in  a  trefpafi  m  /^#  /#r. 

>»  f  ^/V.  f.  4 


A    Tablb   of   Principal  Mattsrs. 


'i: 


:! 


hK 


* 

,■*»■ 


3a  So  ia  boiglary  tboie  tfe  equally  prin 
dpait  who  wat«ih  at  a  convenient  dif- 
taace  from  the  houie  while  che  £iS  i* 
comauKtiiig  Pagt  442  f.  8 

jt  BMtiadoin^  4k  lamffid-aSf  ^  murder 
aifttfis*  (HecQmpanKMu  of  che  perpecra* 
tor  fliall  oeither  be  efteemed  principal* 
noracceA^ie«  f»  9 

3»  So  alfo  where  a  bare  trefpafi  ji  com- 
mined,  and  one  of  tbe  company  be 
goUty  of  larceny,  the  reft  ihall  not  be 
indodedia  his  guilt  iii^» 

33  Noribail  at  perfoo  who  is  barely  pre* 
Ant  when  a  £«looy  is  oommittedy  ^th- 
pia  Uki9g  ^mj  pmrt  or  Jbi^ng  Mfiut 
iJkirujt^  be  conlidcired  as  either  princi- 
pal or  acceilary  *  r.  10 

34  Biictbey  ma-y  be  panilhed  for  the  mif- 
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35  Whctaver  a  qmo  procures  a  felony  to 
be  coomitted,  and  is  abfenc  at  the 
tiflse,  Md  mm  mtbtr  ptrfin  but  bim/elf 
£a»  ii  ^jtuig€d  m  primcipal  im  it^  hr 
ihall  be  cHeemed  as  much  a  prtocipal 
as  if  be  were  prefcnt  f.  1 1 

36  No  .one  caa  be  puniihed  m  a  ftf»n 
but  either  as  principal  or  as  acceliary; 
and  where  the  procurer  of  a  felony  can 
HOC  be  poniOied  a»  an  accefiary,  ittam/t 
thtri  U  as  mthar  t§  whom  b§  €am  h$  am 
0e€tfirf%  hei  maft  be  puniihed  as  a 
principal,  cm-  aoc  at  aU  ibid. 

57  If  ^  °>ao  perfoade  another  to  drink 
poi(R>Op  and  he  drink  ic  in  his  abfence, 
or  if  he  deliver  it  to  a  third  peribn 
who  adainift^^  it  innocently  in  hit  ab* 
iefi<e(  or  if  ^^  Jq^^q  ^  madman  to  kill 
another,  and  he  does  it  in  his  abfence. 
yet  tbe  paHbader,  deliverer,  or  inciter, 
it  a  principal  aa  much  at  if  he  had 
been  prefent  when  it  waa  done  ibid. 
^  And  \Q  ^ib  ve  thofe  who  were  /r#- 
^s^  when  ijie  potion  was  infuied^  con- 
-isntmgjo  the  defigo  ibid. 

39  But  ahettera  ^/$Mi  at  the  infufion  arc 
acceflariea  only  ibid 

AF>,  A*^'^  tHe  perfoa  adminiftring,  know 
kto  be  poiibii,  he  is  a  principal,  and  the 
penon  who  knowingly  gave  it  to  him  to 
De  a«niii|^|;0d^  |g  ^j  acGCltafy      tbtd. 
41  By  3  Heo,  y.  c.  %p  all  who  are  con- 
ceiBftd  in  the  fdoay  of  forcibly  taking 
snay  a  woman,' fluOl  be  deemed  prind- 
|p4i  ibid.  (.12 


4  a  Where  a  ftatote  ordaina,  that  thofii 
guilty  efibe  tfhiCi  fliall  be  traitors  or 
felons.  It  makes,  byntttjkry  impUcatian^ 
all  the  procurers  and  abettors  of  it« 
principals  or  acceflariea  before,  upon 
the  iame  circumftances  which  will  make 
tbem  fuck  at  common  law      Pagt  444 

43  Therefore  ihafe  who/rtrare  the  dip- 
ping of  the  coin,  fo  ai  to  make  them 
principals  at  common  law,  (hall  alfo 
be  adjudged  principal  cmder  the  £(atute 

ibid. 

44  So  alfo  thofe  who  abet  petit  treaibn^ 
rape,  buggery,  or  any  felony  by  Jia- 
fmti^  (hall  be  adjudged  priocipsfs  if 
prg/imtf  and  acceffaries  \{  abjknt  in  fkme 
manner  a«  in  felonies  at  common  law, 
unlefs  the  ftatute  otherwife  exprefsly 
provide  ibid. 

45  Where  a  ftatute  makes  any  •fftmct 
treafon  or  felony,  it  involves  the  re- 
ceiver of  the  ofiendef  in  the  fame  £uilt 
with  himfelf,  in  the  fame  manner  aa  in 
treafon  and  felony  at  common  lavir, 
unlefs  there  is  fome  exprefs  provifioii  to 
the  contrary  f.    14 

46  The  knowing  receiver  of  an  offender 
may  properly  be  faid  to  be  a  partak^er 
in  his  guilt  ibid. 

47  And  the  crime  is  determined  by  the 
rules  of  law  in  other  cafea  of  like  aa-. 

tore  444' 44S 

48  A  iUtute  by  expreffing  accefiaries  be- 
fore, does  not  neceflarily  exclude  accef^ 
faries  after  ibid. 

49  It  is  an  uncontroverted  role  of  law, 
that  THB  OFFENCE  OF  the  accefTary 
can  never  rife  higher  than  that  of  the 
principal  ^^  f.  ir 

50  Therefore  if  a  wife  or  iervant  caufe 
a  ftranger  to  murder  the  hufband  or 
mzSittt  **d  Mre  abfiut^  they  are  npt 
acccflaries  to  the  peuc  treafon,  but  to 
the  murder  only  ;  becaufe  the  oFence 
of  the  principal  is  but  murder       ibid. 

$1  But  if  preient,  they  will  be  guilty  of 
the  treafon,  and  the  fo-anger  of  murder 

ibid. 

Jl   Ak  ACCESSAEY  BSFORB   THB  FACT, 

is  he  who  commands,  or  perhaps  aflents 
to,  if  fuch  ailent  abet,  the  felonious  de- 
fign  of  another,  but  is  fo  far  abfent 
when  he  adlually  commits  it,  that  the 

1    perpetrator  could  not  hope  for  any  a(l 
Manco 
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finance  from  him  In  coinmiting  ihe 
T*:^t  ^*-'^°"y»  or  in  any  oihcr  which 
Ciall  happen  10  confcqucnce  of  it 

53  But  if  fuch  abettor  cxprcf;ly  retradand 
countermand  his  cocnfel  or  affent,  be- 

l^'l  n  *^  ^^^^""^  "  *^»^^^y  committed, 
iJC  fhall  noi  be  confidered  an  accefi^rv 

'""a".  -      r    .  .  ''^'^ 

54  And  in  the  indiament  he  need  not  be 

efpecially  charged,  bat  oti\y  qui^d  fik. 
ntce,  CTr.  a^tuvii.  incitavU  a  trHw 

55  Ax]d  the  fame  general  allegation  \, 
iufficient  m  fetting  forth  ibc  mid gi^en 
U  afilon  by  thofe  who  arc  principal^ 
by  being  prcfeni  at  a  felony,  and  alfo 
as  to  acceiTarica  after  ^.5 

56  If  a  man  advife  a  womaa  to  deftroy  a 
child  emfient,  and  after  its  birth  {he 
5oe8  It  in  porfuancc  of  fuch  advice,  he 
IS  an  acceiJary  ^^6r,  18 

57  \\  one  cooiroand  another  to  beat  a 
man,  and  he  beat  him  mccmdingly  in 
fuch  a  manner  that  he  dies  thereof,  the 
coniroander  is  acceflary  before  to  the 

"^^  ihid. 

58  If  One  command  another  to  rob  o. 
burn  the  houfeof  a  man,  and  in>  doin^ 
he  kill  h\m,  or  burn  the  houfe  of  an- 
other, the  commander  is  as  much  an 
acceOary  to  the  fubfequcnt  felony,  a^ 
to  that  which  he  diieaiy  commanded 

c     T  r  1  ihid. 

59  bo  if  I  command  a  man  to  rob  ano- 
ther, and  he  kill  him  in  the  attempt 
without  robbing  him,  \  am  an  acceflary 

60  But  if  I  direa  A.  to  poifon  B-  but  b! 
gives  part  of  the  poifon  to  C.  I  am  not 
an  accc/Tary  to  the  death  of  C.         ihid, 

61  And  quert^  if  upon  any  unlawful  a6t 
commanded  by  another,  and  executed 
furjuant  to  fuch  command,  and  a  fc- 
iony  enfuei,  whether  the  commander 
IS  not  accelTary  thereto  f.   |  q 

62  \i  the  felony  committed  be  fubftan- 
nal!y  the  fame  with  the  felony  com- 
manded, variance  only  in  circuroUance 
as  of  time,  place,  &c.  the  commandei 
IS  certainly  accciTary  f^  ^c 

63  But  if  the  command  be  to  coniinit  on< 
kifld  of  felony,  and  (he  perfon    com- 
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not  to  pioleciite«  nor  taking  atiy  other 
ftwarc^  UBkk  the  oStn^tr  reetitfOi  fie 
thhf  ^H^^^ot^o 

78  Botliy  3  &  4  WilY.  and  Mary«  C.  9. 
aod  t  Am*  €.31.  receivers  of  flolen 
good*  iialt  be  deemed  acceffaries  after 

79  By  1  Am.  c«  9.  f«ch  offenders  may 
be  pcoltcaced  /»r  tf  mifitmuimwr  before 
Uk  p«JD€tpa]  fi  €9itvidtd  ihid. 

to  Whether  the  receipt  of  a  felcn  par 
ddaedy  bat  liable  to  an  appeal^  wili 
aidee  an  acceflary  f.  3 1 . 

81  The  recerrer  muft  have  notice,  either 
czpreft  or  implied,  of  the  felony   f.  ^2 

%t  How  te  tkii  notice  ihall  be  implied 

83  A  wife  cannot  be  an  acceflary  by  any 
reoeipc  of  her  hofband  f.  34 

84  If  a  wife/rorsrr  her  faufband  to  com- 
nit  fetony,  it  m«lcea  her  an  accefTary 
before  ihl<i% 

8$  No  other  rriatioo  but  man  and  wife 
will  azempt  the  receiver  from  t>einfr  an 
acceflary  ihid. 

86  The  Kception  of  one  who  becomes  s 
felon  €x^Jtfma$,  will  not  make  an  ac 
cefla^  altbooeh  the  caafe  of  the  felony 
he  coiMiicied  \tfoxz  4  S  ■  '^  3  ^ 

87  If  the  principal  be  acquitted,  the  ac- 
ceflary fiiail  not  he  arraigned  4^2  f«  36 

88  The  mgtni  (hall  not  be  awarded 
agaioft  the  accefoy,  until  the  princi* 
pal  be  attainted  f,  38 

89  The  attainder  of  the  pnocipal  at  ihc 
kinfsfuh  wH  not  help  the  trial  of  an 
acceflary  in  an  appeal  f.  39 

90  The  attainder  of  the  principal  in  one 
felony  will  not  aflcft  an  accefl*ary  to 
another  ;^,V/. 

91  But  an  errofieoBS  attainder  of  the  prin- 
cipa!,»  urhile  nnrevcrf-d,  will  let  in 
the  trial  of  the  acceflary  to  the  fame 
ftfenf  f.  4C 

92  Bat  the  reverfal  of  the  attahkier  of 
t^riDcipal  ip/ofaclo  reverfei  the  at- 
tarader  of  the  acceflary  iBiJ. 

93  Whwethe  attainder  of  (he  principal 
B  preiantod  by  hii  dcnth,  &c.  &c.  &c. 
the  acoHiary  flitti  not  be  arraigned 

-.  453  f«  41 

9*  n«  after  the  principal  is  attainted, 

Mithcr  hit  death  nor  nay  other  fobfe 


qucnt  event  will  aTatI  the  acceflary 

^^g^iSS  ^•4« 

95  By  I  Anti;  c.  9.  where  any  principal 

fliall  be  convided,  or  (land  mute,  or 
challenge  above  20,  the  accefl!ary  be- 
fore and  after  may  be  proceeded  againfl^ 
though  the  principal  be  afterwards  ad- 
mitt^  to  clergy,  pardoned,  or  other* 
wife   delivered   before    attainder 

iM,  C  4) 

96  Receivers  of  ftolen  goods  may  be  pro* 
fecuted  for  a  mifdemeanor  though  the 
priiKipal  be  not  convided  4^4 

97  Bat  this  ihall  exempt  the  offender  froni 
punifliment  as  accefTiry,  if  the  prin« 
cipal   ihall  be  a/ternvardt  cpmvi£led 

98  Bf  5  Ann.  c.  31.  if  any  fach  prio* 
cipal  €Mmn9t  ht  taitm,  fuch  receiver  maf 
be  profecuted  ihid^ 

99  It  is  in  the  ele^ion  of  the  proftcutor 
to  indiA  fcr  the  mifdemeanor  immedi* 
a'tely,  or  wait  for  the  trial,  &c«  of  the 
principal^  and  then  proceed  for  the 
felony  iBid. 

100  But  on  a  trial  fcr  the  mifHemeatior, 
reafbnable  evidence  muft  be  given  that 
the  principal  coald  not  be  taken      ihid^ 

101  By  22  Geo.  3.C.  5$.  whereiheprin* 
cipal  has  not  been  convidled  of  grand 
larceny,  or  (broe  greater  oflence,  re- 
ceivers of  any  goods  except  lead,  iron, 
copper,  bra&,  bell- metal,  and  folder, 
may  be  profecated  for  a  mifdemeanor, 
althoagh  the  principal  be  not  convift* 
ed,  and  nubiibtr  be  bt  amtnabU  tojuf* 
Hciorn§t  454,  4; 5 

loz  ^itert  if  by  the  common  law  the 
acceffary  may  not  be  arraigned,  though 
he  cannot  be  tried  before  the  principal 
be  convlAed,  unlefs  he  deflres  it  htm- 

felf  4S5^.45 

103  Whether  a  perfon  charjged  as  ac- 
ceflary to  more  than  one  principal  may 
be  tried  before  all  of  them  have  ap« 
peared  ^  f.  4$ 

104  If  there  be  feveral  piin^'pals,"  and  a 
perfon  be  charged  as  acceflary  to  one 
of  them  only,  he  may  be  tried  though 
tbe  otber  principals  do  not  appear     456 

105  II  the  principal  and  acceflary  appear, 
and  plead,  they  may  be  both  tried  by 
the  hmt  io^ueft    '  f.  47 

106  Thi 
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lOv)  The  guilt  of  the 'principal  mud  bi 
£rfl  eftabliihed  Pagt  456  f.  4 

107  If  the  principal  plead  in  bar,  th 
acceiTary  need  not  aufwer  till  it  is  de 
termined  *  ibU 

108  The  acceiTary  may  enter  into  th 
full  defence  of  his  principal  u^here  the 
are  tried  together  ibid,  (N) 

109  If  (he  acceiTary  be  tried  aloie,  and 
fhall  manifeftlj  appear  thai  the  ptin 
cipal  was  twt  guilty»  he  ihall  be  di 
charged  ihU 

110  Whether  tht  hare  froduShn  of  tl: 
record  of  the  con\i£tion  of  the  princ 
pal  is  fufiicient  proof  to  pot  the  acre 
fary  upon  his  defence  ibi* 

lit  In  what  manner  the  acceiTary  (hall  I 

tried  where  the  offence  arifes  in  a  di 

lerent  county  from  that  of  the  princ 

•pal  456,  4: 

il 2  By  2  &  3  Edw.  6.  €•  24.  an  appe 

for  murdtr  may    be    brought  agait 

both  fr'tntipali  and  mcceffaritt   in    t 

'  county  where  the  party  ihall  die  41 

f.; 

113  An  indiflment  for  murder  ox  file 
Jbay  be  brought  againil  acceiiades 
the  county  where  they  commit  the  < 
fence  457»4 

114  And  as  a  ground  for  proceeding,  1 
coort  ihall  wrke  to  the  county  wh< 
the  principal  was  tried,  for  a  certihq 
of  the  fate  of  fuch  principal  4 

llj  On  the  trial  of  an  accefTiry  on  t 
fiatDte,  the  indidlment  mud  c.xpiei 
recite  that  the  principal  did  the  feic 
In  the  other  county  4^8  f. 

116  The  court  of  king's  bench  and 
court  of  the  lord    high    ileward 
within  the  provifion  of  the  ilatufi 
Edw.  6.  although  not  named  there 
The  reafon  of  it  4S^»'' 

117  In  what^rnv  the  judices  Q.all  u 
for  the  certiticaie  of  the  piincipaFi 
tainder  f. 

118  in  what  naannerj  and  under  w 
circumiUnces,   it  is  advifabie   for 
king's  bench  to  fend  fir  the  record 

/tlft  relating  to  the  principal  \>y  Jpe 

^wit  f. 

%  19  1  he  probable  confequenccs  of  rem 

i|lg  it  by  certiorari  •  it 

t2o  By.  2  Geo.  2*  c.  21.  where  a  pei 
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ACCORJ)  w  SATISFACTION. 

Aa  appeal  of  mayhem  may  be  barred 
eitber  by  arbitrameiit*  or  an  accord 
withAtufaaion  fxecatid  Piigt  237  f,a4 

.ACCUSATION. 

«  Whea  a  paribnij  brought  before  a  juftice 
of  peace  upon  an  accnfjtion  of  treafon 
or  ielooy»  he  mitft  be  either  bailed  or 
committedt  anieft  no  otlmc  appear,  or 
the  fufpicion  be  groundiefa  1 40 

1  An  fqdiaineAt  is  an  accolation  at  the 
fun  of  the  king  299 

3  The  aooibef  of  M€mfif9  aeceilary   to 


iugli  treaiiMi 


363  to  367 


ACTION. 

Ao  appesl  Ifa   perfonal   aflioo,    and 
dies  with  the  peribn  244.  Z47 

ACTION    POPULAR.— r/V# /«- 
firnuaUmm 

ACQJJITrAL.^I7i*  j!utrif9ii  Aiquii. 

1  How  fiiff  an  acqaitul  on  a  qui  tmm  ac- 
^  or  mfbrmation  may  be  pleaded  in 

,  SX.  ***  ?«o«^«r  foit  39«»393 

z  What ,«  fuch  ao  acqoitul  as  will  eo- 

Wc  the  «/>#/btf  to  hia  damages  287  to 

n  ^^9 

3  *y  3  Hen,  7.  c.  i.  if  cither  principal 
or  scceOary  be  acquitted  on  any  jndia- 
"«»C of  murder,  the  court  may-  remit 
film  to  prifon,  or  bail  him  at  their  dif- 
^«*>n^  till  Che  year  and  day  is  paffed 

ADDITIONS. 

>  By  the  common  law  no  addition  in  an 
«PP«l  wa^  neceflary  except  the  cbrif- 
tnL^t^**^"***  »"»'«^  the. party  was 

2  K'u  °^°f»^>gl'e'<I^ee  270  f.104 

wu»caaffica  rf/^. 


3  Bat  of  the  degree  of  nobilil/  the  titte 
ought  to  fupply  the  place  of  the  fut'^ 
name  Paft  270  /1 104 

4  But  by  1  Edw«  6.  c.  7,  if  any  piaintifl; 
pending  any  a^ion,  (hall  be  made 
noble,  or  a  bifliop,  knighr,  juflice,  or 
fejjeant,  the  fuit  flull  noc  abate  for  wane 
of  the  proper  addition  iM. 

;  The  dignity  of  a  baronet  is  not  within 
this  ilacute  ibid. 

By^  I  Hen.  5.  €•  c«  in  every  original 
writ  of  actions  perfonal  appeals  and  in* 
diflments,  in  which  the  exigent  (hall  be 
awarded,  additions  (hall  be  made  to  the- 
names  of  the  defendants,  of  their  cflate, 
or  degrecf,  or  myilery,  and  of  their 
terms,  placea,  and  coonttes,  o?  other- 
wife  all  outlawry  thercoo  ihall  be  void, 
and  the  procefs  abated  270,  27 1 

7  Where  there  are  ievera]  defendants  it  is 
fafeft  to  apply  the  additions  to  each  of 
their  names  ^       f.  io5 

8  Where  a  father  has  the  fame  name  and 
addition  with  a  defendsnt  fon,  the  word 
pmi/mi  mnft  be  added  to  the  other  ad« 
ditions  tfiV. 

9  Bat  where  a  father  is  defendant  there 
is  no  need  of  the  fur-addidon  iirm 

10  Nor  is  putfia  a  neceflary  addition  to  a 
fon  in  cMfl§dia  mart/challi,  nolefs  the 
father  be  fo  likewife  i^//^ 

11  In  the  addition  op  tbb  bstats  or 
OEcaBB,  that  which  the  defendant 
hath  at. the  time  of  the  writ  muft  be 
flicwn  f.  107 

1 2  But  in*  the  addition  of  place  *'  late  of 
fuch  a  place,"  is  fufiicieot  iSidm 

13  If  the  antecedent  to  which  the  addi- 
tion of  degree,  Sec.  refers  is  not  the  de* 
fendant,  it  is  infnfficient  f.  108 

14  An  Irifh  bi(hop  may  be  de(cnbed  by 
his  Iri(h  bilhoprick  10^ 

15  But  a  defcription  of  temporal  dignity 
in  Ireland,  or  any  other  nation  befides 
our  own,  is  infufficient,  becaufe  no  fuck 
dignity  can  be  higher  here  than  die 
title  efquire  27a 

f6  Thedegreeofferjeantatlawisagobd 
addition  f,  |  |o 

17  But  fibrre  if  a  degree  incitberuni* 

vcrfity  be  fo  '    iSid. 

1$  A  doctor  in  divioity  may  have  thd 

addition 
Z 
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atJc^  1  lion  of  clerk  Page  2^  2  f.  1 1  o 

19  The  general  rule  is,  that  ihe  mort 
worthy  addition  ihall  be  ufcd        ihid. 

20  Yeoman  and  labourer  are  good  »ddi 
tionsy^r  a  man  f,  1 1 1 

21  So  widow,  fingle  woman,  wife,  fpinl 
ter,  arc  good  additions  for  women  ihid, 

22  But  burgefs,  citizen,  fervant,  are  too 
general)  and  not  good  additions  either 
to  a  man  or  woman  f.  1 1 2 1 

23  How  the  Mystery  of  the  dcfcndani 
fiiali  be  added  to  his  name  f-  113 

24  Mydery  includes  all  lawful  arts,  trade.*^ 
or  occupatiDns;  and  a  defendant,  undo 
the  degree  of  gentleman,  having  divers, 
may  be  named  by  any  of  them     f.  113 

Z%  Good  additions  of  this  kind  enumer- 
rated  272,  273 

26  Maintainer,  extortioner,  vagabond, 
and  fuch  like,  arc  infufiicient  273  f.115 

27  The  additions  of  farmer,  inl^ead  of 
iiufbandman,  or  chamberlain,  butltr, 
groom,  U^.fetm  infufiicient  f.  1 19,  1 16 

28  But  hoftler  is  a  good  addition  for  one 
who  keeps  an  inn,  &r.  though  he  may 
be  fued,  &c.  by  the  addition  of  la- 
bourer f.  1 17  I 

29  How  the  Place  (hall  be  added  to  I 
the  name  f.  1 1 8 

30  If  a  defc-nr^ant  be  named  of  A.  late  ot 
B.  it  is  fufiicient  to  prove  either  addi 
tion  f.  I  ic 

31  It  is  fufficicnt  to  name  a  defendant  n: 
acity,  which  isa county  of  icfelf,  with- 
out more  f.  1 2c 

32  But  not  by  words  which  import  refi- 
dence  in  the  town  only  274 

33  And  if  the  town  be  not  a  county  oi 
itfeif,  the  addition  mull  fhcw  in  whai 
county  it  lies  ibid 

34  So  if  a  man  be  ramed  of  a  par  ill. 
whch  contains  more  towns,  the  town 
mull  be  fhewn  ibid, 

35  But  it  {hall  be  intended  to  contaii 
only  one  town,  unlefs  the  contrary  bt 
ihewn  ibid. 

36  If  there  be  two  towns  in  a  countv  c 
the  fame  principal  name,  hwtdijferently 
gtifliKguiJ/Jidf  znd  i\\c  lidMuow   oe   only 
of   the   principal,    the  defendant    ma 
plead    there    are    two   towns   cf   tha 
name  f.   I  2  1 

37  If  a  defnidant  live  in  a  hatnlet  of  r 
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tvi:houk  adjoorPinent  \$  a  determiiys- 
tion  of  ihe  cottimiffion,  if  its  continu- 
ance be  indeiiniic  Page  ii  f.  7 
t  As  where  pto  bat  via%  but  where 
^uatn^itt  ttohis  placutrit  it  does  not  ne- 
ccflarily  require  an/  adjournment  ibidn 

&  24  r.  14 

3  An  adjoarnment  without  ihe  aiuhoriiy 
of  the  majoricy  of  the  comnoifiioners  is 
void  22  r.  7 

4  lo  what  form  foch  adjournment  (hal. 
be  made  24  f.  15 

5  In  what  cafes  clergy  may  be  demanded 
after  an  adjooroment  '  90 4  f.  1 1 1 

6  An  indiameot  taken  at  an  adjourned 
fciSons  muft  ihew  whca  the  original 
fcffions  begun  362  (N;  22 


the  addition  to  the  name  which  comes 
under  the  alias  diSux  only,  and  not 
to  the  firft  name  Btfgt  328 

2  fiut  it  is  not  material  whether  any  ad- 
dition be  pot  to  the  name  u^hich  comes 
under  the  alias  diQus  or  not  ihid. 

3  How  far  a  capias  is  necellary  in  out- 
lawry where  the  defendant  is  named  of 
another  county  ander  the  alias  diffas 

434 

4  In  what  cafe  the  name  which  comea  un- 
der the  tdi^i  diQus  is  not  traver fable 

ibid. 


A  D  V I  C  '^.^Acajfary  N^  53  to  64. 


The  manner    in    which 
ihali  be  ajtend 


an    amercemeat 
94  f.  19 


AFFRAY.— Cfliiir//.    Jrrifl  No.  30.81. 

1  How  far  the  court  Icet  may  amerce  an 

afff«ycr  93  f.  1 6 

t  Of  the  conftable's  power  over  affray- 

I3<^  f.  8 
}  Id  what  cafes  a  conftable  may  break 
doors  to  fupprefs  an  affray  1 39  f.  8. 
4  Thefteward  of  a  court. leet  may  bind 
any  pcrfon  in  recognizance  of  the  peace 
who  (hall  make  an  affray  in  his  prc- 
fencc  5  f.  ,^ 


A  I  Xy.^^lergy^ 


AMENDMENT 

1  The  i  Hetii  6.  c.  is.  is  the  principal 
ftatute  of  amendment  277  C  129 

2  A^peala  arc  excepted  out  of  this  iU- 
.  lute  ibiJ* 

3  No  cirimiaa]  profecotion  whatfbever  ia 
within  this  or  any  other  of  tbt  fla* 
tutu  of  amendment  ibid^  k  347 

4  Therefore  no  defe£ls  in  appeals  are 
ameodable  except  by  the  common  law 

ihid* 
^  Ko  writ  or  bill  of  appeal  is  amendable 
for  falfe  Latin,  omiflion  of  a  word  or 
lener,  ot  other  defedt  or  variance  from 
the  proper  legal  form  where  the  king 
is  a  party  278 

6  But  fuari  if  foch  defers  arife  from  the 
negligence  of  the  cariiter  or  other  of. 
ficer  '  ibid^ 

7  A  mifpri/ion  of  the  count,  either  in  ap- 
peal or  other  aAioo  befoie  it  is  entered 
on  the  record  ibid. 

3  A  roiftake   in   laying  the  faA  in  an 


improper  vifoe  has  been  amended  ibid* 
9  And  after  the  count  is  entered,  a  vari- 

I  The  aid  jjiven  to  a  felon  may  be  fei  I     ^"^^^  '"  »^  ^'^'J"  '^*  ^^'^  i^^f  ^^«  .T-^" 
forth  «»fra//«  ^     ..r       pnfion,  may  be  amended  by  it       tbtd. 


445 


2  How  lar  aiders  to  fiof  lifting  are  ex- 
cluded frotn  clergy  501 

ALIAS  CAPIAS.— ^iV/  Capias,     . 
Pnetfi, 

AH  A  S  '  D  I  C  T  U  S. 

»  It «. fatal  in  an  indiamcnt  to  apply 
Vol.  II,  , 


10  In  what  cafes    criminal   proceedings 
may  be  amended  by  ctmmo/i  law    ^^j 


AMERCEMENT. 

• 

I  The  gaoler  or  townfliip  (hall  be  amerced 

for  fuffering  a  dead  bcNdy  in  prifon  to  be 

interred,  or  to  putrify  before  the  coro- 

Xx  ner 


s». 


I 


il 


I  . 


A    Tabl£  of  Pr] 

ner  has  fat  upon  it  P^gif, 

2  III  what  cafes  the  (her iff  in  hii  tori 
ought  to  award  an  aoerceffiem  o 

t  1  '•    ^ 

3  In  what  manner  fuch  amercement  is  i 
be  awarded  and  afFeered  93,  9 

4  How  fuch  amercements  arc  to  be  r< 
covecd  94 ''•20  to  97.  f.  3 

5  How  jurors  (hail  be  amerced  for  nor 
appearance  2  a 

6  IF  a  judge  amerces  a  clergyman  accor< 
ing  to  his  fpiritual  benefice,  or  if  tl 
tenants  of  a  manor  afiefs  an  amerci 
ment  without  any  aiFeerment,  they  a 
punifliable  by  attachment        225,  2  j 

7  An  infant  caa  in  no  cafe  be  amera 

8  In  what  caies  peribna  (hall  be  amerci 
for  a  falfe  appeal  292,  n 

9  If  death  happen  10  coafeqoence  of 
bridge  being  out  of  repair,  the  tow 
ihip  ihall  be  ameited 

10  In  what  caies^coffonera  (hall  be  amcrc 
for  extortion 

1 1  How  a  party  may  ami  himi^lf  o 
pardon  who  is  in  caflody   upon 
efireated  amercement  r 


AMICUS     CURI^. 

1  An  Amicus  cwrim  may  inform  the  cc 
of  any  deleft  apparent  on  the  fac< 
the  record 

2  AmUu$  curia  permitted  to  intcrpofc 
an  indiftment  of  death  1 

Viit  Arrtft  •fjudgmmt  No.  3. 


ANATOMISING— F;r#r«/wir. 

^^  ^?  9^*  *•  ^*  37-  the  body  K 
malcfaaor  executed  for  murder  I 
be  delivered  to  Sorgeons-Hall  to 
anatomiied 


ANGLIC  ^\^ImJiamtni 

What  faults  in  an  indiament  are  he 
^H^^HM^  340  to 
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17  By  I  Hen.  4.  c.  14*  appeals  of  things 
cione  oat  of  die  realiv  ni»y  be  tried  be- 
fore the    cooftable  and    marfhal 

18  Therefore  the  wife  or  heir  may  appeal 
before  tbeno  for  death  in  a  foreign 
realm  by  the  king's  fubjedls  f«  12 

19  Btit  a»  tbey  proceed  by  the  civil  law, 
their  footencie  caaoot  corrupt  the  blood 

20  If  a  man  die  in  England  of  a  wound 
received  aU^roadt  he  may  by  force  of 
t  Hen.  4*  be  appealed  before  the  con* 
liable  aod  snaHbal  (.  1 3 

21  And  no«r  by  2  Geo.  z.  c«  21 .  it  may  be 
tried  by  the  common  law  235 

2a  But  by    laid   1  Hen.  4.  no  appeals 

(hall  be  pttrfued  in  parliament  235  r.14 

23  Appeals   are  either  capital  or  not  ca- 

H  Bu^  appeals  Jfpaef,  if*  pUi^'f*^  im- 
prifiKam^mtm,  and  mt^btm  are  oow  be- 
coise  obfoicte  f,  1  5 

25  An  appeal  of  M|p<(f4i  cannot  be  nuin- 
uined  anlefd  the  injury  is  done  with  an 
evil  intention,  but  the  offender  i«  liable 
in  damages  ibid. 

26  The  word  m^bimiannt  effential  in 
every  appeal  of  mayhem  236 

27  And  the  offisnce  moll  be  laid  to  bt 
^ox^fiUnitl  236  f.  1 8 

28  The  party  hurt  may  proceed  agatnl^ 
abettors  either  at  principals  or  ai  ac- 
ceflancs  f.  ,5 

29  But  nutyhtm  and  battery  cannot  be 
jomed  in  ihe  fame  writ  f.  20 

pleaded  in  bar  to  trefpafs  for  the  bat- 
t«jy  C22 

3>  ^^  *  recovery  in  trefpafs  may  be 
pleaded  in  bar  to  the  appeal,  unlets  the 
maim  has  been  occafioned  by  reafon  of 
the  weiiind  fubfequent  to  the  adlion 

ibid 

32  5i«  aff^U  drnt/ni  a  good  bar  to  ap. 
peal  ot  mmybtm  f.  23 

33  A  itiaim  laid  in  one  place  may  be 
jttttified  in  another  ibid. 

34  Defence  o^ pfijfiffitui  is  no  juftification 
» «aim  ibid. 

35  And  the  fan  affkuU  and  jiiAification 
noft  be  fpecially  pleaded  ibid. 

36  An  appeal  of  mtybtm  may  be  baired 


by  a  plea  of  accord  and  fatisfa6lioa 

Pagt  236  (1  24 

37  hgimral  niio/i  may  be  pleaded  in 
bar  to  maim  f.  2^ 

38  A  nonfuit  in  an  appeal  of  mayhem 
may  be  pleaded  in  bar  to  another  iuit 
for  the  iame  offence  238 

39  Bot  it  caanot  be  pleaded  in  bar  to  an 
adlion  for  the  battery  which  accom- 
panied the  maim  f.  26 

40  And  the  defendantmuft  have  appeared » 
or  the  nonfuit  will  be  no  bar  to  the 
flMi'ai  itfelf  ibid. 

41  An  appeal  of  maim  may  be  tried  by 
the  vienu  f,  27 

42  And  if  doubtful  they  may  impannci 
able  phyficians  to  inform  them       ibid. 

43  But  the  court  cannot  proceed  tt^om 
ifiiw  except    the  defendant    pray    it 

ihidm 

44  And  even  then  they  may  try  it  by 
jury,  and  order  the  jurors  to  take  the 
view  ibid* 

45  Therefore  the  plaintiff  muft /«r/i»a/^ 
appear ;  and  if  decided  on  view,  it  is 
peremptory  239 

46  The  defendant  may  wage  battle  in 
appeal  of  maim  f*  28 

47  Capital   Appeals  are  either  of 

I     Treason  or  Felony  239 

48  Appeals  of  treafon  are  taken  away 
from  the  common  law  courts  of  the 
realm  ;  they  may  be  brought  before  the 
conftable  and  marflialK  f.  29 

49  Appeals  of  Felony  are  cither  of 
death,  larcenyy  rape,  or  arfon  240 

go  Who  idAY  fiRiNo  Appbal.  f.  30 
^  I  Infancy,  age,  or  imbecillity,  is  no  ob> 
.    jcaion  ibid. 

52  Therefore,  in  appeal,  the  parol  of  an 
infant,  for  nonage    fliall   not  demur 

ibid. 

53  But  he  muft  profecute  by  guardian, 
and  is  bound  by  his  lacba  ibid. 

g4  But  the  gaardian  (hail  not  perfevere 
in  an  appeal  againfl  the  inclination  of 
bis  ward  ibid. 

J  5  By  Mmgnm  Charta  a  woman  cannot 
appeal  any  one  fir  dtatb^  except  that 
of  btr  ^|r^4«^.— -But  (be  may  profecute 
any  other  appeal  f.  ^( 

56  An  ideot.  a  perfon  deaf  ajid  duab, 

one  attainted  of   felony,    an  outlaw, 

X  X  1^  cannot 


p 


i': 


f     ' 


i 


I 
I 


t 


1  . 


b 
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cannot  bring  any  appeal  Pavt  240,2411     th< 
J7     Of  an  Appeal   of  Death  241      ht 

^•33      pa 
58  It  mud  be  fucd  within  a  year  and  a      all 

day  f  ooi   the  day  on  which  thi  dt&tb\  74  I 

happen,   and  not  from   the   time  tbt\     hi 

tb 


78 
I 
I 
f 

79 


nvcund  was  gi«  en  r^iV. 

5P  Againft  the  receiver  of  an  appellee, 
the  time  (hall  be  computed  from  the  75 
receipt  Ibid,      \\\ 

60  And  in  both  cafes  the  day  (hall  be      hi 
tcikfn   from  (he  beginning  of  it,  and  76 
not  from  the  precife  minute  or  hour      f< 
on    which   the  death  or  receipt  hap-      U 
pcned  ^  f.  34  77 

61  An  appeal  is  a  local  a^lion,  and  can        li 
not  be  brought  in  a  foieign  county  242      li 

f.  35       a 

62  By  2  &  3  Edw.  6.  c.  24.  it  may  be 
tried  by  ajuryoftbt  county  ^bere  tbt 
death  (hall  happen,  although  thi  wound 
may  have  been  given  in  a  foreign  coun- 
ty ibid, 

63  In  an  Appeal  by  a  Wife,  (hemoft 
exculpate  hcrfelf  from  the  death,  and 
prove  the  fa^  of  marriage    ibid.  f.  36 

64  Therefore  me  unques  acccuple^  \Sc.  is 
a  good  plea,  and  may  be  tried  by  cer- 
tificate ibid.  \  So 

65  The  appeal  may  alledge  inter  hrachia 
>  fua  inierfeiti  et  non  atiier,  and  then  a 

voidable  lenience  of  divorce  it  a  good 
pica  in  bar.    Sed  quere  242,243 

66  A  wife  may  appeal  notwith (landing 
ihe  has  foi fei ted ^ her.  dower  by  her  hui- 

*  band's  attainder  fortrcafbn'    ^43  f.  37 
6*j  So  alfo  (he  miy.  apfyal  his  deaih,  at- 

tht>ugh  (he  had  eloped  from  him    ibid. 
6.8  If  the  widow  marries  pending  her  ap- 

*  peaL,the  appeal  is  gone  C  3^ 

69  If  file  mar  ry  after  j  adgmenty  /Ihi  tannot 
'•  pray  execution  ibea, 

70  But  in  this  cafe  the  appellee  muft  ob- 

*  tain  the  king's  pardon  ebii/, 
7*1  For  althoug^^  he  cannot  beindi£^ed, 

bein^  already  attainted,  yet  the   court 
ex  cfftcifff  or  at  the  hinges  demoted^  in  ay 

*  award  execution  ibin. 
72  hn  Afpbp^l  by  the  Heir  cannot 

'  be  brdughc  if  the  deceafed  had  a  ^Vi  f e 
]iviog{  land  innocent  of  the  fa£l  at  the  | 
time  6f,^e  death    .  f.  39 

75  Bat  if  the  wife  partake  of  the  £uiit. 


8] 


8 


g 


[f^, 
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^  her  anceAor,  as  well  as  an  heir  male 

..  \  Page  245 

*87^AQd  now  the  heir     male,    ileri'viHg 

tbrtugb  a  female^  may  bring  an  appeal 

ibid, 

83  Id  an  appeal  by  an  heir,  it  muft  ap. 

pear  by  the  writ,  in  what  manner  he  x$ 

to  246  r.  43 

89   Of  AN  APPEAL  OF  LARCENY         246 


1 103  But  if  hy  mmaee  goods  are  brought 
from  one  county  to  another,  perhaps 
the  appeal  may  be  brought  in  either 

104  An  appeal  of  larceny  h  nor  withia 
the  ftatQte  of  Glo  cfter  rcfpedling  being 
brought  within  a  year  and  a  day  ;  but, 
on/rejbfuit^  may  brought  at  any  t»m*» 

2|8 


50  The  appellant,  in  larceny,  need  notll05  Op  Restitution  of  Goods    2^8 
prove  an  ah/olute  property  in  the  goods  f.  40 

flolen;   if  he  has  a  >5)£«W  property  in 
them  it  is  fofHcient  246  f.  44 

91  Therefore  the  appeal  may  be  either 
gnural  or /picial,  at  the  opiion  of  the 
appellant  ibid. 

92  But  the  bare  charge  of  goods,  without 
^t  piffeJJtQn  of  them,  is  not  fuch  a  pro- 
pcrty  on  which  this  appeal  can  be 
maintained  ibid. 

93  How  far  a  *viUein  may  appeal  againft 
his  lord  Hid 

94  The  matter  and  fer^'ant  may  feparaie- 
jy  appeal  fcr  the  larceny  of  goods 
from  the  fervant,  they  being  the  pro- 
perty of  the  roafter ;  but  both  cannot 
•ppeal  for  the  fame  offence  f.  45 

^"^k*    *  Survivor  of  joint  property  may 

bnng  an  appeal  of  larceny  247 

90  5o  al/b  this  appeal  may  be  brought 

againil  the  thief  who  ftcals  my  goods, 

t>om  the   pcffon  who  ftole  them  from 


'"f  ibid, 

97  Bur  not  if  the  firll  taker  is  a  mere  tref- 
paiTcr,  claiming  title  to  the  goods  he 
lakes  ^  ^      iSi^^ 

98  Neither  can  an  executor  appeal  for 
larceny  committed  on  his  tcftator    ibid 

99  An  appeal  of  larceny  may  be  brought 
a«  well  againft  an  infant,  as  an  adult ; 
ana  alfo  againlt  a /erne  covert  without 
naming  bcr  hufband  f.  46 


106  Stolen  goods  not  ieized  by  the  crown 
or  lord  of  a  franchife,  may  be  le- 
taken,  uponfr^Jh  fuitt  at  any  time,  by 
the  owner,  without  profecuting  his  ap. 
pea] ;  bat  not  after  fuch  felzure     ibid^ ' 

107  Ancicntlyyr<5^yii/  implied,  that  hue 
and  cry  /hould  be  made ;  but  now,  if 
the  party  is  reafonably  diligent  to  ap- 
prehend  the  ofiender,  it  ia  foffii'^m  i 

249 

108  The  jury  who  try  the  oflfcnc^,  are 
judges  of  tbe/r^yir//,  and  upon  their 
verdidl  the  court  may  award  reftitution 

-    f.  5a 

109  And  where  the  appellee  is  condemn- 
ed by  confeflion,  &c,  withoii^  trial,  the 
court  may,  by  inqueft  of  office,  inquiie   • 
of  the  frefli  fuit,  and  ib  award  or  with- 
hold reftitution  ibid, 

1 10  But  this  inqoell  is  rather  for  the  fatif* 
faAion  of  (he  court,  than  by  neceflity; 
for  the  judges  may  award  a  writ  of  re- 
ftitotion  in  their  difcretion  ibidm 

1 1 1  Anciently  every  appellant  muft  have 
attaintid  the  appellee  before  he  was 
infitied  to  reftitution  f.  53 

1 1 2  But  now  if  CM  appellant  attaint,  an 
inqueft  (hall  enquire  of  the  frejh  fuit 
made  by  other  appellants,  and  reftitu- 
tion fti^l  be  awarded  to  them  accord- 
ingly, without  their  being  put  to  aD- 
taint  the  appellee  ibid* 


100  An  appeal  of  larceny  muft  be  brought  ,  ... 

|J/J^5^«nty  where  the  felony  is  com  |H3  And  the  fame  may  be  done  if  the  ap 


^^\^f''^^^  in  one  county  and  the  goods 
brough^^^  another,  an  appeal   may  be 


robbe 


»o  either;  In  the  fiift  for  the 


i«;  tI'^»  »n  the  fecond  for  larceny  ibid 
L  r'^5>»-e  if  one  lake  me  from  the 
cpuntyofA.  toB.  »nd  there  rob  me, 
w«  appeal  muft  be  in  the  county  of  B. 

ibid. 


pellee  die  in  prifon  250 

1 1 4  And  perhaps  the  fame  fhall  be  done,  if 
the  appellee  be  outlawed,  ox  have  benefit 
of  clergy  before  convi£^ion,  or  ftand 
mute,  or  challenge  above  20,  or  break 
prifon,  &c.  ibid, 

1 1 5  On  an  appeal  againft  two,  and  one  is 
acquitted,  yet  the  appellant  ftiaJI  have 
reftitution  ibid. 
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ii6  IftxMbwere  acqouted  tfae  appellant 
forfeited  ^hit  goods  (o  the  king  tor  hi& 
fillie  appeal.  But  fuerf^  if  the  goods 
are  not  (elzed   as  waived,   &c.  Pagt 

117  But  the  appellants /fV^ /«  rtftiiutUn 
(hall  not  be  barred  by  any  feizure  ol 
the  goods  9,%  waif?,  eflrays,  the  goods 
of  felons,  &c.  f.  54 

1 1 8  Nor  even  by  a  fale  of  them  htmafiae. 
made  in  market  overt  ibii^ 

119  Nor  (hall  the  fr^fumt^r  rfa»  indiff^ 
ment  be  barred  ol  his  re^iiaiion  by  any 
fuch  feizare  or  fale  in  maikct  overt,  &c. 

ibU. 

izo  By  I  Jac.  i«  c.  21*  the  (ale  of  ftolen 
goods  to  any  pawn-broker  within  two 
milea  of  London  fliall  not  change  the 
property  ibiJ* 

111  By  a  I  Hen.  8.  c.  11,  the  profecntors 
of  indidments  for  goods  ftolen,  or  ob- 
uined  by  any  laiceny,  are  tmiitiid  t$ 
wfii$  9frtftitutUu  from  the  court,  in 
the  fame  manner  aa  if  the  felon  ha., 
been  attainted  by  appeal  ^57 

122  But  awarding  njjrUM  rf  refiiiufion  i^ 
Aow  obibUi^  and  the  judges  will  order 
a  redelivery  of  the  property  in  court 

ibid.  (N)  1 

]  33  Or  the  owner  may  bring  trovir^  ei- 
ther for  the  identical  goods  ftolen»  or 
for  the  produce  of  them  if  the  identity 
be  changed  ibid,  (N)  2 

1^4  By  31  Eliz*c  r2»  ftolen  hories  fold 
•in  market <ovefC  (hali  be  rej!ored»  upon 
.  payment  of  the  price  fold  for,  wth 
^t  froficMti^M  (N)  3 

lac  ^u  other  cafes  if  it  (hall  appe^ii 
that  the  owner  has  negle^ed  thofe  en- 
deavours to  proiecute  the  fcloa,  which 
the  ends  of  public  juftice  fequire,  the 
GOuri  may  refufe  to  grant  sellitution 

251,  2^2 

126  The  appeilant  ihail  have  only  fuch 
^oods  rellored  as  are  mciuioned  in  the 
appeal  2J2  f.  57 

127  And  if  the  owner  has  retaken  his 
igoodSf  2nd  not  included  the  whole  of 
fbem  in  the  appeal,  it  i$  quefli(>ned 
>vhether  thofe  left  out  are  «oc  confif* 
calod,  &C.  ibid 

128  Of  AN  Appeal  of  Rave  252 

129  Hov^»  ^^^   \^y   -^y^PO)   tt>^    a/]p^al 
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143  Of  Proceedings    in     Appeal 

144  In  what  cafes  the  parties  to  an  ap- 
peal muft  appear  in  per  {on,  or  may  ap- 
pear by  acioraey  or  guardian  f.  76 

1^5  If  the  count  in  an  appeal  vary  from 

the  writ  in  a  material  pointy  it  (hall 

'  abare  258 

146  If  feveral  be  prefent  abetting  a  fadl, 
bat  ooly  one.aQually  does  it,  the  plain- 
liif  may  declare  generally  agaioft  all  as 
principals »  or  fpecially  (ettiag  oot  the 
manner  of  abetting,  &c,  f.  76 

147  No  circunlocmion  will  exprefs  the 
wfrds  tf  art  defcriptive  of  the  offence  ; 
as  murder avit  for  murder;  rmpuit  in 
rape,  apitvn  larceny,  majhimiawi  in 
maim,  ^ndytlmiei  in  all  felonies    f.  77 

148  An  appeal  of  larceny  moft  (hew  to 


i5;ic  So  alio  in  poifomng,  the  cooot  mnil 
wtj  that  the  party  received  and  drank 
the  poHbn ;  and  thii  Mt6i  (hall  not  be 
fupplied  by  any  kDplicationi'4^#26or8t 

158  rhe  count  ought  exprefsly  to  (hew 
that  the  party  died  of  the  hurt  fpeciaHy 
fet  forth  261  r.  83 

159  Therefore  ^irtf/&r^«liMW0^V/yinftead 
of  Je  fumfyffUaihmt^  t^c.  it  erroneoss 

ihid* 

160  Sut  it  n^y  alledge  that  he  died  of 
the  finfiral  p§i/ous  or  wound«,  they 
having    been    before     particularized » 

'  without  ftatiog  any  wound  or  poifon  in 
particular  ibidm 

i6f  Or  perhaps  the  fereral  caufes  of  the 
death  may  be  alledged  in  the  alterna- 
tive il>ul* 

i6z  The  particular  weapon  alio  with 
which  the  fa6k  was  committed  moft  be 


whom   the  goods  belonged  ;    and  of 

death  who  wa^  killed  ;  (or  eujyfdam  eg  I     fet  forth  ;  but  if  the  evidence  vary  in 

M^ti  will  oot  do  in  appeals  f.  78       this  refpeA  it  is  not  material  fr  i^ 


149  In  rape,  filonUe  rapuit  is  fuffictent, 
without  the  words  carnalUtr  ttgaovit, 
or  any  words  to  that  amount  259 

150  And  the  fame  general  manner  is  fuf- 
fident  in  larceny,  fiating  the  value  of 
the  property.     But  in  wu^bim  the  par 
txular  manner  of  the  faa  misft  be  fiated 

ibid. 

1^1  And  in  an  appeal  of  death,  all 

the  fpecial  circumiiances  of  the  h€L 

muft  be  fee  forth,    both  by  common 

law^  and  the  llatoce  of  Gloucefter  459 

152  As  the  part  of  the  body  in  which 
the  wcund  was  given  {  and  therelore 
thai  it  was  chcaptam^  or  in  the  h^d, 
lcg»  or  arm,  &c.  &c.  &c.  is  not  fuffici- 
ent  either  iq  an  indi^mcnt  or  appeal 

f.  80 

153  And  where  there  is  a  fufficient  cer- 
ttwy,  the  addition  of  an  indefinite 
defcription  fliall  be  r  jeded  a»>r//»/ 

260 

154  Thelengthand  breadthof  the  wound 
opght  to  be  ftaied,  that  it  may  appear 
that  It  was  mortal  f.  8 1 

155  But,  dcfcribing  the  part,  and  that  be 
gave  him  mt^rtah  'uuUms  pgmtraMf  im  it 
pir  corpus,  ^c.  is  fatficieni  ikd. 

156  The  word  percujfit^  fliould  be  infert 
ed  where  the  fatt  will  bear  it,  but  fyert. 
if  it  be  ^bfolutely  naceiTary  L  %z 


1 63  If  the  killing  be  by  poifon,  drowning, 
fufibcating,  bornioK,  or  the  like,  tlire 
circumiiances  muft  oe  ^Hedged  as  fpe« 
cially  as  poilibie  ibid. 

•164  And  an  appeal  cannot  be  fupported- 
by  an  inverie  evidence,  as  to  the  mode 
of  killing  ibiJ. 

165  Ft  tt  armit,  are  not  neceffary  in 
appeal  f.  89 

166  An  appeal  by  flat.  Gloucefler,  mult 
'  declare  the  deed,   the  year,  the  day, 

the  hoar,   the  time  of  the  king,  the 
town,  and  the  weapon  162 

167  An  omiiBon  of  any  of  theie  circum- 
iiances is  not  aided    by  the  con  virion 

ibid. 

168  The  Hour  was  not  required  by 
the  common  law;  and  it  is  fufficient  <o 
fay,   ♦*  about  fuch  an  hour"  f.  87 

169  If  the  hour  and  day  are  fet  forth 
againft  the  principal,  it  is  fatal  to  men  - 
tion  the  day  only,  againft  the  aGcelTary 

ibid. 

1 70  The  miftake  of  the  hour  will  n^t  be 
material  upon  the  evidence  ibidm 

171  THEDAYon  which  the  fad  was  done 
mfjl  be  fet  forth  f.  88 

172  If  the  fad  were  in  the  night  the  count 
ihould  alledge  it  in  wSt  tju/dtm  diti 

263 

173  It  is  not  (iifficient  to  fay   *'  about 

X  X  4.  iuch 
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fuch  a  dsvi  or  between  fuch  a  d^y  and 
another  day  ;'*  but  the  very  day  muft  be 
fel  forth  Pagt  263 

.  174  So  it  i»  infufficient  to  alledge  tne  fad 
on  a  feaftday;  as  St.  John's;  wiihout 
ihewing  whether  it  is  the  Baptift  or  the 
Evangeiift  ihld. 

175  So  it  is  erroneoos  to  let  forth  the 
fa6^  on  an  impoiSble  day,  as  3 1  June 
or  30  February  ihid^ 

176  And  the  day  both  of  ih$  nvovnd  and 
^tbi  dintb  mad  be  fet  forth  ibid, 

177  It  muft  aifo  be  alledged  that  *'  he 
flructc  him  adiunt  et  ibidem"*  ibid, 

178  How  a  repugnancy  io  fetting  forth 
the  day  will  vitiate  either  an  indi^lment 
or  appeal  ibid, 

1-79  A  miOake  of  the  day  will  not  be  ma- 
terial upon  evidence  264 

180  If  the  allegation  of  the  day  be  only 
frimafiuii  uncertain,  it  may  be  helped 
by  the  apparent  fenfe  of  the  context 

f.  89 

181  How  the  day  on  which  a  pHocipal 
in  the  fecond  degree  abetted  (hall  be 
alledged  ilid. 

l8a  In  an  appeal  of  death  the  year  in 
which  the  ftroke  was  given,  and  tha: 
in  which  the  death  happened,  mud  be 
fet  forth  f.  90 

183  But  the  king's  reign,  in  which  thefe 
tads  happened,  is  fufiicient  without 
ifaeM^ng  the  year  of  our  Lord         ibid. 

184  And  alledging  the  fads  in  fuch  a  year 
of  fuch  a  kingy  is  fufficient  without 
faying  it  was  m  fuch  a  year  of  hii 
reign  ibid, 

185  i  he  place  where  the  death  happened, 
as  well  as  that  where  the  hurt  was  given, 
muft  be  fliewed  with  precife  certainty, 
and  free  from  repugnancy  265 

186  A  mifiake  or  the  place  is  not  ma- 
terial  upon  not  euilty,  provided  the 
fad  be  proved  at  tome  place  within  the 
county  ibid. 

187  In  appeal  of  death,  fome  place  both 
of  the  death  and  hurt,  and  in  every 
other  appeal  ibme  place  where  the  fad 
was  committed,  moft  be  alledged 

f«  92 

188  It  IS  fafeft  to  lay  it  io  a  town  ;  bat  if 
done  Out  pf  a  town  it  may  be  laid  in 
any  other  place  from  whence  a  'vifiu 
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ment  againft  othersy  unlefs  they  are 
naoieil  therein  Pagt  266  f.  94 

'•o  s  Bot  he  may  count  againft  tbofc  who 
are  named    whenever  they  (hall  appear 

267 

2C4  Appellants  ihall  be  nonsuited  for 

NON-APPBARANCE  ^•951 

20C  By  z  Heo.  4.C.  7.  if  the  verdi£l  pals 
againft  the  plaintifF  he  (hall  be  non- 
futtcd  ihid» 

2p6  But  in  a  verdi^l  for  mandaaghter  on 
an  appeal  of  murder,  the  appellant  (hall 
not  be  nonfuit  ihid» 

^07  An  appellant  may  ht  nonfuited,  after 
fpccial  vcrdi 61  or  demurrer  ibid. 

208  Of  Abatement  op  the  Writ, 
vtd«  ASatetment,  Amindmtnt* 

209  Or  Pleas  in  bar.  to  an  Appeal 

278 

210  No  fpecial  plea  in  joftification  of  the 
killing  (hall  be  admitted  in  an  appeal  of 
death  ihid. 

211  lo  an  appeal  of  death  by  a  worn  an , 
it  is  a  good  plea  in  bar»  that  (he  was  ne- 
ver married  to  the  deceafed,  or  that 
(he  t$  fincc  married  .  279  f.  130 

912  So  in  appeal  by  an  heir,  it  may 
be  pleaded  that  another  perfon  is  heir ; 
pr  that  one  of  the  defendants  is  the 
wife  of  the  deceafed,  or  that  the  plain- 
tiff is  illegitimate  ibid, 

ax 3  So  in  appeal  by  brother  and  heir,  it 
may  be  (aid  he  hath  an  elder  brother 
by  the  fame  father  and  mother      ibid, 

^14  So  alfo  in  any  appeal  of  death  it  is 
a  good  bar»  that  the  plaiotifi^  hath  fnpt 
his  time  ibid, 

^15  So  in  appeal  of  robbery,  that  the 
plaindif  it  a  miUtin  to  the  defendant 

ibid 

t\S  So  in  appeal  of  rape  by  man  and 
womao^  that  they  were  never  married 

ibid. 

%i7  So  m  felony,  that  the  plaintiff  is  an 
ideot,  or  born  deaf  and  dnmb        ibid, 

^18  So  alfo  It  is  a  good  plea  in  bar  to 
any  appeal  that  the  plaintiff  is  attainted 
of  treaibn  or  felony,  fo  long  as  the  at- 
tainder continues  ibid. 

^19  A  rf/r«ri/,  or  a  nctt/uii  of  a  former, 

is  a  bar  to  all  fubfequcnt  appeals  pfthf 

/anu  kind  U  iri 

f  20  A  nonfttit  after  appearance  is  a  per- 


emptory  bar,  without  having  declared 

Page  280 

221  But  the  bare  purchafe  of  the  writ, 
and  delivering  it  of  record  to  the  (he- 
riff,  is  no  bar,  after  nonfuic  ibid, 

222  And  to  make  a  nonfuit  in  appeal,  a 
goud  bar  it  ought  to  be  afieran  appear- 
ance in  proper  peifon  of  record      ibid. 

223  ^  if  a  di/c9ntinuan€i  of  one  appeal  is 
a  good  bar  to  any  other  f.  132 

224  At  any  rate,  the  di/continuana,  to 
make  a  good  bar^  muli  be  after  appear*, 
ance  281 

225  If  an  appeal  by  a  wife  abate  by  her 
marriage,  or  an  ;ippeal  by  an  heir  abate 
by  his  death,  there  can  be  no  other  ap- 
peal ^  f.  ,^j 

226  And  fi/*rr  If  appeal  once  determined 
cannot  revive  ibid^ 

iiy  Where  there  is  a  plaintiff  not  dif- 
abled  to  prcf.cute,  he  (hall  not  be  barred 
in  a  fecond  appeal  by  an  abatement  of 
the  firll  ilifi^ 

228  One  appeal  is  no  bar  10  a  fubfequcnt 
appeal  either  againft  the  fame,  or  dif- 
ferent perfons  not  named  in  the  firft, 
if  it  be  for  a  diftinft  offence,  although 
.it  be  committed  by  or  againll  the  fame 

perfon  and  pfoper«y  f,  134 

229  But  this  niuft  be  underftood  where 
it  was  impo(nbIe  to  charge  the  offender 
in  the  firft  appeal  ibid^ 

230  For  after  an  appellant  has  indulged 
his  revenge  in  one  appeal,  the  law  will 
difcourage  any  other  which  his  ctvM. 
/aches  only  makes  neceffary  zSz 

231  And  if  an  appellant  is  barred  againft 
one  appellee,  he  is  thereby  barred 
againft  all  oihers/hr  the  fame  faS  ibid^ 

232  A  releafe  of  all  manner  of  adlions, 
or  of  all  adlions  criminal,  or  all  afliona 
mortal,  or  all  adlions  concerning  Pleas 
of  the  Crown,  or  of  all  appeals,  or  of 
all  demands,  will  be  a  good  bar  to  any 

fuh/e^uent  z^^zA  ^  ^»  ^3? 

233  But  a  releafe  of  all  aAions  perfonal 
will  not  bar  fuch  an  appeal  ibid. 

234  But  no  kind  of  releafe  will  wholly 
difcharge  an  appeal  unlefs  made  pre- 
vious to  the  commencement  285 

23  c  And  no  releafe  (hall  difcharge  a  perfon 
attainted,  without  the  king's  pardon 

tbtdt 
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foreign  county,  provided  he  be  named 
of  the  county  where  he  dwells 

19  Bat  if  no  fuch  perfons  cxiil,  or  are 
wnh^n  the  realm,  or  perhaps  in  the  very 
county  named  in  the  appeal,  the  ap- 
prover fhall  be  hanged  ,-^;V. 

20  A  man  may  be  admitted  an  approved 
.  before  any  juftices  who  have  power  K- 

alfign  a  coroner  f^  ,5 

21  As  the  king's  bench,  gaol- delivery, 
and  jurtices  in  eyre;  but  ^um  zs  to 
jultices  of  cyir  anii  terminer  ibid 

22  Neither  a  court  baron,  nor  juftices  of 
peace,  nor  any  other  fpecial  juftices, 
can  receive  the  appeal  of  an  approver 
unlefs   their  commiffion  extend  to  ii 

23  And  quere  if  the  lord  high  ftewarVof 
ilnglai.d  can  receive  fuch  an  appeal  207 

24  ^n  thcconfcdionofan  indiament  of 
treafon  or  felony,  the  court  may  in  then 
difcretion  either  award  execution,  or 
i^^fpite  the  convia  till  he  prove  his  ap 

^^/JV^^^^""  ""^^^^  ^"  approver,  thc( 
ihall  aflign  him   a  coroner  to  take  hi' 
appeal,  and  to/at;/,,r  bim  to  difcover 
•  aU  the  trea/otti  and  felonies  he  Jkncws 

26  The  court    ought  alfo  to  limit  "the 

proof  of  his  appeal  to  a  certain  number 

t)f  days;— and  quere  if  his  wages  of  a 

penny  a  day  fhall  be  allowed  in  the  in- 

^terval  /. 

2Viyuring  the  time  limited  he  ourht 'to 
-be  at  liberty  and  out  of  prifon;  for  h» 
.niay  difavow  an  appeal  obtained  b; 
^ure/s  or  extortion  ;  but  if  fuch  an  al 
ieg3tion  be  found  againft  him  either  by 
•the^coroncr,  or  by  an  inqueil,  he  fhali 
be  hanged  •  f 

28  If  he  fail  to  make  his  appeal  before 
the  coroner,  on  *hy  one  of  the  dayj 
iimired,  or  make  the  leaft  variation  in 
repeating  it  to  the  court,  on  fuch  de- 

bThan  el  '^^°'''^^'^'  ^^^  approver  fhall 

^^  J^n  "^I?"^'  "'^y  ^^2rd  procefs  Vc. 
the  HienfF  agairft  any  appellee  in  the 

fame    county  i— but  ^i,^r#    if   he    can 

award  the /;r/|^r;y/  f    22 

50  The  king's  bench,  orjufliccsin  eyre, 
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ARGUMENT, 

1  In  iodi^^ments  it  is  the  tiriGt  rule  of 
law  to  have  the  fubftance  of  the  fadl 
exprefled  with  precife  certainty,  and 
not  to  admit  any  argamencative  cer- 
tainty Page  26  i 

^  An  indi£lment  againft  an  acccffary  in 
one  coanty  ought  exprefsly  to  recite 
that  the  principal  did,  and  mot  banly 
ibdi  hi  nums  iudiatd  for,  the  felony  in 
another  ;  for  that  is  only  argument 

_,.       ,  458  f.  51 

3  The  charge  in  an  ind lament  m  oft  be 
laid  poritively,  and  not  by  way  of  reci- 
tal; for  it  is  a  rule  that  nothing  materia] 
in  an  indi6>incnt  ihall  be  taken  by  argu- 
ment, intcndmenty  or  implication  323, 

324 

ARM  S.^^^9itfiabU  0nd  MarJhaU 

1  By  13'Ricli.  2.  c.  2.  theconftabic  Ihall 
have  cognizance  of  contrafts  touching 
deeds  of  arma  done  cat  of  the  realm, 
&c.  -  14  f.  5 

*  7!j?  «°n^Wcand  marihal  (hall  be  pro- 
hibited  fiom  proceeding  to  punilh  the 
painting  of  coats  of  arms,  &c.    16  f.  8 


^A  R  R  A  y. 

No  challenge  can  be  taken  cither  to 
the  wray  or  to  the  polls,  unlefs  a  fall 
jury  have  appeared  579 

ARRAIGNMENT.— Vide  Principal 
««/  Acctffarj, 

0 

I  Anciently,  nd  man  was  arraigned  upon 
an  indiftment  for  an  offence  for  which 
an  appeal  could  be  brought,  until  the 
year  and  day  for  bringing  tbe  appeal 
had  paired  *    ^     306  r!  15 

a  m  tbe  court  was  not  pereinptorily 
bound  to  fqfpcnd  the  arraignment 
upon  the  indiament,  except  for  fpecial 

T   '  307. 436 

3  °y  3  Wen.  7.  c.  I,  the  jufticea  arc  or- 
dered to  try  an  indiament  of  murder 
or  manilaoghier,  alihoogb  the  time  li 


I  mited  for  the  appeal  is  not  expired 

Page  ^16  (N)  I 

4  Every  prifbner  nfon  hit  arraignmint 
ought  to  be  ufed  with  genttenefs  and 
humanity;  and  not  be  brought  to  the 
bar  under  any  terror  but  that  incidental 
to  his  condition  43^  ^-  1* 

5  His  hands  fiiould  not  be  tied  ;  nor  his 
feet  fettered  except  for  necelTary  fe- 
curity,  nor  (hould  he  fufFer  any  mark 
of  ignominy  or  reproach  ibid, 

6  And  in  this  privilege  the  law  makes  no 
diflinaion  between  clerks  and  laymen 

7  But  a  diilinflion  has  been  made,  re- 
fpefling  this  freedom,  between  the  time 
of  arraienment  and  the  time  of  trial 

^  ibid.  (N)  2 

8  The  holding  up  of  the  hand  is  a  mere 
ceremony  intended  only  to  identify  the 
perfbn,  and  may  be  difpenfed  with; 
for  if  the  prifoner  do  not  deny  his 
identity,  it  »  fufficient         ^       .    ^*  ' 

9  This'  ceremony  is  not  required  in  the 
cafe  of  a  Peer  (N)  5 

10  By  37  Edw.  3.  c,  15.  every  arraign- 
ment on  an  indidment  muft  be  in  Bog* 

liih  r.  3 

I I  Appeals  not  conlidered  as  within  this 
a£t  ibid, 

1 2  But  by  4  Geo.  2«  c.  26.  all  proceed- 
ings roaft  be  in  Engliih  ibid,  f 

1 3  An  appeal  in  the  king's  beach  ought 
to  be  arraigned  on  the  plea  fide,  unlefs 
it  came  in  by  artitrari^  and  then  on 
the  Crown  fide  f.  ^ 

14  An  appellee  fhall  not  be  arraigned  on 
the  count  when  ti^  nvrit  is  abated       f.  g 

1 5  But  if  the  writ  be  good,  he  may  in  many 
cafes  (vide  ch.  23.  feA.  6*  to  14.}  be 
arraigned  on  the  count  at  thi/nii  tftb€ 

king  438 

16  An  attainder  of  high  treafon  has  been 
reverfed  (inter  alia)  for  the  omifiion  of 
an  arraignment  f.  6 

17  And  in  all  the  precedents  an  arraign- 
mtnt  appears  upon  the  face  of  the  re. 
cord  ibid* 

18  And  it  is  fafcft  to  exprefs  it  in  every 
record  of  attainder  by  condemnation* 
either  by  confcffion,  vcrdina,  or  ftand- 
ing   mute  ibidm 

'9  In  attainders  upon  an  appeal,  the  ar- 
raignment 
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raignment  does  not  conftantly  appear 
opon  the  records  Ptip  438.  f.  6 

20  An  appeal  of  robbery  at  the  fuit  of 
fevera],  the  appellee  was  feverally  ar- 
raigned and  tried  on  each  appeal,  in 
or£r  to  entitle  the  diHerent  appellants 
to  a  reftitQtion  of  their  goods  f.  7 

2\  And  a  perfon  charged  with  fevtral 
indi^ments  of  robbery »  at  the  profe- 
cation  of  feveral  perfons,  mty  be  feve- 
rally arrfigned  and  tried  on  each  in« 
didment;  becaufe  by  21  Hen.  ^.  c 
II.  each  it  eoticled  to  reditution  on 
convi^on,  &c.  ihil 

22  Every  perfon  attainted  of  robbery  al 
the  fuit  of  one  perfon  may  be  arraign- 
ed and  tried  at  the  fuit  of  another  ii 
fuch  fuit  were  commenced  before  th< 
attainder*^    St  J  qmn  ibid 

23  ^grn  if  a  prifoner  before  his  attaiodei 
Ihall  aofwer  to  divtrs  appith  of  deatl 
and  rape,  in  the  fame  manner  a&  of  rob 
bery  f.  8 

24.Where?er  an  appellee  ii  arraignec 
opon  an  appeal  at  the  fuit  of  the  king 
lie  nay  plead  a  pardon,  at  upon  ar 
arraignment  on  indiflment      306  f.  1 1 

25  Anciently  the  kingiat  with  the  jufticei 
i^on  the  arraignment  of  great  offend 
era  i 

26  How  a  prifoner  (hall  be  arraigned  fo 
breaking  of  prifbn  2 1  < 

27  Whether  a  man  may  be  arraigned  o 
an  indidmcnt  while  an  appeal  is  de 
pending 

2S  For  the  arxaignmcnt  of  the  princip: 
and  accefiary»  vide  p.  452, — and/nAi 
t^farp  No,  87,  &c.  &c» 


A1tRESTS.-riV/  Hui  mnd  Crj. 
Waiebmm,  ff'arr^Mi* 

1  Op  arrests  for  crimes,  by    pr 

VAT&    PERSONS.  I  I  5.  C.   I 

2  Every  perfon  prefent  at  a  felony,  or 
dangerous  wound,  is  bound  to  appr* 
bend  the  olFender,  on  pain  of  icr 
prifbnment  'i^*  ^* 

3  On  default,  the  town  where  it  happen 
or  hundred  if  out  of  a  town^  {hall  I 
amerced j  both  by  oommQa  la\V  ai 
be  ftai,  Winchefier  H5»  ^  ^ 
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18  Any  one  may  lawfully  lay  hold  on  an- 
otker  «)ion  he  (hall  iee  opon  the  poini 
of  committiog  a  trealba  or  felony^  or 
cioiog  any  a&  which  would  manifeftly 
codaoger  the  life  of  another^  and  de- 
uio  him  till  the  danger  fubfides     f.  1 9 

19  Thus  any  one  may  feize  a  perfon  ex- 
polng  an  inluit  in  the  flreets,  &&  ibid, 

20  Arrest  by  private  pgasoNs  for 

INFERIOR  OFFENCES  f.  SO 

Bi  No-fftfvtte  perfon  can  amft  snodier 
for  the  bare  bieach  of  the  peace  after 
it  ii  over  122 

22  Tet  it  IS  iaid,  any  one  may  appic- 
head  a  Dight-walkev,  or  notorious 
cheat,  and  uke  htm  before  a  juftice 

ihid', 

z$  So  alfo  private  perions  may  joftify  an 
arrcft  for  ofienoes  in  like  manner  fcan 
dak)as  and   prejudicial  to  the  pablic 

24  And  any  perfon  may  juftify  execvting 
the  warrant  of  a  juftice,  authofifcd  by 
the  law  to  require  fuch  execution    f,  2 1 

25  In  what  caies  the  arrcfts  of  oflfenders 
^  private  perCbos  are  rewarded  by  law. 
Fide.  Rentmrd,  1 2  2  to  128 

20  ARRBars    BY    PUBLIC    OFFICERS 

128  c.  13 

*7  Wherever  fuch  arreft  may  be  jnfti- 

ned   by  a  private  perfon^   it  may   be 

Jttftificd  by  an  officer  1 29 

a9  In  ma^oOT  watchmen  are  appointed. 

ride  'UJitchmin,  129,  130 

^S^?  ft«t.  Winchefter,  c.  4.  if  «!y 
^e^«r*do  pafs  by  the  watch  he  (hall 
^**^»««fted  rill  morniog  » 29  f.  5 

«0  If  no  fufpicion  be  found,  he  fhail  go 
quit,  or  otherwife  he  (haU  be  deliver- 
ed to    the  (herifr,   iMntii  acquitted   by 


law 


ihid. 


27  ^i  they  dilbbey  the  arreft,  hne  and 
«Tr  maybe  levied  until  they  are  taken  ; 
»^ which  arreftment  none  fliall  be  pa- 
Qifl^ed  o 

*^»^  P^'^'TABLB  in  general  has  mcre- 
y  ^n«  fame  power  to  arrcft  another 

-/^^••^ny.  a«  a  private  perfon       f.  7 
ftiki*^  chief  difference  is,   that  a  con- 
"^  ^»  greater  authority  to  demand 
™«*«ce  from  others;   and  that    ho 
'^^  deliver  his  prifoner  to  a  jofticc. 


as  a  private  perfon  moft  his  to  the  eon* 
ftaUc  Fsgii^o 

36  A  conflable,  on  view,  has  authority 
to  arreft  affrayer!,  and  detain  tbem  till 
they  find  furety;  bot  a  private  perfon 
can  only  ftay  the  affray  till  the  heat  ia 
wer  •  f.  g 

3 1  But  of  offences  out  of  view^  the  power 
of  &  conftable  and  a  private  perfon 
feem  the  fame ;  for  it  is  dear  that  a 
cooftable  cannot  joftify  (bch  an  arrel^ 
withoot  a  warrant  from  a  joAlce.— 
^uire  vidi  No.  io»  iSid» 

32  And  an  unlawful  arreft  by  a  conftable 
withoot  a  warrant  cannot  be  made  goo4 
by  taking  ont  a  warrant  afterwards  f.  9 

33  A  man  once  arrelled  by  a  conftable^ 
on  warranty  who  is  freed  upon* a  pro- 
mise to  return,  &c*  cannot  be  retaken 
upon  the  fame  warrant  131 

34  But  if  he  furrender,  the  conftable 
may  may  take  him  before  the  juftice 
in  pnrfaance  of  the  warrant  ibid, 

35  A  coaftttble  cannot  juftify  any  arreft 
by  force  of  a  warrant  which  cxprefsly 
appears  to  be  for  an  offence  of  which 
the  juftice  had  no  jurifds^on    ibidm 

f*  10 

36  Nor  can  he  take  the  party  to  him  at 
a  place  ont  of  the  county  for  which  he 
is  juftice  ibidm 

37  But  he  ought  to  execute  a  general 
warrant,  for  he  muft  prefume  the  juC* 
tice  to  have  jurifdidiion  imid» 

38  The  case  of  General  War- 
rants; 

CottflabUs  biimg  bnmd  /e  iww  ibt 
iawy  qmn  if  they  ought  now  to  ex« 
e«ute  a  general  warrant— for  they 
are  not  ju&fied  in  fo  doing    131  (N)  2 

39  And  ftun  if  a  conftable  can  juftify  the 
execution  of  »  general  ^zmuif/earcb 

for  jioUn  goods  I  for  fuch  warrant  is  il- 
legal on  tbe  face  of  it  13a 

40  A  juftice  cannot  legally  grant  a  blank 
warrant  for  the  arreft  of  a  JiitgU  ptrfimt 
leaving  it  to  the  party  to  hll  up     ibid^ 

41  Hut  any  conftable,  or  even  private  per- 
ion,  may  execute  the  warrant  w  a 
juftice  to  arreft  a  particular  perfon  for 
felony  or  other  mifdenaeanor,  within 
his  jurifdi£lion,  whether  the  perfon  be 
innocent  or  guilty*  or  whether  he  be 

iodiaed 


mm  -»«»1 
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indiaed  or  not  P'^ge  132  f.  1 1 

42  For  the  juflice  mud  be  acifwcrable  for 

the  confcquence  tlff^ 

A7  It  has  been   the  modern  pradice  to 

make  out  warrants  on  the  lufptcion  of 

felony,   before  any  indidlmcnt  ionnd 

44  This  pradlice  countenanced  by  i  &  2 
Philip  &  Mary,  c,  13.  and  2  &  3  Ph. 
&  Mary,  C 10.  ^  i^i^- 

45  The  ancient  opinion,   that  a  jullice 
could  not  grant  a  warrant  till  an  in 
di^ment  was  found,  contradicted    by 
conftant  experience     ^  il'ia. 

46  And  a  warrant  before  indi£lment  found, 
is  a  good juftifccation  to  the  officer;  and 
the  old  cafes  to  the  contiary  do  not 
warrant  the  conclufion  ^        133 

47  And  the  juflice  who  grants  it,  if  he 
did  it  malicioufly  of  h's  own  head,  &c 
is  liable  to  an  atiion  by  the  perfon  in 
jurcd  '"^'^ 

48  ft  is  rot  politic  that  the  officer  fhould 
be  liable  for  executing  a  warrant,  he  i.^ 
bound  to  obey,  unlcfs  it  appeared  that 
the  jollice  had  no  jurifdiftion         i^'V. 

49  And  a  warrant  ^ri»/#r/y//««^4/ (even 
though  the  ma^illiatc  who  iflues  it 
fhould  exceed  his  jurifdiflion)  will  by 
24  Geo.  2.  c.  44  at  all  events  indemnify 
thecfficcr  '^*'^-  (N)  3 

50  Therefore  a  warrant  to  apprehend  «// 
fer/ons  guilty  of  a  crime  therein  fpeci- 
iied,  will  not  juftify  the  officer  who  ads 
under  it,  vii^e  No.'  38.         /^/V.  (N)  4 

5 1  How  the  officer  ihail  avail  himfelf  of  a 
plea  in  juflification  ii>i^* 

52  As  to  Arrests  by  Bailiffs  of 
towns,  it  is  enaded  by  ftatute  of  Win- 
chcller  c.  4.  that  they  ftiall  make  en- 
quiry among  the  inhabitants  for  fuf 
picious  pe/fons,  and  do  right  therein 

53  And  by  this  ftatute  bailiffs  may  arrelt 
and  dciiiTi fy/peaed  perfons  until  they 
give  an  account  of  themfelves         ibid. 

54  JUSTICES  OF  THE  Peace  have  the 
fame  power  to  arreft  as  private  perfons, 
and  other  inferior  officers  f.  13 

r  r  Jullices  may  command  an  arreft  either 
by  parol  or  by  warrant  ibid^ 

56  By  parol,  where  any  perfon  is  guilty 
ot  an  aitual  bicach  ol  the  peace  in  bis 
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larly^  tbe  conftaUe  may  cxecote  ic 
any  where  within  the  jurifdidion  of 
the  justice  Ps£i  136  f.  30 

fo  The  cxecotioo-of  i  warrant  muft  be 
purfoant  to  the  dire^ions  of  it       f.  3 1 

71  No  one  cart  juftify  breaking  open 
doors, uniefs  he  firft  ^gnify  the  caufe  of 
his  coming,  and  require  admittance 

I38ch.  14 

72  But  DO  prectie  form  of  words  is  ne 
ce^ary  in  this  notice,  it  is  fufficient  if 
the  party    be  fatisfied  the  officer  dofs 
rot  come  as  a  mere  trerpafler/^iy.(N}i 

73  For  the  officer,  it  is  fufHcient  that  he 
has  a  warrant;  for  the  validity  of  it  as 
to  him  wi]l  not  depend  upon  the  truth 
or  falfthood  of  the  information  on 
which  if  was  granted  iii^ 

74.  Onan  arrcft,  doors  may  be  broke  open 
upon  a  rmpi4u  gsounded  on  an  indidt 
ment  f.  3 

7^  Upnn  a  capiat  frona  the  king's  bench 
or  chancery  HiJ 

76  Upon  a  w&rrant  from  a  judice  to  com- 
pel appearance    for  good  behaviour 

77  Upon  a  fapias  utlagatwrn,  or  tapiat 
pr§fint  in  any  aftion  whaifoever      f.  4 

78  Upon  the  warrant  of  a  juftice  for  the 
levying  a  forfeiture  io  execution  of  a 
jodgrocnt  qui  tarn  1 38,  1 39 

79  So  doors  may  be  broke  open  where 
a  forcible  eniry  or  detainer  is  either 
found  by  inqnifitioo  before  jufticei,  01 
appears  upon  view  1 39  f.  6 

80  Or  where  one  is  known  to  have  com- 
mitted a  felony^  and  given  a  danger- 
oas  woQod,  and  is  purfued  either  by  a 
conftable  or  private  perfoo  without 
warrant  f.  7 

Si  Where  an  affray  is  made  in  a  boofe 
in  the  view  or  hearing  of  a  conftable 

f.  8 

82  Or  where  the  afirayera  fiy  and  take 
ihehcr  in  a  houfe  ihid. 

83  And  in  every  cafe  of  an  efcape  aher 
lawful  artvft  iiul 

84  0'»  *>y  3  &  4  Jac.  I.  f.  35.  for  arrcUing 
aoy  Poptlh  recufant  excommunicated 

85  An  officer  cannot  break  open  doora  on 
a  warrant  from  a  juftice,  to  require 
pcrfooa  to  cone  before  him  to  take  cer* 

Vol.  IU 


tain  oaths  ordained  by  flatate 

Pagi  139  C  10 

86  But  if  the  officer  enter  into  any  houfe 
to  ferve  fucb  a  warrant,  and  the  doors 
be  locked  upon  him,  his  friends  may 
break  them  open  to  fet  him  at  liberty 

ihid. 

87  In  whst  cafes  juftices  of  the  peace  may 
arreft  perfons  of  evil  fame         46  f.  16 

88  Of  (he  offence  of  a  ft  ranger  in  forcibly 
freeing  another    from    an  arxeft  309 

ch.ai 

89  Any  judge  of  record  may  difcharg^ 
a  perfoo  arrefled  in  the  face  of  the 
court  6  f.  18 

90  How  far  perfbns  attending  coarts  qf 
j  aft  ice  are  privileged  from  arrefts     5,  6 

91  How  warrants  (hall  be  indorfed  for 
the  pu'pofe  of  making  ao  aneft  in  a 
foreign  country  55 


ARRESTING    AND    AVOIDING 
JUDGMENT. 

I  No  confeffioo  (hall  preclude  any  ex- 
cepticn  in  arreft  of  judgoient  for  faultt 
apparent  on  the  record  470  f.  4 

a  The  court  is  bound  ex  •ffich  to  take 
notice  of  fuch  faults  /^V. 

3  Any  one  as  amicus  curia  may  inform 
the  court  of  them  y^/V. 

4  By  7  Will.  3.  c.  3.  in  high  treafon, 
or  rolfprifion  thereof,^  no  mifwriting, 
mifpellingy  falfe  or  improper  Latin, 
(hall,  after  convidion,  be  any  caufe  to 
arreft  the  judgment  3^7  f*  147 

;  In  what  manner  judgment  of  outlawry 
may  be  avoided  by  plea  without  bring- 
ing a  writ  of  error  6^1 

6  A  conviaion  of  felony  whereon  the 
party  hath  had  his  clergy,  may  be  dif- 
charged  by  an  exception  to  the  India* 
ment  iiid, 

7  How  judgment  may  be  avoided  with** 
out  writ  of  error  for  matters  Jg  bori 
the  record  6ea 

8  The  purchafer  of  the  land  of  one  who 
is  afterwards  outlawed  or  condemned 
by  confeffion  for  felony,  may  fal(i/y 
tho  record  both  as  to  the  offence  itfelf 
and  the  time  when  committed        ihid. 

9  A  judgment  given  without  jurifiliaion 

Y  y  may 
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may  be  falfified  without  writ  of  error 

6)2 

10  Ad  attainder  of  trea'on  or  felony  par- 
doned, tnay  be  falfified  cither  by  tht 
convid  or  his  heir  without  plea      ihtd, 

11  Letters  patent  to  reverfc  an  attajrc^crjd 
•    are  void  unJefs  confirmed  by   parlia- 
ment #^/V. 

12  Outlawry  of  treafon  or  felony  mTghr 
be  avoided  hy  plta^  that  the  defrt. dam 
was  in  prifon,  or  in  the  king's  fervjcc 

tbia. 

^3  But  no  outlawry  can  be  avoided  fo; 

any  other  aimc  for  any  matter  of  fa<^( 

ibid. 

14  By  26  Hen.  8  c.  13.  ootfawry  for 
treafon  a^ainfl  one  abroad  fhall  be 
good,  ?nd  0pon  appearing  within  o^^e 
year  the  patty  may  traverfe  it  653 

15  Ourlawry  may  be  avoided  upon  tafiai 
mtlttgatum  for  mifnomcr,  or  want  0/ 
add  1  lion,  &'C.  &c.  *  ibid 

16  The  rcverfal  of  the  attainder  of  the  | 
principal  ipfn  fa&^  reveries  that  of  the 
acctirary  ibid. 

17  How  an  attainder  may  be  reverled  by 
writ  of  en  Or  (yide  Attaindir)         ibid, 

18  If  an  outlawry  for  treafon  or  felon) 
be  revtrfed,  the  party  (hall  plead  to 
the  indidment  ibid 

1 9  If  the  judgment  be  erroneous,  both 
that  and  the  execfuiion  ihall  be  reverfe  J  fn 

ibid. 
to  On  rcverfing  the  outlawry  the  party       j 
may  enter  ou  the  kint's  patentee  of  hi? 
lands,  without  fuing  out  zfcirefaciasX 

ibid.  I 


.  ARSON. 

1  The  appeal  of  arfon  is  become  obfoleit 

■256  f  73 

2  If  a  perfori  command  another  to  burr 
a  particular  boufe,  and  by  burning  iij 
he  aifo  burn  another  houfe,  the  com. 
mandermay  be  indited  as  an  accefl'arv 
to  arfon  for  the  fubfequent  felony  446 

•  f.  18 

3  But  not  if  the  command  lie  to  burn 

the  houfc  of  A.  and  he  bum  the  houfr 

of  B.  except  he  miftook  the  hooft  0' 
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be  made  agatnft  the  forin  oF  the  above 
ftatote  ^^g*  37  ^*  3 

4  The  above  fiatoles  have  been  coDtlraed 
to  extend  only  to  felony  ;  bnt  tbts  is  a 
forced  conflruflion,  and  juftices  of  af- 
fise  have  power  over  both  treafon  and 
felony  with  juQiccs  of  gaol-delirery 

38 

5  Joflices  of  affize,  being  hymen,  may 

'  deliver  gaols  withoot  any  fpeciai  com- 
miffion  for  that  pnrpofe  f,  ^ 

6  By  3  Hen.  5.  c.  7.  ihcy  fhall  have 
power  by  commiffion  to  hear  and  de 
termfne  offences  againft  the  coin       39 

7  As  judges  of  affizc  their  jurifdiaion 
oyer  this  offence  is  by  virtue  of  the 
king's  commiffion;  bat  they  have  cog. 
nizance  ofot  without,  as  juftices  of 
gaol -delivery  f,  - 

8  By  zB  Edw.  i,  c.  10.  juftices  of  affile 
mzy  award  proccfs  into  any  fordgn 
county  againft  perfons  appealed  by  ap 
prov^rs,  and  proceed  againft  them  f.  S 

9  How  joftices  of  aflize  may  be  faid  to  * 
poflefs  all  the  authority  of  juftices  of 
gaoLdclfvery  39, 40 

10  By  28  Edw.  I.  c.  10. judges  of  aflize. 
upon  pUint,  may  award  ioquefts,  and 
2^  n^ht  againft  confpirators,  felfe  in- 
rormers,  aod  evil  procurers  of  dozens, 
affizcs,  jorics  and  inquefts  f.  to 

'■  JjM'^tiw.  3.  c.  II*  whenever  they 
i^Mnifi prims  they  flia'l  inquire,  hear, 
and  determine,  both  at  rhe  foil  of  the 
*»«>?  and  the  party,  of  maintainers. 
wa«rt,  confpirators,  &c,  iBU. 

t«  By  20  Edw.  5.  c.  6.  fuch  joftices  ftiall 
ha?e  commiffion  to  inquire  of  main- 
tatncrs  and  common  embracerors   ibid, 

13  oy  cEdw.  3.C.  10.  they  may  inquire 
and  determine  the  ofieace  of  any  juror, 
*^*c.  f.  II 

■  VS^>  3«  Ed«r.  3.  c.  ,z,  no  joftices 
Ihall  inqotTc  of  officer  of  the  faid  of. 
wnce,  but  only  at  the  fnic  of  the  party 

^5  f^J*  ^fe>.  8-  c.  9,  jufticet  of  aiBze 
»;a;  '^^  ^^"^"'*  ^**^»  *'"  «very  county 

^*^"    P»^»«raatioii    againft    nnlawful 
^ntainance,  champerty,  embracery. 

»^  By  ao  Edw.  3.  e.  6.  they  fliall  havl 


commiffions  to  enquire  of  fheriffs,  ef« 
cheaters,  bailifli  of  franchifes,  and  their 
minifterF^  &€•  Pagg  41 

*7  By  «3  Hen.  6«c.  10.  they  are  autho- 
fifed  to  determine  of  office  without  fpe- 
ciai commiffion,  of  and  upon  all  (he* 
riffi,  under- flicriffs,  clerks,  bailiff^, 
gaolers,  coroners,  ftewards,  bailifl=s  of 
franchifes,  offirers  and  othfcr  minrfters, 
as  to  matters  of  arrtft  aod  taking  bail 

f.  15 

18  By  I  Hen.  8.  c.  7*  juftices  of  affize 
have  jurifdiaion,  as  well  by  examina- 
tion as  prcientment,  over  coroners  for* 
not  taking  inqueft  without  fee  /uftr 
^i/mm  capiat  f. '|6 

19  By  14  Hen.  6.  c,  I .  juftfces  before 
whom  inquefts  and  juries  fliall  be  taken' 
by  nifi  prims^  fliall  have  power  in  all 
cafes  of  treafon  and  felony  to  give 
judgment  of  acquittal  or  attainder,  and 
to  award  execution  U  ly 

20  On  nonfuit  in  appeal  the  juftices  can- 
not arraign  the  appellee  at  the  luit  of- 
theking  f.  18 

21  But  on  the  acquittal  of  the  appellee, 
fuch  joftices  have  power  to  enquire  of 
the  abettors,  &c«  &c.  4i>  42 

22  By  8  Rich.  2.  c.  2,  no  man  (hall  be 
jnftice  of  affizes,  or  of  the  common  de* 
hverance  of  gaolsy  in  his  own  county 

f.  19 

23  By  33  Hen«  8*  c.  24*  no  man  fi)ali 
be  jttftice  of  affize  in  the  connty  where 
he  was  bom  or  doth  inhabit,  on  pain 
of  too/. ;  but  this  fliall  not  extend  to 
the  inferior  officers  f.  so. 

24  By  12  Geo.  2.  c.  27.  this  penalty  and 
reftriaion,  as  to  the  offices  of  joftices  of 
oyer  and  terminer  and  gaol-delivery* 
are  repealed  ^*  *  i 

25  By  19  Geo.  3.  c*  74,  the  lodgings  of 
the  jonices  opon  the  circuits  fliall  be 
conftroed  to  be  both  within  the  dty» 
town,  5cc.  and  within  the  county  of 
fach  dty,  to«ro«  &c.  -u  %t 

ASSOCIATION. 

I  By  t  Aon.  c«  8*  no  commiffion  of  af- 

fociation,  &c.  Sco^  ihall  be  determined 

by  the  death  of  any  king  and  queen, 

Vya  ba% 
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but  (hall  continue  in  force  for  Qx 
iDOnths,  unleic  fooner  determined  by  the 
fucccfibr  pagg  ^ 

2  Comm  flions  of  a/Tociaiioa  frequentl) 
called  writ9  20,  21 

3  The  manner  in  which  juftlccs  may  be 
aflbciated,  and  ihc  nature  of  the  com- 
miiBon  for  (hat  purpofe  25 

4  The  king  can  grant  but  one  patent  cf 
alTociation  co  one  coxnmiflion         i^/V. 

ATTACHMENT., 

1  Ao  attachment  is  a  procefs  from  a  court 
of  record,  awarded  by  the  difcreiion 
cyf  the  jufticcs  upon  a  bare  fuggeflion, 
or  their  own  knowledge        2 1 3  ch.  2  2 

t  It  is  properly  grantable  in  cales  of  con- 
tempts, againil  which  all  courti  of  re- 
cord, bjt  more  efpecially  thofe  of  Wett- 
'  miniler  Hal!,  and  above  all  the  court 
pf  king*!  bench,  may  proceed  in  a  fum- 
fnary  manner  /^V.  f.  i 

3  The  contempt  being  cftabliflied  by 
affidavit,  the  court  will  make  a  rule 
for  him  to  (hew  caufe  why  an  attach- 
ment  fhould  not  iflue  i  or  if  the  offence 
be  exorbitant  and  apparent,  the  court 
will  grant  the  writ  jn  the  firft  inftance 

2t4 

4  Every  cne  againft  whom  an  attach- 
ment is  granted  mull  appear  perfonallv 
in  court  ^  . .    /^V. 

5  And  on  appearance,  if  the  party  be 
evidently  guilty,  the  court  will  gene 

.  rally  commit  him  immediately  toauhver 
inierrogatorics  214 

6  Otherwife  they  will  allow  him  to  enter 
into  recognizance  for  that  purpofe  ilfU 

7  The  -pradice  of  the  court  upon  this 
occafion  y^V 

p.  All  courts  ©f  record  have  a  i/Wof  dif- 
.'  crctionary  power  over  ail  abofes  by 
their  own  officers,  fln<l  may  grant  at- 
,  tachment  agaipft  ;hem  for  any  corrupt 
!    pfaftlce  .^  .     .    215  f.  2 

9 'As  againft  a  fherlff  forn^-t  ferving  a 
writ  unlefs  paid  an  unreafonable  gra- 
tuity from  the  plaintiff  ;.   t6iii, 

10  O^  receive  a  bribe  from  the  defend. 

•   ant      .,  .     /^,V.| 

11  Or  give  him  notice  to  remove  his 
perfon  or  cffe^s  in  order  to  avoid  the 
cfTea  of  the  writ  /*;/ 
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28  Or  for  rerafinj;  to  deliver  up  their 
clients  writings  (onlefs  detained  for  his 
biil)  or  raoney  received  to  their  ufe 

Pap  218  f.  10 

29  But  the  court  will  not  interpofe  re- 
fpe£Uog  any  other  writings  or  money 
bat  what  he  poflefTe^  in  the  way  of  his 
pfofeffioQ  ihid. 

30  loftaocei  in  which  attachments  have 
facen  granted  againfl  attornies  for  con- 
tempts z  1 8,  2 1 9 

3 1  la  whai  cafes  an  attachment  (hall  ilToe 
agaioft  an  attorney  ior  difiMtfi praaUes 

219  f.  II 

32  All  courts  of  record  may  proceed  by 
attachment  againft  any  of  its  officers 
for*  refufing    to  execut;  its  demands 
*<^»  &c,  ibid.  C  1 2 

33  In  what  cafes  an  attachment  may  be 
granted  againft  jurors  {vidtjwron)  219 

f.  13  10  224  r.  24 

34  In  what  cafes  inferior  judges  are 
puniihable  by  attachment  for  pnetitf- 
img  luitbout  juri/tliaion  225^25 

35  How  thtry  fljall  be  fo  punifhed  foi 
aaing  mifmfily^  tppreffively,  mr  irrtgu 

^h  f.  26 

36  They  fliall  be  panifhed  by  attachment 
fir  rtfufin^  co  do  jafttce  22S  f.  27 

37  And  for   cooteiupta  of  the   fuperior 

38  ^utn  i^  coanfcllors  are  fubjeft  to  an 
attachment  for  foul  pr^dice    227  f.  3c 

39  lo  «^hat  Cafes  gaolers,  are  pooi&able 
by  attachment  f.  3 1 

40  Peers,  whether  fpiricual  or  temporal, 

*7  '"^^   ^o  attachment  for  contempt 
ofcoorc  228 

41  Inftancea  in  which  attachments  hav= 
D«J  granted  ihid, 

42  The  moft  material  indances  of  con. 
fcmpts  for  which  an  attachment  fliati 
lUue  (wV#  Cmtrnpti)  228  to  23 1 

43  fne  nature  and  consequences  of  an 
mchmcnt-  ?3i  (N) 

*  K?^^  attainted  of  felony  or  other 
«"»ou.  crime  ihaU  not  be  bailed  153 

*  B«  even  attainted  pcrfow  may '  be 


bailed  by  the  king*!  bench  in  fpecial 
cafes,  and  upon  very  pariicolargronsds 

Pag9  17^  f.  80 

3  An  attainder  in  treafon  or  felony  while 
ic  continues  in  focce  is  a  good  ofcjeflioa 
againU  a  plaintiff*  in  bar  to  an  appeal 

279  f.  130 

\,  The  reception  of  an  attainted  perfoit 
in  the  ikme  county  in  which  hn  was  at- 
tainted, will  make  the  receiver  an  ac> 
ceilary  without  notice  of  die  attainder 

^  If  an  attainted  perfon  Hand  mute  upon 
the  demand  why  execution  fhoold  not 

.  be  done»  his  oblliaacy  fliaii  he  difre- 
qarded  463  fl  8 

6  In  what  cafes  \i  (hall  be  tried  whether 
the  perfoo  (landing  oiute  \%  the  fame 
perfon  who  was  before, attainted     ilnd. 

7  Whether  upon  an  attainder  on  one  ap^ 
peal,  pending- another  for  larceny*  a^ 
inqueft  (hall  be  to  entitle  the  appellant 
to  refticotjon  ^     ^  533^5 

3  An  attainted  perfon  is  liable  to  anfwer 
a  pei^oal  a^ion«  as  if  he  had  not  been 
attainted  ihid^ 

9  Whether  a  per(bn  attainted  of  one  fe- 
lony, (hall  be  forced  to  plead  to  a  proi* 
fecu'.ion  for  another*  in  order  to  let  in 
the  trial  of  the  accefiaries        533,  534 

10  A  perfon  attainted  of  treafon  or  fe- 
lony cannot  become  an  approver  294 

f-4 

11  A  r^verial  of  the  attainder  of  the 
principal,  ipfifaBa  xevcrfes  the  attain- 
der ot  the  acce(rary  ^  654 

1 2  A  writ  of  error  to  reverie  an  attainder 
of  treafon  or  felony  may  be  brought 
by  the  executor  and  heir  only  ibid*  C 10 

13  .Before  the  allowance  of  the  writ  the 
errors  mull  be  affigned,  and  the  leave 
of  the  court  obtained  ihid.  1-  1 1 

14  There  mulk  be  an  exprefs  warrant  for 
it  from  the  attorney-general  65  5 

15  In  what  cafes  a  fart  facias  is  nccef- 

fary  '^'^-  ^'^S 

16  An.  attainder  by  the  common  laiv  of 
a5  much  validity  as  by  Ilatute  ibidS.x^ 

I J  The  a  8  Elis.  c.  tm  that  no  attainder 
of  high  treaibn  ihall  be  reverfed  by 
writ  of  error,  does  not  extend  to  uttain- 
dersffince  that  ume  i^id.  f*  1; 

18  A  writ  of  error  Hes  in  (he  king's 
Y  y  ^         «  bench 
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bench  on  an  attainder  before  the  lord 
hi^h  (ieward  Pagt  S^^'  ^SS 

19  The  confequencei  of  an  attainder  re- 
fpeding  the  forfeicure  of  ^oods  and 
chat(eis|  and  land  {wJi  F§rfit/t(re) 

ATTAINT.-.^/V#  Juforu 

ATTORNEY. 

f  By  ^  Geo,  2,  c.  18.  no  attorpay  (hall 
be  capable  of  b^iog  a  jullice  of  the  peace 

47   f.  2C 

9  By  2»  Geo.  a*  c.  46.  no  perfon,  uolefs 
he  be.  regularly  admitted  an  attorney, 
iliall  pra^tife  at  the  quarter  feifions  on 
pain  of  9oK  66  f.  $4 

I  And  if  any  attorney  (hall  fuffer  another 
to  ufe  his  name  h^  fhall  incur  the  like 
pcn?^Ity  f.  5  5 

4  No  clerk  of  the  peace  or  his  deputy, 

or  any  ander-Ai^riff  orhis  deputy,  (hali 

V  ad  as  attorney  at  the  quarter  feilion*- 

on  like  penalty  67  f.  56 

I  A  fworn  attorney  may  be  difcharged 
from  the  office  of  conllable  by  writ  of 
privilege  99  f.  3c; 

$  In  miidemeanora  the  defendant  ^/t^r 
fU^  was  always  permifted  by  the  court 
to  appear  by  attorney  5 38 

7  And  in  fome  cafes  before  plea  pleaded 

ihiii. 

9  Put  where  thff  perfonal  appearance  of  4 
the  defendant  is  required,  an  attorney 
cannot  appear  without  a  fpecial  writ  fvr 
the  purpofe  i^/V. 

^  Py  18  Elix*  Cf  5.  a  qui  turn  informer 
(hall  exhibit  bis  fait  in  proper  per  Ton, 
and  purfue  it  by  himfelf  or  his  attorney 

f.  5-^ 
|o  An  infant  cannot  be  an  attorney,  be- 

caufe  be  cannot  be  fworn  r^/V. 

I I  By  29  £li^.  c.  5t  defendants  to  a  jur 
fam  profecution  may  appear  by  attorney 
wiih  the  leave  of  the  coart  f.  55 

II  In  appeal  of  9<^kfm  the  plaintiff  can 
not  appear  by  attorney  wh^re  ^  view  is 
granted  239 

13  In  wh(|t  qifes  the  parties  in  an  appeal 
may  appear  by  attorney  ^S7  ^ 

f  4  A  defendant  agi|infk  whom  ao  attach- 
ment it  granted  muft  appear  in  proper 
P^rlQRi  MKt  W>t  by  auprpejF    213,214 

I 


/ 


A   Tab  IE.  OF   Principal   Mattsrs. 


3  A  perfon  attainted  st  the  fuit  of  the 
king,  and  pirdoned,  cannot  p^ead  it  in 
bar  10  an  appeal  ^^g^  533 

4  Where  a  perfon  is  attainted  of  felony 
and  afterwards  tndi£)ed  for  high  irea- 
ion  either  before  or  after  the  attainder, 
the  attainder  cannot  be  pleaded  in  bar 
to  the  treafon  f.  4 

5  Where  an  appellee  of  larceny  bath  a 
iecond  appeal  aj^ainft  him,  and  ia  after- 
warda  attainted  on  the  6rft,  be  cannot 
plead  it  in  bar  to  the  fecond  f.  5 

6  A  perfon  attainted  is  liable  toanfwer  a 
perronal  adton  '  ibiJ. 

7  A  principal  attainted  cannot  plead  it 
agaiuft  a  profecution  on  his  conviction, 
on  which  the  trial  of  acceffaries  depend 

ft   T  J  r^         .      .     533»  534 

8  Judgment  ofy»r/  it  dure  m  one  fehny 

ia  DO  bar  to  a  prolecuticn  for  another 
felooy.  ^ri/^ar^tfTf  for  the  fame  felony  f.7 

9  Autrefois  attaint  no  plea  for  one  who 
breaks  the  prifon  of  the  ordinary      f.  8 

10  An  attainder  dn  an  indiament  for 
mnrder  is  qq  bar  to  an  appeal  by  trea- 
fonsHen.  7.C.  I.  f.  9 

'  'a  „  "''  °***«'  cafes  aatrefois  attaint  is 
roll  of  the  iame  force  aa  it  wa»  at  com- 
»oo  law  ihid. 

A^UTREFOITS  ACQUIT. 

I  Xhfs  plea  Is  grounded  on  the  maxim 

*  that  a  iHAH' s lifi  Jhall  nut  be  in  danger 

••rethmm  •tuef^r  tktj'am  offemt^*  523 

'  , '!^°«'«»  where  an  indiament  or  ap- 
1**1  ia  Ttee  from  error,  well  com- 
ttCDced,  and  brought  before  a  compe 
^nt  juriftjiftjon,  and  the  prifoner  V 
found  m^i  guilty,  he  may  in  ail  cafes 
W^fueh  me^mitial  in  bar  to  any  fub- 
fequcnt  ptofecuiion  for  the  ^me  crime 

3  4  DM  ^^^  „^  uQ^  ^^  pleaded  with  a 
/'y'^'f   &c.  of  the  record  of  acquit- 

"  J  It  Ought  to  come  before  the  conri 
yj^/f  5  and  the  prifoner  Aall  have  a 
'^  &»vcn  him  to  bring  it  in  1;  25 

4  AYttiaocc  between  the  indiamem  and 
»?  'ecord»  provided  the  nature  of  the 
"*"**«Jjargtd  be  fubflantially  the  fame, 
"■y  be  helped  by  proper  averments 


5  If  a  man  be  named  j^/^majv  in  the  re» 
cord,  and  gemtitm^tn  in  the  indidlmeot  ; 
or  if  the  acquittal  be'  for  murder  or 
robbery  tujufdam  igtioti,  and  the  in* 
diriment  iniert  the  name  ;  or  if  the  in* 
di^ment  Hate  a  different  furname  thaft 
that  on  which  the  pii/boer  was  acquit- 
ted ;  yet  the  variance  may  be  cured 
by  averring,  that  the  perfon  fodt^rent- 
ly  named  was  one  and  the  fame  perfon  ; 
that  he  was  known  as  well  by  the  one 
name  at  the  other  Page  525  f»  3 

6  So  al(b  a  variance  refpeding  the  time 
aad  place  may  be  helped  by  averring 
that  they  were  one  and  the  fame  fi^. 
Jony  i^id. 

7  [f  the  fiift  indi^nlent  be  in  an  impreper 
county,  the  prifoner  cannot  plead  an 
acquittal  upon  it,  in  bar  to  a  fubieqnenc 
profecution,  in  the /r0/#r  county     ^26 

8  And  if  the  acquittal  be  in  iht  prpper 
ieunty,  his  life  is  not  endangered  by 
the  fobfeqoent  profecution  in  an  im* 
proper  county,  and  fo  cannot  be  plead* 
ed  in  bar  ibidm 

9  An  acquittal  for  larceny  in  the  county 
where  the  goods  are  /emnd  may  be 
pleaded  in  bar  to  a  profecotion  for  the 
fame  offence  in  the  county  where  they 
wer^  taken  f.  4 

10  And  a  jury  of  one  county  may  try, 
whether  an  offence  laid  in  their  own 
county  be  the  fame  offence  that  waa 
done  in  another  s  z6,  5  27 

11  An  acquittal  in  trej^a/s  cannot  be 
pleaded  againft  an  appeal  of  lareety 
for  the  fame  goods,  for  they  are  dif- 
tina  offences  ?27  ^\S 

1 2  And  generally  4  bar  in  an  aftion  of 
an  inferior  nature  will  not  bar  another 


of  a  fuperior 


ibid. 


13  An  acquittal  in  murder  is  a  good 
bar  to  an  indiament  for  petit  treafon, 
for  fubftaniially  ihcy  arc  the  fame  of- 
fence _  i^*^* 

14  Burglary  and  ifealing  the  goods  of  A. 
and  B*  and  acquittal  on  an  indiamfUC 
for  the  burglary  and  flea'ing  the  goods 
of  B.  will  not  bar  a  hibfequent  pro* 
fecution  for  'ftealin^  the  goods  of  A« 
but  it  may  be  well  pleaded  againft  a 
fecond  indiamenr  ioi  the  burglary 

ibid. 
yy4  15  No 
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15  No  diTcharge  of  an.indi^ment  w'il! 
bar  an  appeal^  and  no  difcharge  of  an 
appeal  will  bar  an  indi^imenr,  excep. 

.  an  acquittal  by  battle*  or  by  verdict  on 
the  ftener«il  iliue  Page  527  f.  6 

16  Qjeri  if  2n  acquittal  hy  battle  in  an 
appeal  rO'iv'  not  be  pleaded  in  bar  tc 
an  indi<fini  nc  528^7 

17  The  acquictal  upon  indiiSlmeni  or  ap- 
peal i'o  erroneous  as  noc  10  fuppor i  t  ^e 
jud^mjru,  caqnot  be  pledded  in  bar  to 
a  iu^^ic^uciu  indidlmenf  or  appeal     I.  S 

}8  But  It  is  otherwife  if  the  error  be  on)v 
in  the  procefs  ibtt^- 

19  An  a^q  .ital  on  an  a^'peil  broughc  by 
an   improper  .poel  ant   will  not  bar  an 

••     appea.  I.)  ;.«e  ngbt  appellant    ^21^  f.  9 

90  t^w  .rquical  in  any  court  of  competent 
judidic:  jh  <'s  ■a%  o' od  a  oar  as  an  ac* 
*]u:iu.  in  tie  hightji  tourt  f»  ic 

21  /^:t  .  Cqj'.trai  u[  murder  at  the  granc 
jcir.ou  jn  lyalis  n.ay  be  pleaded  (O  an 
ir.jxuucai  \ ;.  ihe  iaa^e  murder  in  £<^e- 
liiu  i  ibid. 

■.i.^     .11  a>  vpiital  of  a  man  as  accefTiiry  i 
:.o     .  r   of    a    iubfequenc    profecMtior 
d<^     »ll  biin  4>t  0^€f//ary  aftir  tbi  faSi 

1.  It 

%l  But  it  i&  doubtful,  whether  the  acquit- 
tal of  a  man  as  principal  is  a  good  bar 
again  '  an  indidmeat  ai  ^ucej/ary  bcforel 
tbefaa  ibid. 

^4  Whether  a  man  can  be  found  guilty 
as  pri  cif  ai  upon  evi<:ence  wb.ch  only 
proves  him  to  have  been  an  acc^ll'ary 
bep  re  530 

f  5  If  not,  the  af:qoi(taI  of  him  as  princi- 
pal no  way  acquits  him  as  anacciffary 
before ;  which  opinion  is  ilron(>l) 
hujdcn  by   lylrt  Ju&ice  Foller  ihta\ 

(N) 

j6  The  acquittal  of  a  man  as  acujj'ary 

.  before  or  4iff(r  is  no  bar  to  aprolecuuon 

a^ainll  him  a^  principal  (,  12 

Zy  An  acquittal  as  accefl'ary  to  one  prin- 
.   cipal  is  no  bar  to  an  arraignment  after- 
wards as  aQceiT'Ar/  to  aQ0th(.*r  io  the 

,     fame  fa£l  f,  13 

.t^  By  3  Hen,  y.  c,  i.  principals  and  ac- 
ceiTaries  in  murder  may  be  tried  before 
the  expiration  of. the  year  and  day, 
within  whi^h  (iq^Q  ^  appeal  i^  aliotvcd 
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^re    p^e^^^v   ^**^c   cf^pesdnig  at  the 
csciie  of  foch  couvi^ioti,  or  not 

Page  335  f.  13 
10  U<»^c^  *^®  conn  call  a  man  10  judg- 
BHTiit,  on  a  coftviaion  cf  manflaoghier 
on  an  indiAmcm  of  murder,  he  cannjt 
.  dcaiaiwi  «lcrgy ,  and  therefore  cannot 
pje^id  iach  coQvidtOQ  and  clergy  in  bar 
foa«  apf***  536  f.  14 

2  I  But  it  is  nour  fettled  that  ibch  a  con- 
v»^ioci«  and  #^  prof^r  $f  cJtrgf,  may 
be<  pleaded  in  b»r  co  an  appeal  for  the 
^tne  death,  whether  the  paity  were 
c«ll«^«oi"<^gniientornoc  iiid. 

1  c  But  »f  the  record  ii  e^roneoaa  either  in 
Tcfp^^  ^^  infuffieiency  in  the  indi£l- 
jsent  or  appeaJ,  or  tor  a  mif-trial,  Stc, 
fo  chat  his  life  was  not  tn  danger,  the 
prifboer  cannot  plead  foch  convi^ion 
aod  clergy  thereon  had,  in  bar  of  a  fe- 
condindidtmeni  or  appeal        536,  537 

J  4  The  form  of  the  condufion  of  a  |;lea 
of    mMtrtfrii  tmviB  of  manilaughter 

f.  16 

,^  ^utrsM  mutrtftnt  fmviQ  ^^  fi  difem- 
gitm^^  on  an  indidment  of  murder  may 
HOC  be  pleaded  to  an  appeal  of  the  fame 
death  f.  17 

15  An  appeal  lies  agaiuft  a  perfon  c^n- 
iri^ed  ontil  he  ia  attainted  ibid. 


AWARD. 

• 

i^ow  far,  and  in  what  cafes  an  attach- 
ment  (hall  ilTue  for  dilobedience  to  an 
aMrard«  made  a  ralf  of  court    330  f.  37 
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B   A   I   L^ 

X  BjuI  and  mainprize  alike  (are  a  mao 
fr^m  gaol,  by  conMntniag  liim  to  the 
euflody  of  his  fareties  '  140  f.  2 

^  BasJ  have  a  oiercive  power  over  the 
perfon  of  the  principal,  bat  mmmpwmrt 
have  not  140,  141 

3   Not  left  than  two  bnl  fkooU  b^  tricen 


lor  felony  Pag$      ^A 

4  Oa  a  hmhias  tm^fm  iot  treafon    o*' 
lony,  the  king's  bench  always  x^<\ 
foMT  Aireties,  in  a  fum  not  leis  than    . 
bui  higher  in  the  difcretM>n  of  the  < 


;  They  may  be  examined  on  oatK 
Ipefiting  their  fofficiency  i 

6  IF  infulSicient  bail  be  taken,  the  pa^i 
cipal  may  be  forced  into  a  new  rercc 
nicance  9  A 

7  The  number  of  bail  oraft- be- mention 
in  the  notice  (  fsj  ) 

8  Bat  exceflive  bail  ought  not  to  t>e>  -g 
quired  >  4  i » 

9  If  the  ends  of  juftice  are  dafeateci 
the  non*appearance  of  the  princi^__^^ 
and  the  bail  prove  iofafficieot,  the  Hi^^ 
riff  or  juftice  of  peace  who  admitce^ 
may  be  fined   by  judges  of  affize 

10  To  admit  ptrfons  to  bail,  not  ba£/« 
able  by  law,  is  poniihable  by  the  com* 
mon  law  as  aneicape  f;  y 

11  By^  Hat.  Wed.  i.  officers  (hall  Jo/e 
their  fee  and  office  for  ever,  and  be 
Imprifoned  three  years^^c.  {^  g 

It  By  27  Edw.  I.e.  3.  and  4  Edw.  j.  c« 
7»  judges  of  affize  ihall  enforce  the 
ftat.  Weft.  f.  9,  10 

13  By  I  &  2  Ph.  &  Mary,  c.  13.  julitcea 
of  peace  (hall  not  admit  to  bail  perfona 
forbidden  to  be  replevifed  byftat,  Weft« 
on  pain  of  being  fined  by  the  judges  of 
affize  14,3  f.  II 

14  Ignorance  of  the  cauie  of  commit* 
ment,  or  that  the  mittimus  charged  the 
offender  0v  ySt;^/Vis»  of  felony  only«  is 
no  excofe  fbr  improperly  admitting 
him  to  bail  U  \z 

I  ^  But  denying,  delaying,  or  obftrudliog 
bail,  where  it  ought  to  be  taken,  is  in. 
dibble ;  and  the  offender  is  alfo  liable 
to  an  adion  ^  >  3 

16  it  is  incumbent  on  the  offiender  to  be 
'  prepflt-ed  with  hit  bail  ^14 

17  By  fh».  Weft,  if  any  withhold  bail 
from  perfons  rtpkm/khht  they  fliaU  be 
grtefoufly  aorerccd  I43»  I44 

18  By  Tkt  HABBAi  coarirs  act  31 
Car.  t«  c.  2.  wherever  any  writ  of 
habeas  corpns  is  fenred  at  any  priTon. 
the  gaoler  withia  three  days  after  (un* 
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lefs  the  commitment  be  for  treafon  orf 
felony,  plainly  and  fpecially  exprcnedi 
in  the  warrant)  and  upon  tender  of 
the  charge^,  &c.  (hall  make  a  return 
of  fadi  writs,  and  bring  ap  the  body 
of  his  prifoner  to  the  court  from  whence 
the  writ  iffues,  and  certify  the  true 
caofes  of  his  commitment  or  detainer 

§9  If  the  prifon  be  above  sc»  and  no: 

.,  exceeding  loo  miles  dif^anc  fiom   tht 

court,  the  return,   &c.  ihall  be  withii. 

to  days,  and  if  above  loo  miles,  ther 

within  20  daya  i6tJ, 

20  All  fuch  writs  fliaH  be  marked  ^er 
JfrnimtHM^  triciffimo  prima  CarQli  fuundt 
ngif  ;  and  figoed  by  the  perfon  award- 
ing it  145 

SI  Therefore  if  a  writ  be  not  figned,  n 
need  not  be  obeyed  ilnd.  (N)  i 

22  hi  vacation,  any  of  the  judges,  ok 
▼lew  of  the  commitment,  or  on  oath 
or  certificate  that  the  warrant  was  re- 
foled,  may  grant  a  btthias  ftpui  undc 
the  feal  of  the  court  returnable  imnudi  - 
mii  (other  than  to  convids  or  peribns  in 
execution},  and  on  (ervice  thereof  the 
gaoler 'ihall  make  return,  &c.  as  abovt 

23  Within  two  days  after  the  return,  &c. 
the  }odge  awarding  the  wiit,  or  in  hl^ 
abfeace  any  other  of  the  judges,  onav 
difcharge  the  prifoner  on  bail,  &c.  un 
lefs  it  appear  that  he  is  detained  upon 
a  legal  procefs  out  of  a  court  of  crimi 
nal  law,  or  that  he  it  not  bailable 

.     ^  ibid. 

24  If  a  prifoner  it  too  infirm  to  be 
brought  up,  the  court  will  order  him 
to  be  attended  (N)  5 

25  If  a  prifoner  .Iieg1e6b  for  two  whole 
terms  to  pray  a  hahtat  i^rpur.^  he  (hall 
lofe  the  right  to  it  in  vacation     14^-, 

146 

26  To  refofe  obedience  to  thii  writ,  &c. 
•     iicurs  a  penalty  of  a  100 1.  for  the  fird 

ofience^  20ol.  for  thefecond  and  VA%  of 
oAce  '  -146 

27  No  privilege  will  excsie  a  peer  from 
obeying  thia  writ  ihid,  (N) 

28  No  pofon  dtfcharged  by  habeas  cor- 
put,  fliall  be  again  imprifoned  for  the 
tame-offience,.  other  than  by  legal  pro*  42 
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proven.   lioui«^lHin>ers»  coontcrfeicers 
of  ihecoin  ot  {eals.pcrfonsexcoiDfiioni. 
catc*  •^d    traitors  touching  the   king 
^ifii(e\i>  fhaU  be  in  no  wife  rcplcvi fable 

P0gi  149  f.  32 

^^  Bo^P^TOns  indifted  for  Itrceoy,  or  of 

light   lorpicion,   or  for  pcttv  larceny 

(^onlets  accufed  at  acceflaries},  may  be 

lee  oat  on    furety  by  the  fheriff    149, 

150 

j^  Thofc  who  arc  taken  for  the  death 

of  a  man,  were  not  replevifable  by  ihc- 

riiFt»  &c.  at   the  common  law.     Nor 

can    jafticct  bail  for  manflaoghter  or 

even  cxcufable  homicide,  ihoogh  they 

fnay  for  light  fufpicion  thereof;   and 

even   the   fuperior  coarts  are  cautious 

how  they  bail  for  homicide     f.  33t  34 

45    By  3  Hen.  7,  c.  I.  prindpali  and  ac- 

cellaries  acquitted  of  mnrder,  may  be 

recomcnitted  or  bailed  at  the  difcretion 

of  cbe  court  till  the  year  and  day  be 

P^f^  150,151 

^6   FcHons    ittiprifonecf    by   the    fpecial 

command   of  the  king,  or   hif  privy 

c^one  ^  were  not  replevifable  by  the 

Aerifi;  &c,  l .  i  f^  ^5 

j^y  l^ow  far  perfona  committed  by  com- 
Bmandxif  the  king's  joftices  aie  rcplcvi- 
^>»e  by  the  Sheriff  under  the  ftat.  of 

^8  «^««'^o«'mprUbned/^/Af  y4/.»'« 
^cepred  oot  of  the  writ  ^  l^^aJar  r#. 

4P  Bot  by  feireral  (Utetes.  no  man  (hall 
be  imprifoned  >r  tin  f^gji^  without 
mcf  idteent^  Ofilcfs  ukeo  with  the  pud- 
•^'■»  ^  <'«fpaffinff  lea.  IC3 

50  ««>w  fuch  oaendcrt  may  be  bailed  or 
mainprized  153^39 

5 1  Persons  ootlawed,  or  who  have  ab- 
jured  Che  realm,  thofe  taken  upon  an 
0X€9mmuni€ai^  tapitnd^,  approvers,  and 
All  perlons  com^i^gil  of  felony,  or  tbif 
ifeimmu  erime^  and  aifo  all  thofe  who, 
on  examination,  confcfa  the  futk  of 
felony,  and  4er#  >  chmrgt^  in  t%  ^jt,ar. 


repU^tn  by  the  ftat.  of  Weft.  ,53  f.  L 

differenti  whether  the  party  be^ilty  or 
uinoccnt  of   t),e  charge.     But  when 


that  tndiiferency  it  removed,  it  woold 
be  abfard  to  bail  Page  153  f.  40 

53  By  feveral  ftatotes,  the  bodies  of  pri* 
ibners  convifted  or  in  execution,  re- 
ilrained  from  being  bailed      15 3,  154 

54  The  court  of  king^  bench  may  bail 
a  peribn   upon  an  outlawry  for  felony 

154 

5  5  Jofticet  of  gaoI«delivery  may  bail   or 

conviA  of  manflaoghter,  and  it  is/kid^ 
for  any  other  felony  i&iil* 

^6  A  perfon  impriibaed  by  fxefmaumi'' 
eatt  tapiimdo,  in  a  canfe  of  which  the 
fpiriroal  court  has  no  connlance,  may 
l^  bailed  00  kakuu  rar/a/^  or  he  may 
fu  per fede  the  writ  ii/V. 

57  Persons  uken  with  the  mninmr^ 
priibo-breakers,  perlont  appealed  by 
provers,  perfons  apprehended  upon  hoe 
and  cry,  notorions  thieves,  dangerooa 
and  treasonable  rioters,  confpiraton, 
rrfcuers,  and  peribns  guilty  of  *mifi>ri<- 
fion,  prsemunire,  or  maim,  and  fuch  nke 
notoriooa  offences,  ieem  not  to  be  bail- 
able by  the  ftat.  Weft.  g  ^  j 

58  But  in  offences,  under  the  degree  of 
felony,  bail  (eems  to  be  left,  in  a  great 
meafure,  to  the  difcretion  of  the  jodge 

ihiii. 

59  PiRsoNS  apftthntitd  lor  arlbii,  for 
falAfying  the  coin,  or  king's  ieaf,  or 
for  treaibns,  are  excluded  ^m  reple- 
vin by  the  ftat.  Weft.  x^S 

60  Th9  jhtriff  therefore  cannot  releafe 
fuch  offenders  even  by  h%wUm  rtpk^'* 
mid§  au,  f.  46 

61  Yet  if  any  be  charged  before  the  ihe- 
riff^  with  sny  of  the  above  offences^ 
Mpw  n/tfy  Irgki  /M^idtm,  it  ieems  the 
fheriff*  is  not  bound  by  the  fiatute  to 
commit  him  iMm 

6%  If  fuch  offender  be  under  an  arreft^ 
either  of  a  magiftrate  or  private  perfon, 
the  flieriff  cannot  replevy  him       iM. 

63  By  modern  pradice,  (herifl^  (hall  re* 
ceive  no  one  into  their  cuftody,  but  by 
warrant  from  a  magiftrate       i  c6,  i  ct 


arc  excluded  from  the  hntfit  tf  64  The  king's  bench  not  reftraincd  by 


the  ftat.  Weft,  fifom  buling  in  all  caiea 

5 J  Pbrsohs  of  good  repnUtion  iwUmd 
of  Urceny  before  l^eri&  m  their  tonif» 

and 
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and  lords  in  their  lecM,  are  irp'eviT- 
•bJc  by  virtue  of  the  ilaiutc  of  Wtlt. 

66  Ferfons  aot  excepted  by  the  ifaiute 
who  being  of  good  repute,  are  impri- 
foned  upon  light  fufpicioo,  are  alfo  rc^ 
plevi fable  tzS  {    n 

67  Perfons  iinprifoned  for  petit  Jarceny,  8c 
I*  there  be  any  coioar  to  prcfumc  their 
uiBOcence.  jDay  alio  be  bailed    iira. 

68  Titfpaft  not  extendiiig  to  life  or  nier 
ber,  except  the  offcnee  be  ^in  tind 
mdmifift,  ig  bailable  by  the  ftatute  f.  c  i 

69  The  *///&«  of  M  0ffr9ver  is  bail- 

70  AccifsaaiBt  of  good  repoiation'are 
bailable  till  the  principal  be  convided 


71  PcrfoM  noioriotifly  goiJty  as  accci 
^ies  of  crimes  cxckded  from  cJerpy 

•      "^ ««  bailable      ..     '.         ,59,  f^ 

72  iJy  51  Car.  j.  c.  a,. no  peribn  cuargf  d 
as  acceiTary  fliall  be  removed  or  bailed 
by  that  aa,  otherwiie  thw  he  mieht 
fctve  been  before  f^ 

7$  Whtte  Ihere  are  firong  prefumptions 

'  ^*^t  ??^?^  •■  Kceflkry   he  iva« 

.     Bot  bailable  before  the  ftatute,  nor  is 

■ow  bailable  by  it  ,^v. 

74  Im.  WRaT  CASBS,;uSTICBS  of  FSACt 
MAY    ADMJT    OrFBNDBAS     TO     Bail 

75  Wherever  jofticet  have  jarifdiaion 
over  lb*  offence  they  may  bail  the 
efiender  indiani  before  them.,  upon 
ihe  like  circumltances  as  other  courts 
iDaybail  ,60  f.  54 

76  1  wo  joftices,  one  fusrum,  may  baiJ 
perfons   indidled  before    the  feffions ; 

.     becaufe  any  two  fuch  juflices  may  trv 
.     the  ofiencc  y^^^ 

.  77  One  juftice  of  the  peace  may  bail  aoy 
offence,  under  the  degree  of  lelony 
over  which  the  fcffions  has  jurifdic-' 
tion  ;  for  fuch  juftice,  being  a  judge  of 
the  ooorti  letaina  the  difcrciionary 
power  of  judging  of  the  propriety  of 
admitting  fuvh  ao  o^cndc^:  »>  hail 

78  Oncjtifticfi  of  the  peace  nay  either 
bail   or   imprifoo  a  perfoo  w^o   has 

given    anciii^f    a   dr,ijgcr6us    wound. 
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teaiy  to  4  btHch  of   the  peice  , 

88  One  joAice  cannot  Wil  a  perfon  for 
*«y  oth«f  «i»e  tV«n,  that  which  l»*ff- 
ly  f^di'o  a  ditea bteach  of  ihe p«»ce, 
uslef*  fdcli  power  b«.  li«i«d  by  feme, 
ftatatt.  or  ,tl»o  .p»„y  ^„^  j^^  i^,a^j 

89  No  j«(lice  of  ilie  p^^^  on  bail  a  per. 
Too  *»f'»^  for  tre«f«i  .gamft  t^e 
fc.ng,  ..(bn,  &c.  ot  0ay  crime  deciared 
ivM^b..kMft  by  iher^ftai.  Weft.  (wi^« 

90  Botiffach  oftndw  be«nly'^tr4^ 
••  iit^Mt^ipn^  the  juCic*  may  take 
^••'*«;  J°'  ''.^  -ppeataoce    1 ,6  W  ,  64 

91  And  byv  ir«ttc  of.  i  &  2  P.  4  M.  c. 
I  J,  ja««e»  _of.  thp  peace  may  baUany , 

1» 


|Qo  JufticQs  (»f  the  pMoe  ctnnot  bsH  «tf 
any  of  the  above  cafes :  The  reafon  of 
;    It  ^4y#l65«r.  6^ 

^01  Ju dices ^gaoUdeli very  isay  bail  a«a 
;  ap^lia  io  .death,  or  robbery,  &c.  &c* 
!  ^ticrfr  the  appclliini  w  diiablcd  by  ex- 
communication, until  the  plaintiff  be 
'    abfolved     '  ibid* 

.loe  Where  .Ba.Ht  is  oaaRTABLa  mr 
'    THE  iCiKO>  BawcH  165 

lo^  The  king*!  bench  will  ^exerdie  ics 
difcretion  as  to  bailing  prifoncrs  oa 
cpnwnitmentt  by  the  privy  council, 
wheM  the  c;ri»e  ia  fptcially  «xpreflcd 

166 
104  Where  .a  ^petfoo.  is  impnftnicd  upoa 
:    a  t^urptd  M/tbi$ritjh  ^^^  king's  bench 
will  difchai^e  him    wkhi^at    hood 


^         .^hif  ^*  ^'  ^"^^  P«"^  auft  t^Uo 
MLtfee  o^Bce  lA  truth  a9Q^n(ed 


^4 


lUX  to  murder 

The  above   ^    .       .      '         ^^*"^' 
.^k^M.   M^       •''^nMoned  a«tttH  /^rVr 

"^r  o?  baij'    '•  u^^^.  ^-^'^  ^^^   '\' 
HOC  poior  o«i  ,Z*«  '^y  i^'^iKieS  aiid:do 

wliich  the  jiL        P«f[o«»  haiUW?  r  /or 
ferwed,         '•^^•^  <>^  Wefl.  mnQ  be  ob* 

9S  J»'licci  are    ^,   •  ,  '^l-^'r-r^4 

of  cofltemoT*    Perfons  ia/rtn  of,.pTO<5c^» 
clMQcer/T  *"  *^  **"'*  o^  'chciJioB  out  of 

96    In    WHAT     -r.  '  '  '^4*   •'^^ 

97  Such  julBtP-i.  ^  ..  '65  ^-  ^5 

>i^«^**to\r^u?'¥''^'^^  .or>^ 

^^  FVirdoDl  JSf  '^*«'^*°«^^er  purchafe 
tb«irfcflic,^-***'y  '••y  ^**  him,  afccr 
00  They  ^  '*  deieimincd.  &c  #^iV. 
bcfofc  tK^  ^iV  »  pfifonor  «>nvi^ed 
BlaiBi^vU^    ^f  maniUughier  againft 


commitment  by  the  pnvy  council,  ia 
.  which ,  warr^t  ^np  other  cauie  of  \m^ 
prifoniiient  was;  coi9taiBed«  <but  that  it 
^vvas^at  the  king's  command    166  to  16S 
106'  This  deqfion,  pfodgced  the  Jetit 
„    -TV"^"  o^  Right; -fioce. which  it  is 
,     agreed  that  wherever  any  coamttment 
.  by  the  privy   couacii  path    not    ex« 
/  prefTedp    with    fome  convenient   cer- 
^  uipty«  Tthe .  crime  alledged  agaioA  xh^ 
..pany,.  be  oi^ghi  to  be  bailed  npq^,his 
hmhtas  (•rpMi  168,  169 

107  .And  by  16  Car.  i.  p. /iJ  whopver 
,  ihsU  b^  iroprironed  I9  the  command  cf 
the  king  or  privy  council  ihall  hive 
^1  hfMM  c$r/itfiiSic.  Ut^  ,5rc.  l69» 

'-.  ..  -    '  .  ...  '       -  «70 

lOg  The  court  of  kmg's  bencfi  wiTl  not 

bail    tf  prifoncr  -  committed  .by^Tcithrr 

/  hoi^ie   of .  parliai|>cnt  dorlog  the  con- 

Mnuancf  of  the  fcflions  170  f-  7S 

109  Even  if  an  ekccfs  of  jurifdiaion  flaim* 
.  JjamJ  #x/f?/3^  ^pear^  it  ieems  c^ue- 
:  ftionable  bow  far  the  court  would,  ih- 

.terpofc  ,    '.«  '^'^« 

1 10  rli«  ieveralcafcs  of  commitments  by 
parliainent  enumerated  .  170,  171 

II  t  On  a  comi^itment   by  eiUier  hogiie 

for    «  contempt,  the  court  of  king's 

bench  has  no  jurifdiaion :  L^J  ^^^ 

(aid  cbe.power  e^^fended  only  to  com- 

I  niitmcnts 


•  I 


.  » 


t    t 


h 


A  TAntM  or  FniK 

tn?emeDt8  for  oootempt  in  Cb€  face  of 
the  hou fc         ^  Pageijx 

112  Modern  opinioDS  of  the  privilege 
of  parltament  tocooiinit  for  contempts, 
and  the  impoffibility  of  the  courts  to 
interpofe  to  bail  the  prifoocr  ihid. 

(N) 
US  It  ii  agreed  that  the  king's  bench 
nay  ba9  a  prifooer  oomoikted  by  ei- 
ther, houfe  for  a  contempt  after  the 
diflblotion  or  prorogation  of  Che  par- 
Ii«»nent  ^^v,  f,  y^ 

T14  Whether  the  king^s  bench  will  bail 
a  lord  commitud  by  the  houfe  of  lords 
and  pardoned  i^^g  f,  ^^ 

115  The  difpvte  fn  the  letgn  of  Jame? 
the  ^T^  refpeding  the  power  of  tht 
king'i  bench  to  baif  peribni  com- 
mitted by  the  court  of  chancery       1^2 

116  A  commitnient  by  the  court  of  chan- 
cery for  difobedieace  to  a  decree  is 
good  withoot  fhewing  what  the  decree 
wa»  ,73 

117  The  king's  bench  may,  in  difcre- 
tion,  bail  any  perfon  deprived  of  hi.^ 
liberty  by  an  inferior  court    ibid.  f.  77 

118  inftances  in  which   the  court  will  11 
exerciie  this  diicretion  173,  ij^ 

119  Of  the  proceediDg»  in  the  king's  [,13 
bench  upon  a  Baha^  €%fput         174 

175 

120  Neither  the  judges  of  the  kiog^  13 
bench)  nor  of  any  other  fuperior  court 
of  joftice»  are  reftrafned  from  admitting 

.  any  ofiimderft  to  bail  by  the  flattite  oS 
Weftminfter ;  yet  they  will  regard  the 
roles  prefcribed  by  it,  and  not  bail  13 
one    thereby*  declared  hrifirvi/ahU, 
Without  fbtne.^f^/Wcircumttance  175 

f.  80 

121  Therefbre,  withoot  fpecial  iiiotive 
they  wiU>  not  bail  perfbns  convicted  of 
f<Iony,  or  .notorioufly  guilcy  thereof 

ihitl    r  1 
izt  The  king*!  bench  will  bail  a  perfon 
for  an  erroneous  deicriptiont  who  is 
taken  on  capias  wtlagafum      175  f,  80 

123  Or  where  a  perfon  4v//'«aoti^  aiJedges   13 
an  error,  in  the  record  i^/V. 

124  Or  where  a  pcrlbn  is  conviAed  of 
felony  againft    manifieft  evidence       lis! 

125  Onvfaere  the  profecutor  of  an  India- 1     i 
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V(Ht    ^AIL    is    ro'   BE 
Ptf^  177  f-  83 

Kich^   fn  adtnitting   to 

•<.  take  a  (t^venJ  ro- 

each  of  the  bail  ra  s 

__.  aHb  in  body  for  bcxk 

^       *j-(|ice«  ^^   peace  may  in  difcrction 

14^    J^  tbc  ^awic  Forin  /*// 

^^\S  the  p«^^o«ier  be  bailed  before  the 

1 4*    *  ^j^  pf  ^^^  c^^/ms  in  felony— -or  if  he 

^^^w^\ie^  by   9tn  inferior  cotirt  for  an 

t>^^.^i.   crime,    the  recognizance  ffiall 

»**Y*^t>c  ^*  *  ^'**  ccttain,  and  not  body 

^^^ijody  '^'^« 

l^""^     l^oi  bonnd  body  for  body  «re 
14-3    ^^3  dayt^^^V  liable  to  fine,  &c,  /^/V. 

^^Iw:^^r    8tlAl.L  PC^RFBlTii   RECOC- 

•  4^_     ^hcb  or  bail  177  T.  84 

pq^^v  far  ftttndtng  mate  on  the  tri^ 

.gits  ton  forfeiture  178 


»45 


•*A   fnan'sbail  are  hia  gaotertofhie 


\]^^2j«iippearance  to  a  fecond  inform- 
«47_j^^        after  'a  WiSr  frofyut  entered 

^'Tbc  fi*"^*  •"^  °P°"  wb^ch  a  recog- 
waa  taken«    is  a  fbrfbitare 

•T^he  rccognitance  in  the  above  cafe 

■4?    IP   jjor   be  forfeited  by  the  non-^ap* 

^arancc  of  the  party  the  firft  d«y  of 

tl%i?e  be  hath  pleaded  r^V 

o:^    ^  Geo.  3.  c.  10.  the  barons  of 
■4^       exchequer  upon  affidavit  and  pe- 
ricion.    tway  <l»'charge  perfons  liable  to 
JL^-j^ifciTftient  upon  eftteatci  recogniz- 
ances without  any  ff//««       178.  .179 
«rO   No      difcharge    lh»Il     be    fo    given 
■5*^.^^^    a^ny   other  debt   ts  due  to  the 
riown^  th4n  by  foch  recognizance    179 
cm    for  in    any  cafes  relating  tofrandl 
^on   the    revenue  rMV. 

^  Tf'tbc  pBTty  to  an  eftteated  recogmz 
*  ^^rice  takes  bi>  trial  the  next  feffion,   he 
«na^  ^oirtp^"*'^  *^*  fbrfe^uhe  fbr  a  very 
<inal»  matter  ,^^    i^f'^^ 

jf  the   money  be  levied,  the  coun 
*  ^  J^iU  Oiitdet  tBe  profecutor's  coft*  to  be 
X>aid»    and  the  farplas  to  be  reftered 

^  ^  .    On  aaacqoittily  the  bail,  00  motion. 


ihal]  be  (Charged,  though  the  tcqnit- 
taf  be  not  entered  Fagt  ij^ 

r55  Neither  the  dirl^ndant  Bor  hit  bail 
can  be  called  tin  their  recognizance 
without  notice^  except  on  the  day  they 
wete  bouhd^  td  appear  4Mi 

\  96  On  noni-appearance,  the  court  will 
n6t  diibharge  the  recognizance,  eve» 
though  the  attorney  general  conienes; 
but  >vill  refpite  it  t^l  next  term     M^^ 

157  Tile  court  18  to  jndge  whether  the 
recognizance  ought  to  be  eftreated  or 
difcharged  ihid, 

f^8  A  coni'i^  parlbned  00  copditH»of 
tranfportatibn,  may  furrender  in  dif- 
tiiargeof  hia  bail  by  Imheai  €9rfMt9  &c« 

159  But  if  the  coa?i£^  be  aftualty  oa 
board  the  tranfport  th^  coart  will  not 
eward  the  ba/^Ms citpitt         ••  ^  V'AiV. 

160  On  a  recognizance  entered  into  to 
try  a  mifdemeanor  at  the  enfuing  ic(^ 
iiona,  the  defendant  muft  take  oat  hUf 
nftmirt  on  the  (bcond  day  of  the  ieiSon* 
But  on  neglefling  fo  to  do^  upoa  mo* 
tion  and  affida^t  that  It  was  aoi  to 
delay  the  trial,  the  dburt  will  refpite 
the  recognizanire .:  notice  of  the  mo* 
tion  muft  be  given. 

1 6 1  On  a  recognizance  being  ferfeiied,  it 
is  of  courfe  efh-eated ;  but  the  cotirt^ 
on  itiotion,  will  grant  ftett  procefa 
agaipft  the  party  for  the  parfioies  of 
jujiice. 

162  Joftfces  of  gaol.deliirery  may  pmiih 
thoie  who  improperly  admit  ollendera 
to  bail  33  f»  9»  34  f«  n  &  la 

163  Whether  a  gaoler,  &c.  «*^o  bails  a 
pnToner  that  is  not  bailable,  is  anfwer- 
able  for  an  efcape,  if  he  do  net  appear^ 
ice.  199 

164  In  whit  manner  of^^nders  who  ari 
appi^hencfcd  in  a  different  county  from 
that  in  which'  the  offence  was  commit- 
ted, ihall  be  admitted  to  bail     9;.  185 

16;  How  b^il  fhall  be  taken  oo'aprocett 
for  contempt  of  cotirt  ^  231 

BMU^F.—CanfiaBIi.    Cor^n^.    Jrreft. 
/ittnchmnt. 

1  In  what  cafes  a  bailiff  is  liable  to  at* 
f  tichmeot 


J 


I   t 


ll 


I    ■ 


A  Tab&b   ot  Prikc 


tschmcnt  .Ptf^/aic.  217 

».By  23  Hen.  6.  c.   10.  judges  of  aflize 

(ball  enquite  into  the  cond ad  of  bailiffs, 

end  punifh  tbein  for  aoy  mifdced  in 

ofiice  41 

3  A  baili/F  cannot  diftraio  (or  aa  amerce 
mem  withoac  a  fpecial  warrant  96 

4  A  bailifF  in  bii  own  ptecind  need  not 
ihew  his  warrant  « 3  " 

5  In  what  cafes  bailiffs  of  townt  are  au- 
thorifcd  to  arreft  fufpe^ied  perfons 

6  A  fppcial  commilfion  may  iflue  to  en- 
.   quire  into  the  oppreiTion  of  bailiffs  zy 

:  ^^fl 

7  How  far  jufticcs  of  affize  may  inquirt 
snco  the  condud  of  bailtfs  4>t  4^ 


B  AN  mHAlX^T^'-^Tran/portMitn. 


/  B  A  Vif.^JfpiaL    Juire/hij  Jc^tiit. 
,       .  ,    ,    AttaiBdtr.. 

BARONET— Vide  Jfftal.  Indiamtnt. 

"         BARRATRY. 

I'^n  indiamcnt  againft  a  perfon  as  a 
^  common  barrator  is  fufficient  without 
.  fetiing  forth  ihe  particular  fafta  323 
2  Barrators  may  be  indided  lit  the  fiie- 
,-  hfi'atora  106  f.  58 


I 


BAST  A,R  D. 

I  Baflardy  docs  not  preclude  from  re- 
ceiving the  benefit  of  clergy     475  f.  5 

%  Jy  ai  Jac.  c.  ,27.  if  the  mother  of  a 
bafUrd  child  endeavour  to  conceal  its 
death,  fuch  concealment  ihall  be  cvi- 

.  ckncc  of  muider  618(^43 

%  Several  adjudication!  upon  the  con- 
ftrudion  of  this  adt  618,619 


BATTERY. 
I  A  <ount  of  ^tery  abates  A  writ  of 
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A'TaBLK     of    PRINCIfAX.     MaTTERj; 
BEHEADING*— Vide  ExitmtUn. 


BfeLL-METAL.— ^frtf#i»«i/ii/. 
BENEFIT  ^  CLERGY.— riVA  CUrgj. 


BIGAMY. 

1    "Where  the  firft  marriage  is  abroad^  and 

chc    fecond  within  the  realin«  may  be 

tried  ia  England.— ^w'*  if  the  firft 

is  in  England,  and  the  fecood  abroad, 

if  it  may  not  be  fo  tried  Pagi  3 1  s  T.  39 

Bigumy   was    ancieiKly    debarred    of 
^lergy  ^75.  ^.g 

^y  I  Edw.  6.  c.  1 2.  althoogh  a  man 
be  married  to  two  wives  or  more,  he 
fiiall  have  hia  clergy  475 

miA.A  VEKA.'^ridi  Inimmwi. 


B   I    S    H   O   ?• 


1  ^n  Zrr^  btfliop  nay  be  as  well  de- 
fcnbed  by  the  addition  of  his  bifhopricJc 
sw  an  Englijh  biQjop  may  by  his    271  f. 

%  A  Tpecial  commiffioD  may  be  eranted 

?fLl"''^i?°^  into  the  tcroporaltics  of  a 
biOkopnck  while  in  the  iciiig*t  bands 

27  r*  S5 
BILLS  ^  EXCEPTION. 

^indSn^^^*"^'^*   "  grantablc  6d 
mdiamems  for  treafon  or  fciony     602 

B^ACK     AC*r^ 

1  P« '«wdB  allowed  to  thofe  •.^ho  fliall 
apps^hendanU  convia ofiea^^.'^ra 

«    W'hoeverftallrefi.-..  1*4.  <*J 


BLANK  WARRANT.^^rr^. 

1  The  court  may  grant  an  attachment 
agaioft  (he  iberiff  or  bailiff* for  making 
an  arreil  by  force  of  m  hlamk  iMurrant 

Page  216 

2  A  juflice  cannot  legally  grant  a  blank 
warraai  132 


BLINDNESS. 

1  Formerly,  blind  perfons,  being  inca- 
pable of  holy  orders,  werecon  ftqaently 
inadmiinbJe   to  the   benefit  oi   clergy 

2  A  blind  appellant  may  counterplead 
hit  infirmity  agaiaft  the  wager  of  battle 
by  the  appellee  ^q^ 

BLOOD  CORRUPTED. 

1  A  condemnation  by  the  court  of  the 
conftmhU  amdmarpsi^  not  being  a  court 
of  common  Uiw,  corrupts  not  the  blood 

2  No  fentcnce,  in  appeal,  by  virtue*  of 
I  Hen.  4.  c.  14.  ihall  cauie  the  blood 
to  be  corrupted  ^34  C  i  z 

3  The  king*^  pardon  cannot  faUe  the 
corruption  of  blood  by  attainder  of  trea* 
fonor  felony  559  f.  57 

4  An  attainder  of  treafon  or  felony  flains 
the  blood,  and  renders  the  party  ignUu 

648  f.  Ay 

5  The  convia,  whofe  blood  is  corrupted 
can  neither  inherit  as  heir,  nor  can  he 
have  aa  heir  ibid,  f.  48 

6  Corroption  of  blood  bars  a  defcent,  an- 
lefs  the  land  were  entailed     ihid.  C  49 

7  Inftances  of  the  conrfe  of  defcents  which 
may  be  barred,  by  the  corrupted  biood 
of  one,  ia  the  line  through  whichit  maft 
pafs  ihidm 

8  A  perfon  whole  blood  is  corrupted,  ftjJl 
retains  a  capacity  to  pnrchafe  lands^ 
but  he  cannot  bold  them     *    649  f.  50 

9  In  what  cafe  corruption  of  blood  fliall 
create  efcbeat  ibidm 

10  Blood  once  corrupted,  cannot  be  re« 
ftored  to  its  original  purity,  but  by  the 

Z  %  omni« 
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omnipotence  of  parliament  {*vide/upra 
No.  3  )  Page  649  f.  5  I 

11  Bat  irtuc,  born  after  pardon,  may  in- 
herit in  the  fame  manner  as  if  the  blood 
of  the  anccllor  had  never  been  corrupt- 
ed i^i^' 

12  By  7  Ann.  C.  21.  and  17  Geo.  2.  39. 
afjcr  the  death  of  the  prttendilr  and  his 

jQns^  no  attainder  for  treafon  ihall  cor- 
rupt the  blood  6491  650 

BONA  it  ChThU^k.^ndt  Goods. 

BOOTH. 


By  5  &  6  Edw.  6.  c.  g,  robbery  in  any 
booth  or  tent,  in  any  fair  or  market*  the 
owner,  his  wife,  children,  or  fervantj 
being  therein,  is  oufted  of  clergy  whe- 
ther fuch  inmates  be  fleeping  or  wak-  8 
ing  498  f.  90  p.  500 


BOTANY  BAY.— FUi  Tran/pwtathn. 


BRAS  S.-'-Jrraigttmiut, 


BREAKING.— ^<V/  Jrrtfi.    Hou/e^ 
hreaking^ 

BREAKING  PRISON.— £/ctf/#.  Rt/cous. 

1  Breaking  of  prifon  was  felony  by  the 
common  law,  if  the  imprifonmeni  was 
legal,  whether  it  were  for  a  criminal  or  a 
civil  caufe,  or  whether  the  prifoner  was 
actually  within  the  walls,  or  only  in 
the  liocks  or  perfonal  cuflody  of  ano* 
iher  I90ch.  18 

2  It  is  immaterial  whether  it  be  the 
king's  prifon  or  one  beloriging  to  the 
lord  of  a  franchife  j  for  every  perfon 
who  is  in  lawful  cuftody  is  the  king's 
prifoner,  and  whoever  breaks  there- 
from  is  by  the  (latnte  di  frangintihus 
fri/oHam  {infra  No.  4.)  guilty  of  felony 

ibid, 
S^he  confei&oa  of  having  broke  prifon 
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efcapesi  U  not  Vithio  the  aft  Pdgt  193 

f.  II 

t8   No  breach  of  prifbn  will  amount  to 

(elony,  UDlefa   the  prifoncr  cfcape  ihiJ. 

,  f.  12 

1  ^  Nor  IS  It  rclony,  //  tj/aiJ,  in  a  (Iranger 
^ho  breaks  a  prifoo^unlcfs  felons  iherc- 
bj  ctcapc  i^ij^ 

'>^o  A  pnConcr^  whofe  oiftnce  is  made  capi- 
tal by  any  ftatute  fince  the  ftatote  1^ 
Jramgtnfihus  prifinam^  is  equally  wiihin 
the  a^»  if  He  break  his  confinement,  as 
if  h  had  been  fo  by  the  common  law, 
or  made  (o  before  the  aft        Hid.  f.  1 3 

^  \  The  ofiencc  for  which  the  party  was 
imprisoned  muft  be  capital  at  the  time 
^hc  offence  is  committed  193,  194 

atB  If  the  mittimuf  charge  the  priibner 
«^th  an  offence  under  the  degree  of 
c^ipitat*  and  in  truth  \k  be  not  capital, 
he  cannot  be  guilty  of  felony  by  break- 
ing the  prifon  194  f.  15 

23  And  if  in  truth  the  offence  be  not  capi- 
tal, although  the  mittimus  charge  it  to 
be  lb«  it  would  be  difficult  to  maintain 
that  a  breaking  would  be  felony     ihid. 

^4  A  perfbn  committed  for  felony  where 
in  fa£t  no  felony  bath  been  done,  can- 
not be  guilty  rfftUwf  by  breaking  from 
his  rellraint  i^jV, 

25    It  ia  the  crime  itfelf,  and  sot  the  nature 
of   the    charge,    that  conftitatea   the 
'^  thid. 


he 

tch^ 


26  Xhe  queftion  examined  whether,  in 
prifon  breach,  the  felony  fhall  be  con- 
ilrued  from  the  charge  in  the  mittimus, 
or  from  the  leal  nature  of  the  offence 

^7  It  la  immaterial,  whether  the  party 
who  breaks  his  prifon  were  under  an 
accufation  only,  or  aftually  attaint- 
ed  of  the  crime  for  which  he  u  con- 
fined ,^- 

«8  A  perfon  committed  for  high  treafon, 
becom^  guilty  of  felony  only,  by  break- 
ing  and  efcaping  ^ngly  i  but  if  by  his 
breaking  he  knowingly  efieauates  the 
etcape  of  other  traitors,  he  is  thereby 

«9  As  fuch  affiftaoce  given  to  felons  will 
make  an  acceffary.  fo  if  given  to  trai- 
tma  It  wiU  make  high  titrafon         i^V. 

30   A  perfon  breaking  prifon  may  be  ar- 


raigned  for  the  offence^  before^ 
convifted  of  the  crime  for  ivhicr 
was  imprifoned  ^^^^^ 

31  The  offender  cannot  be  arraigns 
the  (heriff's  return  of  a  prifon  fcp»-< 
he  mnft  be  indifted  ibid^^      "f^-      I  ^ 

3a  ft  mud  appear  by  the  indiftmen  «  *  ha^ 
the oflfender was  lawfully inprir>>»-»^  ^Dc} 
for  a  capital  offence  ihi^^       f-     z^ 

33  It  is  not  fufficient  to  fay  quod  ^^y^^mif^ 
fitgit  tri/onam* 

34  Breakers  of  prifbns,  whofe  ofR^txcr^   ^ 
under  the  degree  of  capital,  fHsi  J      5^ 
feverely  puniihed  by  fine  and  im  |>r  r  ^oi}^ 
roent  ihi^.    £Z    2^ 

35  By  16  Geo.  2.  c.  31.  to  affirm      th^ 
efcape  of  a  prifoner  for  (reafon  or  /^^ 
lony,  or  to  convey  inftrumeiits   to    /iim 
fot  the  purpoTe,  is  tranfportation .        ^n^ 
if  the  prifoner  be  confined  for  petty  Istr-m 
ceny,&c.  it  is  a  mifdemeanor  only  ^^/d^ 
ifiapefir  the  particulars)        210,  ^  1  f 

36  Breaking  the  prifon  of  the  ordinary 
was  ouAed  of  clergy  A7S  ^*  g 


BURGESS. 

Bmrgi/s  i<  too  general,  and  therefore  not 
a  good  addition  of  the  flate  and  degree 

272 

BURGLARY. 

1  A  writ  of  appeal  for  burglary  may  be 
abated  by  the  court  ix  officio ^  for  ttie 
word  bur^alitir^  inilead  ot  burglarittr, 
or  burgutaritor  268 

2  An  indidlment  muft  defcrlbe  the  of- 
fence by  the  word  burglariterf  or  bur* 
gularitif,  OT  burgaiariter  320 

3  By  s  Ann.  c.  31.  whoever  (hall  pro- 
fecute  a  burglar  to  conviaion,  (hall  have 
40 1.  reward,  and  a  certificate  exempt- 
ing from  parilh  offices^  &c.     ^24  f  27 

4  Principals  and  acceffaries,  before  the 
faA  in  burglary,  excluded  from  clergy 

w  475-  4^4-  SO*'  503 

5  Where  a  man  found  guilty  in  one 
county  of  an  offence  which  amoupted 
to  burglary  in  another,  is  ooftcd  of 
clergy  ^  495,  49^ 

6  An  indi£hnent  for  burglary  is  infuHi« 

2x2  ceoe 


•t 


I 
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I        I 


I 


■ 
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cicnt  without  the  word  993auUr   Vagt 

321 
*j  Accomplices  in  burglary  dircovering, 

&c.  two  offenders^  are  entitled  to  a 

paidoa  540  r.  6 


BURGH. 

)  A  'vlfni  may  come  from  a  burgh     26^ 
X  ^^  commbn  law,  juries  fit>m  hurgbi 
needed  not  to  have  40 1.  jreaf  ly     309 

583 
3  By  23  Hen*  8.  c.   13;  burghers  mall 

have  40 1.  clear>  to  be  jurors,  5cc«   585 


BURNING  IN  THE  HAND^ 

t  By  4  Hen.  7.  c.  13.  convids  for  mur- 
der, not  in  holy  orders,  (hall  be  mark- 
ed with  an  M ;  aod  for  felony  with  a 
Ty  in  the  brawn  of  the  left  thamb 

508  f.  1 2 1 

ft  By  i8EIiz,c.7.  every  con vi^  admit- 
ted to  clergy  and  burnt  in  the  hand^ 
ihall  be  delivered  out  of  prifon,  and  not 
to  the  ordinary  5O9  f.  1 24 

3  By  5  Add.  c.  6.  perfons  convided  of 
larceny  and  burnt  in  the  hand,  may  be 
ordered  to  the  houfe  of  correflion  5 1 2, 

4  By  19  Geo.  3.  c.  74*  burning  in  the 
hand  aboliihed  5 1 3 

5  Tranfportation  is  only  put  in  the  place 
ai  judgwunt  for  burning  in  the  hand, 
and  not  in  the  place,  of  the  a3nal  burn- 
ing ibid*  ^*  137 


B  U  T  L  B  R4 

A  butler  who  has  the  bare  charge  of  goods, 
without  the  pofleifion^  cannot  Inain tain 
an  appeal  246 


3 


\ 


CALENDAR  OF  PRISONERS. 

By  3Heo.  7.  c.  3.  the  flieriff  (hall  certify  a 
lift  of  bit  prifoneri  (o  the  juftices  of 
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S    A  f^P*^'  ^^  ^^e    firfl  procefa  in  all  in- 
aifto^**^^    «>f    xrcafon  or  felony 

Pagt  403  f.  1 5 
Q  "Ho«^  many  days  muft  be  between  the 
^    ccftc  *^^  ^^c  rciurn  f.  1 6 

I  o   A  *'*'''*'  ^^U  iffuc  tgainft  a  defcod- 
ant  v;bo  cfcapcs   _  404  T.  19 

^%    A  w;^  oy  capiaj  inftcad   of  iHfiringas 
£g  a  d'u^irOntinuance  424 

y  2.  A  ^^^'^i  is  annulled  by  the  interven- 
tion of  a  term  between  the  icflc  and  the 
return         ^  ,-^;V 

^3  On  ^vc'^y  indi£lmcQt  under  the  degree 
cff  capital,  iberc  muft  be  three  captains 
|>efbrc   tbi;    ijcigtnt  fiull  be  awarded 

43' 
J4   How  many  capiat^s  are  required   in 

putfa'wrj  oa  a  capiul  offence   43 1  to 

43S 

CAPTION. 

J    Tf  it  appear  by  the  caption  of  an  indift- 

meat,    that  it  was  found  by  lefs  than 

rwrclvc  jurors,  the  proceedings  upon  it 

ivlll  be  erroneous  307  f.  16 

^    Contrary  to  immts  determinations,  the 

omi^n    of    the   words   prohorum    et 

^Xf/*^  *»<^^iim  in  the  caption  of  an 

indtdlment,  is  not  fatal  ao8 

3   ^^  caption  of  ^^„y  indiament  inuft 

iliew,    that  jt  was  taken  before  fuch  a 

coor^  ^%  |,ad  jurifdiftion  over  the  of- 

fence  r 

4  Whether  It  be  nece/Tary  in  the  capion 
oF  an  indiament  to  infcrt  the  words 
M^i^^  ad  idiy^fas  fiUnias,  or  the 
words     </0iir/^f    ^^^,v,   5fc.  ,-^,v.  f. 

5  The  caption  of  ,„  indiament'at'i  fcf^ 
rions  of  the  peace  murt  mention  before 
whom  the  feflions  was  bolden,   and  fet 

'?'^    .  ^.^^  oairfreof  the  commiffion  of 
the  joftices,  &c.  360  f    izrX 

6  If  It  does  not  name  the  juftices,  or  if  it 
omits  the  word  ajfignae  ii  is  infuificient 

cum    i€ta   tentam,    is    fuftcieni      ,i/V. 

whether  tHe  cottwas  held  by  grant  oT 


preicription,  is  iandified  by  many  pre- 
cedents Pagi  361 

9  The  caption  of  an  indidment  found  at 
the  lect,  or  other  inferior  court,  mu/i 
ixprt/tly  Jbt^^  that  the  jurors  were  12 
in  number ;  that  they  vi  ere  of  tbt  plact^ 
ice.  for  which  the  court  is  holden,  and 
that  it  was  found  upon  their  oaths    36 1 « 

f.  126 

10  And  ftiirif  if  the  omiflion  of  the  ju- 
rors names  in  the  caption  is  not  error 

1 1  How  far  the  omiflion  of  certain  Uih- 
nieal  pbrajtt  in  the  caption  will,  or 
will  not,  vitiate  the  indiament       ibid. 

12  The  caption  of  an  indiflment  mud 
fet  forth  the  day  and  year  when  the 
court  was  holden  362  f.  127 

13  It  may  be  recorded  as  found  either  in 
l\it  prg/ini  or  the  pnttrpir/e^  tenfe 

14  It  mnft  (hew  in  the  year  of  nvbat  king 
it  was  taken  iisi. 

1 5  If  the  ftylc  of  the  day  or  year  be  ict 
forth  in  any  figures  bat  Roman,  it  is 
infufHcient  ihid^ 

16  The  year  of  our  lord,  is  not  necelTary 

17  An  indiament  taken  at  an  mdjoumed 
feffion,  muft  (hew  when  the  original 
feflion  began  ibid.^Ujzz 

18  If  the  court  is  ftatcd  to  have  heenf  heJd* 
on  a  day  which  is  impoflible,  it  is  fatal 

ibid. 

19  If  a  caption  (et  forth  no  place  at  all, 
where  the  indiflment  was  found,  or  not 
with  (u(iicient  ceruinty,  or  fet  forth  a 
place  not  within  the  jurifdiftion  of  the 
courtf  it  is  infufficient  362  f.  i^S 


CARRIER. 

A  carrier  to  whom  goods^  are  delivered 
may  have  an  appeal  againft  tho(e  who 
fhall  take  them  felonioufly  away 

J46  f.  44 

CASTLE. 
A  vt/lti  may  come  from  a  caftle 
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CATTtE.-m  CUrgy,  No.  82. 

C  E  P  I  T. 

An  appeal  of  Unrcny  is  infufficicw  wiihooi 
the  word  €^fit  Pagt  25 8  f.  77 


C  ER  TIFI  C  A  TE. 

1  Ni  unquef  accoMflt,  He.  fhall  be  tried 
by  the  bi(hop*s  certificate       242  f.  36 

2  How  the  oftnce  of  the  principal  (hall 
be  certified  in  order  to  proceed  againft 
theacceffary  •  458;  450 

3  How  a  conviflioB  of  felony  fliaJ!  be 
certified,  fft  order  to  exclude  the  ofl=cn. 

4  Where  the  judges  (ball  fend  for  e  cer- 
tificate  of  a  conviaion,  &c.  in  their 
own  names,  and  wbeiv  by  writ  in  the 
kin^'n  name 


I 


I 

il 
x\ 
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CERTIORARI. 

I  A  writ  or  bill  of  appeal  may  be  re- 
moved  from  the  (heriff  into  the  king's 
bench  b/  a  cirthr'ari  taken  out  by  a 

a'*"^'*"  277,  278 

2  An   appeal   removed   into   the   kitog'tl 
bench  by  cirtiorari  ought  to  be  arraign- 
ed on  the  crown  fide  43^  f.  4 

3  A  Cirttffrari  h  not  the  proper  wHt  to 
remove  a  record  of  the  conviftion  of  a 
principal,  as  evidence  on  a  trial  of  the  ( 21 
acce(raries  i^  the  king's  bench  acq  I 

4  The  kingV  betich  YhVf  award  a  ctr/I^^ 
rari  to  remove  the  proceedings  from 
<r«y  inferior  court,  unlefs  they  are  ex- 
empted  by  the  charter  of  inftitotioa 

5  A  cfrtio^rt  from  the  king's  bench  lies 
to  julticcs  in  ejre,  gaol- delivery,  and  of 
a  courvty  palaxine  ^qc,  406 

6  It  lies  to  the  rs%/  ^  Mb^^^  in 
cafes  where  they  are  empowered  to  fioe 
and  imprifbn  .  ^^ 

7  It  lies  to Jif/iUa  9ftbifuu9t  Uu  even 


ZJ 


AB|8  OF   PmNCtPAL   Matters; 


^iT  fiacre 


iiroA  WtJtt 

Pai€  407  (N)  1 
b«  granted  to  re- 


^^     ovc  «^1  "^Tvc^i^^mcnt  from  Lcm^cm  or 

^S^Ki^jUj***  ^^*^      ^hrec  days  ootice  being 

-^T^  407  f.  26 

But  W  *  ^^wr^mmrari  to  Londoo,  only 

1^7  ^  /«««f  ^f   tl^e  indiOmcnt  fhall  be  re. 

*%j-|ie  kin^*s    l>cnch  10  ^mmm/  to  grant 

^  f^tt^*^^    ^^   remove  an  indidlment^ 

^  /it#  inftaMC€  9ftb$  king        407  f.  27 

•      ^^t  *^  "^*  ^^/hts/mmt  pray  a  cirtiorsrif 

^9.     1^  in  Ac  discretion  of  the  court  whe- 

'iLer  **y  ^^^*  grao^  "^  o*"  not  /^iV. 

At%A  ^^^  ablblute  right  of  a  proiecutor 

3^         A    ci^iiorarif   11   confined   to  cafes 

.    ^^exc  the  crown  itfelf  is  concerned,  by 

TLc  attorney  general  407  (N)  2 

^V^ti^r^  >  private  proiecotor  only  uies 

.3*1-^     kiDg*'  name,   it  is  alio  granted, 

^L/^/i  cau/i  htjbfwm  agmnft  it        ibid. 

^ ^^X.  ^^^ry  defendant  muft  lay  a  fpecia) 

3^    ro«ao^   before  the  court  will  grant  a 

^^sicrars  ibid 

rj^lic    coart  will  not  grant  a  arti^rari 

^         ^ctnove  an  indidlment  for   bigaay 

fr€>sMt    Hicks*s  Hall,  without  the  pro* 

fecucor  confents  ibid, 

'X'hc    court  will  never  grant  a  r/r/rV 

^^^^tri  f^^  ^^^  removal  of  an  indictment 

t>rfbfe   jafb'cesof  gaol*delivery»  with- 

'    ooc  Ibine  fpecial  caufe  408 

lodancea  in  which  the  coart  have  re- 

^^ gg^a^c^    indidlmeots   from   jufUces    of 

eaol*^^^»^«'3r  ibid.  (N)  3 

^'X'hc  court  of  i/»f  /  bimeir  will  not 
^rant  a  cirfiordri  for  a  con  virion  of 
^cuiancy   upoa  a  default  at  feffions 

408  f.  29 

-^^    It  j€fms  a  good  objcaion  againa  the 

^'^^anting  *  certiornrit  that  (^  is  joined 

€clb Of ,  and  a  wji/>#  awarded  f.  3Q 

^g    ^    £4rii9rari  ftiall  never  be  awarded 

to  remove  an  indi^oient  mfier  c§nvic' 

tian,  anlcfa  for  fpecial  cauCe  f.  3 1 

^Q    A    certiorari  n>ay  ilTue  to.  remove  a 

^^0Mn/i£ti9n  upon  the  forcft  law:   The 

reafon  of  it  408,  409 

^  "X^he  court  will  re^ofe  a  ctrtiwari  to 

remove  a  recognizance  from  julUces  of 

^y^r  and  ttrmintr  40^ 

^i   t4o  orden  of  commiffionerft  of  fewe'rs 


onght  to  be  filed  without  notice 

Page  409 

42  In  what  manner  the  king^s  bench  will 
proceed  on  a  eertiorari  to  commiiSoners 
of  fewers  f.  34 

43  By  I  &  2  Philip  and  Mary,  c.  13.  no 
eertiTori  (hall  be  granted  to  remove 

*  any  reeegnizmnce,  unlefs  figned  by  the 
chief  juftice,  or,  in  his  abfcnce,  one  of 
the  other  judges,  &c*  f.  35 

44  By  5  &  6  W.  &  M.  c,  1 1 .  in  term 
time  no  etrtiwrari,  at  the  profecution  of 
the  party  indided»  (hall  be  granted  by 
the  king*8  ben^h  to  remove  any  in- 
di^ment  or  preientment  from  fcificns 
bif9rt  trials  unleis  on  moiion  in  open' 
court  f.  36 

45  But  im  nHuatien  foch  writ  may  be 
granted  by  any  of  the  judges  of  B«  R« 
wbofe  name,  and  alfo  the  name  of  the 
per  (on  to  whom  granted,  (hall  be  en- 
dorfed  thereon  f.  36 

46  By  13  Geo.  3.  c,  78.  no  pre(emment, 
&c«  of  any  highway  (hall  be  removed 
from  feflions  until ,  it  be  tranierftd^ 
except  the  right  to  repair  be  the  que- 
ftion  409,410 

47  But  this  18  conftrued  to  mean  00  the 
part  of  the  defendant  only ;  for  qq  the 
part  of  the  profecution,  it  lies  before 
traverle  and  j udgment  4 1  o  r N)  r 

48  No  other  progeedings  under  the  high* 
way  a6i  (hall  be  removed  by  (trtierari 

410^ 

49  If  the  feffioni  manifeflly  exceed  their 
authority  in   making  orders  concern., 
ing  highways,  they  may  be  removed  by 
eertierari  into  the  king's  bench,  and' 
quaOicd  ibid. 

50  By  7  &  8  W.  Sc  M.  c.  6.  no  proceed- 
ings for  the  recovery  of  fmall  tythes., 
ihall  be  removed  by  ctrtiorttri     ^\o 

f.  38 

51  But  if  any  matter  pf  law  come  in  que- 
ftiooy  the  proceedings  may  be  removed  ^ 

ibid. 

52  By   12  Car.  2.  c.  23.  no  certiorari 
(hall  be  allowed  to  remove  proceedings^ 
before  jo  It  ices  concerning /jrr^      T,  3p 

53  A  certiorari  will  not  lie  to  remove  a 
,  convict,  n J    by  commiffioncrs  of  cxcife 

for  douile  duties  on  beer  under   is 

^Car.a.  c.84«  ibid.  (N)  6 

Z  z  4  54  But 
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54  Bat  a  cirtiorari  will  He  under  the  ii 
Geo.  I.  c.  30.  for  harbouring  lea  ana 
fpiritSy  except  the  objed^ion  lie  to  the 
merits  ,  Pagt  \\o  f.  39 

55.  How  the  ^  for  a  cirtiorari  is  to  b< 
finned  {.  40 

56  Generally  the  artiorari  ought  to  be 
directed  to  the  judge  of  the  inferior 
court ;  but  in  certain  cafes  it  may  be 
dire^ed  to  the  ofHcer  who  has  the  cuf 
tody  of  the  record  411  f.  41 

57  In  cafe  of  death,  a  ciriiorari  roay  bt 
dire£led  to  \h^  pir/onal  rtfrtjtntativi  o\ 
the  perfon  nho  ought  to  certify  the 
record  f.  42 

58  A  certiorari  may  be  direftcd  to  a  juf- 
tice  of  aflize  to  certify  a  record  taken 
before  his  companioa  during  hi:>  ab- 
fence  ihi^ 

59  Certiorari^j  for  the  removal  of  indidl- 
inenis  or  recognizances,  are  direfled,  ei- 
ther to  the  judices  of  the  county  gene- 
raliy,  or  to  fome  of  them  by  name,  and 
not  to  the  cujfos  rotulorum       4.1 1  f»  43 

60  But  if  the  record  is  in  the  hands  of 
the  cujios  retu/orum,  the  artiorari  fhall 
be  di reded  to  him  i6i^ 

61  Sed  quere^  if  he  mud  not  make  the  re- 
turn  to  It  41/  ajujlice  ofthifeaa     ibid 

62  The  court  ot  king's  bench   may  re 
ccive  the  proceedings  of  a  judge  of  re- 
cord in  any  executory  matter  without  any 
certiorari  4  1 2 

63  If  both  the  judges  in  a  commifTion  o' 
adize  happen  to  die,  the  clerk  of  afTize 
may  bring  in  the  verdids  without  cer 
tiorari  ibid, 

64  But  neither  (he  cxecntors  or  admini 
ilrators  of  a  judge  can  bring  in  a  re- 
cord without  a  'writ  for  that  purpnft 

ibid. 

65  No  record  exeeutedt  as  by  acquittal, 
&c*  can  be  brought  into  a  higher  cour 
wiihout  a  writ  ibid. 

66  No  juftice  out  of  comroiflSon,  or  who 
is  afterwards  redored,  can  certify  a  re- 
cord without  Certiorari  ibid. 

67  By  2 1  Jac.  I .  c.  8.  certiorari^  for  the  re 
moval  of  an  indidtmeni  of  riot,  forcible 
entry,  or  affault  and  battery,  from  the 
quarter  feffions,  (hall  be  delivered  in 
open  court,  and  before  allowance  the 
defendant  fiiall  be  bound  iu  10 1.  with 
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J'"^. 


^  .  •  « on  to  trial  (i;iV#  >/f-^      ^^ 

,.«•««•  procured  by  a  defendant       "^(f'.L  r^oenizance  (haU^not   *>«_%_  ^, 

79  ^"'heftatote*  will  not  be  a  >/«; 
7^uo<J« '"*"-*•«„«.  below.  u»U/>  tht 


/*  /t#  /'■«/*'«'•:•  *t«  within  30  d  a Vs  i 


*4b.  taxauon  (hall  only  beof  tbe  co«s 

t*»^^"^^.r    a  «r/.*r«i-i  M   common       «=«•  fl.^„der  appeal  frotn      cli« 

85    Vf  La  be  either  a  civ.l  officer,  o- 


t:c"p^%  injured  C^''">/-  ^-(^;;,^ 


^\Ti;  concerning  game  .W. 


r.c>ty  injured  t^'''^-^~  -(^j  ,'       «-»«,  concern., ^..^.  j„„cm..x. 


not  entitle  the  pa«yj°  '°  ;„:ured 

-,       If  the  profecotor  be  a  party  '."J"    . 
^''^r  a  civil  officer,  and  the  -«»«  "  P"*", 

fid  to  be  indo  fed  on  the  ba-k  of  the 

rJ-^°-"t,(^^^/;^;;No;o).;be 

truth  of  the  fad  may  oe  i-i-  ^.^^.^ 
^/f/*XiVofe"t6r  receive  the  thud  part 
^^  J  the  fine,  and  then  applies  for  his 
2oft.  under  the  recogniMnce.  what 
has  tecetved  (hall  be  ded«aed  .J  J 
«^  Xbe  payment  of  the  fine  doe»  not  d.f 
^^oi^rge'the  defendant's  recogn.zance^^r 

'  W  hfn  the  coa.  are  taxed  they  become 

^^^%d  d,b,.  aod  the  perfonal  repre- 

?eota«ve.  of  th?.   party   may  recover 

^.^^Wliere  no  recogni^nce  is  taken    a. 
^  ■  „„acr    the  lottery  i^a,  &c.  the  coo^, 


Phxcb  iha«  be-re«oved  by  .^^J., 
„„l.f.  the  party   fu-g   '<;«    <-^-- 

Ihall   fi'ft.^"tefore  the  juftLor  fef! 
„uh  f»'«""' J'td.ren    or  order  i. 
'""aror^^oe'onfof  the  judge,  of 
made,  or  oerore  ^       ,    ^^ 

king's  bench,  m    he  fo«.^^„,„ft, 
prolecute  the  <ame  «  «  ^^^^ 

rriehSicoft'a'd'ch'argeswith. 
rr  monfh".f.er  f-eh  judgmenc^or 

'0«»  I-     ..  S    and  filed  with  the  f«-- 

™enti    confirmed,  .h.  /'/'-T  '""^f 

^  n  h,ve  an  attachment  for  his  cods, 
r„ot5:rd;ithin.odaysafterdem.nd 


:oarM  p  Q    2    c    18.  no  artterart 

.„;ot  tax  coa,  •  ,  '*^rft5'  iff-  to.  iemov;  «.,  proce^^f « 

^^  court  will  not  order  a  ««i.«-      ^f„^  j^ftice.  of  peace,  »»!«/'  'PP'.U 

'^°  -.  ,.-«n   /-ou  loftand  as  a  ft- 1  j^i^   f,x  calender  .«n°»?^''   fja 

Z  oath,  that  fix  day.  oot.ce  the^of - 
wtitiog  to  the  juftice,  &c.  wb»  ^^^ 


-      'TTi«  court  will  noi  "— -■  -    -    »    , 
*^i*  -i  <»m^n  h'<»  to  Hand  as  a  fc^ 
curity  for  cofta  jj^  „| 

,    Bat  a  recognizance  on  the  Itaime  u. 
^l^d  a»  a  fccurity  for  tmd  «»»,  f"'| 
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>  ^. 


1 1 


(hew  caufe  agai&ft  the  ifluiog  of  fuch 
tiff  tor ar$  Pagi  4 1 7 

102  After  a  eertiprari  it  allowed*  all  fub- 
feqoenc  proceedings  on  the  record  be- 
low are  erroneous  417  f.  62 

103  Hov^  the  delivery  of  a  tertiorari 
operated  before  the  21  Jac.  I.  (I^idi 

/upra  No.  67.)  ibid, 

104  if  execmion  has  been  awarded  be- 
]ow»  the  judicei,  ^c  (hould  iiTue  ay^- 
ptr/edeai  to  the  (heriff*,  which  will  make 
A  ^i^f  Mflf  cxecotion  void      4*7, 41 8 

105  it  the  execution  be  partly  levied  be- 
lore  the  delivery  of  the  Juftrftdeasy  a 
writ  of  ^ftnditimti  uef^Hms  will  autho. 
rife  the  (heriff  10  proceed  ibid, 

106  A  iertiorari  earam  nohif^  itt*  makes 
«//  proceedings  00  tbt  record,  fubfe- 
quent  to  its  delivery,  erroneova,  whe- 
ther before  or  after  its  return  418  f. 

64 

107  ^  tirtiorari  in  this  refpedl  is  flrong- 
er  than  a  %urii  $f  wr%r^  which  is  io- 
efie£)ual  unlefs  the  record  be  certified 
in  a  reafonable  time  ibid, 

108  It  is  /aid  the  very  iflbing  of  a 
ctrtiorari  is  a  /upir/gdtas.     Sid  quere 

ibid, 

109  For  if  s  €trti§rafi  to  remove  an  io- 
di6^ment  be  not  delivered  before  the 
jary  be  fworn,  the  trial  may  proceed 

ibid, 

110  A  etrticrari  is  of  no  ^W^^  nnlefs  it 
be  delivered  before  iu  return  ii  expired 

ibid, 

111  A  €irti$rari  is  no  fupwfidttu  of  an 
indiflment  at  feflions,  without  a  pro- 
per recojjnizance  ibid, 

11  z  A  certhrari  removes  all  proceedings 
done  between  the  ujie  and  ihe  return 

ibid,  (N) 

1 1 3  A  art  tor  art  for  the  removal  of  a  re- 
cognizance of  good  behaviour,  or  kr 
an  appearance  at  feiBoos,  will  not  /u 
pn/edt  its  obligation  418  f.  65 

114  if  an  indidment  be  removed  by  cer- 
tiorafi  after  ^^^M«f^  and  remanded, 
the  crial  (hall  proceed  as  if  no  ctrtiorari 

.  had  i/Tued  {,  ()6 

11^  Inferior  Coorts  proceeding  after  r^r- 

//0r«ri  delivered,  are  guilty  of  contempt 

,  419 
116  A  artin-ari  otiQc  filed,  the  proceca- 


/ 


i 
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f  3 1  Wlieie  the  virii  reqairei  the  record, 
>  retiits  of  the  teaor  oaly  ii  nonght 
Pmgt  410  f.  76 

tji  Ettcpthi  London,  where  ■  tcnra  o' 
the  tenor  00)7  ii  wanuted  by  ihi 
city  chinen  'itid 

rj]  If  tbe  pufport  of   ihs  tmlitrari  be 
only  to  try  ihe  ifTue  of  «•/  till  rt<iT  ' 
h  ii'ftifidflit  to    certify   the   Knc 
ihoagh  the  vnrit  require  ilie  record 

134  AHb  if  the  coart  ivirding  the 
titrtri,  have  do  jarifdifiion  to  proceed 
upota  ibc  fabjea  matter  of  the  record 
itfelf,  the   court  below  ought    tnfy   to 
eertify  lii  intr  410,  411 

l]$  Nothing  cao  be  reTDa*ed  where  the 
ttnhrmi  11  improperly  dircAed        411 

13d  A  ttrliirari  nay  letaovc  a  record. 
hettuc  it!  rituTM,  (hough  fuch  record 
be  not »  tfi  It  the  time  of  the  iifii, 
ordelivery  421  f.  7B 

137  A  verdiA  cannoi  be  removed  fiom 
mSod)  befnteJDdgmeDt         fM,  (N) 

I]8  AtirlttraH  will  rcmore  an  indift- 
inent,  ooiwithfUnding  a  dilcoDitau- 
■ace  on  it  in  the  court  below    411 


139  Where  tbe  tirti»r»ri  rcquirei  an 
indiftment  or  other  record  taken  be- 
fore junicn  of  a  ttrtaim  dtjiriplum, 
and  in«  ceriified  appear*  to  have  been 
taken  before  'jaOicea  oi  a  JiffirtMi  dt 
Jcrlfika,  nothing  it  removed  411. 
f.  80,  81 

14a  Where  fir  wiV  defcritiei  mn  ' 


It  for  fleali 


liagt 


a  hoifei,  and  thit 


certified  i)  for  ItealiBg  one  only,  no- 
thing ii  removed  421  f.  8a 

141  Not»here  the  variance  ia  between 

/<Wi«/«4.  «nd>Sf    imgitrtilt  or  in 

the  delcriptioa  of  a  place    41a  f.  8}, 

84 

141  Nar  where  tbe  record  required  ti 
*e>inft  A.  B.  lad  C.  and  that  cerliGed 
""pinft  A.  only  Hid.  f.  8c 

■4]  Eut  a  tmlwrart  to  Rmo*«  ■  record 
agiinft  A.  only,  will  recnave  it  ■> 
•fiaft  him,  aliboaek  otfaen  miy  be 
indaded  in  tt  Hid. 

-'<+W'iere  then  ii  a  mattiial  vai^oce 
■'''"eea  tht  ^fli  aitd  the  record* 
cettifed,  ia  ^  MmM  ot  addidoa  of 


the  pattiei,  nothing  b  removed  A^f  4 ;  2 

f.  86. 

■  4;  Yet  if  Ac  variance  be  only  in  the 

fl>dlia£,  and  tbe  word*  kav«  ibc  vety 

lame -found,  it  it  inataterial  UiJ. 

146  If  th«  writ  name  more  defendant' 
than  are  named  in  tiia  record,  it  it  va- 
riance 4.J  (N) 

147  Tb*  larit  need  not  deferibe  whether 
tbe  oSancc  be  umrm  fwmam  iaimti 

ibid. 

148  Kttniartri  toremorea  convidion 
on  an  iadiAmeit  aaAgive  ihe  delend- 
ant  a  day  in  court  ibid. 

1^9  Where  the  record  reqnred  it  not  re- 
moved, thecDurtwill  qnafh  ibewritand 
award  a  aew  one,  or  fiifler  tbe  court 
below  to  proceed,  at  in  dilcretton  Qiill 
appear  proper  41}  f>  Sy 

JO  Whit  procefi  ii  to  be  awarded  afier 
the  removal  of  a  record  by  €trlitrmri  , 
into  a  fuperior  court  414  f.  8S 

jl  No  proceeding!  of  any  court  of 
criniail  jurilUi^n  can  be  lenaoved 
into  a  fjperior  court,  but  by  witi  of 
error  or  artitrmrl  S  ''  ■+ 


CHAINS. 

I  By  IS  *^*'*  ■•  '•  V-  ^'.  *=**"•"  '>*^'* 
whom  a  mmrdtrtr  »  convided  t '- 


whom  a  MKrdtrtr  »  convided  may  ap- 
ftimt  tbe  body  of  aw  liich  criminal  to 
be  iM^iarUM,  after  ezecaiioa  660 
(.  13 
It  baa  been  refolred  by  tbe  Jndgei 
that  the  hanging  in  cbaina  b  not  to 
form  any  part  ofihe  ftntence  .*/,(N) 
J  The  eoqrt  may,  after  laiite«cei  diroft 
the  hanging  in  chain*,  by  ■  fpectal 
order  to  tbe  QKriff  iii^ 


CHALLENGES^^i^  7«w/. 

A  prifonw,  fo*  «"!'  crime,  may,  by 
the  common  law,  challenge  any  of  (he 
Gramd  Joaif,  a*  being  outlawed  for 
felony,  villeint,  returned  by  the  pro- 
fecator,  or  not  rctwncd  by  die  proper 
nfficer,  itc.  307  i;  16 

Whether    a    priloner    who    challeuge* 
moie  juron  than  ibe  Uw  aUowt,  Iball 
1.  be 


I  .1 


"A 
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he  adjudged  to  (land  mate  Pa^e  46 1 

f.  2 

3  No  challenge  can  be  taken  either  to 
the  array  or  the  polls  of  the  Petty 
Jury,  until  a  full  jury  appear         579 

4.  No  juror  can  be  challenged,  either  by 
the  king  or  the  prifoner,  after  he  is 
fworn,  except  by  confcnt ;  anlefs  for 
foroe  caufefubfequent  to  his  being  fworn 

ibid* 

c  The  array  cannot  be  challenged  after 
any  of  the  jurors  ^e  fworn    UitL  f.  i 

(N) 

6  A  juror  after  lie  is  fworn  may  be  per- 
emptorily challenged  another  day  ihid 

y  Formerly  the  king  might  challenge 
peremftorily  any  number  of  jurors.  But 
by  33  £dw«  I.  he  fhall  now  ailign  a 
caufe  certain,  the  truth  of  which  (hall 
be  tried  as  in  other  challenges     579, 

580 

8  This  (latnte  extends  as  well  to  ^l 
criminal  cafes  as  to  civil  580  f.  3  12^ 

o  T^e  king  need  not  (hew  his  caufe  of 
challenge  till  the  whole  panel  is  per- 
ufed,  and  it  appear  there  will  not  be 
fufHcient  without  the  perfon  fo  chal- 
lenged ibid. 

10  If  the  defendant  challenge /0jy///ArA- 
H/ailt^  he  (hall  (hew  his  caufes,  before 
the  king  need  fhew  any  ^80  f.  3 

1 1  A  feet  can  take  no  challenge  to  any 
of  his  peers  '   '  580  f.  4 

12  Where  feveral  are  tried  on  i  joint 
'venirtt  the  challenge  of  one  i»  a  chal- 
lenge as  to  all  ibid. 

13  By  24  Geo.  z.c.  18  no  challenge  (hall 
be.  taken  by  a  peer  to  any  panel  for 
want  of  a  knivht  ibid,   zi 

14  The  |)rifoncr  muft  tskc  all  fiSch  chal- 
lenges himfelft  even  in  cafes  where 
coohfel  are  allowed  586 

15  By  the  common  law,  a  ftrtmptory 
challenge  was  allowable  in  all  capital 
cafes  '      581    2( 

16  By  33  Hen.  8,  c.  23.  ^t  (hall  not  be 
allowed  in  high  treafoa  ot  mifprifion  or   3c 
high  treafon  ibid 

ly  But  as  to  high  treafon,  the  right  of  \\ 
peremptory    challenge'  is    revived   by 
I  p.  &  M.  c.  10.  ibid, 

18  !^ert,  whether  a  peremptory   chal 
len^e  (hall  be  allowed  upon  the  trial  of 


25 


26 


2; 
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%^  It  IS  i^o  S^^  cauie  of  challenge  to  a 
joror  that  he  U  retorned  apoo  the  panel 
^oxitr9ty  to  the  ftat*  Weft,  2.  c.  38. 

Pagt  588  f.  26 

^M    By  s$  Edw.  $.  c.  3.  a  challenge  that 

g^  jaror  i»  indtdlcd  for  jhc  fame  ofience 

^vliich  be  is  impanelied  to  uy,  is  good 

i»  5  If  tbc  juror  have  any  claim  to  the  for. 
■*   feiturc   which  may  follow  conviaioo,  n 

is  ^  good  caufe  of  challenge  589  f.  28 
«^5    Or   th^  ^c  ^ath  declared  an  opinion 

a^ainft  the  priibner  malici^Jlj        ihid. 

37  A  juror  cannot  be  examined  as  to 
iiich  faAupona  'o^ir  dirg^  bccaufe  it 
fouT^d^  ii^  reproach  ihij.  (N) 

38  It  it  no  good  challenge  that  the  joror 
l»ms  found  others  guiUy  on  the  fame  io- 
di^menc  589  (-.29 

^9  If  •  jotor  hath  given  bis  dogs  ibt 
^amfi  •/  f^f  ^iifs  witHf^s^  it  is  a 
gpod  caufe  of  challenge  for  the  king 

589  f.  30 

.40  The  king  may  either  make  a  princi- 
pal  challenge  Or  to  the  farour.  ivbgre 

b0  is  ^f^ty  589  f.  31 

jLt  A  fubjea  cannot  take  a  challenge  for 
the  favour  againil  the  king    589  f^  32 

j^z  Xhe  fubjea  cannot  challenge  for  the 
malice  of  the  (heriffs,  unlefs  fome  in- 
Haocc  of  partiality  be  fhewn  ibid. 

43  It  if  no  principal  challenge  where 
the  king  is  a  party  that  the  juror  is  his 
iiDinediair  tenant  ^89  f.  33 

44.  A  challeoge  /or  fach  caufe  ought  to 
conclude  to  the  favour  ibid. 

45  By  28Bdw.  3.  c.  13.  Aliens  and 
xiiNiztNS  fliall  be  ttied  by  jurors 
the  mu  k^lf  dinsKins  and  tbi  Ptber 
«Zr>»i,  if  fo  many  aliens  can  be  found 
in  the  place,  &c»  590  f.  34 

46  The  Engliih  half  of  the  jory  ought 
to  bequalified  as  jurors,    f^idt  furors  J 

^    ibid 
J^7  ^trtt  if  any  omiflion  which  the  law 
re(|iures  in  a  jary  ptr  midiitattm  iimgtue, 
be  a  good  caufe  of  challenge      590  to  I 

S9H 

CHAMPlONS.-.l7i#  BattU. 


CHARGE. 

He  who  has  the  barg  ibargt  of  goods 
withbtit  the  polTcffion,  cannot  maintam 
an  appeal  of  larceny  for  ;hem    ch.  23 

/•  4+ 


CHE, AX 

Any  one  may  arreft  a  notorious  cheat 
adually  caught  playing  with  falfe  dice 

laa 


CHIEF   PLEDGES^ 

Conftables  of  ty things,  now  called  petit 
conftablesi  were  anciently  called  chief 
Pitdgca  97  f.  33 

CHURCH- WARDENS,— rii#  j§pp,^^ 
aNQUE  PORt.-^/"/V#  CtrtigrarL 

CITIZEN. 

Citizen  is  too  general,  and  therefore  not 
a  good  addition  of  the  iUte  and  degree 

272  f.  lij 


CITY. 

1  A  'ijifnt  may  well  come  d§  nticimf 
eivitaiis^  which  doei  not  exclude  the 
city  266 

2  A  city  and  the  county  thereof  (hall  be 
taken  prima  facie  to  be  of  the  fame  exr 
tent  273,  274 

3  Who  may  be  jurors  for  trials  in  cities 

C.  43  f.  12.  19*  24 


CHANCERY.— riV#  Bail. 


CIVIL   LAW* 

I  The  civil  law,  where  it  is  admitted^ 
is  part  of  the  common  law       18  f.  11 

a  Tho 


r  T 
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2  Tbe  eoort  of  tbe  coniltble  and  mar 
fhal  (ball  be  guided  by  the  civil  law,  ii 
calet  not  within  its  own  practice 

F^ge  i8  f.  II 

3  Whit  appeals  are  to  be  tried  by  th< 
civil  law  ch*  23.  f.  12.  29.  ch*  ^^^  f.  : 

4  A  condemnatkm  by  the  civil  law  cor- 
•    mpts  not  the  blood  x8«  23^ 


CLER  I  CUS. 

m 

The  word  ckricus  is  nied  both  by  the 
eanam  and  therfsmMirlaw  as  dercriptive 

'  of  thoie  who  are  entitled  to  the  benefit 
of  clergy  474 


CLERGY. 

t  Anciently  the  clergy  infilled  that  the 
'  Jaertdm/t  of  their  charaders  exempted 
chem  from  the  pnnifhmeots  of  y^orAif 
trihmais  473  f.  I,  503  f.  110 

3  Andy  by  the  eaxcM  law^  all  perfons 
In  holy  orders  were  intitled  to  the 
prhriii^nm  cUruali  474 

3  Before  the  Rat.  mrticntt  ebrif  9'  Edw.  2. 
the  ffimibgt  •/  clergy  was  denied  to 
thofe  who  had  abjured  the  realm,  or 
conMed  their  guilt,  &e.         474  U 

4  By  25  Bdw.  3.  c.  4.  all  manner  0/ 
clerks,  as  well  fecular  as  religious,  fhall 
enjoy  the  benefit  of  holy  church    474 

f,4 

5  An  peWbns  were  conilrued  to  be  with- 
in this  llatutei  who  could  riada  vtrfi. 
except  convlded  heretics,  jews,  ma- 
homedans,  pagans,  perfons  blind  or 
maimed,  or  thofe  guilty  of  bigam]^ 

•      ^  '♦74.  475 

6  But  by  I  Edw.  6«  c.  1  a.  perfons  guilty 

of  bigamy  are  admitted  to  clergy    475 

7  By  21  Jac.  I.  c.  6.  women,  guilty  of 
fuch  larceny  for  which  men  were  ad- 
mitted to  clergy,  (hall  be  burnt  in  the 
hand  and  impriloned  47$  f*  7 

t  By  3  &  >f  WilK  U  Mary,  c.  9.  where 
a  man  may  demand  his  clergy,  a  wo- 
man, upon  her  prayer /or  tbi  btiufi  $/ 
tU$  JtatuU^  (hall  have  it  atfo  and  be 
burnt  in  the  band  and  imprifoned 

475  f.  8 
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nay  be  filed^  in  order  to  onft  an  oficn- 
dcr  of  his  dcrgy       Pagi 478  f.  1 9  (N) 

2 1  Oergy  it  demaodable  by  the  common 
law  upon  an  indidment  or  appeal,  for 
WLny  crime  whatfocTer.  which  fubje^s 
tlie  offender  to  the  lofs  of  life  or  mem* 
ber^  except  hijgh  treaiba  and  (acrilege 

479  ?.  20 

22  New  created  treafons  «^«fj|^/i^«  if ir^, 
are  alio  excluded  without  fpccial  words 

ibid.  (N) 
3J  Petty  trealbnt  ieem  to  have  been 
cxdoded  by  the  common  law.  Bat 
bv  25  Edw.  3.  ^  ^^t,  c  4.'  it  is 
allowed  for  any  treafons  or  felonies 
toochiog  otber  perfona  than  the  king 
bimfelf  479  f.  a  I 

24  ,The  confbra£Uon  alfo,  that  injidlafnt 
warmm  and  dtpfmUiftt  agrarum^  were 
ouiled  of  clergy,  is  revivbd  by  4Hen.4 
c  2.  ,  £  22 

25  From  the  above  fUtates  it  follows,  that 
aQ  perlbna  who  were  entitled  to  the 
benefit  mad,  if  not  entitled  to  it»  be 
denied  it  by  fope  fiatnte  oiade  finer 
the  25  Edw*  3*  f.  23 

26  Wherever  an  offence  is  made  felony 
by  fiatute  it  (hall  have  deigy,  unlefs 

'  cxprefaly  excluded  480  f.  24 

27  To  otift  an  offender  (torn  the  benefit 
of  cler^,  the  indidment  muft  expreff 
]y  briq^  hia  cafe  within  the  iUtute  by 
which   the  pri?ilege  is  taken  away 

28  A  marder  muff  be  laid  and  proved  oi 
msdicg  frtp€mfi\  the  offence  of  an  accef- 
Ikry  before  muff  be  malUi^ufy ;  of  a 
cotpurie  cUan  $tj§€rtit  i  firyoma ;  rob- 
bery snnft  be  i«  #r  fuar  tbe  higbwajfy 
or  Uie  ofifeodcr  fliall  have  hi«  clergy 

ihid. 

29  But  with  refped  to  acceflanes,  words 
which  are  tanumount  in  feofe,  and 
differ  only  in  the  manner  of  cxpreffion, 
are  fnfiicient  i^zV. 

30  Wherfe  a  ftatute  takes  away  clergy 
from  an  offence  which  was  capital  at 
common  law,  the  indidment  need  not 
conclude  cBntrafirmtmtJIatHti        ihid, 

3 1  A  ftatute  excluding  the  pritKipab  from 
clergy  doth  not  thereby  exclude  accef- 
faries  before  or  after  U  26 

3  a  Neither  doth  a  ilatatc  excluding  the 


acccflariea  thereby  exclude  princ^ab 

PiLgi  480  f.  2^ 

33  Where  a  ftatute  excludes  thole  from 
clergy  who  (hall  bt/ctmd  guilty  of  anior 
crime,  it  ihall  be  coni^rued  to  exclude 
principals  only  ibid^ 

34  Where  clergy  is  allowable  it  ihall  be 
allowed  as  well  to  one  who  ftands  mute^ 
&c   as  to  one  who  is  convided  48 1 

f#  27 

35  Bu^  a  ftatute  taking  clergy  from  tho(e 
who  ffiall  be  found  guilty,  doth  noc 
take  it  from  tbofe  who  ihall  Hand  mute*^ 
&C  481  f.  28 

36  fiut  fach  a  ftatute  extends  as  well  to 
thofe  who  (hall  confefs  as  to  thotfe  who 
are  convidcd  by  verdiA  ibid. 

37  Op  Stati/tes  taking  awat 
Clergy  481  f.  29 

38  By  23  Hen.  8.  c.  i*  no  perfon  found 
guilty  of  petit  treafon,  munler  oi  madict 
pnpin/i,  robbing  churches,  &c.  or  per- 
sons in  their  dwclling-houfe,  any  of  tbg 

family  being  tbtnim  mnd  fmt  im  faur^ 
robbing  i«  vr  mar  tbi  biglffwaj,  horn- 
ing houfes,  or  barns  of  corn^  nor  any 
acctjfariti  to  fuch  offenders,  ftiall  be 
admitted  to  clergy,  perfons  in  holy 
orders  excepted  481,  482 

39  This  ftatute  does  not  extend  to  per- 
fons  ftanding  mute,  challenging,  &c« 
or  outlawed,  and  was  therefore  eafily 
evaded  482  f.  31 

40  By  as  Hen.  8.  c.  3.  this  defeat  is  re* 
medied  ibid,  f,  32 

41  But  this  ftatute  extends  not  to  appeals* 
nor  to  acceffaries  before,  nor  to  perfons 
outlawed  r^iV.f.  33 

42  By  1  Edw.  6*  c*  12.  the  above  of- 
fences  {Vide  fupra  ^o.  38.)  and  all 
hor/ijltalen  are  again  oufted  of  clergy ; 
but  all  other  cai'es^  of  felony  ftiall  be 
entitled  to  dcrgy  in  the  fame  maimer 
as  before  the  1  Hen.  8»  ^gj 

43  The  fiatute  extends  to  appeals,  per- 
fens  in  holy  orders  ^Videfipra  N0.38. ), 
and  perfons  outlawed  4S3  f.  3^ 

44  The  defeas  of  this  ftatute  pointed 

out  4S5»  484 

45  By  5  &  6  Edw*  6.  c.  lo.  the  25  Hen. 
8.  is  revived  4S4,  4^5 

46  The  queftion  examinca*  whether  this 

ftatute 


i 
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SatDte  revives  the  who^e  of  the  2^| 
Hen.  8;  &c.  Sec.  Page  48;,  486 

47  By  4  &  5  Phil.  Be  Mary,  c.  4.  acctj- 
/ariti   hftrt  to  petit   treafon,  wilful 

murder,  robbery  in  a  dwelling  houfe, 
or  near  the  highway,  and  arfooi  are  de^* 
privcd  of  clergy  487 

48  This  ftatate  it  r^ftrained  to  fnch  rob^ 
beries  in  a  dwelling-houfe  only  as  were 
deprived  of  clergy  by  the  former  a6ls 

487  f.  46 

49  An  indictment  or  appeal  to  ou/l  an  ac- 
ceflary  of  clergy^  mud  purfue  ihe  fab- 
fiance  of  this  ftatute  exadtly  f.  47 

50  By  3  &  4  Will.  &  Mat-y,  c.  g.  fuch 
perfons  as  were  before  excluded  by 
former  ads^on  conviflion  by  verdifl  or 
conftflion,  are  excluded  on  (landing 
toute,  challenging,  &c.  or  being  out- 
lawed r.  48 

5 1  This  (Utate  does  not  extend  to  ap- 
peals, nor  to  felonies  by  fubfequent 
ilatutci  f.  49 

52  By  23  Be  25  Hen.  8«  principals  in 
Petit  treason  are  excluded  from 
clergy  upon  indidlment,  &c.  &c.  488 

f*  50 

53  ^irt  if  they  ate  not  excluded  in  ap- 
peals f.  5i»  52 

54  By  23  &  2;  Hen.  8.  and  i  £dw.  6.  c. 
12.  wilful  Murder  of  malice  prepenfe 
is  exduded  in  all  cafes  f.  54 

5;  It  is  not  excluded  in  appeal^  upon 
challenging  more  than  twenty  489 

^6  By  4  &  5  Phil.  &  Mary,  c.  4.  accef- 
faries  before  are  excluded  as  well  upon 
indiQmenta  as  appeals  in  ail  cq/is  489 

f.  56 

57  By  I  Jac.  I.  c.  8.  Homicidb  by 
St  A  bbi  NO  is  excluded;  but  thofe  who 
uhit  this  oiFence  are  not  ^'57 

58  By  3  &  4  Will.  &  Mary,  c.  9.  thofe 
indited  oi /ucb  manjlaughter  are  ex- 
cluded, as  well  on  Handing  mute,  &c« 
as  on  con vidion  il  ^  8 

59  By  8  £!iz*  c.  4.  Larcent  from  the 
perfon  of  another  pri'udy  without  bij 
JtH9wli^li  ia  excluded  from  ^Ittgy 

f.  59 

60  This  ftatute  does  not  extend  to  ac- 
ceiTaries  either  before  or  after  490  f. 

60 
6\  If  the  larceny  ia  difcovcred  at  the  time 
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^,___  BLBACHIHQ        OR        PRINTING 

cROU «•">»»  or  to  aid  therein,  ii  felony 
without  clergy  ^      Pagg  4^2  f.  69 

-9  'Bttt  the  court  may  in  difcretioD  trani- 
'    port  the  offender  for  rourcecD  years 

ii/V. 

go  By  **  ^*'*  *•  ^  5*  embezzling 
2rAVi»i'  STORKS  to  the  amounc  of  2o«. 
is  cxcliid*<i^««n  clergy  492  f.  76 

Si    BoC  the  court  may  traflfporc  for  feven 

years  492»  493 

g2  By  14  Geo.  2.  c.  6.  &  i(  Geo.  2.  c. 

34»    to     ft«**    SHEEP,    OR    THE  OTHER 

CATTI.E  therein  mentioned,  is  excJud- 
ed  from  clergy  493 


495.  -rzF- 

96  There  11  no  need  of  an  entry  on  re- 

^„  .. «.  -^,^      cord  chat  the  felony  was  committed  ip 

83   By  ^4  Geo*  2.  c.  45.  CO  fteal  goodi  on  I     a  different  coanty  496  f..  82 

NAVIGABLE   RIVERS  to  the   value  of  97  But  it  is  ufual  to 


4  Will,  and  Mary,  c.  9.  ^'<fH04«49S 

94  No  robbery  is  within  thele  iUtutes 
but  fuch  as  is  laid  *'  in  or  near  (he 
highway,  and  to  have  put  the .  perfon 
robbed  in  fear'  495  {.  yg 

95  Bv  25  Hen.  8.  c.  3.  and  3^4  Will. 
&  Mary,  c.  9.  robberies  and  burglaries 
tried  in  a  dif^rent  coanty  from  that  ia 
which  they  were  committed,  are  c^ 
eluded  from  clergy,  if  they  be  of  fuch 
a  kind  aa  would  have  been  excluded 
upon  a  convidtion  in  the  proper  county 

496 


40s.  is  excluded  from  clergy  493 

g .  Evidence  of  a  theft  in  Ume-houfe 
dock  is  not  within  this  ad       iM,  (N) 

85  Money,  though  a  great  part  of  it  be 
Portog^l  money,  commtMfy  current,  is 
not  goods  within  the  meaning  of  this 
ad.      Grimii^f  CM/t.    Fofier  79. 

86  By  26  Geo.  2.  c.  19.  flealing  from 
VESSELS  IN  DISTRESS,  &c.  is  exclud- 
ed from  clergy  493 

^j  By  «3  Hen.  8.  c.  I.  25  Hen.  8.  c.  3. 
and  3  &  4  ^^11*  &  Mtixj^  c.  9«  Sa- 
CRiLBOEy  or  rthbing  any  church, 
chapel»  or  holy  place,  is  excluded  from 
clergy  494  f.  72 

88  It  is  nQt  facrilege  withia  this  aa, 
onlefs  the  robbery  be  accompanied 
with  a  breaking  494  f.  73 

89  But  by  i£dw*6.  C.12.  all  peribns 
ate  ooiled  of  clergy  for  felooiouily 
imkmg  goods  out  of  any  church,  &c* 

494  f.  74 

90  The  oHender  may  be  tried  in  a  dif- 
fereot  county  than  that  in  which  the 
otfence  ihall  be  committed  ibid. 

9 1  Acceflaries  to  fuch  a  robbtrj  or  taking 
mr^  not  excluded  by  any  (tacote,  onlei^ 
the  offence  amount  to  burglmry 

494  '•75 
9a  Simtr9.    if  fmcriligi  is  not  excluded 

from  clergy  by  the  common  law     494 

f.  76 

93   All  peifonst   not  in  holy  orders,  tn> 

dtded  of    **  robbing  in  or  near   the 

highways^"  are  excluded  by  23  and  2^ 

Hen.  8.    i  £dw»  6.  c*  12.  and  3  & 

Vol.  IK 


write  on  the  margent 
of  the  indictment,  that  it  ii  for  felony 
in  another  county  ,'^/y^ 

98  What  judgment  an  oflender  (hall  re- 
ceive who  is  convided  of  an  offence 
within  clergy  in  the  (econd  county,  4fc» 

99  By  3  and  4  Phil,  and  Mary,  c.  4.  sc* 
cefTaries  before  the  fa£i  in  robbery,  i^ 
or  near  any  highway,  are  excluded 
clergy  497  r.  84 

100  By  23  U  25  Hen.  8.  and  3  &  4  Will. 
&  Mary,  c.  9.  10  rob  any  perfon  in  hip 
dwcUing-houfe,  any  of  \^t  family  be- 
ing within,  and  put  in  fear,  is  exclud- 
ed from  clergy  497  f.  g^ 

loi  By  3  &  4  Phil.  &  Mary,  c.  4.  ac- 
ceilaries  before  are  alfo  excluded 

497  f«  S^ 

1 02  By  I  Ed  w,  c  1 2.  to  bnak  a  houfe  in 

the  day  time,  and  comoiic  felony  there- 
in, amy  ptr/on  being  within  at  the  time, 
is  excluded  from  clergy,  whether  tried 
in  the  fame  or  a  different  county 

497  f.  87 

103  By  4  &  S  Phil,  and  Mary,  c.  4.  ac- 
ceffaries  before  are  alfo  excluded 

ibif, 

104  The  breaking  of  a  cupboard,  door, 
or  trunks,  &c.  or  any  fixture  only,  is 
not  a  breaking  within  the  ad      497 

f.  88 

105  By  3  and  4  Will,  and  Mary,  c.  9., 
to  take  away  goods  in  any  dwelling- 
houfe,  any  perfon  being  therein  and 
put  in  it^i^  or  to  aid  in  fo  doing,  is 
excluded  from  clergy  497,  498 

3  A  106  ^Y 
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to6  Bf  ;  aAd  6  Bdw.  6.  c«  9.  perfons 
ymrir^  gmilty  of  robbing  any  other  in 
tbetr  dwelling  hoofe,  or  any  part  there- 
of* any  of  tbtfsmily  being  within  the 
prectnfls  of  the  fame,  (hall  be  excluded 
from  clergy,  «fhecber  ihe  family  there 
being  Ihall  be  fleeping  or  waking 

Pmgi^g%  f.  89 

ley  No  perfon  found  gmhy  of  robbing 
any  perfon  in  any  booth  or  tent  in  any 
fair  or  market,  the  owner  or yniy  §fhh 
fomilj  being  within,  (hail  be  admitted 
10  clergy*  whether  the  family  there  be- 
ing, be  (kefmg  Or  wafciftg  499  f.  90.9 1 

108  No  robbery  is  within  this  fiatute 
which  is  not  accompanied  with  an  ac- 
tual breaking  498  f.  92 

109  A  fojonrner  being  in  the  houie  at  the 
time  of  the  robbery,  will  not  bring  it 
v^i'hin  the  ftatute  499 

110  It  is  only  neceilary'to  ftate,  that 

•  ditfirs  ftrfom  were  in  the  boufe,  with- 

•  ont  (hewing  they  were  under  any  rela* 
tion  to  the  party  robbed  i6>d. 

111  By  3  and  4  Will,  and  Mary,  c.  9.  to 
rob  any  hooie  in  the  day  time,  any  per » 
/§n  being  therein,  or  to  aid  in  fo  doing, 
is  excluded  from  clergy  ihii, 

112  Sljitrt^  ifacceflaries  to  a  robbery  in 
'   a  booth  or  tefit  areexdadtd,  except 

it  be  from  the  perfon  of  a  man      ibiJ. 

113  By  39  Eliz*  c.  15*  any  per(bn  founil 
'  g^iiiy  for  felonious  taking  away,  in  the 

dny  time,  money  or  goods  to  the  va- 
loe  of  cs«  in  any  dwelling  honfe,  or 
the  outhobfe  thereto  betonging,    ml- 
.    thvgk  M  fer/o9  hi  thtriin  mt  tbt  HmtA 
ihall  be  excluded  from  deigy     500 

f.  95 

114  The  ftatute  (ball  oAljr  extend  to 
focb  a  felonious  taking  as  is  accom- 
panied with  a  breaking  of  the  hoofe,  &c. 

$00  f.  96 
lie  A  chamber  in  an  inn  of  court  is  a 

dwelling- hottfe  within  this  aA        f.  97 
116  A  lodging  in  Samtrfoi^bim/e  (tattld 

palaci)  or  Whitehall  it  not  within  this 

aa  ibid. 

r  17  No  acceHiry  is  onfted  of  clergy  by 

thitftatate  ^- 98h. 

ti8  He  whoftands  by  and  abeuanotberl 

"    while  he  breaks  and  enters  the  hoofe,! 

and  afterwards  divides  the  fpoil,  huti 
.  doth  not  a£l«aUy  enter  the  hooie  hiffl*jij 


ftom  the  ^imcts,   bnt  .iJe,,  ,„ j   ^. 
tor. .te «« n„«.d  i, ^.^^  P^ZroX' 

prifoner  w«   brougtTto-.irba';  "" 

after  trW      ^'"  ""'  «'«»«n<l.ble  .,H 

wytimeoruS^;^  ^[•'"  ''•  " 

foAr  execution  aaJXr"''**"'*;'  •"• 

J6  The  court  ^^t^^^"'  50.4  f,... 


»'«   or   Prinoai  Matt..,; 


•4«  By  8  Bliz.  c.  4.  perfens  admitted  to 
Clergy  who  have  before  committed  *•, 

Md  tned  for  the  fame,  a«  if  they  b»]  not 
been  admitted  to  cJergy 

and  burning  .„  .he  han^  .cfording  ,0 
1"*°:  7-  «•  !S;  r'^'V/A/r-.  No.  ,46.) 
Je  pnfoner,  .ofteadof  being  delivered 
«o  the  ordinary.  fl,dl  be  difch.rged 


.3<S  The  couit  mlZ^^'^  S°*  <•  " '  "     "'  **  *'*''"f«l 


citr^  '^  "•*  P"*^""  being  a       offeoden  "»P"fonn.ent  on  fodi 

lege    «  hr.alc.ng  .be  prifon  of  the;/-       -fe  fe  iiSS"^"^'^  ?«  \ 

rtf.v  rk-  r'*'gy»  «nd  an  ailo^^ance 

or  It  rjicreon.  »  ••  -...^l  _  j./-_i._ 


whether  the'  ofeice^'L'  'vu-  *=°.^' 
privilege,  and  X"hl  S«  "r  "  *''•' 
endtfed  .0  the  benefit     ""/"'»?"  " 

l39Ho,.far.hec"nonl.w^  '•'^"^ 
the  common  law  "^  "  P*", «" 

>40  While  the  titU  .^    1  '^''- 

upon  re^JfnV'he  ^I'l'^^^  ^T""'"' 


«r;.  Tk,  r   'B7»  "no  an  allowance 

ofit  thereon,  i.  as  much  a  difchatgeof 

/L.f'k"***"^  '''°"'<*   "'"hin  clergy 

ic!    A      ?T**  5'o  *■•  '^7 

^rl«-     L  "^     «*»"'«'    "dmitted    to 

i.±  ^'"^  •'  'f  he  had  made^hi. 


»43  Anciently,  if .»..-.  J.       506  f,  ...I ...  .Av 

O'  refofed  h 
^  temporalities 

'-4  htr;  iiirt;^;^«  ^-  r  "'"'■  I  "^""^^  "^"i  ''"---VcttJ*  ^'^-^^ 

"^  of  mordii'  n;.li'K  "•""•»^'  'on-  1 6o  Purgation  wa,   „,k  '^'V. 

«•  M  .  »^^     f"  ^.  ""'•'«'  with       ,ha„  aiioared  h^.u"^"  Connived   at 

the  party  for  the  c^JZ  H-i^Z 
ro«  •     •     ,"">'  have  received  clerer 
5o8,5«^(.6aThofewhoareexe.^;trro.„br- 


rorriy'"''"'*'^«'^t'iT^- 

ii,  tt    •"•*/  cog  r.  121 

t  d^^eS"*^^  ^'  nanilanghtermay 
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A     TABLfc    OF    PRIN 

jngin  the  hand  (hall  have  the  fame  privi. 
lege  without  it,  as  others  have  wiih 

I63  After  a  man  if  admitted  to  his  dcrey, 
It  li  aaionable  to  call  him  a  felon 

iL  V  ^  A«n.  c.  6»  where  perfons  (hall 
be  burnt  in  the  hand,  &c.  the  judpc 
may  alfo  in  his  difcretion  commit  ihe 
oltcndcr  for  not  lefs  than  fix  months, 
tjor  more  than  two  yean  *  to  the  houfe 
of  oorreAion,  &c.  jiaf.  lu 

^^JV^c??""'  3.  c.  74.  perfons  con 
vidled  of  felony  within  clergy,  and  li. 
•ble  to  be  burnt  in  the  hand,  may, 
fnfiM^  tf/uch  burming,  be  ordered  to 
pay  a  moderate  fine,  or  to  be  pnblicly 
or  privately  whipped,  but  not  more 
ti)an  three  times  ^j*  f  ,^, 

*^^.  ^"^h JJ'^Wing.  &c,  (hall  have  the 
iike  cffedls  and  confcquences  as  burninp 
in  the  hand  ^^y/ 

167  But  this  aa  (hall  not  abridge  the   Wi 
power  of  the  court  to  imprifon  convidtj 
ior  manflaughter  for  one  year,  nor  an> 
of  the  powers  or  poni/hmenis  given  bv 
5  Ann.  c.  6.  y^,y 

168  Judgment  of  tranfportation  Is  oniv 
put  in  the  place  ^{judgmtnt  for  burn, 
ing  in  the  hand,  and  not  in  the  place 
ot  (he  aaaal  burning  ,-^/^ 
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CLERK.^/7y.C//r^^.     Appeal. 
Apfr^^ir.  Btatk.  Jitnubmtnt. 

CLERK  OP  THE  CROWN>  ASSIZE 
AMD  PEACE. 

In  what  manner  to  certify  the  conviaion 
or  attainder  of  one  admitted  to  his 
cJ«'gy»  in  order  to  ouft  him  on  a  de- 
mand of  it  a  fccond  time         477,  ^73 

CLIPPING»-^iV/Cai,. 


COIN. 

I  By  6  &  7  Will.  3.  c.  17*  whoever  (hall 
convia  a  counterfeiter  or  dipper  of  the 
coin,  (hall  have  -fol.  &c.        123  f.  25 
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ward  the  third  wen  equivalent  to  free- 
holderi  Pa^g  yt 


COMPUTATION.— r/^  rior 

COMMISSION. 

1  The  court  of  the  coodable  and  marihal 
may  be  holden  by  commiflionerf        19 

2  CoanniiDons  iot  judUiai  pur^fis  may 
be  granted  nocwichflanding  the  peti- 
tion of  right;  provided  they  arc  found- 
ed in  necdCty,  and  the  furtherance  of 
jufticc  ibid, 

3  The  king  cannot  grant  judicial  com- 
miifions,  not  warranted  by  ancient  pre- 
cedents (Fide  Courts)  2,  3 

4  Commifions  to  feize  the  property  or 
peribn  upon  fofpicion,  without  procefs 
or  indifimenty  are  illegal  and  void 

2  f.  7 

5  All  commifllons  muft  be  agreeable  to 
known  ftated  forms  20 

6  Whether  commiflions  of  9jer,  &c«  do 
not  come  under  the  general  notion  of 
writs  21,22 

7  The  form  of  a  commlilion  of  the  peace 

50,  5 1 

8  Whether  jadges  commiilions  be  deter- 
mined by  th^  demife  of  the  king  1  to  5 

9  What  commiflions  of  the  peace  are  not 
fo  determined  c6 

10  How  commiflioneri  are  to  be  aHigred 
by  the  king  for  the  trial  of  foreign 
treaibw  3*7.3*8.569 

COMMITMENT, 

1  Per(bns  apprehended  for  o0ences  not 
fcailable,  or  who  refufe  bail  for  fuch 
offences  is  u^c  bailable,  mull  be  com- 
ttitied  180 

2  A  pcrfon  in  the  cuftody  of  a  mfjingtr^ 
^ho  has  not   hi«   bail  ready   upon   a 

,  hahias  curpus  to  the  king's  bench,  muft 
be  recommitted   to  the  marihal    180 

(N)  I 

3  ^  juftice  of  the  peace  may  lawfully 
commit  a  perfoh  who  refufes  to  per- 
form a  duty  which  the  jufticc  is  autho- 


lifcd  to 


re^ttir^ 


180  f.  2 


4  All  perioDi,  ai  well  private  as  official* 
having  a  right  to  apprehend  for  treafon 
or  felony,  are  juftified  in  carrying  (heir 
prifoner  to  the  common  gaol ;  except 
that  officers  may  do  this  by  the  command 
of  another,  and  a  private  perfon  cannot 

Page  I  So  f .  3 

5  And  it  is  moft  advifabie  lor  primate 
per/cus^  who  may  apprehend  another  for 
trea(bn  or  felony,  to  carry  him  before 
a  magiftrate,  that  he  may,  by  fuch  Ma* 

'giflrate,  be  committed  or  bailed     ibid, 

6  i  be  privy  council,  or  a  fectetary  of 
ftate,  may  commit  for  high  treafon 

181 

7  The  qoedion  examined  whether  a  fe- 
creury  of  ftate,  not  having  a  power  to 
examine  upon  oath,  can  have  a  power 
to  commit  181  (N) 

8  The  common  law  of  England  knows 
of  no  fuch  committing  magidrate  as  a 
fecretary  of  ftate  ibid,  (N)  a 

9  The  fcveral  ca(es  in  which  commitments 
have  been  made  by  fecretaries  of  ftate 

ibid.  (N)  4 

10  Commitments  mud  be  to  fome  prilba 
in  Emglaud,  and  regularly  it  ought  to 
be  to  a  common  prifon  i8i»  182 

11  By  3 1  Car.  2.  c.  12  whoever  (hall  fend 
a  fubjefl  of  Euglaud  prifoner  into  Scot- 
land, Ireland,  J^ifcy,  Guerniey,  Tan- 
giers,  or  any  of  the  kingS  dominiqis 
abroad,  (hall  be  liable  to  treble  coftf, 
5001.  damages,  and  incur  a/r#«rMri># 

12  By  14  Edw.  J.  c,  10.  the  flier  ff,  Ihall 
have  the  cuftody  of  gaols,  and  employ 
refpop/ible  under-keepera  tSz  C6 

13  By  5  Her).  4  c.  10  nonefliail  bcim-p 
prifoned  by  any  juftice  of  t|)c  peace,  but 
only  in  the  common  gaol  /^/y, 

14  The  king's  grant  of  the  cuftody  of 
prifoner t  committed  by  jufticesof  peace 

"J°'^  ,.  .^  182  f.  7 

1 5  None  can  claim  a  pnfon  as  a  franchifc 
unlels  he  have  alfq  a  gaol-delivery 

•  ^  .  ibid^ 

16  By  6  Geo^  i.e.  ig,  juft.-ces  may  com- 
mit vagranu  Md  etber  crimima/s^  either 
to  the  common  gaol  or  to  the  houfe  of 
correaion  jgj,  ,gj 

17  An  offender  apprehended  in  one  coun- 
ty for  a  crime  committed  in  another, 
may  be  brought  before  a  juftice.  of  the 

3  A  3  county 
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comity  where  the  offence  wii  com. 
milted  Pmit  18)  f.  8 

18  Bat  it  feems  the  ftronger  opinion, 
that  fuch  an  offender  ooghc  to  be  car-  1 3 
ried  before  a  jufUce  of  the  county  in 
which  he  it  taken,  &c*  ibid. 

19  An  offender  may  be  comoiitted  to  the 
next  gaol  where  be  is  taken,  whether 
in  the  fame  county  or  not  ihii. 

30  By  23  Geo.  2.  c.  26.  and  24  Geo.  2. 
c.  s  5 '  Ao  offender  may  be  apprehended 
in  one  coanty  for  an  offence  done  in 
another,  by  virtue  of  the  warrant  being    i 
inddrfed  1 83  f 

21  If  it  be  a  bailable  offence,  he  may  be 
bailed  by  a  joftice  of  the  county  in 
which  he  is  apprehended.  If  it  is  not 
bailable,  or  he  capnot  find  bail,  he  (hall 
be  carried  back  into  the  county  from 
whence  the  warrant  iflned,  and  there 
be  either  committed  or  bailed        rW.    3 

22  If  a^^.gaoler  refafe  to  take  the  charge 
of  a  felon  firom  a  conftable,  the  town  I  3 
ihall  keep  him  till  the  gaol«-de1ivery  I 

i83f.  9I3 

23  No  one,  withoot  fpecial  reafons,  can  I 
jnffify  the  detention  of  a  prilbner  out  ofl 
the  common  gaol  ibid.\ 

24.  Pradice  feems  to  have  aothorifed  a 
commitment  to  a  me&nger  for  the 
purpofe  of  conveying  him  to  gaol  ibid, 

25  By  31  Car.  a*  c.  2.  no  perfon  in  cuf- 
tody  upon  a  criminal  charge  (hall  be 
lemoved  from  fach  cuAody  unlefs  by 
hmbims  frpuSf  or  other  legal  wri^,  ex- 
cept where  the  conRable  ii  carrying 
him  to  the  common  gaol,  &c.  &c,   184 

26  By  2  &  3  Phil.  &  Mary,  c.  10.  every 
jnftice  of  peace  npon  a  charge  of  man- 
ilaoghter  or  felony,  fliali,  previous  to 
commitment,  uke  the  examination  of 
fuch  prifoner,  and  the  information  ofl 
chofe  that  bury  him,  refpe^Hng  the  h& 
and  circnmftances,  and  within  two  days 
after,  ihall  put  at  much  thereof  as  may 
be  material  to  prove  the  felony  into 
writing,  and. certify  the  fame  to  the 
next  gaol-delivery  184  f.  11 

27  The  jttftices  Ihall  alfo  bind  the  wit- 
neffes  to  appear  and  give  evidence,  &c. 

Uid. 

28  A  jaSice  cannot  detain  a  pri(bner  an 
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of  tkeir  ievend   prifoners  to  the  next 
gaol-delivery   to  be  calendared 

P^ge  187  f.  21 
A  prifoner  lawfully  commitced  cannot 
be  difcbarged  but  by  the  king;  or  by 
the  gran^i  jnry  indorfing  igmoramuj; 
or  by  acqaittal  by  the  trial  jury  ;  or 
on    frociammtioa  by  the  gapl-dclivery 

^3  Beit  a  p^ribn  commttted  apon  a  Aif- 
picioo^  which  afterwards  appears  to  be 
groaiKileity  may  be  lawfully  difcharged 

188 

^4  By  14  Geo,  3.  c.  10.  every  prifone 
agarnft  whom  00  bill  is  found,  or  who 
ihall  be  acquitted,  or  who  (hall  be  dif- 
charged by  procbmation,  (hall  be  fet 
at  large  in  open  court  without  paying 
any  fees     •  628 

^^  The  treafarer  of  every  county,  upon 
the  judge'*  certificate,  fliail  pay  13  s. 
^.d.  for  every  prifoner  fo  difcharged^ 
&c«  to  the  Iberiff  or  gaoler  out  ot  the 
coonty  rate  628  f.  1 3 


CONCEALMENT.~f7V#  C^urt  Lai. 


CONFESSION.  ; 

a  By  5  a«d  6Edw.  6.C.  II.  and  7  WillJ 
3«  c.  3.  high  treafon  knuft  be  proved' 
by  two  lawful  wicnefTes,  unlefs  the 
party  without  violence  confefs  the  fame 
in  «/#»  €Hfri  J64  f.  I  34 

2  Theie  words  mean  a  coofeliion  oponi 
the  arraigomoiit  of  the  party  365  f.i 

140, 

3  If  a  prifoner  pleads  or  confefTes,  he 
ihall  not  be  treated  as  one  who  Hands 
mute,  i£  he  be  afterwards  obftiaately 
filent,  but  (hall  be  tried  or  condemned 

462  r.  4 

4  Jm  ixpr^fi  C9itfiffi$m  is,  where  a  perfon, 
direAly  confeiles  the  crime,  which  is 
the  higheft  convidion  that  can  be,  and 
may  m  receired  after  u§i  gtti^*  n^^* 
withftanding  the  repugnancy     469  f.  1 

5  A  confeffion  of  an  indiftment  of  tref- 
ptfs  ellopt  the  defendant  to  plead  not 


guilty  to  an  aAion  lor  the  /ame  tttdp^t 

Pagt  469  f.  2 

6  ^ertf  whether  a  confefTion  of  a  capital 
crime  will  eflop  not  guihy  to  an  ap- 
peal for  the  fame  offence  ihid. 

7  Judges  v^ill  not  record  a  confeflion, 
which  ffbahly  proceeds  horn  fear, 
folly,  or  i^nor  >nce  ihidm. 

8  An  impiitd  con/ejfftpm  is,  where  a  de- 
fendant in  a  cale  not  capital,  doth  not 
directly  own  bit  guilt,  but  in  a  manner 
admits  it  by  yielding  to  the  kind's 
mercy  ^  ihtd. 

9  The    efied  of  an   implied  conlcii;oa 

4  9,  470 

10  No  confeflion  whatever  before  inal 
judgment  will  deprive  the  defendant 
of  taking  exceptions  in  arreft  oi  judg- 
ment, to  errors  on  the  face  of  the  re« 
cord  478  f.  3 

11  How  far  thofe  are  excluded  fom  bail 
who  (hall  appear  guiiiy   by  confeflion 

I S  3  f«  40 

12  Before  the  ilatute  artieuli  cleri^  clergy 

was    refufed    to    thole    who   confefTed 
themielves  guiliy  474.  f.  3 

13  By  the  conliru6lion  of  atiUuli  eieri 
clergy  was  allowed  to  fuch  as  confeiied 
on  arraignment  ihidm 

14  A  ilatute  which  $iiftt  clergy  from 
thofe  who  (hall  be  feund  goiJcy,  ex- 
tends to  thofe  whofe  confeffion  is  re- 
corded 481  f.  28 

i;  The  party's  own  confeflion  is  the 
higheft  convin  ion  roS 

16  A  confeAon,  whether  upon  examina- 
tion in  purfuance  of  1  &  2  Ph.  and  M« 
c.  13.  or  on  a  bailment  or  commitment 
on  2  and  3  Ph.  and  M.  c.  10.  or  by 
the  common  law,  or  in  difcourfe  with 
private  perfons,  may.be  given  in  evi- 
dence  againfi  the  party  confefling,  but 
not  againft  others  603,  604 

17  The  identity  of  the  examination  mutt 
be  proved  before  it  can  be  read  in  evi« 
dence  604  (N)  1 

18  ConfefliOQS  obtained  by  the  flattery 
of  hope,  or  extorted  by  the  imprrffioaa 
of  fear,  are  not  admiflible  in  evidence 

ihd. 

19  All  ads  and  fa6U  which  ariie  in  con* 
fojuence  of  e?ca  an  extorted  confef- 

3  A  4  fioft 
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fion  may  be  given  in  evidence 

Page  ^04  (N)  I 

10  The  datate  7  Will,  3.  prevents  a  con* 

feffion  of  high  treafon,  unlefs  in  opei. 

cour,  from  having  the  force  of  a  con- 

viAioii  6c4  (N)  3 

31  In  high  treafon,  a  confeflion  may  be 
given  in  cvidencr  for  any  pupofe,  ex 
cept  to  prove  the  ci/grt  aSs  laid  in  chr 
indictment  ibiti, 

32  A  confelTion   muft  be  taken   all   tc* 
ge(her»  and  not  by  parcels        604  f.  5 


CONSENT. 

1  By  6  Rich.  2.  <!.  6.  if  women  after 
ravifliment  confent  to  the  ravifhers, 
they  fhall  forfeit  their  eilate^y  &c.  to 
the  next  of  blood  25  3»  254 

2  The  confent  of  a  woman  ander  1 2  years 
ofi>ge  is  confidered  af  the  confent  ci 
one   under    the  yean   of  difcretion  ; 

^  and  therefore  fuch  a  female  confent- 
lAg  (hall  not  lofe  her  lands,  &c«  295 

f.  69 

3  It  ia  notconclafive  evidence  of  confenr, 
chat  the  woman  lived  with  the  ravifher, 
and  bore  children  to  him,  if  during  the 
whole  time  ihe  wai  under  his  coercion 

ibid. 

CONSERVATORS. 


1  Coniervators  of  the  peace  were  by  the 
common  law  eiiher  tx  •Jjici^^  or  by 
commiflion  43 

2  The  king  is  the  principal  confervator, 
from  whom  all  authority  of  this  kind 
is  derived  43  f.  1 

3  Neither  dukes  tu\%^  or  barons,  are  ; 
confervators  ihid, 

4  The  lord  chancellor,  keeper  of  the  6 
feal,  the  lord  high  fteward,  the  lord 
high  conftable,  the  judges  of  king's  7 
bench«  and  mailer  of  the  rolls,  are  con- 
fervators 43  f.  2 
But  neither  privy  counfellors  nor  fecre- 
taries  of  flate  are  coniervators  ihii. 


(N)i 

6  The  jufticea  of  every  court  of  record 

are  confervators  within  their  refpedive 


precioAs 


preciocts  44 

7  ^ytt:^  fheriff  and  coroner  is  a  principal  1 
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10  The  court  leec  hat  this  power  of  com- 
mon  right  P^g^  99 

1 1  ^trs,U  a  coflom  toienre  the  office  by 
to  ns  is  good  iiiJ, 

12  The  ikittiff  of  the  (oro»  aod  fteward  of 
the  )eei,  having  ).ower  to  appoint  con- 
ftabjesy  hav£  alfo  ppwer  lo  remove  them 

99  f.  3 

13  A  fivorn  attorney,  or  rather  officer  o 
die  coorts  at  WeAmJDder*  may  have 
a  writ  of   privilege    to    excufe   bun 
from  ferving  the  office  of  coofiaUe 

99  ^'  39 

14  And  no  cofioiD  whatever  can  be  pleai 

ed  again (1  this  .  rivilege  10c 

15  Prad'fir.g  birriilersy  and  fervants  ot 
members  of  parliamenty  have  the  fame 
privilege  rf/V. 

16  An  alderman  of  f.ondon  is  not  com 
pel  able  to  b^  a  conttable      iM  f»  40 

];  A  captain  of  the  king'a  guards  has  no 
P'ivilfge  of  exemption  from  fervinp 
the  office  of  cor  liable  againft  a  fpeciai 
cailom  f.  41 

18  By  a  Geo.  3.  c.  ao.  no  feijeantor 
private  man  fervin^  in  the  miliiia 
fii  Ily  daring  fuch  fervice,  be  appointed 
eiitier  a  peace  or  a  pari(h  officer,  Qnlei> 
he  consents  thereto  r^iV 

19  A  praAifing  phyfirian  ihall  ferve  th 
office  ffconftable  r^V. 

20  fiat  perhapi  both  the  captain  (viae 
No.  17.)  and  phyiician  may  be  relieved 
by  the  king's  bench,  if  choien,  where 
there  are  fufficient  befides,  and  no  ipc 
cial  coftom  again  ft  it.  i^/V. 

21  Evep  a  CO  (lorn  cannot  exempt  fit  per- 
foos  from  (erving  the  offie  r'^V. 

22  A  tenint  in  amiint  dtnufiu  i«  liahK 
to  ferye  the  office  ihid.  (N) 

'3  Py  S  Hen.  &•  c.  6.  the  wardens  and 
fellows  of  the  company  of  the  harbtr 
f^innt  were  exempted  from  the  office 
cfconftible     "  100,  loi 

t\  B>  the  eqoity  of  this  a£l,  and  by  cuf- 
torn,  all  fargeooa  'are  allowed  the  like 
privflege  101  f.  43 

25  By  18  Geo.  %•  c.  15.  which  divided 
theySfT^Mci  from  (he  hurh^t  com- 
pany ^^  all  frirrmen  of  the  corporation 
of  fqrgeoos  ihall  be  exempted  while 
theyjwaitUc  -  •         ihii. 

l^  ^^  x%  Beo.  8.  €•  4p«  the  preiident 
ud  ^Uow^  of  the  college  of  phyficiani 


fliall  not  be  cbofea  confiahkt  in  £#ar« 
dM^  &c.  Page  101.  f.  44 

27  This  &£t  does  sot  extend  to  any 
other  phyficiani  rW. 

z8  By  6  Will.  3.  c.  4.  regular  bred  apo« 
thecaries  are  exempted  during  their 
p»^aaice  f.  4j 

29  By  1  Will.  &  Mary,  c.  |8.  Proteflanc 
diifeoting  teachers  are  exempted   10 1« 

102 

30  By  10  &  II  Will.  3.  c.  23.  thofe 
who  convid  burg/an  ot JhofUfttn  (hall 
have  a  certificate  to  difcharge  them 
from  ferving  the  office  loa 

31  By  31  Geo.  2.  c.  17.  perfbns  at  or 
'    above  63  years  of  age  are  in  fVtftmm^ 

fier  exempted  from  the  office  ihid* 

32  A  naturalized  foreigner,  excluded  from 
offices  of  trod,  is  thereby  rendered  in- 
eligible to  the  office  of  cpoftable  102 

(N)3 

33  A  college  barber  of  Oxford  ktm^  eji^- 

empted  from  this  office  iiidm 

^4  A  younger  brother  of  the  Trinity-houfe 
is  not,  atfucb,  exempted  from  the  office 
of  condable  by  the  charters  of  that  fra<- 
xt'Ti'wy.-^Dicided  in  Rex  v.  CUrke^ 
Eafitr  Tirm,  zy  Geo.  3.  ^itce  the  tody 
of  the  Work  was  print  id  ibid. 

3  j  In  what  manner  a  perfon  cho/en  may 
be  punilhed  fot  refufing  to  itrvt  the 
office:  and  how  the  indidlmeot  muft 
fiate  the  offence  102,  103 

36  The  king's  bench  may  award  a  men* 
damn*  to  an  inferior  court,  to  fwear  in^ 
reftore,  or  difcharge  a  perfon  to,  of,  or 
from  the  office  of  conftable     105  f.  47 

37  A  conftable  is  the  principal  peace  of- 
ficer; an4  it  is  necelTary  that  every  vill 
fhould  be  f ornifhed  with  one  1 03  f.  49 

38  Juftices  may  not  only  fwear  conftables 
chofen  at  the  toco  or  leet,  but  may  alfo 
nominate  and  fwear  conftables  on  ne* 
gled  of  the  fherifft  or  lords  ibid. 

39  Juflices  alfo  may  difplace  conftables  fo 
Domifiated  and  I  worn  ibid* 

40  ^nire  whether  the  feffions  may  not 
fwear  in  a  conftable  mndnbf  rejected  by 

,  the  lie  ward  of  a  leet  103,  104 

41  A  fingte  juftice  may  fwear  in  a  con* 
ftable  chofen  by  the  leet         104  (N)  4 

42  In  all  eafet  of  neeejjky  juftices  majr 
chofe  any  namber  of  conftables      ibid. 

43  Juftices  had  power  to  Dominate  and 

fwear 


■I 
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ISraor  wotMu  m  itfimk  of  the  ton 
or  kct  P«fir  104  C  5c 

44  Bjr  13  &  14  Cir.  s.  c  12.    if  sn^ 

conftable,  &c.  fhall  die  or  go  one  o; 
tke  parilhf  any  two  jaftices  may  inak« 
md  fwear  a  new  ooe»  on  til  the  lord 
fliaU  hold  a  court,  or  until  the  ncxi 
ieffions,  who  (hall  approve  of  him,  01 
appoint  another,  &c«  ibid, 

45  The  jaftices  in  felEons  may  di(charge 
a  comfkable  after  the  czpiratton  of  a  year, 
and  pat  another  in  bit  place,  nntil  the 
lord  ftiall  hold  a  court  aa  aforefaid 

ibid 

46  But  the  feffions  by  this  ilaiate,  can- 
AOt  dilcbarge  conftablea  ihojtn  and 
/mwrm  im  at  the  leet  ibid.  (N)  5 

47  An  appointment  by  the  feffions  *'  for 
a  year,  or  until  othen  are  cboien'*  is 
not  good:  The  ftatotemoft  be  ftriaiy 
pnrined  ibid. 

48  The  ftffionivpon  this  ftatute,  have  no 
power  to  appoMt  a  conftabk,  but  upon 
the  default  of  the  leet  ibid. 

49  The  king's  bench  will  grant  f  «• 
mmrram^  againft  a  conftable  eleded  at 
a  veftry,  and  fworn  in  by  the  feffions 

ibid. 

50  A  conftablty  te.  may  apprehend  a 
peribn  expofing  a  child  in  the  ^ttv^^ 
&c.  isi  c.  igl 

5 1  Wheie,  in  maksag  an  aiveft,  they  need! 
not  (hew  their  warrant  137' 

5a  in  what  eafesthey  may  execute  a  war- 1 
laat  out  of  their  own  precinds  137 

f.  30 

53  Whether  they  have  power  to  commit 

or  bail  thofe  whoaft  they  have  arretted 

142.  147. 180 


CONSTABLB  md  MARSHAL. 

1  The  office  of  high  conftable  of  England 
ipvas  ancieady  hereditary  12  c.  4 

s  Bat  fince  the  reign  of  Hen.  8*  he  has 
only  been  appobted  ff  hmt  nnu  ibid. 

3  The  hffiory  -aad  ancient  jaflfdi£kion  of 
the  conftable  ibid. 

4  The  thiilory  of  the  ancient  nuirihalB 

5  By  8  Rich.  2.  c.  %•  bo  pleas  concerning 
the  comiQoo  taar  &«11  be  hcaid  or 


A  Tabii   or  PaiRciPAi.  Mattiki: 


■  prifimer  to  fnme  ■  pka  in  bar,  ftc. 
10  tbe  charge  tgiioft  him  Ptgi  eSy 

4  By7  Will.  3.  perroDi  indifted  for  high 
treajbn,  e»epl  coaDKrfeiiing  the  coin, 
Ac  4^.  Oiall  have  ■  true  copy  of  the 
whole  indiameot  5  dayi  before  their 
'^*'  ?67  f.  u 

5  Tfaii  malt  be  inteBded  ^  diyi  before 
hit  arrei^mMUwt,  becanfe  the  prifone 
plead*   infiaMtr  Dpon  bji  arraignineri 

oBjy  Am.  c.  ji.  copies  of  all  indiei 
tneoti  for  high  tceafoo,  except,  /tc,  fball 
be  delivered  to  the  party  indifted  10 
diyi  before  the  trial  in  the  prclcDce  of 
(«a  witnefles'  .gg 

7  ImiA  George  Gclrdoo't  the  Rrft  jliai 
■rpon  thia  «a  after  it  took  effinCt  (N)  /• 

COPYHOLD. 

Whether  forfeited  (or  tteifon  or  felony 
cb.  tgf.7 

CONTEHETS. 

I  Emy  court  of  record  may  Impole  rei- 
fonable  6nea  00  all  fach  aa  ftiall  be 
fioilty  of  coniempu  in  the  bee  of  the 

*  It  ii  ftid  that  every  foch  eoort,  except 
»5  rourt  leet.  may  alfo  imprifoD  the 
oflender  ;^v. 

3  It  II  t  conteoipt  to  nfe  opprobrious 
^ngoage  10  a  judge ;  or  for  an  officer 
»  refufe  to  do  bi»  duty  yi,V. 

4  The  tberiff,  in  hij  torn,  may  fine  for 

5  *'"'iihi.  fine  need,  no  other  >aee«ri.eBt 
^K  the  jadge'.  order  g+f  ,5 
t>  A  TOnBitment  by   the  chief   joflice, 

*'tton,  thewing  auy  caafe  whatfbever, 
«*l  be  iMtaAi  to  be  for  ■  contempt 

7  '«*«■  committed  for  contempt*  are 
"tbailable  i,,,  ,5^.  ,p 

M^  '  '  P*''"'"'  *"  '*''«''*  '"''"- 
"If,  for  the  pnrpofe  of  avoidiav  ■  war- 
!»"<fe»  having  been  guilty  of^irefpaft, 
^fiafi,  acoDtempt  441 

9  n»  ihe  ordinary  wai  awlaitly  puoiOi- 
">«  fot  the  coDtenpt  of  unlairfuUy 


deinmdbg  or  lefuGng  a  clerk  conviA 
Psg*  506,  507 

■  o  An  attxhment  ii  granuble  agaioil 
perfonagnilty  of  eonlenpt  llj  f,( 

I  A  contempt  in  the  face  of  the  conrt, 
or  by  conftffioo  on  oath,  ni«y  be  im- 
mediately recorded,  and  the  ofiendcr 
committed  and  punifhed  11^ 

E  On  B  contempt,  amflaim^ tf  tif  mgi- 
dm<oit,  the  court  will  either  order  the 
oAender  to  anrwer  it,  or  make  a  role  M> 
fheiv  caufe  why  ao  aiiichmedt  ibouU 
not  iflbe  againft  him  aif. 

I]  If  the  coniempt  be  of  an  ezotbitanE 
nature,  aflfeaing  the  court  itMf,  tbef 
oill  grant  an  attachment  in  (be  firft 
inftance  ihiil. 

14  la  what  manner  the  oScndct  m^ 
purge  the  ofience  in  aofwering  inter- 

Xoriet  21^ 

ere  a  fberiff  ball  be  {n  contempt 
for  not  execntiog  a  writ,  jcc.  31510317 

16  Id  what  iDflattcct  the  aifcondoa  of 
attoruiei  Ihall  be  confidered  a*  coo- 
temptuont  to  the  coon         11710  319 

17  How  farjnron  may  be  pnaiOied  ftw 
contempti  119  10  23$ 

tS  How  for  ihecoDduaofinferiorjudgca 
(hall  be  iboogbt  cootemptuou)  of  the 
fiiperior  courts  326 

19  In  what  cafet  baniltert  may  be  po- 
niOied  for  contempt  x%y 

to  Gaoleri  may  be  giulty  of  coutempt, 
&c.  i6ii. 

II  Peera  of  the  realm  arc  punHhable  for 
contempt*,  &=.  3(8 

Z3  The  moft  icmarkableiuflaaceiofcoo- 
tempu  a»8  to  130 

23  WhereperTonaaTepuniflMble  for  con. 
temptuons  word*  or  writing!  concer*- 
ing  courts  ^30 

14  Of  contempti  tt)  the  rnlea  and  awania 
of  the  GOHii  OiV, 

CONVICTION. 

I  Conviftion  eftablKhn  the  go^t  of  the 
of^nder,  and  by  dcAroying  tbe  proba- 
bility of  his  innocence,  rendera  him  in- 
capable of  beit)g  bailed,  except  by  the 
fnpcrioi  diJcretiaD  of  the  king'*  beodi 
•S3. 154-  «7S.  176 
2  A 
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8  A  ccnviflion  of  reculancr  cannot  bi 
appealed  from  to  ihe  k  ng's  btrch 

Pagi  40S  r.  2<r 

3  A  tirtiarari  fhall  never  be  granted  it 
lemove  an  indiflmeni  or  appeal,  after 
conviflion,  except  for  fpeciJ  caufe 

ihid.  f.  3  I 

4  But  ■  prefemmenl  on  the  forell  law  can 
only  be  removed    after'  cunvi^iion 

409 
j  In  what  cafM  Tome  of  the  defend^nt^ 
in  the  fame  iadi£)ment  may  be  con 
vifted,  and  the   oihen  acquitted 

^   u       r  .„.  3^*.  143 

6  now  far  acanvitlion  on  one  prosecu- 
tion may  be  pleaded  in  bar  to  anoihcr, 
(Vidt  jtuirifii,  Jtlaiu.J  35^ 

7  It  it  a  good  challenge  tn  a  juror,  that  l<e 
*    haih  been  convided  of  (lealcn,  or  fe- 

kny,  or  penury,  01  confpirjcy,  ScA  c. 
587,    58)- 

5  How  Lt,  and  io  what  cafes,  a  con- 
viction will  difable  the  convidl  from 
bcipg  a  witnefi.    (Fid4  Evidiatt ) 

609,  &c. 


CONVICTS  —Viii  CUrgj. 
'  7r»mJp»rtMi»a. 


CORONER. 

I  Coronert  were  formerly  the  principa' 
confervatoii  of  the  peace  71 

S  They  are  of  equal  antiquity  with  the 
liieiiff*  ibid 

3  '-'oronert  are  either  virtutt  e§iiii,  or 
by  charter,  or  by  etefiioa        il>id.{H) 

4  By  the  ftal.  Well,  they  fhall  be  chofci. 
through  all  IhircF,  of  the  moll  fuffiiicnr 
imi^t,  who  Ihall  beft  attach  tbifUa. 
^thitfwn  7( 

)  It  i>  no  good  caufe  to  remove  a  coro- 
ner, ibat  he  11  not  a  knight  71 

f>  By  14  Edw.  3,  no  coroner  (Jiall  be 
chofen,  onlefi  he  have  fufiicient  in  the 
couniy  (o  anl'wer  ibii.  {.  4 

7  Corooeit  are  eleded  by  the  freeholders 
by  virtue  of  the  king'i  writ  ilTuing  out 

'     of,  aad  afterwarde  returned   into  the 

chancery  ibiJ.  f.  5 

g   Therefore    th^  aaihority  doei   aot| 


the  Urn, 
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of  any  tcc;flariei  lo  «  felony  mfl»  th» 

/'f  Ph'  78  r  .5 

jb  A  coroner  m>r  enquire  of  mcii^ain 
ttfin  ai  well  at  t/primcital,,  and  alfo 
whether  ihey  did jfy  for  ihe  offence, 
for  which  flight  they  forleil  *il  iheir 
goodi  ind  chkitel*  ^g.  -„ 

37  The  coroner  oughl  ilfo  to  enquire  m- 
10  the  CTrcumflaocM,  ind  of  the  ihi/>z 
which  ciiifed  (he  death  ;  and  if  it  hapl 
psDed  from  a  bridge.  4c  being  outof 
repair,  the  town  fliaU  be  ameKed  79 

J8  A  coroner  who  ii  remifi  in  doing  hi* 
office,  "*«»/feot/or,flwII  be  amerced 

39  By  3  Hen.  7.  c  i,  the  coroner  may 
enquire  if  the  townOiip  have  been  neg. 
ligent  in  not  apptehending  a  raurdef 
er ;  aod  if  the  coraoer  be  remifi,  and 
not  make  inquifition  on  the  dead  body, 
he  ffaall  forfeit  5  I.  mg^ 

♦o  An  inquilitioo  byjuflices  on  ibe  de- 
fauliof  the  coroner,  mall  be  doaa*/ra. 
If,  Of  it  fliall  be  qualhed         79  (N)  fi 

41  A  coroner  who  impofet  on  hit  jury 
may  be  commitled  ,-iy/ 

4*  By  J  Hen.  7,  c.  1.  coronen  Ihall  eei- 
tiiy  their  inquiritioni  w  ihc  next  gene- 
ral gaol  deli^ry.  4c.  70  f.  ,» 

43  By  I  4  .  Phil,  and  Mary,  c.  it.  ia- 
ronert  Oiall  uke  the  depofiiioni  of  (he 
witneiTct  in  writing,  and  bind  ihen 
o«r  w  appear  at  the  next  gaol-deli  very. 
^^  *c.  ,     i^ 

(By  I  Hen.  8.  c.  7.  if  .oy  coroner 
Oiill  not  do  bit  office  himfeir,  he  fliatl 
forfeit  40-.  80  J-.  jj 

45  ^y  /S  Geo.  1.  c,  xg.  coronert  coo- 
vifled  of  extortion  or  neglea  of  duly 
fhall  be  amerced  and  difplaced  80  f.  33 

46  Anciently,  ihe  core aer'i  jury,  on  ac- 
auilimg  a  defendant,  were  obliged  10 
&nd  who  did  commit  (he  fa«i  ifaey 
now  geoetally  find  ibat  it  wai  dona 
by  pcrfons  uokoown  %q^  g| 

+7  The  high  credit  which  the  law  payp 
10  a  coroner'i  inquiCiion  itiJ, 

48  Whether  corooera  may  take  inqui- 
Ction  of  other  felooie*  than  thoie  of 
homicide  81  f,  jj 

49  fiy  4EdH'.  I.  thecoraner  mayenquirc 
of  iua/»r*  trtvt,  and  of  ro/al  filhet. 


31  The  Haute  di  ific 

cited,  which    delcribe),   rery   circum' 

fiintially.  the  manner  in  which  iheco 

roeer  OhII  take  an  inqniGtion  of  tte^ih 

Pagi  76 

33  Thil  lUtote  ii  only  in  affirmano 
the  common  law,  and  theretbre  the 
roncrlhiU  Dill  lake  inquilitioD  of  fuch 
■I  die,  4c.  in  giof,  ajthongh  thii   ' 
not  direded  by  the  a&  77  f. 

If  It  ii  fufficient  if  the  inqoifitioa  Hl. 
ihiT  it  waa  taken  by  the  oaifai  of  lawful 
ftrfiui  »/4ht  euuay,  aliboagh  the  afl 
dirids  it  10  be  by  ihe  oathi  of  perfo 
of  the  next  adjacent  towni        77  f. 

a;  It  mult  appearat  v)j«//iW«,  and  by 
what  juror*,  ij  ntmt,  the  inquifiLion 
wai  tiken,  and  tlut  they  were  fworn, 
and, /n-^j,  chat  Ihey  were  ofthenexi 
towni,  &c.  ihiJ. 

16  The  coroner  hat  no  msnner  of  power 
to  lake  an  inqoeft  of  death  without  a 
vino  t/  tit  Itdj  77  f.  zj 

17  If  a  dead  body  be  buried,  or  fuflered 
to  potrify,  before  the  coroner  hath 
taken  hi*  riew,  the  offiendet  fliall  be 
iiaerced  77>  7^ 

1%  And  it  El  indiflable  aa  ■  mifdemeanor 
tlfc  78  (N)  3 

it  The  coroner,  within  convenient  time, 
nay  order  a  buried  body  to  be  taken 
ftom  the  grave  in  order  to  take  hi- 
view,  where  it  hii  been  either  omitted 
or  infafficieDt,  or  where  the  firft 
fi'inn  ii  qoalhed  '78 

30  in  ihii  mufi  be  ^y  order  of  the  king'i 
tencli,  who  will  exercife  their  difcre- 
tioD  upon  the  time  which  bai  elapfed 
fubfequeni  to  the  interment  iliJ,  (N)  ^ 

3<  'f  ■  Tiew  cannot  be  had  by  the  ca. 
toner,  an  enquiry  Ihall  be  made  bj 
jndicei,  4c.  on  the  tellimony  of  wit- 
nellei  ^g 

31  None  can  take  an  inqitefl,  on  view, 
in  iny  cafe,  but  the  coroner  Hit/. 

33  TKe  king's  bench  will  refcfe  to  file 
■totoner'.  inqoifition,  if,  on  an  afii- 
divii  of  [j^  proeeedingi,  it  appears  10 
""«  l*en  impr^iperly  taken    78  f.  ^ 

3+  ''  it  not  neceHary  that  tb*  vifw  ai 
'^  'loi^itm  Owuld  be  both  taken 


78  f.  35 


3S  A  torogc[  bat  no  power  10  enquire 
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ii  fliirgeooti  wbtlei,  &c.        Pag9 

50  A  coroner  in  the  coonty-court    xr 
recenre  mm  mffnA  of  any  felony  or  ma 
hen,   upon  pledget  \o  the  fherifF 
profecnie  the  fait  82  f*  ; 

51  But  the  (heriflF  moft  be  prefent  xo  r 
ceive  the  tmnan  rMt  or  the  appeal 
not  well  received  82»  ^ 

^%  A  coroner  cannot  receive  an  appe 
ibr  an  oience  committed  oat  of  h 
coonty  83  f.  4 

55  A  coroner  may  receive  the  appeal  < 
mm  uffrtmr^  or  take  the  oonfeffion  < 
a  felony  done  in  any  county  ibid, 

54  Before  Aftf^fM  Cbartm^  ooronert  lnig^ 
tiy  offenden  u-  well  as*  receive  accu 

*  fatioat  agaloft  then  83  f.  4 

55  But  now,  no  iherif>  eonftaUe,  laroudr 
or  other  bailiff  of  the  king,  ihall  ho!< 

•  fleat  of  the  crown  #^/W 

56  The  coroner  may  award  proceft  01 
appeals,  till  the  emgemt  tbiti 

ff  And  qmtn  if  be  may  not  proceed  tc 
maUwrj  ihs£^ 

$8  An  appeal  may  W-  moved  from  the 
coroner,  by  tirtiwrnti^  into  either  the 
kiDg't  bench  or  chancery,  direded  to 
die  C9r9ur  md  fimiff^  bac  not  to  the 
JbiriffotAy  ibid, 

59  The  coroner  may  receive  the  appeal 
of  an  approver  withoat  the  prefence  of 
the  flieriff  (Fidi /uprm  No.  51.)  and 
may  award  procefs  thereon  to  oodaivry, 
except  in  a  foreign  county      84  f.  45 

60  The  coroner  may  record  die  con feC- 
fSon  of  the  bveach  of  piiion  of  a  felon, 
&c«  kz.  84.  r.  44 

61  Before  21  Jac*  i.  c.  28.  which 
abdirihes  the  plea  of  fanduary,  he 
might  take  an  aojaration  ibid. 

6%  The  law  concerning  ianAaary  and 
abjuration  explained  ibid, 

63  Tht  judicial  mQ  of  one  coroner  it  of 
equal  force  at  if  all  the  other  coroners 
had  joined  in  it  85  j 

64  Bot  in  fmrnftmid  m&i  all  the  coroners 
of  the  county  mnft  join  ibid, 

65  By  Jimt.  Wtft,  i.  c.  lo.  no  coroner 
fhall  demand  or  take  any  thing  from 
another  for  doing  his  office     85  f.  46 

66  By  3  Hen.  7.  c*  i.  ooronert  apoo 
every  inquffitkm  on  view  of  a  dcadji 

1  \ 
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B.  Before  J,  S.  comncr  of  tbe  krig' 
liberty  of  B.  mftrt^4  it  good,  i*itboui 
Owwing  that  B.  it  wiibin  the  llbeny 

l»  The  chief  Jullice  of  the  ki«ig*'bench 
II  the  faprcme  coroner  all  onr  Eoe- 
lud  ,, {^J 

CORPORATION. 

Ho»  joiwi  for  irialt  in  corpontioni 
lull  be  qualified  583,  584.  j86 

CORRECTION. 

Where  perfen  coovifted  of  Iwceay  may 

bcicM  lothehoDleofcomaioa    51 

5 

COSTS. 

KA  Ctrtitrsri.     Im/irmMita. 

1  For  coftt  on  an  tnfonnatioo  37$  iSg 
1  Wbtte  «   pardon   wili  (Tifchar^e  wftT 

given  by  a  fpiriud  court  iia^ 

3  How  colli  fliill  be  allowed  and  taxeil 

00  a  itrtim-oH 


4>S 


COUNSEL. 


<  Ifi  prifonw  i«>Ji£lad  offtlooy  t>S^rt  an 

cxceprioD    to   the   indidmcDr,  for  any 

"rot  frfpeaing  [be  grand  jxy,  he  Itiatl 

bMccounfel  affigncd  ^,^ 

t  At  cofflBioa   law  oo  caanfc]   Jhall    be 

allowed  a  priroaer,    whether    peer   or 

MmtooMr,    opon     tbe    geoerat    iflue 

upoa  ID  infliameal   of  treafon  or  fe- 

'""W  noleli  fome   point  of  law  arife 

t^fpir  tp  be  debated  ,64 

3  Jin  role  of  la«  defended  ilu. 

t  Usnfel    are    allowed    in    an    appeal. 

Thereifonofit  565 

5  Tli«  eoun  will  affiga  cooofel   where'ii 

"doubtful  if  tbe  f*cli  proved  amount 

'".'')*  CTim«  charged  i     or  whether  the 

kiiDeflrt  be  legally  admiffibtc;  or  the 

jvon  be  lawful  juron ;  or  the  Indifl- 

,  ^"l,  proceit,  ice  erroneoui    jfij  f,  ^ 

"."**  iwloner  oiuft  pr<^oft  the  pvinij 

*M  die  court  will  judge  wbeiher  11  it 

"(lifici«Dtioporuiicc  to  require  coun- [ 

«  iM.  i.  4' 


7  AnyoneniajibseeaaftjferaprTroner. 
wiitaoM  affigtinent,  for  aatteri  colli, 
teral  to  the  parol  ■■  iffiie,  at  the  plead« 
iog  a  pardon,  aSgniag  an  error  10 
reverfe  outlawry,  or  uy  fpcdal  maiitr 
P»tt  e6c  r.  e 

8  On  the  trial  of  ■  peer,  if  a  qneflioi 
aiife  coocerning  pailiatnentary  pro- 
cemJiDga,  the  loidt  will  mi  pcmit  cMn. 
fel  to  argue  it  ,i^.  £  g 

9  An  ^miau  larm  may  inform  the  court 
of  aoy  error  in  ihe  record  £  •, 

10  A  couefel  cannot  affiS  a  liian  in  pri- 
Ton  for  a  capital  crime,  aod  prepare 
him  for  bti  trial,  wiiltou  being  aSgncd 
by  tbe  court  ^j^ 

11  By  the  indulgence  of  the  court,  coun* 
fcl  may  affifl  prilbnert  both  in  prilba 
and  nt  the  bar  565,  jfiS 

IS  Bat  infiTia»tfi  they  ought  not  to  ia- 
terpolcin  mattenoffaft  566 

/ht  pHfoner  to  have  the  af- 
any  papen  drawn  by  conn- 


13  Nor  ODght  pHlbner 
Clttnccof  any  papen 
ft"  '    ibid. 

14.  Altar  counfel  arc  affigned,  they  can- 
not be  dilchatged  without  the  prifoner'i 
content  j66  f.  S 

15  The  coun  will  frcqaently  add  more 
cooofel  to  (hole  firft  afligned  ibid. 

16  The  court  caitootaffign  mkia^'t  ibhiU 
>/ to  an  appellee  566  f.  q 

17  A  king's  counfel  may  be  either  for 
or  agaiall  an  appellee  /fc/. 

iB  By  7  Will,  3.  c.  3.  perfoni  iccnfed  of 
high  treafon,  whereby  compiion  of 
blood  enfuei,  ic.  or  for  mifpriGon  of 
fuch  treafon,  miy  make  Jkit  dtfkntt 
byconnfel,  not  eitcceding  two,  who 
fhatl  be  aSgned  by  the  cent  on  the 
prifoner'i  de6re,  and  have  free  accefi  to 
him  at  all  feafbn able  houri     ^66  f.  la 

19  A  qaellion  hti  been  made  (bj  BiUltr, 
y.J  whether  the  requeft  of  conafel 
ought  not  to  be  made  bj  tbe  pribnet 
»  ftr/em  i^j_  /pj) 

10  It  any  perfoo  be  outlawed  for  fuch 

treafon,  and    after  lake  hit  trial,  he 

Iball  have  the  benefit  of  the  aft     ;6S 

f.  11 

■1  By  10  Geo.  1.  e.  jo.  perfcnt  im- 
peached by  (he  common*  of  Great 
Britain  of  any  fuch  high  treafon,  &c. 
*c  may  make  foil  defence  by  two 
counfel  10  be  affigned  on  the  applica- 


'N 


\ 


ii 
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tion  oFihe  puty  st  any  time  after  the 
ariiclei  Hull  be  exhibited         Pagi  567 
Bi  Id  wbai  ufei  coualellois  are  liable  to 
an  atlachmenU 


I  Where  the  cooiit  doth  not  parfbe  (he 
writ,  it  may  be  pleaded  in  abatement 
IS7 
3  For  dw  form  of  a  cooDt  in  appeal 

*58  to  167 

3  For  tlie  fonn  of  a  cooDt  or  Bvowry,  for 
the  recovery  ofan  amercemeiit   94,  q; 

4  Where  ■  womaD'i  cotifeat  to  a  nvillier 
iball  betiken  by  implicatioD  rnacouni 
in  appeal  of  rape  254  f.  63 


COUNTER   ROLL. 


The  OierifF  (hall  keep  t  counter  toll  niih 
thccotonU  8x  f,  39 


COUNTY. 
FidtGrsMljMTy.     Juran.    Trial. 

t  Regularly  all  offences  are  to  be  deter, 
mined  io  the  couniy  where  they  at-e 
committed ;  and  ihe  king  capnot  au- 
tboiile  (hem  to  be  heaid  in  any  other 

3  If  the  king  grant  a  city  (he  privilege 
of  being  a  county  of  itlelf,  a>  Glou- 
ceAer,diAiDa  from  the  county  in  which 
it  liet,  with  a  lefervaiion  that  the  juf. 
lices  for  the  county  may  fit  in  fuch 
ciiy,  it  makc'  the  city  for  fuch  pur- 
pole  pari  of  the  couDiy,  and  an  indift- 
ment  found  in  the  city  for  ao  offence 
committed  io  the  county,  ii  good  2^, 
36 

J  By  fpedil  callom  indiftmentj  of  of- 
fencei  within  ■  county  may'  be  taken 
in  a  place  out  of  it  z6 

4  The  Iting  may  grant  that  indidments 
found  in  one  county  fhalj  be  deter, 
mined  in  ariother;  buiihejurorj  mull 
come  ftOB  the  proper  county        Hid, 


A  TAiili   ot  Piiucm  Mattih. 


.T^'  r*-*^  "■  ''wa'Miy  where  ei 

•1  A  wi>iiUn  irte.  kf  ftra  i„  „„  ^-J^ 
tj  nd  carried  ipw  anorher,  nav  bJ 
irad  m  rhe  fcaed  cooiv.y  f  " 

••  Ifareeord  be  ..beasiri  p.,,,  ,  '  J 
eo«.i,.  „d  parj,  ,.  a.orier,  n,  „°! 
fender  cannot  be  iried  Ar  Ai-,  ,•„ 
odiet  ^      '/ji 

•J  Br  I6  Hen.  S.  c.  6.  felonfe,  ;„  wS,' 
Jell   be   ttied  in  ,b<   nex,   .dj„„i   ' 

14  An  acquittal  in  Walea  will  (4,  , 
indiament  (be  tile  Cane  i>Aaee  in  .„ 
EngliDi  co«„y      )rtf.,V!T^"," 

<»l  of  the  realm,  may  be  tried  by  vir 
Ine  nf  Ijiecial  comoiiliiDK  ai6.   aiy' 

•jry  ID  Ane  coimly  lo  a  felomr  in  mo- 
w,  mijr  be  indiaed  and  uicd  in  , 
■nw  cooBtjr  where  fce  wai  acceffli 


differrat  coontf  Ironi  that  of  (he  prrn- 
COUNTY  COURT.— r»A  r<r« 


»7  F«»ni  wkat  cDanty  the  jor*  i,  ta  b^ 

n  Perfon.  indided  of  larceny  in  onr 
Wunir,  ftiaJI.  on  cooviflion,  be  exdud- 
rt  fiom  clergy,  if  their  ofi„cc  ^  f«ch 
Ihm  lb«  would  have  beeR  excluded 
br  *3  Hen.  S.  in  cafe  ihcy  h,d  been 
tMi»d  guiliy  in  the  coaaxy  *hert  ihe 
cft^  *■•  committed  ^95,  ic. 

»9.  Bwcmioo  ojght  not   to  be  awarded 
into  tdiffEKnc  coaniy  from  ihat  where 
w  the  p.r7  wu  <WnVifled,  except  the 
■word   be   reiMoved    ioio    the    Vnt 
oettzh,  which  may  award  e«ec„tJQn 
Ibefanjecoantjr  wherein  it  fits     6t6  f 
30  Where  procefi  !■  well  •w«,d^5n,o  , 
«Hi»ir  diftrtot  from  that  wherein  the 
Wort  fin.  from  which  it  ii     .warded 

3"  Fn  wbM  manner  die   accelCHT  ^all' 

hi  tn«l  where  the  offence  taili,  ia  a] 

Vol,  IJ.  ' 


COUNTYPALATINE.-r<*P«fi«,«. 

COURTS  im  GENERAL. 

■Cturt. 

I  No  eourt  whatlbever  can  poflef,  ^ri 
wWjurifdiaioo,  unleft  it.  (omt  wav 
or  other,   derive  it  from   the  Cfo*n 

*  The  king  caoMt  hinrfelf  fit  in  W,! 
aient  upon  any  indiament,  beonre  he 
uapany  ^^ 

3  Anciently,  k.Dgi  ftt  in  coon  u  fpea,! 
tor.,  and  for  the  pnipofe  of  «Hi^ 
folemnity  to  the  proceedingi  j^/y 

4  The  king  bit  delegated  aU  hii  power" 
of  judicaiBre  to  tlie  feveral  coorb  of 

I      juftice 

5  The  known  and  eftabiifliedniH  which 
!       by  >«.emor>d  qf.ge  prev.il  in  coo,„ 

-  of  juftice,  can  only  be  altered  by  tf,- 
legiflato/e  '^^-^ 

*  P">i?g~°M't  giveny  addition  of 
jorifdiOjon  to  an.  ancient  court,  and 
therefore  the  <^m,m  pUa,  cannot  b. 
awhonfed  to  inquire  ol  felony  or  tieafon 

7  The  i«ng  cannot  e>«  grant  «  y^^W 
tffiet  for  life,  which  hii  uJuJlf  been 
granted  at  will  a '-  5 

8  The  adminiftraiion  of  juftice  higl^ly 
concern,  the  fifety  of  the  fubjea.  and 
the  law  li,  therefore,  jealoui  of  any- 
kind  nfinoovation  af.  6 

9  CommiSoni  10  feize  the  property  or 
imprilon  the  p^Wbu,  upon  fufpicion, 
without  indiftraeut  or  legal  prowTi, 
«re  »oid  *^-7 

10  The  king  cannot  grant  any  newcom- 
miflion  not  warranted  by  ancient  pre. 
cedent.  a,  ; 

I  Jndgei   moft  derive    their    inthority 

mMn  the  crown  by  a  legal  comtnillion  ; 

3B  aaj 


iJifI 


,  I 
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and  they  maft  alfo  exerdfe  it  in  a  legal 
manner  P^^'  5  ^«  9 

12  Where  there  are  divers  judges  of  a 
court  of  record,  the  a£l  of  one  of  them 
is  elFc^ual ;  except  the  commiffion  ex- 
prefsly  require  moie  3  C  lo 

13  By  the  common  law,  all  patents  of 
juflices  of  either  bench,  barons  of  the 
exchequer!  (heriflf,  efcheateif»  toottiif- 
fioneri  of  0//r  amt  itrmMir^  gaol-de- 
livery, and  of  the  peace,  determine  by 
the  death  of  the  king  who  n&de  them 

3  f.  1 1 

14  But  no  judicial  oSce  by  charter  (o 
determines  iM. 

15  By  7  &  S  Will,  y  c.  %7*  no  com- 
miffion,  either  civil  or  military,  fliall 
determine  by  tho  king's  death*  but  ihall 
conrinue  in  force  for  fix  months  after, 
onlefi  (boner  dcttmiiiicd  fay  the  fuc* 
ceflbr  4,  ^ 

16  By  1  Ann.  a  8.  the  lame  la  ena^ed  ; 
of  patents,  or  grants  of  officers     $  f.  1 3 

17  No  GommilEon  of  affiae,  tyn  tmitir- 
•    mntr^  gaoUddnrery,  afibdation,  or  the 

peace,  writ  of  admittance,^  mm  mmns^ 
or  affifiance,  ihall  be  determined  by 
the  death  of  the  king,  ice*  Uid. 

1 8  No  procefr  or  proceedings  in  any  mnt* 
Xlbn  criminal  or  ciyil,  ihall  skiermine 
by  the  king's  death,  &&  Hid. 

19  By  la  &  15  Will.  3.  c.  2*  the  judges 
commifiioners  (ball  be  made,  ftumdiu 
ii9t/ttffiritpitc*        ^  4  t 

no  By  1  Geo.  3.  c.  23.  jadges  commif- 
fions  ihall  remain  in  force,  notwieh. 
ftandio£  any  demife  of  the  crown,  and 
the  jodgei  ihall  only  be  removable 
upon  the  addreis  of  both  houfes  of  par- 
liament; ,and  their  falaries  ihall  be 

.  paid  oat  of  Oxti  dvil  lift      ^         4,  5 

21  All  Courts  of  criminal  jarifiii^ion 
mail  be  of  record,  as  no.other  can  ei* 

.  ther  fine  or  imprifoo  ^    ^f»^A 

22  No  proceeding  from  a  criminal  court 
can  be  removed,  bat  by  writ  of  error 

.  or  artimrwri  ibid, 

'  •  .  . 

%l  No  averment  can  be  taken  againfl 
the  troth  of  any  thing  recorded  in  fuch 
a  court  ihidm 

24  All  conrts  of  common  law  that  have 
power  to  iine  and  imprifpnt  are  thereby 
courts  of  common  law  i ^rV. 
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if 


olences^  te-«  as  have  been  negledted  by 
the  Icet  Pagi  114^4 

to  tf  a  leet  be  feized  jdto  {he  king* a 
hiods,  thofe  who  owed  fuic  to  it  ou^b  t 
to  attend  the  torn        ...  iSid. 

\i  To  bold  9  leet  is  a  /rancbtfe  granted 
for  the  publjck  good,  and  not  for  the 
benelit  of  the  lord  ^ "[    1 14  /.  5 

ft  It  may  tlierefore  become  ibrfetted  by 
grofs  U&9  of  .opprelSofl  >pd  injo/ljce; 
or  by  omiflioq|~defe9ung  the  ends  of 
it*  ibClitotiofi         -  .'-^     ;. ;  Jh'^. 

1}  What  ought  to.  oc  the"  jform  of  the 

Caption  of  an  indifTment  10  the  coart 

wt    -  144,  115 

14  This  court   has   £dlen    into   difofe, 
&c.  -         .  .^^^ 

C It  AVE  N.-;7y#  ^0ffli. 

CREDIT.— C/r^jir-   ^«ri^«.    Swdtnci. 

1  Barotng  in  the  hand  reftores  the  party 
to  his  credit*  and  enables  him  to  be  a 


food  witnefa  5 11  f.  1 19 

low  far  a  pardon  reftores  the  fabjeft  of 
it  to  hit  former  credit  558 

COSTODIA  MARBSCHALU. 
ndt  Ch.  6*  f.  5.  Ch.  23.  r.  4. 

i 

CUSTOM. 

1  Whether  It  be  a  good  cuftom  to  ferve 
the  office  of  conftable  by  turns        too 

2  tyhecher  the  coftom  of  any  other  place  | 
fliall  prevail  agaioft  the   privileges  of 
^c  officers  of  fTtftmnJIir  Ball  q()^  100 

3  Wlifctber  a  coftom  to  make  bje^lafwt 
^i/Mfbegood  113^  114 

CUSTOSMORUM, 

"Hie  king's  bench  is  the  ri^#i  nwrkm  of  all 
the  fubje^t  of  the  realm  8  f.  4 


ments  or  rccognizancci  from  leffion 
ought  to  be  direacd  to  the  enfttt  r^m  . 
krum^  or  to  the  jnilices  of  the  peace 

•  '''^^*4ll  f.  4« 

2,  It  may  as  well  be  difeded  to  t\it  cujhs 
.  rotulorum  as  to  the  jttllices,  &c.     ibid. 


D. 


DAMAGES, 

I  In  what  caferihe  appellartt  fhall  render 
damages  to  the  appellee  for  a  fol(e  ap. 

Ef"  1^4  f.  13810292 

a  Damages  cannot  be  given  to  a  party 
grieved  upon  anv  criminal  profccotion. 
wren  though  the  king's  commiffion 
fliould  cjcprcfsly  dlred  it  to  be  done 

$00  f.  3 

DAY. 


/- 


CUSTOS  ROTULORUM. 
I  %ir#  if  a  €mi9tttn  to  remore  iiidia- 


1  RegoTarfy  the  law  mak<s  no  fraaion 

?/a<J«y  24«r.  34 

2  How  the  year  and  day  in  an  appcJ 
(hall  be  compoted  ,  4  2 

3  In  what  manner  an  appeal  moft  fct 
forth  the  day  on  whidh  the  faft  was 

^<^n«  262,263 

4  No  indiament  can  be  good  without 
precifely  (hewing  a  certain  year  and 
day  of  the  material  fads  alledged  in 

!li^    i.     .^  *  354  f«  77 

$  The  (herifft  return  of  a  refi^mt  is  bad 

If  it  do  not  (hew  the  year  and  day  ikid, 

6  An  indiament  for  rtficm  maft  (hew 
the  year  and  day  both  oi  the  r^e9us  and 
the  iurreft  ^^y^ 

7  An  indiament  which  Tilya  the  offence 
on  an  impoffible  day  is  void  .  .^ 

8  In  what  mtmuer  the  day  mull  be  af* 

9  A  miftake  in  not  laying  an  oifencc  on 
the  very  fame  day  on  which  it  is  after- 
wards proved  upon  the  trial,  is  not  ma- 
terial upon  evidence  335  f.  8r.  p.  614 

f.  32 

10  In  what  cafes  proct/s  (hall  be  faid  to 
be  put  without  day  426 

3  B  a  DEAF. 


r. 
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D  E  A  Y„—rid*  EvUiMa,  No.  87. 


DEATH— r»/«.rf//M/.   Cbfij. 

ExtCMtitm. 


la  whit  fninner  Ae  aftion  of  <Ielit  fliall 
be  brought  to  lecoret  tuntreiamtrnt*  ii 
the  loia  or  Ita  fagt  94.  97 


In  wliit  cafe)  deceit;,  tendia 
oa  the  court,  fnbjed  the  oS 
attachmeiii  for  contempt 


DECUNATORY  PLEA.— »«fl*«fr. 

Pcclinituij  pIcM  >K  either  of  theprivi' 
le£Vof  finSauy  or  benefit  of  aer%y 
AT 
pECENNARY.—r«^.    Im, 


DEDIMUS  POTESTATEM.— 7isJ.V 


DEER  STEALERS. 


DEFAULT. 

Wbat  proccfi  fliall  be  awarded  on  ^&ult 
'  ell.  «7f.  19^  JO 

D  E  L  A  Yi. 

■  The  ddajr  of  the  court.  In  not  admit- 
ting  ■  man  to  hii  clerg;'  who  prayt  it 
when  called  to  JBdgmcQt,  ttidl  ao  way 
prejudice  him  536 

a  In  what  cafei  inferior  jndgei  are  liable 
Eo  attachment  for  delajisg  tbc  adisioi- 
flntJoB  of  joftioe  3s6 


A  Ta»h   or    Pkihcipal    Mattiki. 


pnl  orihe  liDie  offence  ii  depending 

bcfofe  the  jaftlcet  in  tjn,  e»en  ihoueh 

■he  iting'i  bench  be  removed  into  tbe 

fimecoaoty  Ps^t  I  Ot  ii 

1  If  lo  sppeil  be  removed  inio  the  kiog'i 

oencb  from  my  inferior  jurifdiaioii  by 

tinitrmri,  it  iD»y  be  pleided  in  abile- 

nient  to  any  fubfetjuent  ippeal  for  the 

ttme  offence,  that  fuch  ippeal,  fo  re- 

motred,  ii  ftill  depending  syj 

I  fa  wh»t  cafet  a  prior  fuit  depending 

mty  be  pleaded  to  «  ;«>  /«■  .aiaD  or 

tnbrmation  .q| 

4  But  to  an  iodiament,  it  is  no  good  plei 

that  anoritcr  ladJaoMtit  for  tbe  (kme 

oflence  i(  depending  {*3 '•  > 

DBPRIVATION. 

»  tr  a  man  be  deprived  for  an  offence 
during  «  feffion  of  parliament,  and  at 
lie  fame  feffion  an  aft  palTei  by  »*ich 
the  offence  ii  pardoned,  the  deprt*atioa 
^IfA/'a,  aTojded  s 5 8  f.  c . 

I  Whether    a  clerk  admitted    <o   eleroi 

may  be  »ftcrwai4)  deprived  of  it  ch.  |j 

£  Ijo 

DEPOSITIONS. 

I  Depcrffriona,  taken  by  maeillmEt  apon 
the  examination  of  offender*,  may  be 
gi*<o  in  evidence  npoo  ibe  trial  if 
fcgilly  proved,  and  it  be  made  oat  to 
the  coort  that  tht  difuni  ii  dead,  or 
Mihle  to  travel,  or  kept  avay  by  tbe 
Ijiifaoer**  procurement  g^, 

a  Soch  a  depoGtioa,  upon  evideiseihat 
the  witnef*  bad  been  enticed  aaray, 
admitied,  ejiotigk  "  did  not  appear  to 
be  by  the   pttfenet**  procurement 

3  5!W»  H  flidi  depofitioni  can  be  read 
]o  petit  treafon  if  the  deponent  be  liv- 
ing, aMioagb  he  ii  nntble  to  irasel,  or 
«pt  on  of  the  way  by  any  procore- 
aeot  '     y^^_ 

+  ^•«*e''ce  that  tbe  profecator  bai  Mfid 
*U  bii  tmJtavturt  to  produce  the  dc'po- 
lent,  it  not  fufficient  to  aathorife  the 
readioB  of  fuch  depogtion         605  f.  7 

5  Oepofiiloiittakenbef^iooiMcf,!/** 


'      ill  «(Mv,  cannot  be  given  in  eriifence 

in  an  appeal  for  the  death  P^  fcoj 

f.  8 

6  The  depolitiona  in  high  trealbn  may  be 
read  \>mYi/rr  ^nJ  agaiKfi  the  ptifoncr, 
where  tbe  attendance  of  the  deponencii 
prevented  by  fickneft  605  f.  9 

7  Tbe  prilbner  may  read  depofitipna  10 
difctedit  the  evidence  of  the  witneTi 
who  made  them,  by  Ihewiog  the  y«ri- 
ance  of  hit  tfflimony  UiJ. 

I  Sealfb  thcdepoliiioDofa  witnefivtva 
wa«  OB  one  trial  may  be  given  in  evi- 
dence on  another  Iria],  to  fhew  the 
variance  of  hit  teftimony  tee.  605',  606 

9  And  fittri,  whether  any  other  written 
depofiiioH)  thao  ihofe  which  are  taken 
before  jiiAice)  of  the  peace  in  tfCafon 
and  felony,  purfuaot  to  the  fiatotei  of 
Philip  and  Mary,  can  be  read  in  evi- 
dence 606  f.  ID 

10  Depofitioni  of  wiinefli»,  taken  in  the 
abfence  of  the  olTender,  cantiot  be  read 
mgainfi  him  apon  hi*  trial  ihU, 

1 1  The  dcpoGiiont  of  one  wiinefi  before 
the  magiftraie,  and  (be  evidence  vrv« 
w*(v  of  another  witnela  at  the  irial,  are 
not  two  fufficient  witnellei  to  prtnre  tbe 
futrt  »S4  in  high  treafon,  within  the  7 
Will.  3.  6o6r.  il 

ri  DepoDuoni  taken  ia  *fiil  of «  didcr- 
er.t  nature,  or  in  a  court  of  *  Jifmut 
jorifdiftton*  from  that  in  which  they 
arc  produced,  cannot  b«  tend  in  evi- 
dence 606  f.  1 1 


DEPUTY- 

Jndgca  of  the  tomaof  !>*  owuM  aft 
by  deputy,  nor  any  way  ttuafer  their 
power  to  another  3  f.  9 

jadgea  of  the  ccdefiallkal  couru  may 
aft  by  deputy  Ui^ 

The  perfon  to  whom  a  ttrlitrmri'u  di- 
refled  cannot  depute  another  to  make 
a  return  to  it  +'9  f- 71 

^jftrt  if  >  conftable  can  make  a  deputy 
without  fpecial  caale  oS 

By  I  Will.  &  Uaiy.  e.  1 S.  dlAenten 
who  are  cbofcn  cooftablei  may  appoint 


dcpniiea 
3»1 


iiii 


«  I 


I 


A    T  ABL£     OF    PRIN 


6  An  efcape  fufFered  by  a  deputy  gaoler, 
only  affe£lfl  hirofelf  as  to  the  felony, 
bat  it  renders  bis  principal  liable  to 
fine^  4c.  Pa^t  205 


DESCENT,— C«rr«///^  cf  MM. 


DE  SON  TORT  DEMESNE, 

In  what  cafes  /#  7i«  t9rt  iumfiu  muft  an- 
fwcr  thp  whole  of  the  repllcatioii     1 2 1 


DETAINER. 

1  The  court  may  grar)t  an  attachment 
againft  an  attorney  twho  imprefirly  dt^ 
tains  his  clients  writings  118 

%  An  attorney  is  authorifed  to  detain 
writings  until  he  is  paid  hil  joft  fees 

DILATORY  PLEA. 

A  dilatory  plea  it  either  dicUnaivry  or  in 
4ttaiimta$  471 


DIGNITY, 

I  Bjr  the  common  law,  if  a  jullice  of  ajrrr 
and  Nrmiair  accepted  of  any  new  name 
of  dignity,  his  cofflffliflion  was  ifJ$/M3o 
determined  22 

I  But  by  1  Edw.  6.  c.  7.  notwithftand- 
ing  any  king!t  €§wimiffiafur  (hall  fortune 
to  be  created  duke,  archbifliop,  mar- 
quis, early  vifcount,  baron,  bilhop, 
knightt  jadge  of  either  bench,  fer- 
j  ant  at  laWt  or  (heriiF  {Sed  vidt  i  Af . 
ji/f:  2.  c.  8.  mi  t§j^rijp),  be  ibaii  re- 
main commifiioner  ibid, 

3  Siu^n  if  (he  dignity  of  a  lar§n$t  be 
within  th^  equity  of  this  fiatute     iiidm 

4  No  pame  of  dignity»  under  the  degree 
of  nobility,  is  fo  high  as  to  fupply  the 
^ant  of  a  furnamcin  legal  proceedings 

268  f.  101 
A  p^er  who  has  more  than  one  oaoie 
of  dignity,  mu|l,  in  legal  proceedings, 
be  pamcd  b^  the  mpft  nqblf  ^6j  f.  103 


A  Taeli    or   Principal   MATT«»i. 


15  If  a  jotot  nfimin  be  firft  awtrM*  tnd 
afterwards  ievcral«fiirr«r9  it  i<  diicon* 
dnaaace  Pagt  42^  f*  96 

14  If  a  a;#arr#  omic  part  ot  the  iflue  to 
be  triedf  or  the  name  of  any  of  the 
parties^  it  is  diicontinaance     f.  97,  98 

15  i^a«rv,  wrhether  it  be  dHconttnuance 
if  a  jaror  is  differently  named  in  the 
ia^mt  corforot  nod  in  the  panel  on  the 
^mnn,  or  being  in  the  panel  is  omitted 
lorbe  named  in  ^  ^Se^i  tmrptrm^  if 
liKh  inror  be  not  IWorn  49^  f.  99 

16  Where  a  'otuin  ^Mifirk^gfu  nre  ifliied 
.withont  any  award  on  the  rollp  the 

yioccedingt  «in  ibnreby  diicontinued 

42s  f.  100 

17  The  tJiii:ontinttince;  which,  «t  com- 
snon  lawy  was  created  by  the  demife  of 
the  cnown^  is  reaiedied  h^  ftatate 

435  f.  101 

18  %iry,  if  an  indi^Unent  removed  by 
t4r$itran  after  ifliie  and  procefs  for 
trial  bo  awarded*  whether  it  is  difcon- 
tinoed  by  not  being  reomnded  before 
the  return  of  fuch  proce(s      425  f.  192 

19  Wherever  in  error  in  proceis  doth 
not  anoont  to  a  difimtatmrnmii  it  is 
called  wu/t§mhmuttus 

so  Jo  what  cafes  proceis  pnt  without  day 

'    ftallhediicontinaancn  496,  427 

ai  A  caofe  difcontiouedp  by  the  noo-at- 

iendance  of  the  joftices  on  the  day  to 

which  the  proceedings  are  continuedy 

*B7  be  revived  by  r^/umm^nt  or  n^^tf* 

^^»Ammi  426  f.  106 

s>  But  by   I  Sdw»  6«  c  7.  aflizea   of 

^od  attaint*  ihaU  not  be  difcontioued  or 
pot  without  day»  by  the  not  cooaing 
of  the  jnlliceSf  &€•  i^id* 

'3  I>iicontinuance  either  in  the  procef» 
^c  on  /ie  fUr  wibere  a  ettU  cha/m  is 
^•€bred,  as  by  not  giving  a  freih  con- 
^oonnce  tafitmor^  upon  the  detormina- 
<ioii  of  a  precedent  continoaoce.  (ball 
aevnr  be  aided  by  na  appearance  and 
pi^adiog  over  4  J7 

H  ^«er»,  if  the  mifreturn  of  tipi  on  the 
*ward  of  an  csi/M'  »»  cwed  by  fli^- 

«5  ^f  the  original  procefs.  be  right,  and 

ao  difoontinoancc  have  happened,  the 

"  ippearanceoflhedefendantwUlcareaDy 


errpr  or  defe^l  in  the  procefs  wli«^«>n 
be  came  in«  or  in  the  execntfoo  of  it 

Pi's'  427 

26  Where  there  Is  mt  ehafin^  and  ihc 
parties  have  a  d^y^  a'l  ^^^  errors, 
Uhdtr  Shi  mmm  •f  di/c^mihmMMS,  »ie 
faived  by  appearance  4** 

27  Unleft  diere  be  <bme  break  or  chafm 
in  the  proceedings,  th$  mrigimd  «  not 
difcontinued  by  other  errors  iM. 

28  Bat  by  a  mal  tbu/m,  the  ongioal  it- 
fclf  is  difcontinued  '^'^ 

20  An  di/c9ntinuamci  in  procefs  againft 

jur^r,,   flwll  have  the  iame  effca  as 

difcondnuance     occafioned    by    Mai 

clHifim,  except  thai  ic  (hall  not  abaie 

theVriginal  fait  ^!?  u  j"" 

10  Where  a  difcondnoance  which  does 
^  not  abate  the  original,  u  difcovered 

before  trial,  new  proce(s  ftiallbe  award- 
ed  where  the  firft  fault  happcnttl.  If 
after  trial  «  <ww>#  di  tuvi  (hall  fffue. 
But  if  judgment  be  given,  it  is  ^j/^mW 
and  the  w  hole  erroneooa  iM. 

1 1  What  other  errors  in  proceis  agatnft 
jurors  will  caofe  a  mif^^trial  as  well 
as  thofe  which  are  called  difcondou- 

anoes  4*9 

32  How  far  n  dlicontinuance  of  one  ap- 
peal  will  be  a  bar  to  another      ch.  2  j 

f.  132. 136 

33  Where  e  replicadoo,  omitdng  part  of 
the  bar,  is  a  difconUnuance  of  the  fuit 


SwdiMci. 


DISCRETION. 

I  Where  a  court  is  authorifed  by  ftatute 
to  do^  matter  of  juliice  upon  ceruin 
circomftances,  it  has  no  difcretion  upon 
the  caie  where  it  i»  within  the  circnm- 
ftances  37$ 

3  Want  of  difcretion  is  a  good  exception 
againft  a  witnefs  6l  2  C  27 

3  In  what  caies  courts  may  inflia  difcrc- 

tionary   poniflimenu;     and    by  what 

circumftances  fuch  difcretion  is  to  be 

guided  _^  63  J 

3B4  ^^^ 


A   T  ABtB   OF   Paz  n  c 


I 


DISPENSATION. 

1  By  21  J«c  Y.  c.  3.  allconRDiffions,  &c, 
«athoriring  any  perfoa  to  difpenie  with 
any  power  given  by  any  law  or  i!katute» 
or  to  make  a  warrant  for  a  difpenfa- 
tioD  of  any  penalty,  &c.  are  void 

Pagi  398,  399 
a  The  king  cannot,  hy  any  previoos  di(^ 
penfatiooy  make  iin  offence  difpunifh 
•     able  which  ib  onlawful  in  itfclf        5  90 

3  But  the  king  may  difpenie  with  the 
foffihfHty  of  an  intcreft  before  it  hap- 
pens ihid. 

4  The  king  cannot  difpenie  with  a  pecu- 
niary penalty  for  an  offence  of  a  public 
nature  before  it  happens  iM,  | 

^  5  Nor  can  any  difpenfation  be  good  which 
js  attended  with  great  pnbhck  incon- 
venience 3p 
6  The  king  cannot  difpenie  with  a  right 
of  adion  to  prejudice  the  intereff  of  the 
party  to  whom  it  is  given  ihidn 
f  How  far  the  king  nay  difpenfe  with  a 
Hatate  which  reftraini  fome  preroga- 
tive folely  and  leparately  incident  to  the 
perfon  of  the  king                   5  ^  1 ,  ^52 

2  The  king  may  difpenie  with  the  ftatutes 
of  mortnutiui  witbont  any  clauie  of  mom 
elfjimtut;  becaufe  he  only  thereby  gives 
up  a  right  of  entry  for  the  forfeiture 

55»f^30 

9  By  I  Will,  k  Mary,  c.  2.  no  difpen- 
fation by  m$m  9hftmnt$9  of  or  to  any  (b- 
tote,  or  any  part  thereof,  fhtll  be  al- 
lowed, except  the  ftatuta  aif'-lf  aUow 
foch  difpenfation  553 

10  The  kio|  ^uld  never  difpeaic  with  s 
flatmc  bmre  it  was  made  ibi^l^ 


DISSECTION, 


Wh 
d 


DIS 


DIS' 


Whei 
doi 


I  By  a;  Geo.  s,  c.  37.  in  l$mdmt  or  Jltf- 

il^4P»  the<oortj(&ji// order  the  body  of 
an  executed  murderer  to  be  diflefied 

659 
a  Judgment  of  difledingand  aaaiomifing 
ought  to  be  prononneed  in  fHi^  if§m»  I 


In; 
pcai 
claij 
At  I 
do^ 
wer 
foo  I 
in  ti 
to  t\ 
and  I 

Lane 
wife 
day, 
A  w 
dow( 
verfa 
iDgf 


tainte 
By  5 


Jjm^  though  $mrdtr  only  is  mentiooed  I     (hali 
in  (ha  vftf  PXWX  in  U)C  cale  of  women       lainde 

•I**y.  (N)4      wfpri 


A  Ta(bm^u  o»  Principal   Mattekj. 


7  This  ftatutt  extends  to  an  attainder  of 

^^gi  6f7  f.46 


DURESS. 

An  approver  may  difavow  an  appeal  taken 
from  faim  by  duieft  £.  24  C  ao 


DWSLLIN6.H0USB.^CirFjrjr. 


E. 


ECCLESIASTICAL   COURT,  —K/V/ 
Cntrts  i»  GnurmL    Kim^i  Mimck. 


EGYPTIANS. 

Egyptiani  (hall  be  tried  by  the  inhabitants 
where  tbey  are  taken  {  and  not  per  mt- 
m  linffug  592 


ELECTION. 

1  AoctcBtly  oertaio  oonfervatora  of  the 
peace  were  chofen  by  elpdion  of  the 
freeholders  at  the  ooanty  court        45 
}  Where  it  ia  in  the  .ele£tion  of  the  ap- 
pellee of  an  approver  to  wage  battle 

X98,  599 

I  Aa  bdiSnoent  for  retainng  to  be  f«porn 

conftable  moll  (hew  the  spanner  of  the 

3*0 


ELISORS. 

If  coronert  do^ix>t  retnm  an  attachmaot  of 
eoatempt  agvinft  iberiffs,  the  conrt  wiU 
grant  an  attachment  in  the  firft  inftanoe 
i^gainft  liia  coipneriy  dixc^Ud  to  difon 

ELOPEMENT. 

Where  a  womsn  ebpeairom  her  hufband 
(he  ihall  lofe  her  dower,  bat  flie  may 
ftill  bring  an  appcel  for  the  death  of  her 
kiibiiid  S43  A  37 


ENEMIES. 

If  Ik  prifoner  be  reicaed  by  ememiSf  the 
gaoler  ia  not  iiahie  to  tkt^  P^gi  199. 

ENGLISH. 

I  Such  a^ditiem  as  were  good  in  Latin^ 
are  now  good  in  EngUih  %j  i 

t  Formerly  an  indl&meoc  wholly  in  Eog- 
li(h  was  void  339 

3  But  now  by  4  Geo.  2.  c.  26.  &  6  Geo. 
t.  c.  14.  all  law  proceedinga  whatfi>» 
ev^  ihall  be  in  the  £og1i(h  tongue  and 
language  only,  except  the  known 
namea  of  wriu  nnd  other  ufiial  tech* 
nical  words  341 

4  And  fince  the  37  Bdw.  3-  €•  5.  all 
pleas.  Sec  were  to  be  debated  in  fing- 
liflH  Uiopgh  they  were  enrolled  in  Laba 

437 

ERROR. — DiJcotuinuMmm    Cirtkrmi. 

Froct/u 

1  Ab  error  in  the   proceedinga  of  the 
court  of  the  conftable   And  narflial 
cannot  be  remedied  by  writ  of  error 
bnt  only  by  appeal  to  the  Idng        18 

2  If  an  inferior  court  pcoceed  after  *writ 
of  error  allowed,  it  is  a  contempt 

3  A  wnt  of  error  becoaiea  of  no  effe^ 
if  the  party  who  profecutes  it  nealed 
ea  get  the  record  certified  in  a  rcafom* 
able  time  ^,g  ^5-^ 

4  If  a  writ  of  error  direaed  to  feveral  juU 
dees,  yet  returned  by  part  of  them  oolr. 
truly  recite  the  record,  it  fo  i„  ^ 
moves  it  that  a  new  writ  ctrmm  mbh 

J«a  419  f.  71 

5  A  writ  of  error  may  remove  a  jodr- 
aenc  given  after  its  t^^  and  before  ita 

r^w^^  42 1  f.  78 

6  How  fitf  enois  ta  procefi  are  fatal 

.  ,  427.  429 

7  An  erroaeoat  aceainder  of  the  prindpal 
is  eficanal  againft  the  adversary  while 
it  ftands  onrererfed  ^^j,  ^^j 

8  Whether  an  acquittal  or  convidion  on 

an  crroPCOBHiAdidtinent  or  appeal  be 

pleadable 
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A   Tabi*  or  Pti 

pleadable  to  .  fecond  profec„tio„ 

ofei  ma/  be  avoHed  by  writs  of  errot 

654 

■llf  %  coroner'*  inqoeft  find  that  the 

be^jjerced.  b„.eheyc«.«,t^^ 

1  If  the  efcapc  be  made  ont  AfffcZ.    ^^ 

thehuodA.«br:rrc:d*''°r."6 

^  i.r.?T  '?'''°  «^°'P««  »««  worn, 

sa  pr^"*^  "^  "«"-^  *e  <:;!: 

Ste;  efe??^  -->"'•  f  o  ,k" 
•5  There  A«ft  be  „  «ji,^  J^.  '•9 
^  thc^  a«  be  no  efcapT^^  ^V  f 

i     "wever  an  lODnfenmeot  a  To  far 
JWly.  that  it  will  be  Boiftna  to 

•ftnce  m  the  officer  tofnft/thVnri 
fcner  to  eftapo  '"»«■  xne  pn- 

its'**  **•'*""'«•*  ft*  «:&S3 

«  The  i»prifoB»e«t  at  the  ^IS Ll 

.       be.  ^a^trlmit  therefore  fii.  ,ot 

euDiotl  to  fuller  .  prffener  t»  S:^^ 

•    •ho  «  detuned  onlf  for  hi.  ftJCS! 
«g«  »l»e  pay«eiir  of  them  be  m^  ^ 

2?  •£."«>«'  «>  go  bexood  the  Ii! 
10  It  M  no  «^pe  if  .be  gaoWrc^I  ! 

198  r.  6 


A  Ta>i«   o»  Pumcipal  Matxeh, 


•  win  Sot  W  efeip*.  >b«  Iw  retoole 

hii  p.iron«r  opon  frelh  parfuit  iftet  mu 

tice  of  (Ke  efcipe  i'v'  10 '  '•  •  J 

s6  Bvny  Indictkiot  fo«  ah  iscAri, 

wbrther  volunory  or  negligent,  mull 
exnrtfily  Ihew  that  ibe  p«rty  wu  m&a- 
■II7  in  the  defendBol'*  cuBody  for  ■ 
crime,  tee.  »o»>  *■  '4 

»j  h  a  not  faScient  to  (iy,  thit  he  wii 
in  ihe  defcDdani'i  canody.iDdcbBrgnl 
•mthjmtk  a  (rhmM  'M. 

aS  The  indiOmtnt  mufl  ftew  expw&ly 
ih«t  the  prifoner  tor^  «  Wf'i  *hitlt 
it  well  exprefled  by  ««»//  «^  ^'7*;" 

J9  The  time  wheo  the  offence  wu  (om- 
miiied,  for  which  the  prifoner  wii  in 
cuftody,  moft  aJfo  appear :  The  rejfon 
of  ihj!  rule  '*"'■ 

30  E«ef7  indiament  for  ■  W«w«rji 
elcipe  moft  i11cdf[c.  ihit  ihe  defendani 

fiUmitt  uv^aumrit  pepmicled  (be  pri- 
foner »i  Imrgnm  trt  <'™' 

31  It  BuB  alb  flww  lit^thi  t/trim 
for  which  the  Hiloner  wu  in  cnSody 

11  It  fecnu  ihtt  an  indiament  for  ■  ■*- 
glirtai  tjiaft  need  not  fUte  tU  farti- 
tmar  trimt  '*''■ 

ij  Where  a  prilbner  if  eoinmiited  to  a 
siotet  by  tit  a^ri.  if  the  gaoler  Hull 
(«!!  to  produce  hiai  on  dcmud,  the 
conrt  will  adjudge  him  guilty  of  an 
efcape  wichoot  further  enquiiy  i  fcr  he 
Ihali  be  concluded  by  the  record  of 
cominitment  to  deny  that  the  prifooer 
mi  io  hia  cnftody  >oi  f.  -I  J 

J4  Bat  in  the  c^le  of  Hkf  ttmrnilmtMii 
the  eliiipe  cannot  be  panifhed  oniil  ii 
bepaiiBHTBD  >o3  f-  '^ 

Ji  By  Siu.  Wtf.  I.  c  3.  nothing  (hall 

be  dei4in4ed  for  an  clupe  nntil 

(b  adjudged  by  tb*  j^/U"*  i»  *fr*  103 . 

f.  17 

)G  Thia  latatc  doea  notteOraiofir'i'/ 
iati  from  receiving  picfcatmcnu  lor 
eicapM  *05  f.  1 8 

}7  By  3»EJw.  3.  *=•  M-  tbc  elcape  of 
!hie»«,  felons,  &c  to  be  jotjged  by 
the  Icing'l  i*)Aice°r  ^^  ^  levied  from 
time  to  (ime.  4c.  203  <"■  '9 

18  Jofticca  of  ffujl-delivery  may  punifh 
juftjppj  of  the  j)Wce  for  a  negligeni 


dbjpe  in  «{».\tting  pcrTonj  to  bail, 
who  arc  not  bailable      Fagt  303  f.  ,g 

39  By  1  Rich.  3.  c.  3.  joflicei  in  feffioui 
are  lutfaorifeo  to  enquire  of  all  manner 
of  cfcapea  of  peribu  impiifoned  for 
'■'<»y  aoj  f.  10 

+0  Wherever  «d  clcape  u  /w^i,  the 
prelentfflcat  of  it  ii  mvcrfable    101 

41  Where  the  offence  a  smtreiiM  ODiy, 
there  the  prefenuneDt  it  of  iUeU  coa- 
dufive  ii^j^ 

41  A  VoLUBTAaT  £9CApi  iBOUDta  to 
■he  fame  kind  of  cime,  and  it  pudlh- 
able  in  the  fame  degice  ■*  the  offence 

,  of  which  the  party  wai  guiliy,  whohaa 
eftaped  ic^r.  ai 

43  It  ii  equally  an  eftape,"  although  the 
pcifoD  efcaping  be  under  ihe  arreft  only, 
and  not  aiflually  coomlcted  to  gaol 

44  It  i)  not  material  wheiher  (he  prifoner 
who  efcapei  were  attainted,  or  only  ac- 
cofed  /iy, 

45  %rrr,  if  it  be  any  excufe  for  fuStrine 
a  voluntary  efcapc,  (hat  the  prifoaer 
bad  been  aciiaitted  on  an  iadiflmenc 
of  death,  and  wai  only  deuined  till 
the  year  and  day  for  the  appeal  ex- 
pired iiij, 

46  A  gaoler  who  hu  vrrongfujly  aOiuBcd 
(he  cullody  of  a  prifon,  ii  equally  liable 
for  fuffetioe  an  cfcape  aa  ifbe  bad  been 
the  rightful  olScer  104^23 

47  If  ibe  warrant  exprefafy  charge  ibe 
pcrbD  committed  with  treafoo  or  fe* 
looy,  the  gaoler  Hull  be  puni&ed  for 
fuffering  hii  cfcape,  although  the  irar- 
ranc  may  in  fome  other  rtipt&  be  er- 
roQCOu)  204  (  J4 

48  No  tfcape  can  amoant  to  a  capital 
offence,  uolefi  the  caufe  for  which  ibe 
party  wai  commitied  were  aflaatly  a 
capital  offence  at  thi  tiwu,9i  the  pfcape 

104  f.  af 

49  Therefore  in  bomidde, where  an  efcape 
ii  fuffrred  between  thf  Qrolce  given  and 
the  fubreijuent  de«th.  it  ia  only  tiet 

Eafi,  for  it  waa  aotfeloDjr  bl>  th«  death 
appcned  .    .  iiiJ, 

CO  He  nbo  fufferr  another  to  efcapei  who 
wai  in  his  ca&oAy  /*r  ftltmj,  (anaot 
be  airaigop4  for  wui  eftape  m/t  m 
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fAntft  until  the  principal  be  tttainted 

F^%  209  f.  26 

51  Bat  one  accafed  of  fuch  an  efcape 
may  be  indited  and  tried  for  a  mif' 
priJUm  before  the  atufnder  of  the  prin> 
dpal  offender  ibid. 

5t  And  f  «/r/,  if  the  commitment  be  for 
high  treafbn,  whether  the  perfon  fuffer* 
ing  the  efcape  [hall  be  tried  as  a  prin- 
cipal until  the  perbn  guilty  tfibi  trea- 
fim  be  cOnvi£led  ibii. 

53  No  one  but  the  very  perfon  who  fuifers 
it  (hall  be  deemed  guilty  of  a  voluntary 
efcape         ^    ^  105  A  27 

54  But  the  principal  gaoler  may  be  fined 
for  a  voluntary  efcape  fuflfered  by  his 
deputy  ibid, 

55  A  gaoler  difaSo  only  is  eqaally  li- 
able  for  foffering  an  efcape  as  a  gaoler 
dtjmri  205  f.  28 

56  A  fheriiF  is  liable  for  an  efcape  fuf- 
fered  by  his  bailtlF  205  f.  29 

57  If  a  deputy  gaoler  be  not  fnfficient  to 
anfwer  for  a  wegligeni  efcape,  his  prin- 
cipal mufl  anfwer  for  him  ibid. 

58  i^»#r#,  if  a  gaoler  who  fufiers  an  efcape 
have  am  ifiaii  in  the  office*  how  far 
the  reveriioner  mfty  be  pnnilhed    ibid. 

59  A  nfoiimtagy  i/idpi  deprives  the  gaoler 
of  his  office^  and  the  court,  in  their 
difcretion,  may  eujt  him  for  wgUgint 
ifcmUs  206 

6«  The  pttni(hment  for  fuffering  a  negli- 
gent efcape  is  a  fine,  in  a  certain  lum 
of  money,  to  the  king  206  f.  3 1 

61  The  diftindion  between  a  fine  and 
an  amerciament  as  they  relate  to  the 
ponifliment  for  fullering  efcapes  ibid. 

62  A  negligent  efcape  may  be  pardoned 
by  the  king  before  it  happens ;  bnt 
not  a  Toluntary  efcape  ibid. 

63  In  what  manner  tlie  andent  common 
law  pnniihed  the  offence  of  fufferlng 
negligent  efcape  206  f.  33 

(^4  By  5  Edw.  3*  c.  8.  any  marihal  who 
ihall  fufier  tmdiius  or  apfilitis  to  efcape 
ihall  be  punifhed  by  half  a  year's  im> 
prifcoment  and  ranfom  at  the  king's 
will  206,  207 

65  By  19  Hen.  7.  c.  lo.  the  cutlody  of 
gaols  is  committed  to  the  fheriA  206 

€6  When  -a  defendant  for  fufiering  an 
efcape  is  brought  up  for  judgmeoti 
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A  Tabib  or  Frihcipal  Mattbes, 


4  Ttw  rfUmt  to  the  lord  (or  telaoj  i* 
mAj  fr*  £/*Si  ttMMtit,  oceaGoned  by 
coiraprioit  of  blood;  and  Eh<refore 
where  ■  fttiote  futti  the  corrapiidn 
of  blood,  it,  bf  oecefiary  conrequence, 
&KI  the  land  to  the  heir  Pap  644  C  29 

Id  wh«  cife*  the  title  tfy»ir*  ii  a  good 
addiiion  io  legiil  proceedisg*  t(>9,  27° 

ESTOPPEL.— C#V<^*»'   Oimvrtr. 

J  An  entry  oo  the  record  (w^  e»gB*vit 

itdiBammtm,  &c.   io   tceTpart  eltopi 

the  defendint  lo  plead  ■«  guihyvat 

Inbreqaent  aaii»  for  tbe  fame  offence 

469 

1  hifutrt  if  the  fame  entfj  ^  ■  <»P'"' 
crime  will  (flop  n«  guilty  to  an  ap- 
peal  it"d. 

BVES-DROPPERS. 

Evei-dropperi  are  indiflable  in  the  torn 
107 

EVIDENCE. 

1  In  calet  tf  liji  no  eTidence  is  to  be 
'    a  agaioft  a  prifooer  but  in  hia  pre- 
6o« 


I  Thi  NtJi 


■.  or   WiTKi 

601  r.  I 

n  \tm  no  cenaio  number 
of  wiinelTei  was  required  upon  the  io- 
diameni  or  trial  of  any  crime  what- 
ever 363  ^'  '  *9 

4  By  I  Edw,  6.  «.  H-  no  frtudiaei 
IhJl  be  had  for  «*r  treafon  uDlefi  the 
oSeoder  fltall  be  accu&d  by  two  wit- 
nelTci,  or  (hall  voluntarily  confefs  hit 
Euilt  363  f-  'JO 

5  By  5  i  6  Edw.  6.  C  1 1,  vaprttudi^i 
ftall  be  had  for  any  ireafon,  not  con- 
cerning the  coin,  ic.  unleb  the  oflcnder 
be  thereof  accufed  by  two  lawful  ac- 
Cufen,  in  peHbn,  apoo  his  arriigainent, 
BQleb  he  fhiU,  Without  violence,  con- 
fc6  [he  lame  3^4 


6  Thefe  ftatoua  are  niK  repealed  by  t 
&  2  Phil.  &  Mary,  c  10,  11.  which 
require  that  all  triala  of  trearas  flioald 
be  accoidiag  to  the  common  law 

Pag,!  6oa  r.  t 

7  In  high  treafonit  not  coacctoing  the 
coin,  thercfoie,  two  witneJlc*  to  the 
oreit  aft>  or  one  wiinels  10  one.  and 
another  wiinert  19  an  overt  oS  of  tbe 
fame  kind  of  treafon,  or  to  a  material 
tircumftaoce  to  prore  it^  wete  alwayi 
required  603 
And  now  by  7  Will,  3.  c  3.  no  per- 
fon  flull  be  inclined,  tried,  or  aiiaiued 
ofbieh  iteaCm,,  whereby  cortaptiou  of 
blood  enfuei,  or  of  the  mtfpriiioii 
iheteof,  but  upon  the  oathi  of  two  law- 
ful witnelles,  either  boLh  of  tbcm  to  the 
£ime  overt  >A.  or  one  of  them  to  one, 
lod  tfac  other  of  them  to  another  Mwrr 
aB  til  the  fame  treafon,  unleli  [he  partjr 
(ball  volontarily  eoaiela  the  Ikme  in 
«Ma  <»itft  fiOi 
One  WLtnefi  to  one  diftioQ  Itmd  of  tiea- 
fon,  and  another  to  another  dlftin£| 
kind  of  treafon,  are  not  two  fufficieot 
wiinc&i  within  the  meaning  of  (he  afi 

10  A  collateral  fafl  not  tending  to  the 

Eroof  of  the  overt  >&i  may  tw  proved 
y  one  wiinefs  Utii  im  marg, 

I  WHETHla  CONIIMIOX  UAV  SB 
□  IV£lt    IN    EviDEMCI  604 

i  The  defendant'!  coufeflioa  whether 
taJien  before  a  magilliate  on  e:iamina- 
tion,  or  made  to  private  perfoni  in  dif- 
courfe,  has  alwayi  been  admirable 
againft  the  party  confelEng,  but  not 
againft  others  604 

3  If  (be  confcQion  be  reduced  to  writ- 
ing, the  identity  of  it  mull  be  proved 
before  it  can  be  read  iiiJ.  (N)  I 

4  fi-va  iiM*  evidence  cannot  be  given 
of  a  confcflion  reduced  to  writing  iiiV. 

J  A  confeSon  obtained  by  the  flatteriei 
of  hope,  or  by  the  jmpreiSons  of  fear, 
)■  not  admidable  (N)  s 

;6  But  Kif  fmSi  which  are  difcovercd  in 
confequence  of  even  an  extorted  con- 
feffioa,  may  be  given  in  evidence  ibid, 

{7  Noconfcffion  of  high  treafon,  unlefs 

madeinopcncouttpiuliMntto  yWill.j. 

(ViA 
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{FUtfipra  No.  9.)  is   fafficient  to 
muchorife  a  coniridion  Pm^s  604  (N)  3 

18  Bat  a  copleffion  of  MgA  treafon,  be- 
fore a  ittagiitratc  opon  exammadon, 
poifaant  to  the  ftatuiet  of  Eiw$fd  the 

'  lixch  (VliefifftA  No.  4;  5.)  may  be 
given  in  evidence  00  the  cri^  by  i«vo 
witoeflea,  for  any  other  porpofe  than 
to  prove  the  overt  ada  laid  in  the  in 

-    didmeat  604  f.  4  (N)  ^ 

19  The  confcflion  in  •/»  fwrt  required 
by  7  Will.  3.  {VUt  fitfTA  No.  8.)  is 

'  determined  to  mean  upon  the  arraign-  I 
nent  of  the  party  Md,  (N)  3 

20  A  conirffion  oiaft  be  taken  together, 
and  not  by  parcela  004  f.  5 

%\  The  examination  of  an  bfonner, 
taken  on  oath  in  porfiurace  of  the  fta* 
tutes  of  Philip  &  Mary,  and  fabfcribed 
by  hini»  may  be  given  in  evidence,  on 
proof  of  its  identity,  and  that  the  de- 

*  ponent  is  dead,  fick,  unable  to  travel, 
or  kept  ovf  of  the  waj  bj  the  procare- 
ment  oftheprifoher  *    605 

at  A  precedent  of  foch  an  exiinination 
being  read  upon  evidence,  that  the 
examinant  had  been  fpirited  away, 
though  it  did  not  appear  to  have  been 
dott?  by  the  priToner  or  his  procure- 
mctt  iiiW.  (N) 

2)  iT^Ai^^it  treafons  thefe  depofltiona  are 
not*ittfRcient  to  convid,  if  the  exami- 
nant be  living,  atthongh  he  is  unable  to 
travel,  or  kept  away  by  Ibt  procure* 
liient  of  the  prifoner  ibid. 

24  Oath  thit  the  proleciitor  hat  vainly 
endeavoured  to  produce  the  examinant 
it  nor  fuffident  to  authorife  the  read- 
ing of  the  examinations  605  f.  7 

2  J  Depofitions  xAta/uptr  nnfitm  <«r- 
faris  cannot  be  read  in  evidence  on  an 
appeal  for  the  fame  death    ^  f.  8 

26  Under  what  circumftances  depofitions 
were  formerly  admitted  to  be  read  in 
evidence  f.  9 

%j  Examinations  may  be  read  in  ftvour 

-of  a  prifoner  to  ihew  a  variance  be- 
tween fuch  examinations  and  the  evi- 

■  denee  given  njiva  vcci  iM» 

28  Where  a  witnefs  at  one  trial  varies 
from  his  own  evidence  at  another,  foch 
variance  maj  be  given  in  evidence  to 
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iitJk  treafig  afaioft  each*  other 

4{  Even  where  a  hofband  or  wife  OHiy  be 
cotlac^ally  afTcfled  by  their  giving  evi- 
deoce  againft  othcrsj  tl^eur  teftimrny 
(ball  bewuved  ^     6o3  (N) 

46  No  ocher  degree  of  Mn^^'cd  or  affec- 
tion than  miD  and  wife  will  excufe  a 
perfoD  from  being  a  w!tncis  iM, 

47  A  judge  or  juror  m^f  be  witnefs  i  but 
tbry  fhoold  .not  afterward!  be  concern- 
ed in  the  caafe  .'  ^08  f.  17 

48  An  accomplice  who  hath  confefTed 
himfelf  guilty  of  the  crime,  if  not  in- 
d)£^ed,  may  be  a  witnefi  od  the  trial  of 
his  confederates  608  f.  18 

49  Accomplices,  indited,  are  good  wit- 
aeflei  lor  /A#  iitt^  uncU  coavi^ted  608, 

609 

50  Bat  the  tfcrafra^r^/z^teHimonyof an 
accomplice  is  not  fufficieot  to  convid 
a  priibner  609  (N) 

51  It  is  in  the  difcretion  of  the  jodge  ei- 
ther to  receive  the  evidence  of  an  ac- 
complice firllt  or  to  poftpone  it  ontil 
ibme  fair  and  nnpoltuted  evidence  be 
gtreB.  Bat  the  jtfd^es  difier  in  their 
practice  upon  thia  point  li/V. 

52  A  defendant  10  ao  infbrmition,  againft 
whom  no  evidence  is  given^  may  be 
fwora  aa  a  wttnefs  for  others  609 

55  A  coDvidion,  and  a/kriim,  ao  at- 
tainder of  treafon,  felony,  piracy, 
framumrit  P^ury,  forgery  on  5  Eliz, 
attaint,  coofpiracy,  or  any  criorte  for 
wbkh  an  iijfmm^us  punifhment  is  in- 
fiified.  It  a  good  caufe  of  exception 
a  witnefs  while  it  continues  in 


force  609  f.  19 

j4  One  attainted  of  any  forgery  cannot 

be  a  witnefi  /3iV.(N) 

5  J  Bat  it  is  the  infamy  of  fhe  crime,  and 

not  any  particular  fpecies  of  punifh- 

nient»  wbich  deflroys  the  competency 

ikil 

56  No  fuch  eonviftion  or  jadgment  can 
be  made  oie  of  to  this  purpofe,  unlefs 
the  record  be  a&ually  produced  Jn 
coart  609  f,  so 

57  A  witneft  fhall  not  be  afited  any 
qoeftion  the  anfwer  to  which  might  ac- 
cofe  him  of  a  crime  iM. 

58  Tlie  credit  oft  wttnefi  ii  only  to  be 


inpeaehed  by  general  accoants  of  bit 
chara^er  and  repuudon  Pugi  609,610 

59  Witnefle)  are  not  permitted  to  givo 
evidence  of  their  own  infamy  or  tarp^• 
tu<*e  609  f.  ao  (N) 

60  Outlawry  in  a  perfonal  aaion  is  not 
a  good  exception  to  a  witnefa      610 

6i  A  perfbn  convi^fd  of  felony  and  ad- 
mitted to  clergy,  is  thereby  re^enabled 
to  be  a  witnefa  ihiJ^ 

62  A  pardon  of  tieafen  or  felony  rellorea 
the  objed  of  it  to  his  credit    610  C  aa 

63  j^arfr#»  if  a  pardon  will  not  remove  dif^ 
ability  in  all  cafes  where  the  difabifit/ 
is  only  a  confeqaence  of  the  convidipn 
and  not  an  exprefs  part  of  the  jadgment 

iiidm 

64  A  coaviAion  of  p^nry  doth  not  dif- 
able  a  man  from  making  an  affidavit 
ia  relation  to  the  irregularity  of  a  judg« 
ment  610  f.  2 j; 

65  Ic  it  a  good  exception  to  a  witnefs  that 
he  is  either  to  be  a  gainer  or  lofer  by 
the  event  of  the  caufe,  whether  filch 
advantage  be  dired  and  immediate,  or 
confequential  only  610  f.  24 

66  Bail  for  a  defendant  cannot  be  evi« 
dence  for  him  without  his  confent 

rifV. 

67  The  borrower  of  money  upon  a  ufuri- 
oua  contrail  it  not  a  competent  wtt« 
nefs  till  he  has  repaid  the  money 
(Fidt  t.uf.  533  f.  27.)  Hid: 

68  A  man  who  bat  been  frandolently 
deluded  to  fign  a  note  Is  not  a  compe. 
tent  wiinefi  on  an  information  for  the 
cheat  6io,  61  r 

69  A  perfon  whofe  property  may  be  pre* 
judiced  by  a  forgery  it  no  evidence 
to  prove  it  61  r 

70  He  againft  whom  a  verdifl  it  given 
cannot  be  a  witneia  to  prove  perjury 
in  the  evidence  Hid* 

71  Bat  the  perfon  whofe  fignature  is 
forced  may  be  made  a  competent  wit« 
neC  to  prove  the  forgery,  by  being  rt^ 
U^fid  from  the  payment    611  (N)4B^4r^» 

ya  And  if  the  iiaiility  U  p^  be  not  im- 
mediate,' or  apparent  on  the  face  of 
the  inftrument  forged,  the  perfon  who(e 
name  is  forged  vi  competent  to  prove 
the  forgery  ihid. 

7)  Yet  if  fuch  a  perfon,  upon  the  vm> 
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Artt  e$»eiivi  himfd/liaiU  ffaf^  it  is 
a  good  objedion  to  hit  competency 

Fagi  6 1 1,  Umu  in  marg. 

74  In  an  indiAment  for  ai&alt  and  bat- 
ler/p  the  party  injured  is  competent  to 
prove  the.  offence  notwithftanding  be 
inaj  alfo  bring  his  a£lion  for  it       ibid. 

75  It  is  no  objedion  to  a  witnefs,  that  he 
hath  maintenance  torn  the  king ;  for 
every  one  may  maintain  hit  own  wit- 
nefles  6ii  f.  25 

76  It  is  no  objeAion  voth$e9m^Umty  of  a 
.   witneis,  that  he  hath  received  a  reward 

for  having  made  a  diftovery  of  the 
crime  to  be  proved  againft  the  prifoner 

ibid. 

77  A  promife  of  a  pardon,  or  other  re- 
wardy  on  condition  of  giving  evidence, 
will  not  deftroy  the  competency  of  a 
witnefa»  unleft'it  appears  ihaic  he 
has  contraAed  to  go  beyond  the  truth 
in  coniecjoence  of  it  611  f.  2; 

78  An  mmitiii'vir  was  andeotiy  diooght 
incompetent  to  take  an  oath  ;  bat  now 
mt/p  ttrjm  oiay  be  admitted  10  give 
evidence  unleis  it  appear  that  hehu  no 
Ukm  rf  GhI  amd  riiigi§»  6 1 2 

79  A  Gimt$»  baa  been  admitted  to  be 
(Worn  according  to  the  ceiemoaies  of 
hit  religion  I'e  m  eiwl  €mm/k        ibid. 

(N)6 

80  A  Mmhmidmu  has  been  fwom  oa  the 
X§r4m  ibid. 

81  Jiwi  are  conllantly  admitied  ia  a// 
^aij^  to  fwear  upon  the  old  Ceftament ; 
and  accordiag  to  the  true  cereaiony 
mfiik  thmf  Mis  tmnrtd  ibid. 

8a  A  €9VfaMaUr  is  admitted  to  tadte  an 
oath  under  th^  ceremony  of  kJding 
mp  kU  kmmd-  ibid. 

83  By  7  &  8  Will.  3»  c  34.  the  afirma- 
tiofl  of  a  quaker  is  not  admiffible  in  a 
criminal  caie  ibid. 

84  Want  of  dircretion  is  a  good  objec- 
tion againft  the  competency  of  a  wic- 
neia  61a  L  27 

85  Bat  it  has  been  lately  deckled,  that 
where  an  infant  appears  to  Aewf  di/- 
crttitit  he  may  be  iworn»  allhoogh  he 
is  mfiibim  $bi  Mg9  ^Jivmyurs  612 

£  i7  (N) 

86  It  is  no  exceptwn  to  a  witaefs  that  he 
\%  an  alicnt  a   villein^   or  bondman 

6i2r«a8 
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fce  brought  up  to  give  evidence  ddod 

L!:      ^    £viD£NC«    MOUNTAINS  AN 

*<55   Where   a  perfon    indiaed    upon  ^r 
^•J/w,   may  be  /band  guiliy  of  the 


1 04  A       r   ^**^*''  ^^'**'         '^''-  &  356        >ng  to  prove  the  fami/ptctis  $f  tria/iu 
T  a  pri/oner  cannoc  be  fouod  guilty  ms       m  is  laid  ftall  be  given  1 15,  <  16 

^r^'^^^."^''°    evidence,   which    only    118  Bat  every   thing  inddentsl   to   the 


Pfoyu  him  io  have  b^n  Mf/Tary  ^#. 

'J  ^  ^*/  ^*'^  '•  "Ot  material  upon 
^ri^^'Mie;  the  c^efcndant  may  be  con- 
^wd  on  evidence  of  the  {slQl  ac  any 

^w>er  dsLy^   either   before  or  after  that 

y*ich  if  Wd 


AmUJ  be  gtwn  of  any  overt  afl  not  /aid 
in  the  indi6lment  Page  61^ 

ny  No  evidence  ftill  be  admitted  m 
hi^^h  treafort  but  what  is  immediately 
reinfMtit  to  the  overt  nCt  laid  in  the  in* 
difkment ;  and  no  other  evidence  tend- 


^06  B 


614  f,  32 


^  -Out  the  ofl«nce  muft  be  proved  to 
^**^  iiappeocd  before  the  time  when 
^^^'odi^jijent  was  preferred  ri/V. 

7  According  to  the  evidence  given,  the 
i^  na/  either   find  generally  guilty, 
^'  they   tntty    find    the  particular  time 
^hen  tiie  fkik  vfas  committed,  tec.    33 
'0^  Hoiv    the   fbriciture  (hall  relate  ac* 
cordiao^    as    the    evidence   provet    the 
fad        •  r'^/V, 

'^  Tj^  pitec^  where  the  offence  ia 
laid  CO  be  comcnicted  //  matirial:  the 
'eaft  variJitioii  10  the  evidence  of  it  it 
faul  615  r.  34 

lie  A  plaoe  ladd  only  for  a  ^umirt  is  no 
vkty  maceriaal  upoo  evidence  ibid. 

Ill  Evidence  in  oft  be  given  ^hat  the 
crime  was  commictea  in  the  fame 
ttMMtj  as  laid,  in  the  indictment  ibid. 
Ml  After  m  crime  hath  been  proved  in 
the  €9Mntj^  Mm^,  evidence  may  be  given 
of  fa£^s  in    mmmiber  c§M9iy  61^ 

113  In  tre^albn  where  a  kvjfing  •/ wmr  it 
^1^  0^^rt    ^^    of  the  treafon,  and  it  it 
proved  in  the  county  hid  by  am  nuitm/t, 
evidence     of   levying  in  another  county 
may  be  proved  by  another  witnelt  615 
!!▲  But  where  the  U^fying  •/ vt^r  it  the 
ueafba    for  which  the  party  it  indiaed; 
it  msit   be   proved  in  tke  ammtj  where 
it  it  laid  i^id. 

115  The    ts^jiV  tf  y^  cannot  mt  this 
gUn  be  i^iven   in  evidence  aa  am  wnart 
a&   hot  only  in  the  coonty  in  which  it 
ia  \aid»  unlcfa  it  tend  to  piove  ibme 
other  overt  aft  that  it  laid  ihii. 

116  For  t^  7  ^^^»  S»  *•  3*  iM>  evidence 
Vol..  11- 


118  Bat  every  thing  incidental  10  the 
overt  aft  laid  may  be  given  in  evidence; 
at  where  the  treafon  is  the  kinfs  dtath^ 
and  the  overt  ta,  a  emjklf  mnd  agra^ 
memiftr  affafflnrntiom^  h«re  a  lift  of  the 
tonfpiratort  may  be  given  in  evidence  616 

119  So  alio  in  nmpajfimg  tht  kiug*s  ieoib^ 
and  lettert  to  that  purpofe,  the  par- 
port  of  which  on»y  are  laid,  thtf  parti- 
cular lettert  tending  to  prbve  the  overt 
aa  noay  he  read  Uid^ 

I  JO  Where  feveral  overt  tat  of  treafon 
are  laid,  proof  of  aay  one  of  them  is  fuf- 
fic»^«  616  f.  35 

121  Where  an  inftn]ment,,^aHi/«a»  fe«». 
Tim/tqiumum  is  fet  out  in  an  indiament. 
any,  the  leaft  variance  between  the  in- 
ftrument  recited,  and  that  given  in  evi- 
dence, is  fital  616  f.  36 

122  Bar  where^/itf  >^tf«r#  only  it  ^t 
forth,  it  ia  fufficient  i/ihi/gBfi  of  what 
is  To  fet  forth  be  proved  ibid. 

laj  Evidence  that  the  defendant  faidy^ 
^■^^  M  no  evideisce,  for  the  court 
mod  know  the  words  to  jodge  of  their 
fwceandefiea  ibid. 

>*4  *n  '^oniiddc  the  in/fnummtmi  taujk 
of  the  death  need  not  he  fpedfically 
proved :  Evidence  that  the  party  died 
by  ibe/bif  kimd  •fduak  aa  that  laid  is 
fofficient  6i9f.  37 

125  Where  a  variance  between  the  evi- 
dence and  the  indidinent  it  Altai  at  to 
the  principal,  it  it  equally  fattl  as  to 
theacceflary  •  617^35 

126  Ifieveral  be  indiaed,  and  fomebe 
charged  at  priocipala,  %M  others  as 
abectort,  evidence  that  thofe  who  are 
charged  at  alxtton  did  thk  fka  will 
maiatain  the  indxasient  617  f,  3^ 

127  If  one  be  indiaed  as  acceflary  to  two. 
and  npon  evidence  he  appear  to  have 
been  acceflary  to  one  of  them  only,  yet 
he  ihtll  be  found  guiky  -  6 » 7  ''•  40 

128  If  a  pcifon  be  indiftc^  of  murder  9x 


3C 


malitia 


" 


i; 


I 


I  • 


I" 


it 


CI 

t( 

ii 
I 


By 


A   Tabl*   or  Prin 

maUtiapritegitata.ztiii  oolymalUiim^ 
tjiidby  ia'w  \k  proved,  yet  he  (hall  be 
found  guilty  P^^/6i8f.4, 

129  Where  ah  indiamentfet.  forth  the 
fpccial  matter  from  which  the  law  im. 
plies  malice,  a  variation  iq  the  evi- 
dcnce  a»  to  the  ciicumfiancc  14  im. 
material  ^jgr 

130  In  what  cafe  n,icUni  fn/umptm  M\ 

,  . .    'i^f  [?'/'" P'"/  618  f.  42 

13 1  fwia*/*  pr,/umptitm  may  be  of  fome 
weight;  but  a  light  fre/umttm  ought 
not  10  be  regarded  at  all  /^^ 

'^K  /.•*'  ■'fV'-f-  *7-  if  any  woman 
be  delivered  of  a  //w  baftard  child,  and 
endeavour  to  conceal  by  drowning, 
&c  whether  It  were  born  alive  or  nol 
i^uch  endeavour  fhall  be  evidence  of 
murder,  unlcfs  (he  mother  can  prove  bv 

dMd  "'"'"^'  "*"  "^  ^'''"  ^^  ^°™ 

upon  this  flatute  ,-^y^ 

»34  The  ftatute  does  not  create  any  new 

offence,  but  only  makes  fuch  conceal. 

fflent  an  andeniable  evidence  of  mar. 

135  It  "  nftal  for  the  court  to  exoeft 
^^tKt  tb«(  the  child  wa.  bS^  alh-e. 

136  Jr#«  ^««&  /,«„/„,  „  be  givcn^'i? 
evrfence  oq  «  ,w,;7«,;,  for*  batter? 

LiS-  '"  ?-'y,«*^'  '"  «=^dence  any 
exception  in  his  favour  in  the  bodr  6t 
the/r,^,/,  of  the  aft  ii^ 

''Lffc  *!?  """"*'  S**«  '"  evidence  any 
?nM  /  "^Ptioo  in  a  later  XUt.ue ; 
but  ought  to  plead  it  ,/,  J  J 

»39  The  very  beft  evidence  tbat  th^Zt 

cafes  be  given  61  o  f 

140  A  copy  of  a  record  Is  admitted  where 
the  record  i.felf  cannot  be  had;  but  a 
copy  of  a  copy  i.  not  admiflible      iiiU  , 


M 


8"^"»  •"<*.*!"'«  he  is  fenfible  of  an. 
pn..ch.„g  difl-olution.  may  be  given  L 

KT^  T-  f"  ""J'^IBCW  for  clipplno 

counterfeiting  it  619,  OaS 
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*^  outlawed  for  felony  before  juf. 

hliJSiu.        L^'  7-  pcrfons  found  guilty 

5erl*  f  "^'  ^'^^  reprieved,  may  be  or- 

^s  of  gaol-dclivery  35  /:  17 

^'«|ons  before  judge,  of  oyer  and  ter- 

Sf*!''"^*^'*  if  theconviahas  re- 
aJiff  •'"fsmeni  by  the  former  judgei, 
/?f  tften  been  i^rievcd  ^    ^.6 

inlr'^l" '"  *"  *"??«'  for  death,  take 
•nothe,  hufband   after  jadgmcm,  fhe 

««ndt  pray  execation    '     *        ^43 

iS    '   «*etber    if  the  firft  heir  get 

die  J?'*^  .in   an   appeal  of  death  and 

7  /g  'J"  ''cir  «nay  fue  out  execution  245 

cd        .  ^*^^*  cxecotion  (hall  be  award- 

of  .f^f."^^  •  prifoncr  who  ilandt  mute 

^4,^''^^     .  46110468 

^a      I  «ff«»nted    of  treafon  or  felony 

^i^i.         *>'owghc     before  the   king's 

ill-.  ,7  *"d    demanded  why  execution 

9  ff     '*"  "*^^  ^^  awarded  againft  him  597 

Pj  ?.  P^^'   be    conviacd  of  murder  by 

,^   «amenr,  and  th«  day  appointed  for 

^     execution   ihoufd  Iap(e  before  exc- 

|.    *oo  done,   a   new  titne  may  be  ap- 

if '"^ted  by    Che  hooie,  if  ftiil  fitting,  or 

10  ^^oro^ued,  by  the  kUig*a  bench    (N) 

e^rP^**"  convi£lcd  of  murder  fhall  have, 

^  ^tttkm   doi»e   upon  him  poHbant  to 

^  Ceo.  3.  c.  37.  i^ide im/ra.No.^^.) 

II  21  ''^/i^.  ^656 

^y  the   common   lavi^  the  kja^,  after 


12 


^^ihion  done»  may  otdei  the  body  to 

^bonp  in  chaina  6jo 

^^'he  king'a    bench  may  award  e^ecu- 

Jjpn,  on 'a  €?onvi£lion  fn  ^ny  other  court. 

^«<fe   record    being:    firft  removed,  and 

^^•convia  brought   up  by  ^a6^^u  ecr 

>•'  656  f.i 

t;  ^i.npm^s    m  J¥^Mterifig\  h  tbe  ufual 

^\ace  where  fh*  ^•^o^^*''^^**  execution. 
wyien  it  ia  awarded  by  the  king's  bench 
fitting  in  Middlefex  r^'j 

14  Execution,  by  any  other  court  than 
tKeking'a  bench, ought  not  to  be  award- 
ed hi  to-  a    difierent  county  from  that 

wh^ein  ihe  p«ty  ^a«  tttM  and  con- 


Ij  If  a  conW^,  on  the  award  of  cxtca* 
iioq,  deny  that  he  is  the  fame  perToni 
the  identity  (hall  be  immediately  tried 
by  a  jury  returned  for  ()iat  purpofe 

16  ^frt,  if  on  foch  a  trial  the  party  is 
ehiiiled  to  a  peremptory  challenge 

17  The  coort  may  command  execution 
to  be  done  *u:  it  bout  lorit  657  f.  4 

18  Where  the  cxccuiioo  is  beheading  on- 
ly, and  the  prifoner  is  in  ihe  custody  of 
the  lieutenant  of  the  Tower,  execution 
is  commanded  by  'writ  (N) 

19  No  execution  is  warranted  unlefs  it  be 
purfaant  to  the  judgment  ^57  f-  5 

20  The  ihcrifffs  juftSed  in  doineexecu* 
tionaccordi'ng  to  the  terms  of^e  war- 
rant, although  it  m^y  di^er  fi'om  the 
judgment  i^/V* 

21  But  the  icing  cannot  vary  the  exe- 
cntion  (b  at  to  aggravate  the  puniOi- 
ment  (N)  1 

22  An  execution  cannot  be  lawfolly  exe« 
CQted  by  any  but  the  proper  officer 

23  Execution  mull  be  perforos^d  by  the 
iheriiF  or  his  deputy  (N) 

24  The  warrant  for  execution  was  ancir 
ently  by  precept  under  the  hand  and 
feal  of  the  judge,  as  it  is  flitl  pra£lire4 
in  the  court  of  the  lord  high  Hewardi 
upon  the  execution  of  a  peer         ilddt 

25  In  the  court  of  the  peers  in  parfia- 
menc  execution  is  done  by  writ  from 
the  king  ^    ;      /W» 

26  The  modern  praAice  Is.  in  common 
cafes,  for  the  judge  to  (ign  the  calen* 

.  der>  which  is  a  lid  of  all  the  pri Toner's 
names,  with  their  feparatef  judginencs 
in  the  margin.  &c,  .658 

2;  This  calender  is  left  with  the  fiier^, 
who  in  a  convenient  time  after  the  re« 
eeipt  of  their  warrant,  is  to  do  execu- 
tion,  which,  time,  in  the  toonty  is  left 
at  lai;ge  ,  itidm 

28  The   inafnner  in  which,  execution  i«  " 
awarded  in  London  and  Middlefex  ibidm 

29  Excretion  is  not  completely  perform- 
ed until  the  party  be  dead        658  £  7 

50  Eirery  court  which  has  power  to 
award  an  execncion.  has  alio  a  difcre- 
tionary  power  of  granting  a  reprieve 

658  f.  »• 
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3  i  A  wooaan  91?/  allegb  that  Ihe  is  fuici 
nitfilA  ii^iUgM  ftay  df  execilrion  ' 

}ft  .A  woifvui  canoot  demand  luch  reffphe 
of '  €XCQi|tiop.  .by  reafOQ,  9f  her  being 

.  .quick  with  child  more  than  cnce 

6^8  C  10 

S3  By  25  Geo^^i,  c-  37..  pprfoo«  fbond 
gailty  of  marder,  flTaU  Be  executed  on 
ihe  day.^jbQ^  <Mie  next,  afier  fentence 
paiTedf  onkfi.  SmmJ^  intervene,  and 
tken  OA  (KeMoiiday  Following 

659  C  II 

34  Jf  fuch  pgiivi^lioo  and  execution  be 
'     in  L$iuf$M  or  MidtilifiM^  the  body  of 

fiich  n^ordcrer  iball  be  immediately  con- 
veyed to  ^Soxgeons^hall  f<>r  dinVftion 

ibid. 

35  If  fuch  conridton  fliall  be  in  any 
oAcr.  cgufityt  the  \jody  of  foch  mur- 
dfrer  Aid)  1^  delivered  to  foch  forgeon 
as  the  judee  ftiall  dired    "   '         ibid. 

36  Upon  aliexectttiont  in  Lendcn,  Src.  the 
recorder,  after  reporting  to  the  king  in 
perfon,  the  cafes  of  the  feveral  pri- 
loners,  and  receiving  the  royal  plea- 
fure»  &c.  il&iea  his  warrant  to  the 
flicriffs  dire^ing  them  to  do  execatSon 

.  OQ.^hr  day  and  at  the  place  therein  | 

. .  mentioned  639  Nott  in  marg. 

^  Judgment  of  diflefling,  and  touching 
liie  tiine  pf  execution*  Qjq^bt  to  be  pro- 
nounce in  p$t^  trui/m;  though  mmr- 
d€roti\y  is  mentioned  in  the  act  (N)  4 

jS  Btitfexcepi  in  cafes  within  this  a6l,  the  I 
time  and  place  of  execution  is  never  I 
•any  pari  of  the  judgment         .  (N}  « 

39  The  judge  in  ins  difcreuon  may  iUy 
exfoncion  upoQ  this  a£t  .    660 

40  Convids-  tQr  murder  Sh^M  be  fed  on 
briadaod* water  only,,  ki.  ^r  judg- 
ment and  till  execution  '  661 

41  To  r^fcuc  tbfi  body  pf  fucji  convia 
during'  execution^  is,  felony'  withooi 

•    daisy*'.  w^. 
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The  difference  between  a  record  ixecntid 
and  $»ci€ut9rj^  as  to  the  removal  by 
tirtihrari  ch,  ay  f.  44 
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JUDGMENT— /Vi^#  ^<v»fV. 
i9£  yudg$mint4, 


FA  ME. 

the  jcomioon  .faj^e  of  tbe 

ill  he  m  ju^ificacioo  /or  arreft- 

fbr  fielony     Pagg  1 19  f.  9 


Faroscfris 

mbceed 
Dand 


FAR  MB*,    V 

infbfiicief)!^  addition  iq  legal 
i^a^    he  ihoiiM  U  ilyl^d  huf- 


JF    A  T  H  E  R. 


1  A  fiulicr  cannot  have  «o  uppeal  for  the 
^eaYh  of  Hia  Ion;  for  h«  cannot  be  his 

2  A  yoaoger  ion  cannot  bave  an  appeal 
for   the      death    of  hu  father ;    Jivioff 

-    an  elder  brother  ihid. 

%  The  reI»«ioo  of  father  aod  fon  wwiU  not 
excuie  tlieoa  from  being  acceflaries  to 
a  felony    by   receiving  each  ochcr,  4cc. 

451 

FA  VOXJR.— ^'^  ^-^-»^^'«^*. 
^yidi  Clirif,  No.  94. 

FEC^S. 

a  coroner  is  in  titled  to.  for 
inqoeft  fipir  *oifiim  CTpwris 

85.   86 
a  If  a  priibner  be  acqoitif d.  and  detained 
oAlv  for  hU  fcea,  u  ^xU  not  be  crimi- 
nal to  fuffcr  him  to  efcape       198  f.  4 
a  If  a  prifooer  be  brought  up  by  habeas 
^'  ud  fsui*9^'9.  t5r.  thay  will  not 

\I?ohi«n   «^«  ^^  ^«  Z^^^^  »«p«id 

227  U  31 


I  who  Ihall  be  acquitted^  or  difchai^ged 
b/  pfodamaiion,  ihall  he  difcharged 
wi(boiit   the  paymetit  of  any  fee 

F^€  6a8  f.  i| 

6  til  lien  thereof*  the  treafurer  of  every 

coupty  (hall  pay  to  the ihtriiFor  gaoler 

129%  4d.  tot  each  priibtter  h  dilbharged 

^VELO  D^  SE. 

.  ^  '  '    1     "  ""*•  * 

I,  The  coroner^s  fnqndl  6f/iUiA/i,  beiofs 
moved,  fy  tirtj&iiri'  into  the  king's 

,  .b6)ch,  may  be  there  Irav^rTed  by  the 
e;t^cutoror  adminiftrator  of  the  deccaCi 
ed,  and  jjcrhapi  by  "the  lord  of  the 
manor       '  v  gg  (;  ^^ 

2  If  no  matter  be  difiwdikg  ia  the  king's 
bench,  to  make  it  aded&ry,  tbe  court 
will  pot  order  thjC  coroner  to  return  his 
dcpofinon  iM,  \^)  11 

3  A  general  aft  of  paidbfl  of  all  fetooiet, 
&c.  except  murderi^  (tulSX  eJUtad  to  a 

fiUdifi  547 


g  VThat  fees 
taking 


aU  hia  fcea  --/   —  5» 

TYie  iudgjcs  may  innft  on  the  ufual  fee 

of  alovea  to  tbcmfelves  and  officer  he> 

foTC  they  allow  a  pardon        562  f.  7 1 


J  By  14 


Geo.  5.  €•  20.  prifoaeri  agl^nft 
'  fiudl  be  found,  or 


FELONY. 

f   All  felonies  are  ieveral  547  £  22 

54«  f.  24 
Z  In  what  cafts  perfbni  inHSid  for  fe« 
lony  are  repleviiable.    (Vidg  BmU) 

157,  to:. 

3  What  circumflances  will  make  a  maa 
an  acce^iry  in  feloiy;  and  what  a  prin- 
cipal 43^  ch.  29 

4  How  a  grant  of  the  g^oodt  of  fdona  (ball 
be  explained  ch.  30  f.  2 1 

5  What  is  required  in  a  pardon  A  felony 

ch.  37 

^  la  what  cafes  a  wife  (hall  Icfe   tier 

dower  for  treafon  or  (Uoiiy  ch.  49 

7  Where  an  arreft  for  felony  is  jufHfiable 

ch.  13 

8  Whether  felonies  by^ibtute  are  anqoir- 
sble  of  in  the  torn  ch.  10  C  S' 

9  In  «  hat  cafes  felooe  are  entitled  to  the 
bene6t  of  clergy  ch.  33  f.  24 

10  What  judgment  is  to  be  givea  in 
felony  ch*  40  C  7 

11  Every  appeal  of  ansyAMi  muft  be  \aid 

to  be  done/r/^/iiVi  ^S^ 

3  C  n  12  The 


A   Ta  ble    of    Princ 


1 2  The  word  /^Uttlce  is  necefHry  in  ap- ; 
pe.*i5  of  every  kiqd  '     Pagi  258.  268 

FEME  COVERT,— W*   Hujhind  and 

Wift.    • 


FBNS.^riW<r  Ctrthrari. 


FETTERS.— f7^^  jlrraignmenK 


n^rr.^ridf  Cenhrari. 


FICTION. 

I  The  jiflion  oi^  law,  that  in  murder  the 

*  de'a:h  laall  be  Tuppofed  10  happen  at  the 
'  tipe   the  (Irol^e,  &c.  was  given;  ihall 

be  fo  conftrued  m  refpcft  bf  ihoreonly 

*  "who  gave  the  wound  104,  205 
%  And  as  to  (bme  parpofea  fuch  a  fi^ion 

fhall  DOC  ext(;i)d  to  convert  tlie  trefpafs, 
whid^  atooft  exffta  between  the  ftroke 
and  the  death,  into  a  felony  263 

I  'FiCliont  of  law  Ihall  never  be  carried 
farther  than  the  reafons  which  tntro-* 
diice  them'  me^ieiJarily  require       45 1 

^  The  fiflion  of  law  that  a  perfon  attaint- 
ed 18  eimihj  itad^  (hall  not  be  extended 
tod'cprive  the  party  of  the  iafMcity  of 


3 


5 


% 


lo 


II 


1. 


r  I  6  U  R  E  s. 


jr  the  caption  of  ah  fhdidm'ent  fit  fcfrth 
the  ftyle  of  the  day  or  year  iii  any 
figures  but  Rbmabi  it  !l  ittfofficient  ' 


FILING.— y/;^«7.      Amttiimeitt.     /*r- 

FINES. 
I  Finei  isnpofed  by  the  Iheriff  in  bb  lorn 


f2 


t  ] 


2  ^ 

J 

3 1 
41 


A   TabtI^e  of  Prihcipai,    Mattjia^' 


'^^^B   tfcrial  of  n  capiml  oflf«oce»  or  ofi     msanoe  ukcn  oa  a  «#r/i^ w   ^^^conKs 
*"^        «--  -.      •.        .  forfeited  J*^f  ^*S  ^.  «S 

7  What    lie  who  obftinately  Hands   ttiute 


^i^Cty  UtJ^oy 


FORCE, 

s  Xf>  wbat  coamy  m  mao  dial]  be  indi^ecl 
^or  taking  a  woman  by  force  in  one 
^Oapty,  and  marrying  her  in  another 

3«5  ^«  40 
*    /Where  an  iodi^meot  of  forcible  entry 

.  !•  infufficieot  aa  to  tbe  time  of  iheykifin 

3    »r  3  Hen*  7*  c.  2«  all  who  arc  /«r/«#i 

•othe  forcible  carrying  awaya  wooian, 

^^^'^  be  deemed  priacipaU    44.3   f.  12 

yOftfilGN. ^/-^-^     Iniiiilmnt.      J^ry. 


FOREST, 

^   '^^  fsLX  tbofe  who  are  imprlfoDed/^r 
ff'yV**  are  replcvi(able  152 

^^   Sr  the  proceedings yir  tbiftr$fi 
?*  ^«ao vabJe  by  cMrli^rari  before  con- 


!'« 


><tei 


^  ^  '^i/k*  may  come  from  a  for^     264 


*  **Hi.    --^I  And  «cc«fla»y  before,  opo"  * 
VrLrr«ic  all  **»*'*  good,  and  cbat- 


bJ^    ^}^2^  bv    b*»*  oaiffioM,  which 


4 


■^   '  t    to    *****     *  court  ke(  may 

a  by 

!3pP***bJ  Sk«*ofK«>fiawl  palpable  op. 

meoc  oi»    r—  353,  354 

5  V/b**!*^"'*  j^  l^tf  ncccfiary  to  give  apy, 
for !»»*****•'.., -J ^rtient  fot  ihc  forfeiture 
and  wHa«  i** 


^r  it 


1771    - 

l>e   neceuary,    in  an  indicl- 
ao  relate  the  claaie 


397 


^\}adeff 


^bat   cifcujnftanccs  the  rccog- 


ihall  Ibff feit,  and  to  whom  ^    ^^y  f.  iq 

8  Where  the  time  pr9wd  vnriea  from  \hn 
Uid  in   the  indiamcnt,  and  the  jory 
find  a  general  vcrdid  guilty,     the  foi- 
feitiire   ihall   relate  to  the  time  laid 

9  FoRPBiTuas  OF  Lands       6360.49 

10  By  the  common  law,  all  lands  of  in- 
heritance, of  which  die  offender  10 
felfed  in  his  own  right,  and  all  right  of 
entry  to  landt  in  the  hand  of  a  wrong 
doer,  are  forfeited  to  th«  Kihg  by 
an  aHaindtr  ^f  bigb  trtafon,  and  to 
THE  LORD  of  whom  thc>  are  imme* 
diately  holden  by  am  aittdndtr  o/p€t(y 
trea/on  dnd  ftUmy  63b  f.  1. 

1 1  Freehold  laodt  forfeited  by  an  attain- 
der of  high  treason  are  vefted  in  the 
king  without  office  found  ihd. 

12  Bat  during  the  life  of  the  offender,  the 
king  cannot  takcpofleffion  of  them  till 
office  found  636  C  2* 

13  The  lord  cannot  enter  Into  the  ei^ 
cheated  lands  wiihoat  fpecial  grant, 
until  it  appear  by  due  proceft  that  the 
king  bath  had  the  year,  day,  and 
wafte  637 

14  The  inheritance  of  things  not  lying  in 
tenure  are  forfeited  to  the  king  by  an 
attainder  of  high  trcafon  O37  f,  4. 

1 9  The  profits  of  things  not  lying  in  te- 
nure are  forfeited  during  the  life  of  the 
o^nder,    by  an  attainder  of  felony 

ibid. 

16  The  inheriunce  of  things  not  lying  in 
tenure  is  esctingailhed  by  the  death  of 
the  ofiender ;  the  reafon  of  it        ibid. 

1 7  Nip  right  ol  aflioii  to  lan^s  of  an  eiate 
of  inheritance,  are  forfeited  either 
by  the  common  law  1^  by  ftatute 

637  f.  5 

18  No  right  of  entry  into  fuch  lands,  nor 
to  the  ufe  (unlefs  fraudulently  convey, 
ed,  &C.)  oor  condition,  were  liable  to 
be  forfeited  before  33  Hen,  8.       ibid. 

19  Land  in  <a>^  could  not  be  forfeited 
after y?e/.  Wtfi.  but  only  for  the  life  of 
the  tenant  io  ttil>  till  26  Hen*  8.  c.  1 3. 

ao  Lands  di  inheritance  which  a  hulband 
3  C4  » 


T- 


A  TAiit   6t  Pafnc 


ed  to  tlld  feii^  6nly  Pagi  637  f.  6. 
21  -By  f6K«oh«'^p«eMx*fl«iiS'ti^cefy- 
boM  of  1iih«fttai>ce  majf  be  IvitMl^  by 
an  itnitid^,  nr  conrlAfott  oOiriMifim 
or  fdooy,  ruim  nyitk9ta  s  MnHSilM    - 

637  f/7 

2i  A  oopjrbold  May  be  fonrfeHed  iff  com- 

Aoii  righn  bov  not  by  A  €Mf¥i6HdR  ototy 

iM 

2$  If  tbe  attainfler  ha^peos  VtUUtt  ikt  tt- 

.  oant-  It  nuiakteAt   a  eopfhM  ianot 

fbrfdced,  bat  (hall  go  to  the  heir  at 

lair  •    7«//ir(N) 

74  Ateoiamatflawy  npon  a\i  attaf bd^  of 

f»«aft)D  or  felony^  the  king  had  a  rfght 

utterly  torwaitt  the  lands  bdded  of  any 

bat  himfelfi  ^c.  637,  638 

a;  How  the  king  19  nowintitled  to  the 

26   WsiIRa  THa  GOODS  SHALL  BB  POft» 

rttTEii  iM. 

27-  AM  thfiag^  comprthended  tinder  the 
BOtioB  of  a  perfonal  eftatr»  whether  In 
aiQioB  or  voflcflion,  wbkh  the  offender 
liath in  htvmtmrighe^  are  liabte  tofot' 
fwmt  *^    -'-  •  •  63«Cq 

28  Whetber  a  felon  (hall  forfeit  the  goods 
of  others  iolto  by  him  UU.  (N.) 

zg  A  ttrm  limited  to  execotori,  and  not 
ve^d  in  the  party  himfelf,  is  not  forfeit- 
able iiid. 

^ty  A  bofnd  or  leafe  made  to  a  )>erfon  in 
t^oft  ibe  forfsirable  '%8r.  10 

31  The  tkvft  bf  aterm  fin-  the  itfeerf  ^the 
^offender,  his  wife,  or  childran;  is  for- 
feitable, if  Iraodultmly  madeto  avoid 
a  fobfecpenr  farfisitttie  639 

3  a  If  fppb  a  term  be  bona  Jidi  oiade^  it 
fliaUonif  be  fbifehabie  hkr  ^  the 
offeader^  intersftia  iiextendb  *     iUd, 

33  A  power  riftnred  10  the  grabteit  to 
•  do  fome  paifdnal  aft  is  not  Imitab^s 

34  In  WrtHTCASISTRtlvaS'VIASONAL 

'  SHAIL  tt yoafBiTio.     ':  ^39  £  13 

35  Things  peHbnalihaii  be  fcfMted  up- 
on a  CQUviSion  of  treafQpi<Of  friony 

36  They 'alfo/ ketone  fedbiibdt^'OpoB  a 
fugamfitk  fGund  b)e  the  oerdBsr^^/rr 
tvijinn  urporit  639  f.  14 

37  The  goods,  upon  fueh  a  finding,  are 
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A    XA^B:Lt    or    PrI«01'PA&    MaTTKRI. 


53  Wkerc  bodt ««  fftmrn^M-mm  mi 

h» wife,  «n/ #iy iMfV < ilMriwi i*- 
diei,  the  cniiil  u  fotltitcd  hy  bit  au 
taioder  P^J^^  £%  12 

54  Tiio  riglitto««mir^4MWiOf«vcrie 
an  tnoot^m  oomnoa  «ccaf«ry  i»  noi 
fbrftHttd  hjrtliefe  AMaifs     .  642  f«  15 

55  Tlia  a»er«  right  of  lAioa  ta  lands  ia 
the  haads  of  a  ftranger,  as  of  41  J^fi^tf 
imaMiw«voftlMl»eirafa4^fi^t  it 

56  A  right  of  eatry  into  lands  to  wbkh 
a  p8r£a  ataaated  of  high  trcalba  is  ia- 
utled>  is  at  laach  fpr 6tad  at  lands  in 
poSeffioo  m^* 

57  The  king  ihall  aoi  ha  adjodgad  k 
poftfian  of  foch  lapdj  dll  •fia^  aad 
fuF^faciat  and  fiifmn  on  fuch  office 

ihid. 

58  Hoar  iha  king  becanu  pofiaffed  of 
fnch  laodt  iU  €9mm»u  Imw  iM. 

59  Where  a  tenant  in  tail  of  the  gift  of 
the  ciam  makes  a  feoffment  in  fee,  the 
levcrfioo  being  ftill  in  the  cfOwa»  and 
afterwards  is  attainted  of  high  treaibn, 
the  fighl  of  the  entail  is  fotfettcd  to  the 
crown  64a  f-  Z4 

60  Whaie  one  attainted  of  high  tiWon  k 
IciM  of  a  defiBtfible  eAate  in  tail,  and 
hath  at  the  fame  tine  a  right  to  an  an- 
cieat  entail  which  is  difcontiaoed,  he 
fbrleiu  both  the  entail  in  pofleffiQn,and 
the  right  to  the  old  eolail      64^  f«  25 

61  A  power  of  revoking  the  ufes  of  a  fet* 
tlcoieat  may  be  forfeited  by  forceof  the 
33  Ucn«.8»  if  the  extoitioa  of  it  re- 

•  qniic  nothiog  bat  what  may  be  as  well 
performed  by  any  other  perfon  at  by  the 
party  by  wtom  it  was  rafirvad 

643  f*  16 

62  la  what  caies  the  form  of  the  frovt/i 
by  which  teb  a  pewar  it  referved,  will 
keeif  the  forfaitare  oat  of  the  ftatate 

63  Aa'iiiHKiiiy  graatad  an  a  man  pr§  tmr 
Jiih,  impndiU§^  b  not  forMcabk  by 

theft  Ikaiatea  644 

64  .^uintt,  if  an  office  granted  to  a  man 
Ibt'life^  and  reqniriag  IkiUaad  oonfi^ 
deneo,  he  forfeitable  iUd. 

65  If  an  efiea- be  granted  infif^  It  may 
be  fofffaitad  by  tk  €mmm  hw     Hid 

(6  KflaM  ttul»  are  foifcM  by  Cma  of 


the  iapi4a  <<  all  iaanaAi  of  whac  »a« 
lam  ftaaar/ '  ia  an  ad  nf  parUameoc 

?4^644f«a8 

6y  The  Aataaat  oSfrmmmvi^  whiah  gtva 
e  gcaenU  forfeitare  of  aU  the  Uod#  attl 
taoeaaentt  of  the  ofimdar,  erand  aot 
to  land  in  aacail  iiidm 

68  A  frviog  of  €9trmfthm  9/  ilttJ  Ia 
a  aatttie  caacaraing  Aloay  doth*  bjr 
aeatflary  coaki|aeace,  ftva  the  land  IB 
the  heir  644  f.  29 

09  A  ^ytag  of  land  to  lha  heir  .iMCveata 
eomp tioa  of  bkKNl  aed  lafii  of  dower 


70  A  fariag  of  the  cormption  of  blood  ia 
a  teote  coaceraiag  tnafiw»  doth  not 
ftve  the  knd  to  the  heir  iiutd 

71  The  forfeiture  upon  an  attahder  of 
either  treafon  or  felony  (hall  have  rela* 
lion  10  the  timeof  #i»  ffitM,  for  avoid- 
ing all  fobiequent  abeaatioo  of  ih 
^SaeA  644^*80 

72  But  as  to  chattels,  the  forfeitare  ihall 
only  relate  to  the  time  of  tti  tmrnSim 
0tjwgmm  fecit  foond  iHd. 

73  Slmm^  whether,  in  frmmmn,  tha 
fbrieitQra.fliall  relate  to  the  time  of  tim 
offkma^  or  only  to  that  of  tbtjndgmmt 

644&31 

74  The  attainder  as  u  mum  pn^f  ili^ 
only  relau  to  the  time  of  iktmtiaimdfr ' 

64$  C  3a 

75  Any  oneindided  or  appealed  of  trea- 
fon or  foloay  may  i§»mjfdt  iett  any  of 
his  chattels,  real  or  perianal,  for  ihe 
Aiftenance  of  himMf  and-  faaiily^  nntil 
they  are  forfeited  64$  f*  33 

76  The  goods  of  fuch  a  petfoa  caanot  he 
removed  till  they  me  forfoked 

64c  C  34 

77  Whether  the  goods  of  a  peHbn  indift. 
«edjttay  hetsveniofied,  and  datainad  ia 

cuOady  hefme  she  conviAioa,  and  till 
they  are  forfticed  645  £  |{,  mmdHttu 

78  ^aarr,  Where  a  perioo  is  fmmdgmU 
ty  of  aarder  bf  the  covoMr*t  iaqoeft^ 
ivhetherthe  corcmes  foaU  Joquira,  and 
valbehb  goads,  and  dtUtar  ahem  to 
the  oawaihip  ^5  ^»  36 

t9  The  paity't  goods  may  be  appratM 
^  the  fkeiifropmi  a  ata  ^  «a«aa/ar 
retoiaad  10  the  iimKl  tefimi 

646  f.  37 
80  Bat 


A   Taelk   of  Phikc 


80  Bat  by  i  Rtcb.  3.  c.  }»  noflieri/F,  &c. 
ihall  rcMi»  tb«  gc>^(k  of  any  piqribii  im* 
priibned  on  fafpicion  of  felony,  until 

*ibfh  pcrfoa  be  cooYidedy  ^'hit  goods 
forfeked  l»it^  646  T.  58 

81  Tkk'  fteciite  extends,  as  well  to  the 
« ieianiiv  of  inoBey  a<  to  any  oA^r  cb»t- 

"icl  ..,.,.  (S#6f<  39 

8x  TJiegoodf  nay  be  ftiied  atioon  as 

« ibrfeicod'by  force  of  ttiirAAfot^.  .&c. 

^  646  f.  40 

^  ^^Mi^   whether  the  -kiag  t^  the 

good*  forfcitedfttbjed  to  ch^  debc»  of 

.  the  party  iii^.  (N.  3O 

S4  At  coiiKOon  law  it  was  no  plot  kr  the 

townibipthat the .poodi  weie delivered 

•  to  a  particular  perfon,  aaid  ibat  he  bad 

cnbessiled  them  ,£46  C  4 1 

85  But  by  SI  £dw.  ^..e*  $,  -if^oyinaD 
or  lowD  cbar^  with  the  goods  of  fe- 
lons wiJJalledge*  in  difcbarge  of  bimfelf, 
another  who  is  chargeable,  he  ibal) 
be  heard  646  f.  42 

86  In  what  ca&s  a  wife  ihiH  loJir  her 
4owef— flrV«Z)0«iwr  647 


R( 
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..    FORGERY.. 

1  Forgeiy  is  not  within  the  jurifdidion  of 

jttfikcs  of  the  peace  6o«  61 

J  In  what  caies  tbe  forger  of  writs,  and 

'  other  proceedingt  of  <o«rt9»   aiay  be 

proceeded  againft  bj^atucbmeot       25 1 

3  The  court  will  not,  without  fpecial 
caoibft  .r«aK>vcan  indJAmcot  for  forge* 
ryby  €frti§rsfi  at  tbe  prayer  of  tbe*de- 
fendaai  .    408  f*  29 

4  A  convidiott  of  forgery  ooi  5  Eitz, 
G*  14,  is  a  good  caofe  of  challeoge  to 
a  juror  -  .    ■•    :  $^7^  58S 

5  And  fpurs'i  wbeiber  it  is  ^not  a  good^ 
obje^oa  to  the  coapftCTwy  of  a  wit-' 
aefo  609  r«  19 

6  A  perfon  wbofe  pioperty  is  prejudiced 
by  a  forgery »  is  ao  enideoico  to  piove  it 
on  an  iodidtment  or  informatioa      6«  i 

7.  AnrWtabn  why  a  perfofi  oq  $  EJtz. 
tth^  nmne  is. forged,  < caataot  be  a 
wit,seil»9  ia  that  be  May  .bffne.flisi  a^ion 
l4»ibciiijtti|!  !(  ii.    ;    t      i£/V. 


1 
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A  Tabu  or   Prikcii^al   Matters. 


appeak  were  in  the  French  tongae 

Page  ^^  J 
But  now  all  proceedings  Oisll  be  in  the 
EAgHlli  language  only,  tod  not  in  the 
Laila  or  Prencb  iM. 


FRESH    SUIT, 

1  If  a  gaoler,  opoo  frelh  fair,  retake 
a  prifem^r  without  lofiag  fight  of  hin, 
it  fliall  not  be  conftrued  an  e(cape: 
bot  otherwife  if  he  kill  htm  in  the  par- 
fuit  19ST.  6.  aoi  f.  13 

2  RellitBtion  of  goods  in  an  appeal  of 
lapcni)^  ii  the  fweceflary  <oo^tience  of 
laaking  lirefli  fait  after  the  ofFeoder. 

248  f.  50 

3  Anciently  the  party^  to  nake  frefli 
fuify  ought  to  nave  ralfed  the  hoe  and 
cry  248  f.  5 1 

4  N  ow  if  the  party  be  guilty,  of  no  grofs 
negle^k  in  endeavoariog  to  apprehend 
the  QiOG»der»  it  is  fufficient  freih  fait 

249 

{  The  frefii  fuit  ihall  be  enquired  of  by 

the  jury  who  try  the  principal  matter 

249  f.  52 

6  Upon  the  finding  of  the  freCh  fuit  by 
fuch  jaryi  the  coart  may  award  redi- 
tu cion  ihiJ<, 

7  How  the  coart  may  enqoitt  of  the  freOi 
fuic,  and  award  refUcution  where  the 
appell^  H  convi^d  by  confeiBoa 

iiid. 

5  The  inqueft  which  inquire  of  the  frelh 
fuit  ia  &  jsktxtL  inqueit  of  ofiicc,  to  fatisfy 
the  confcience  of  the  judge  Uid^ 

9  The  inqoeft  of  firefh  fuit  if  in  the  dif- 
cretion  of  the  court  ibid. 


G, 


GALLOWS. 

TJ'c  pririlcge  of  the  c'ergy  may  be  al- 
lowed at  any  time^  even  under  the 
gal  Iowa  J04  f.  1 1 1 

GAME.— f^iV*  drticrarU 


<jAOL.-^/7^  CmtuimM. 

1  By  14  Bdw.  )•  «.  10/  thecedodyof 
gaols  if  rgoined  to  the  office  of  iheriffa 

'Fag§i9tC6 

2  By  $  Hen.  4.  c.  10.  none  Ihall  foe  Im- 
prifoned  bot  in  the  common  gaol  iM» 

3  None  ato  claim  a  prifon  bb  a  francfaife 
unlefs  lie  barre  alfo  a  gaoI*de]Jv«ry  i8a 

f.  7 

4  By  If  ft  12  WilU  3,  €•  19.  jiiftitfa  of 
peace  art  enabled  to  rebuild  and  repair 
the  gaob  at  the  expeoce  of  the  county 

Nsft  in  marg. 

5  Ev«ry  gaol  in  the  kingdom  is  the  gaol 
of  the  kmg^s  bench  g  f.^ 

6  No  perfbn  can  jnftify  thef  detaining  a 
prifoner  tn  cuftody  oot  of  the  commoa 
gaol  without  fome  fpecial  canfe  td% 

f.9 

GAOL-DELIVERY.— r/ir  Ji^zg. 

1  The  coramiifion  of  gaol-delivery  is  « 
patent^  in  nature  of  a  letter  from  the 
king,  to  certain  perlbns  appointing 
them  his  juftices,  or  two  or  three  of 
them,  of  which  number  fach  a'  partis 
cnlar  perfon  is  fpecially  required  to  be, 
auiborifing  tbera  to  deliver  his  gaol  at 
a  particalar  piece  of  the  prifoners  rhea 
in  it  3tf.  I 

2  For  this  purpofe  it  appoints  them  to 
.    meet  at  fuch  a  place,  at  an  appointed 

time^  Sec.  where  the  iheriffis  coBomand* 
ed  to  bring  the  prifoners  tM» 

3  Thele  commiffions  maft  be  agreeable 
to  ancient  precedents  2.  21.  31 

4  juAiees  of  gaol-delivery  may,  by  the 
common  law,  proceed  upon  any  in- 
diamertt  of  felony  or  trcipafs  iband 
before  other  ioftices  ag^inft  anyperv 
fon  in  the  priion  they  are  commiifiooed 
todelirer  31  f.  2 

J  By  4.  Edw.  3.  c.  2.  in  affirmance  of 
the  common  law,  julhceaof  gaol-do- 
livery  may  deliver  the  gaols  of  perfons 
indidled  before  jofiices  tf  the  peace 

iisd. 
6  But  jufiicci  of  oyer  and  tenniner  can 

only 


r 


!; 


j^/^^** 
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only  proceed  againft  perfons  indidled 
before  themfeWei  t^tp  3 1  T*  2 

7  Juftices  of  gaol-delivery  have  power 
to  uike  an  mdidfltent  Atfttfel^es  31 

•       f.  3 

8  They  can  only  deliver  the  gaol  by 
prouamatioii  where  there  it  ntf  )odi^ 
Aent»  and  by  p^p^  trid  where  theni  it 
one  »  3a 

9  Contrary'  to'  fbme'  op!iiieii«»*it  ii  «Bnain» 
that  julticcs  of  gaol-delivery  may  de- 
liver the  eaol  of  peiicmi  copupitced  ibr 
htghtreafen  3a  f.  4 

ic  ^Mr#,  \vhether  jtiftkes  of  gaol-^de- 
livery  nMy  receive  an  appeal  againfl 
accedes  to  a  felony »  the  principal  to 
which  \t  in  the  cufiody  ef  the  gaol 
they  tie  coaoimiGened  10  deliver  32^ 

1 1  Jufiicet  of  gaol-delivery  may  take  an 
iadi^tment  aeainft  tme  admitted  to  bail 

53(N)i 

12  Jafticeaof  Ktol-de1ivery,oa  proclama 
tioiu  may  difcharge  all  prifoners  who 
are  either  not  indiQed  or  not  profe- 
coted.  But  this  power  doet  not  ex- 
tend either  to  jadgei 'ofej^«*i^/«'- 
mMTf  or  jaftices  of  the  peace    33  f.  6 

13  Jufttces  of  gaol-deHvery  may  award 
iXieuti^m  agaioft  fuch  prifoners  as  have 
been  outlawed  for  felony  before  joftices 
of  the  peace  33  ^*  7 

14  Juflices  of  gaol  delivery  have  power, 
after  their  commiffion  it  expired,  ei- 
ther to  order  the  execution  or  the  re- 
prieve  of  the  peribna  wlio  have  been 
condemned  before  them  S3  ^  ^ 

15  They  may  by  the  comihenlaw  panifli 
ihofe  who  undnlylet'prffendra  to  bail 

33^9 

16  By  a8  Bdw.  u  they  may  award  pro- 
ce(kiotO  «  foreign  coonty  aganlll  per- 
fons appealed  befoie  thcjin  by  aa  ap- 
prover 34  ^'  *^ 

ly  3y  t?  Edw,  I.  c.  5.  they  ihall  puaiih 
fter ifla  for  letting  prifoaet*  to  bail  con- 1 
traiy  to  the  ftatute  of  Weflmkilkr.  Sid 
fum  34^11,12 

fB  By  4  Edw.  3.  c.  a.  they  ihall  panilh 
Sheriffs  end  gaolers  for  deiivering  their 
prifbnert  tipoo  bati»  when  they  are  not 
bailable  S4C13 

«o  Attd  flhia  pmriihmentt  thengh  m«ex» 


j^*fl'jf"»*«r  bail  »■  jvrfon  conviaed  of 

'*0**»SA«r,    who  hat  par<:h«fed    his 

JS    Su      ^  «'«''•**''' '**Oii  is  dcietmined 

*W  lyT"**  WamwibeeoBvioed  ofmar- 

^    *q^'ieer'    b«i»re    -tliBro    x^ainU    plain 

14    5Vfc    ■«*«     'I**?    ">"T    t>«il  hint    till   the 

^^j.      •!(«    they    m«f    bail   an    appelli 

?*'*^  d«f    to    day.    who    plead?  excon 

'^bHteWuoll  fn-dlfab>lRy  of  the    tp' 

3?    >  •bid. 

^  ^IH««  of   BM>i-delivety   have  power 

,^  -^B«a  a  coroner,    and  ibeicfore  may 

--*^V;b    an    appol    *>?    »"  appn»'cr  196 

^    ^^htfktng'*  beno^  •'iU  never  remove 
■  *«i   h»diOro«wt;    ««>«•    juflic«    of  gaol 
•t^Iv^ry  withoot  (pccial  caufc  40E 


ctPAi.    Matters* 


1 


6.juf- 


iT^e  to  Sie  «»«Tk  of  rte  pt«ce  for  the 
T*rtifi<»te  **  «»»"  con^ifliot.  of  ,  de- 
^«d.ot.  for  th«   parpofc  of  prevcnt.ng 

477.478 

il-delivery  may  havt 
I  hoot  any  piece  pi 
re  award  ;  [he  rea- 


,0^  paeel    r«torrtod  w 

^J^Ifb^^S™«l  imm/diaielyfor.he 
^^^•rf      .      pHronc.   arr.gn.d^^bcfore 

■       ^^'eTsGeo.  3.  c.  ,s.f"bfcq«mj.dE« 

^^-f 'gaol-aelive^y  may  order  iranrporia- 

»ion,  &c.  5 

»  TS'^-te.M—Vr  for  lefofing  10  "Ue  ih. 


..  <■  a  *ood  1*«  J"  Aitement  of  an  in 


GENERAL    ISSUE. 

What  pteas  in  bar  to  aa  appeal  are  con. 
filieiii  with  the  general  iffue  Pagi  z8j 
I.  137 
A  prifoner  who  pleadt  in  avoidance  of 
an  indii^lment  taken  contrary  (□  11 
Hen.  4.  c.  g,  &  3  Hen.  8.  c.  li.  which 
relate  10  the  reiurn  of  grand  juriei, 
may  Alf<i  plead  (he  general  ilTuc 

JLZ  r.  »6 
3  The  defendant  10  a  fin'  iaa  aftion  or 
information  cannot  plead  ■  fpecial  plea 
together  wiih  the  general  ilTue  J91 
f.  6s 
A  pardon  >i  ptJt  figilli  cannot  be 
pleaded  with,  or  aftei  the  general  iflue. 
unlef)  it  bear  a  date  fubfcquent  to  fach 
ifiae  !6»  f-  67 

5  A  defendant  qai  tarn  may  lake  advan- 
tage on  the  gcneial  ifiue,  that  the  ofr 
fence  arofc  in  a  different  couniy   j8j 

f.  31  p.  39+  f.  70 

6  A  defendant  qui  torn,  cannot  give  • 
di/cbargt  by  a  fubfequeot  ftatutc,  as  he 
may  apreiji/o  in  the  OatLile  upi^in  which 
he  is  iued,  in  evidence  on  t!ic  general 
ilTuci  but   he  mud   plead   it   fpccially 

393  f-  69 

7  If  a  fuil  be  broug'!'  ""  "  1"^"^'  S'""c 
after  the  time  limited,  he  may  take 
advantape   of  it  on  the  general   ilTae 

38S  f.  45 
a  In  capital  cafei  the  general  iHiie  may 
be  pleaded  with  any  oihcr  plea,  either 
in  bar  or  in  abaiemeni,  which  it  not 
repugnant  to  it,  c»en  after  fuch  plea 
ii  found  againll  the  dercndant  17-1. 
183.563 

9  The  plea  of  the  general  liTae  atnoont* 
to  a  waiver  of  a  pardon       _  565 

10  In  what  form  ihc  general  ilTue  miy  b* 
joined  in  criminal  as  wellas  capital  ca(" 

565 

I   Wliere  a  defendant  (Iiall  be  eflo/,pid  t" 

piMd  ihc  gcoeral  ilTiie  by  a  confeffi<^' 

or  a  former  ilTue  found  aosiinft  )>■■■* 

i&id.  f-:* 

t  Stm  a^aak  dtm/t  m»y  be   ^iven  i* 

evidence  on  the  general  ilTue  in  an  'n- 

diftment,  but    not  in  an  aAioo  ^'9 

f.*4 

GENfiRAL 


A 


A      T.ABI.E     OF     PRXI7C 


GENERAL  WARRANT 
J^rnJIi  No.  3^. 


Tke  «i&  pf  general  iwiaRts  ftabed 

G£NTL£U.AN« 

I  GiMirpJut  or  ^vrmigir  are  etcher  of  chem 
good  addttion  fqr  the  e(Utc  aod  de- 

,  gree.  of  a  man ;  and  gintrofa  for  that 
of  a  woman  .  372  £111 

a  Where  an  appeal  defcribes  a  party  as 
gcailemaft  who  is  not  ib  cither  by  bijrth 
or  reputatioD,  it  will  abate  the  writ  269 

f.  103 

3  In  whatcaiet  fcasdal  thrown  opoa  the^ 
-charadcr  of  a  gentleman  was  cogniz* 
able  by  the  court  of  the  conilable  and 
majihaU  as  a  court  of  hoaoiir  15 

4  By  an  attainder  «f  treaibn  or  felony  the 
offender*!  Mood  ii  To  far  iUined^  that 
he  lolea  all  the  ^«/i/r/y  be  ini^ht  have 
Ikad  before^  and  becomes  igwbU     648 


GLOVES. 

The  ju^t^es  and  officen  are  entitled  to  the 
lee  of  glovea  upon  allowing  a  pardon 

562  £71 


GOODS. 

I  Iq  what  cafes  the  goods  of  the  ofien- 
dcr  fiiall  be  forfeited  for  treafoa  or  fe- 
lony 638,  639,  640 

■a  How  they  may  be  defcribed  in  an  in- 
didmeot  for  Aealing  them     3a9»  330 


GRAND  JURY.— f7^#  Junrt. 

I  A  grand  jury  are  retorned  to  enquire  of 
all  offences  in  general  in  the  county  for 
which  they  are  returned  299 

%  They  may  prefent  foch  ofiVnces  with- 
in  the  county  at  they  conceive  itxflnt 
redrefs,  withoul  any  bill  being  before 
theiB  for  that  pnrpofe  ihii; 

3  Upon  a  bill  of  indiflment  being  pre- 
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17  The  cooU  may  in  dilcretion  cxcafe 
Aich  |)«Hb88»  but  tbcy  cannot  bavo  any 
a^ion  for  being  fo  returned     Pagi  309 

18  GraxK)  juroM  in  tbe  (bctiff'«  torn 
ihaU  have  20s.  a  year  fireebold  or  s6>. 
a  year  fiOf>ybald  310 

19  By  3  Hen*  7*  <•  %*  every  grand  jnror 
for  ibe  ePQuiry  of  coacealmeots,  &c. 
before  jnftices  of  the  peace  (hall  have 
40a,  yearly 

20  By  5.5  Hen.  &  c.  2m  grand  jurors  in 
the  cOttR^  |>alatiae  of  LaocaAer«  ihall 
have  5  !•  a  year  310 

21  By  28  Edw.  I.  c.  9*  fberifTfl  (hall  pot 
chofe  in  incjueftsas  be  next  neighbouri 
moft  fafficsem  and  leail  fofpicioaa 

*AtV«  C22 

22  By  J4  Edw.  5*  c,  4.  all  panela  (hali 
be  siade  of  the  next  people  which 
Ihall  not  be  fufpeft  nor  procured 

25  Bpdi  thele  fiatutes  extend  to  grand 

jsrora  iliif, 

24  By  1. 1  Hen.  4.  c.  9.  all  grand  jurors 
ihali  be  of  cbe  king's  lawful  liege  peo- 
ple and  returned  by  the  flierifi  or 
their  bailiffsj  without  any  denomination 

311  ^  23 

25  Upon  this  ftatete^  a  perlbn  who  is  not 
returned,  but  procures  his  name  to  be 
read  9mong  thoie  of  the  grand  jury, 
may  be  indided  and  iined    3 1 1  f.  24 

26  It  is  queiliooed,  whether  a  coroner's 
inqueft  is  within  the  purview  of  this 
flatttCe ;  but  all  other  inquefis  are  wxth<» 
in  it  312  f«  25 

27  A  perfon  arraigned  or  outlawed  upon 
aa  lodidmeat  taken  by  a  grand  jury, 
contrary  to  1 1  Hen.  4.  may  plead  it  in 
avoidance  of  it.  StJ^  qutn^  if  he  ha^ 
taken  trial  on  it.  without  exception 

313  ^26.  27 

2  8  If  one  grand  juror  returned  contrary 

to  i  I  I^«  4,  join,  in  finding  an  in* 

di^lAeaty  it  vitiates  the  whole    313 

r.  28 

29  A  pffifoner  ihall  hafecouniel  affigned 
to  take  an  exception  so  an  indi^ment 
found  by  grand  jorors  returned  con- 
trary to  1 1  Hen.  4.  313  f.  2 

30  In  objediog  to  an  indifiment  for  fuc 
a  defe(t»  the  mord  muft  be  in  court 

312  f.  30! 


\ 


31  By  3  Hen.  8.  c.  12.  juftices  of  gaol- 
delitery  and  juftices  of  the  peace^  may 
reform  the  panel  of  grand  jurors  re- 
turned by  the  fhenff,  by  taking  out 
and  putting  to  the^namcs  which  be  fia 
impanelled  Pag§  3129  313 

32  Therefore  if  a  grand  juror  who  is 
Mtmaaifd  to  the  (acnff,  except  by  the 
juftices  in  pnrfuance  of  the  above  ad^ 
it  ihsli  vidate  tbe  indidment  he  joins  to 
find,  according  to  the  1 1  Hen.  4. 

3*3^35 

33  No  gmnd  jurors  can  indift  any  ofiinice 

whatioever  which  doth  not  arife  widiin 
theHmits  of  tbe  precinds  for  which 
they  are  returned  313  f;  34 

34  Whether  a  grand  jury  ought  to  find  a 
bill  of  indidtraent  to  be  true  upon  pro* 
bable  evidence  only  367  (N) 

35  A  perlbn  committed  as  principal,  and 
tjdcen  furreptitwufly  from  hie  coiifine- 
ment  to  give  evidence  before  the  grand 
juiy  on  a  bill  preferred  againft  his  a^ 
complice,  is  a  competent  evidence  for 
that  purpoie  iM. 

36  And  fuirif  if  a  grand  jury  (honld 
find  a  bill  to  be  true  upon  tviJinet  pal* 
fmUy  imprfttt  and  the  petty  jury 
ihould  afterwards  find  tbe  priibuer  guilty 
of  tbe  tndidroent,  m  Ugtd  ividintt^ 
whether  the  validity  of  fuch  a  con  vie* 
tion  (hall  be  impeached  on  that  account 

ibid. 


GRAND  LARCENY,    rtii  CUriji 


GRAND  SESSIONS. 

An  acquittal  at  the  grand  feffion  of 
Wales  is  pleadable  in  bar  to  an  in« 
didment  for  the  fame  offence  in  £«^- 
land  316  f.  4a.  529  C  JO 


G  R  AJiT. 

1  Grant  of  the  goods  of  a  fek)n  ftandiog 
mutes  Oiall  be  taken  to  be  good  be- 
fore it  is  to  proved  467  f.  20 

2  Such  goods  will  not  paTs  by  a  grant  of 

aU 


Vi 
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«n  Itloiit  goodig  with(Nit  being  fi>eci-| 


OUARDUN.    rt^  Jffislt,  Ho.  ^^. 


H. 

HABEAS  CORPUS. 

Fhb  Sail,  No.  18  to  No.  3$.  No.  56. 

106,     107.     II9,     134,   I3)y   136.    1581 

159- 

B  It  ii  a  contempt  ponifliaUt  by  iiMch- 
ancnt  for  •«  inferior  conrt  to  proceed 
afior  0  imiiM  twrpm  allowed     226 

r.28 

ft  A  gaoler  u  punHhable  by  attacbmeot 
Ibr  dilbbeyiog  wHii  of  hiJkuu  €9rpus 

•27  f.  31 

)  It  H  ao  cxcofe  for  not  obeyiof  a  writ 
of  h«A$di  twfmtt  that  the  prifoner  did 
not  tender  bis  feei  to  the  gaoler    ihid. 

4  By  I  A;  2  Phil.ft  Marj»  do  Miut  nrpus 
iiall  be  granted  to  remote  any  pri* 
fener  ovt  of  gaol,  except  figaed  by  the 
band  of  the  chief  jafticOi  &c.  409  f.  35 


HAMLET. 

Whether   a    nri/nt   may  come  from   s 
hamlet  265 


HANGING.~F/V6  ExtcutifM. 


HAND. 

t  There  k  no  neceiicy  for  holding  up 
the  bend  opoa  amignmenc,  being 
inerely  a  ceiemony  to  identify  the  pri- 
ibner  437 

2  lo  the  caie  of  a  potf  this  ceremony  is 
not  required  iVip/#/  f «  aMr^. 


UAKD^WKmiiQ.^FUk  Evukma. 


HEADBOROUGH.—  OtJlaUi. 


ABLE     OF     V^iKClPAL     MaTTI&s; 


e    In 


f>r  i  /oner  acquiUtd  of  ho- 


S     P^ 


^  ^^^^   ^stlcs    41    pr  ml  on  er  Ar^«////#orno«  I 
'^'<^^    133^3^       t>c      reoiitced  CO  prifon,  orl 

^«*-^^^liat  C3./«r3  li  ona  jci<le  it  excluded  from 
crl--i-ex  488,489 

o**^       Si      perfV»ci      ooRV»£led  of  homicide 
fl^all    t>^     ocjI  ff^  i  f>i  col  jcSr.  121 

^jf^r^^  jf^^  \r  crdLi^t  finding  a  man  guiliy 
of  «  jcr  ti /^h>f  «?  Iiomicide  niiy  be  pleaded 
in    l3.'-ir  to  ^    rV»l>r4ffc^  u^nt  prosecution     537 

0  F^ow    fair      ^^xr-^     Jbotnicide  is  eniided  to 
pa«r<ion  538 

1  What  f^^  is    <}u^  to  a  coroner  for  taking 

rt    of   hioi¥ii<:ide  85,86 

I^omicricie  is  indiflable)  when 
;  is  ^ivtfn  in  one  cout.ty,  and 
b^^p^os  ixa  another  314,   315 


the    ftrolC4 
tHc  dcacH 


^^^/f  snd  Marjbal. 


HO  R^  S 


E  A  L  E  R  S. 


R<l«*r       ^-     ^-    "^^    "*^  perfon  con- 

-^   •.  ^^     r^l43nio0  8    Healing    of  horfcf, 

vi£lea  o*^     *f  ^are»,    iliall  be  admitted  to 

geldings*  or  «»  ^g^  ^  ^^ 

<:Jcrgy  E^««^*   ^*    ^*  33i  (the  above 

«r^lding,    or   mare,   fhill  be 


Aatuc 


on 
put 


borfe 


\cr^y 


SA 


(he   fame 


By 


kfu 


manfier  as 

^ 484 

ll^aHoST  ^'  ^^2^^  l^ctend,  as  well  to  ihofc 
Tt^^fc  *^^*^*fi\^d.  or  challenge  more 
W'l^o     ares     oor*  ^^  ^^  thofc  who  arefouod* 

rtlty    ^y.^^'^      %.    acccflariea  both  bc- 
3  »    ^^^^r^^^^Hc    ^^^  ''^  horfe-ltcaiirtg 

^^cieiv"«'  of  a  ji^Un  kor/e 

^-^t^    the  i^*r/.A-iAr  alfo  j 

.ive?r  €>i  J^oliH  goiids.  he  is 

^^  ^  Wiil.  and  Mary,  c.  n 

«CLifterA  \^    3  •^'^  ^  .    ikid,  (N) 

,  Will-  3-  ^•*3«»fanyhorfc. 

e^V  *o^^l^!,eOtatofprif<^'ft«"difcover 
^        ^        ^'•'^•^re    who     bad  then  been  guilty 
«o  or  «*2^*.i-^.    and  caufc  chem  to  be 
,^  VioTfc-ft«f»"^^ll  be  cntJCied  to  a  par. 
H<:\ed,  HC  tia  ^^^  ^  ^ 


«a^\efe   ^* 


HOSTLER. 

Afe^//r  18  a  good   addition,    %%  < 

properly   under  the  notion  of  i 

tery ;   but  he   may  be  foed  by  t 

dition  aiUdfQurtr         Pari  2jx 

HOUR. 

I  Omitting  the  hour  in  the  count 
appeal  is  not  fatal ;  but  it  U  U 
miertit  ^6 

a,  If  the  hour  as  well  as  day  be  fet  fi 
alled^ing  the  offence  of  the  prii 
It  18  fatal  to  mention  the  day  only 
fcrib.ng  the  ofFence  of  the  acccfTari 

3  It  IS  fufficieni  to  fay  the  fa^  was 
about  fu.h  an  hour ;  and  a  mifta 
the  hour  will  not  be  material  upoi 
dence 

4  In  anindiamcnt  the  hour  is  not 
"'"^"'^       .        ,  .     334 

HO  U  SE.— r/V/  Rohhery. 
I  By  12  Ann.  c.  7,  whoever  ihall 
nioully  ftcal  money  or  goods  to  tt 
lue  of  40  s,  out  of  any  dwelling- 
or  out-houfe  thereunto  belonging 
be  debarred  from  the  benefit  of  cJ< 

z  This  aa  Ihall  not'extend  to  apprci 
under  the  age  of  fifteen  years  491 
3  Pcffons  outlawed,  and  acccflaties 
.  not  within  this  ilatute 

HOUSEBREAKING.— r/V#  RM 

I  By  I  Edw,  6.  c.  12.  no  perfbn  €9h 
id  of  breaking  any  honfc,  any  p 
being  therein  and  put  in  fear,  (hi 
admitted  to  clergy  ^gj 

t  This  ftatute  extends  both  toindidt 
and  appeals  483 

3  It  doth  not  exclude  thofe  who  chal 
more  than  twenty  48* 

4  Sid  juen,  if  thofe  who  challenge 
than   twenty   are  not  included  in 
word  conw^td  Noti  in  1 

^  This  ftatute  omits  accefifaries  483 

6  The  breaking  of  the  hoafe  mu 
fuch  as  the  law  conftrues  to  be  fe]o 

484 

7  By   3  and  4  Will,  and  Mary, 

houfebreakert  who  challenge  mor 

twenty  are  culled  of  clergy,  up 

3D  i 
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IfidiAmenty  whether  in  the  iane  or  a 
dificrenc  coonty  '  Pogi  497  f.  87 

8  By  4  and  ^  Ph.  and  Mary*  c  4.  ac- 
ceflkriet  before  10  fuch  breakings  if  ac- 
companied'with  ftealing  inadwelling- 
hooft,  are  onfled  of  thek  clergy  in  all 
cafes  497  r.  87 

9  No  breaking  is  within  the  1  Edw.  6. 
which  doth  not  amoant  to  an  adual 
breaking  of  an  hoofet  or  of  fome  part 
bfit,  as  of  a' cupboard,  &c.  fixed  to 
the  frteboldy  and  therefore  the  break- 
ing a  trunks  Ape.  is  not  within  the  fta- 
tnce»  &c.  4Q7C88 

10  By  39  £Iiz«  c.  !;•  whoever  fhall  be 
Yoona  guilty  of  fdonioofly  taking  away 
in  tbidmy  timi  any  goods  to  the  value  of 
C  8.  in  any  dwelBng-houfe  or  out- 
fioufei  &c«  fliall  not  be  admitted  to 
ctergjTt  though  no  peribn  be  within  the 
iiime  at  the  time  500  f.  9c 

11  This  ftatote  foall  only  extend  to  fuch 
a  uking  as  is  accompanied  with  a  felo- 
nious baking  500  C  96 

1 2  A  chamber  ib  an  Inn  of  court  is  a  faoufe 
"within  the  intent  of  this  flatute  ;  but  a 
lodgiiig  in  MThite-hall  or  Somerfet- 
boufeisnot  <       -     500(97 

13 19p  acceifiiry  is  onfled  of  his  aergy  by 
x'this  ihtiite  •  500  C  9B 

14  Nbrii  an  aider  or  abettor  oufted,  uft- 
lefr  It  appear  that  lie  was  afiiially  witH- 
!n  the  hbufe  50; 

1;  By  3  and  4  Will,  and  Mary»  c«  9'. 
whoever  fhal)  aid  or  abet  another  to 
break  any  'dWeiriiij^-houre,  fi^y  nvigre- 
hi^u  ^^•  andihall  folonlouily  take  to  the 
value  of  5  s.  ihail,  be  ejccluded  irom 
clergy  501  f.99 

a  6  An  afliftanty  or  an  accefl§ry  before,  to 
foch  a  felpny  ip  ai^  $tit'i0ts/i,  not  being 
a  (hop  or  warehoufe,  5ec.  without  en- 
tering it,  is  tiiil  entitled  to  clergy 

501  £  ioo>  101 

17  But  all  principals  in  any  felony  with- 
in .9  EJis.  c.  15.  are  excluded»  whe- 
ther in  the  ^me  or  a  di%renc  county 

501  £  102 
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HOUSE  ef  CORRECTION. 


1  By  6  Geo.  t.  c.  19*  juftices  of  tite 
peace  may  conimic  vagrants,  and  other 
ofiendcn  charged  with  illicit  offences, 
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«5 


/^t  It  Ts  not  ncccfTiry  tHtt  it  flioold  be 
fmJ^^  *'*^  public  hij^hwav  ;    if  com- 
*t!ed  in  g|   coppice  it  is  fofficicnt 

^^    -'^  *7  B*n3^  c.  1 8.  the  inh^bitano  o/ 
^*-y  hundred   wh^re  the  offepcc  fball 
committed  (hall  pay   half  the  da. 
es    recovered   again  (I  the  haodred 
r      »«^leaing  hue  and  cry  jit 

o  flue  and  cry  fhall  be  deemed  fuffi 
*r,     unlefj  made  both  withborfcmen 
footmen  /^// 

r^o   perfon  robbed  ftiall  maintaia  any 
-Oil     upon    thefe  ftatates,    aniefs   he 
e  immediate  intelligence,  aod  with- 
►  days    before  the  aaion  be  exa- 
^^  o^^"^*"*  ^  roagiftrace,  &c.       i^/V. 
^     9  Geo,  2.    c.   1 6.  the  perfon  rob- 
■^  moft  alfo  give  notice  to  a  conftable 
r  the  pface«    defcribing  the  paitico- 
i  of  chc  robbery,  &c.  &c.  |i8 

o   hundred    ihajl  be  chargeable,  it 
felons  be  apprehended  within  forty 
s  after  notice^    &c.  in  the  gazette 

^*  ^^co»  2.   €•  24..  no  perfon  fball 

ircr     zDOre    than   200  L   unlcfs   two 

^ras  are    in  company  at  the  time,  of 

•abery  /4;V. 

^^      *>y  3<^  Geo.  2.  c.  3.  and  4  G?o. 

^     ^.    uolefs  three  perfoos  b^  toge- 

^      if  the  plaintiff  fi  receiver  of  the 

ax  I&V 

tfe  ivho  are  taken  upon  a  hne  and 

^  irrepleviiable  by  the  ilatute  oi 

iniler  154  f.  41 


I  ment  for  the  damage  to  the  wife,  and 
ftiall  have  fepara^e  ejcecutions  for  their 
fcveral  damages  Pag4  290,  2q  ^ 

4  A  wife  cannot  be  fA^de  an  acceQary- 
^tr  to  felony  by  any  rtuipt  whatfo^ 
ever  given  to  her  hulbaod       451  f.  3^ 

5  But  if  a  wife  procurt  h^r  k^ulband  tck 
commit  a  felony,  it fittm  to  malj^e  h^^ 
an  acceftary  6f/hrg  ili^ 

6  No  other  relation   than  that  of  n  *u;//r^ 
to  bet  hujffimt,  will  exempt  the  xqcei y^*^ 
of  a  felon  from  being  an  acceiTary     ^ 
the  felony  i^sj^ 

7  Therefore,  if  a  buiband  receive  i^j* 
guilty  wife,  he  is  thereby  an  «cceflar^ 
to  her  felony  i&i^ 

8  A  hufband  and  wife  beii^one  perlon  *" 
can  no  more  give  evidence  for  oragalnrf 
each  other  than  they,  can    for  the^,* 
fclves  607  'f7  i^ 

9  Exception  allowed  to  thU  rule  in  cafc^ 
of  evident  necefllty  ^^  ^ 

ip  ^n  vpwl  lies  a^ainil  a^npr  ca^^^.^ 
without  taking  i;|od(^of  the  hufband 

II  But  a  wife  cannot  bring  an.  ^pp^i 
without  her  hufband  ^W 

la  In  an  appeal,  the  ad^itio^  c^the  place 
of  habitation  of  a  wife  is  Uijficiexitly 
(hewn  by  Oiewing  that  pf  th^h^/blJnS 

15  Wh^t  lands  (hall  be' forfeited t»V^«f 
tainderof  the.hufb^adf  which  he  hold^ 
in  right  of  (lis  wife  637,  4tcl 

14  In  what  ca^s  dower  flu^  be  forfeiteci 
[Tidi  Do*wtrJ  e^6  f. 


^^ 


ED.-^^/V5r   JBfiape.      ff^  tfftd 


K 


A, 

tk)ali 


acq*'* 


sbaKD  ^«^  Wife. 


^c^ert  being  appealed  with- 
Jmufband  cannot  have  damages 
^^^uittal,  fad  quire  j^^o  f-  149 
ir^cy  may  be  iuftaincd  at  coro- 
by  buftand  and  wife,  for  a 

9  appeal  againa  tb^  wife  onlf 

a2id  and  wife  are  appealed  and 
^  they  (haU  baye  a  joint  judg- 


I    Mtd   If 

IDENTATE  NO^INIS,. 

To  revcrfe  an  outlawry  opon  an  indiQmeat 
for  a  variance  in  the  name  of  the  de-> 
ftndant,  betweea  ther  record  and  the 
proccfs,  the  divcrfity  muft  be  flicwn  by 
the  writ  idtntait  nomimi$  6^  ^ 

IDEOT. — f^''^*  ^Pt*'^i  if*'  s6«  •4»- 
frtvtr.  If*.  6, 


D  9 


jBa 


<i 
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JEOFAILS* 

1  The  (latates  of  jeofails  do  not  extend  to 
crlimnal  profccution  ^  47 

2  By  9  Ann.  c.  20.  they  fhall  extend  to 
infbrmauoAa  in  the  nature  off  Mw^r- 


JEW.— C/rrg7,  iV#.  5,    Ewdmi,  N0.  $. 
IGNORAMUS.-Ora«^>rX. 


IMPARLANCE. 

Where  in  appeal  may  be  abated  before 
and  after  imparlance  c.  23  f.  102 


IMPEACHMENT.  —  f7i&    Trial   hj 

I  A  loid  committed  by  the  houfe  of  lords 
on  an  impeachment  of  treaibn^  and 
afterwards  pardonedt  cannot  be  di/^ 
thargid  by  the  court  of  king's  bench. — 
Sed  fUTit  if  the  court  may  not  bail, 
cfpedally  if  no  pvliapaent  be  fitting 

171,  172 
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ft  By  12  and  13  Will.  3.  c.  2.  no  par-  I     me 


don  under  the  great  feal  (hall  be  plead- 
ed to  an  impeachment  by  the  com* 
mons  in  parliament  557 

3  But  after  the  impeachment  is  tried^  the 
ofiender  may  be  pardoqed       ihd.  (N) 

4  The  neceflity  of  making  a  high  fieward 
for  the  trial  of  an  impeachment  for 
high  tre^lQOj  has  ,been  denied  by  the 
lioufe  of  commons 

5)2   £»  I   Notihfiuarg. 


IMPLICATION.^/7ir  hundminu 

IMPRISONMENT.— ;^/^  Cmmkmnt. 
4rf^%     Hatioi  Corpus. 

INCENDIARIES.— ifr/S«. 


wii 
aai 

9  Th 
feal 
pan 
feca 

10  Ar 
fecu 
intic 
fine 

11  All 
turb; 
and 
exsn 
be  in 

12  No 
they 
becon 

13  Wh< 
of  pu 
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matter  of  pnblic  convenience,  in  of- 
fender 11  paoifhable  both  by  adlion  and 
indiflmenr,  unlefs  Aich  a  mode  of  pro-> 
Gccdiog  la  exprcGIy  excluded 

Pagt  loi  f.  4 

1 4  Quirtg  if  tfie  offender  has,  in  an  a^ion, 
teen  fined  io  the  i/Vjt  «^hether  he  can 
afcerwarcli  be  indided  for  the  fame  of- 
fence ihid. 

15  No  offence  againft  a  (latute  of  a  pri* 
vate  nature   will  bear  an   indictment 

iHd 

16  Inflances  of  injnriei  which  are  not  in* 
d'aable  (N)  2 

17  Where  a  new  offence,  not  prohibited 
by  the  common  law,  is  created,  by  fla- 
tute,  and  a  particular  manner  of  pro- 
ceeding appointed,  but  no  mention 
made  of  indidlment,  no  indi^oientcan 
be  maintained  on  fuchilacute 

301,  301,  *«i/(N)  3 
tS  Buciffuch  a  Ratute  give  a  recovery 
by  ad  ion,  bilT,  plaint.  Information,  or 
^thefwtfi,  then  it  authorifes  a  proceed- 
ing by  way  of  indldment  302 

19  Where  a  (latute  addt  a  farther  penalty 
to  an  offence  prohibited  by  the  com- 
mon law,  the  offender  may  ftill  be  In* 
difted  as  at  common  law  siid, 

20  If  foch  an  iadidment  conclude  coMtra 
foTwuLm  ftatutu    and  cannot  be  made 
good  upon  the  (latuce,  it  may  be  main- 
tained asi  an  indidment  at  common  law 

ihid. 

%  I  Where  new  created  offences  are  pro- 
hibited ^^  a  general  prohibitory  claufe, 
an  indidment  will  lie ;  bat  not  if  the 
daafe  be  particular, and  fpecific  remedies 
are  appointed  (N)  3 

22  Where  a  nenuoffknti  h  created,  an  in- 
didment  will  lie  on  a  fuhftamivi  pro* 
hibitory  claufe,  although  there  be  af* 
terwards  a  particnlar  frovifiou  and  re- 
medy given  iM* 

Bj  An  indiddient  will  not  lie  where  a 
flacute  creating  a  new  offence  is  not 
prohibitory,  but  only  inflids  the  for- 
feiture^ and  fpecifies  the  remedy   ihid, 

34  Where  the  offence  was  punifhable  be* 
fore  the  flatute,  the  particular  remedy 
given  in  it  is  cumulative ;  but  where 
ite  offisAM  VM  Aot  punifhabic  at  coin* 


roon  law,  the  particnlar  remedy  given 
muft  be  parfued  Pmgi  302  (N)  3 

25  WHEaa  JNDICTMBMT  IS  UKN&CES* 
SARY  302 

26  Anciently  a  per(bn  taken  upon  imme- 
diate purfuic,  with  the  property  doten 
upon  him,  might  be  brought  into 
court,  and  tried  without indidiment 

302  f.  5 

27  But  by  25  Eliz.  c«  4.  &c.  proceedings 
upon  the  muimevn  are  wholly  taken 
away  N»  in  rnarg* 

28  In  trefpafs  for  goods  in  the  king's 
bench,  if  the  jury  £nd  they  were  flolen, 
the  defendant  may  be  tried,  on  fuch 
finding,  for  the  felony  without  indict- 
ment 303 

29  But  fuch  a  finding,  except  m  a  courc 
ofaiminaljurifdidion,  has  no  effect 

ihidm 

30  Even  in  the  king's  bench,  on  an  in- 
di^ment,  if  the  jury  find  that  fome 
other  than  the  defendant  did  the  fadl,yet 
that  other  cannot  be  tried  oh  fuch  find- 
ing without  being  hH  indided      ihid» 

31  But  it  is  otherWife  on  the  finding  of  a 
coroner's  inqneft  ihid. 

32  A  verdidk  upon  a  declaration  for  a 
mifdemeanor  \tk  a  proper  coort,  will 
ferve  for  an  indiAment  againft  the  per« 
fons  fisund  guilty  by  it  ihid, 

33  Where  a  perfon  may  be  tried  with- 
out indidtment  npon  an  appeal  not 
proiccuted  {Fidi  JppuJ)  303  f.  7  to 

306  f.  1 4 

34  Whether  one  may  be  tried  at  the  fuit 
of  the  king  for  a  capital  offence  upon 

.  the  fheriff''s  return  without  any  indidt- 

ment  306  f*  14 

3;  A  man  may  be  arraigned  upon  an  in- 

didlroent  while  an  appeal  is  dependinc; 

306  f.  15 

36  Who  may  be  iodiflors,  and  in  what 
manner  they  are  to  be  returned  {Vide 
GrMndJurj)       307  f.  16  to  313  f.  34 

37  Within  what  place  the  offences  en- 
quired of  by  the  grand  jury  muff  arife 
(Vidi  Gra^dyitrj)      313  T.  34  to  319 

38  If  it  doth  not  appear  by  an  indiA- 
ment  that  the  ofllence  arofe  wiihin  the 
county*  or  riding,  or  other  fpecial  di- 
vifiODf  or  predfiA  for  which  the  jury 

3  D  5  which 


whsdi  fettod  It  WM  ieC|ira^d|  it  19  er- 
roneous P^^4  ^14 

39  ^  fprtipri^  if  {i  ilppear  tbat  tbr  O^ 
l«fice  ^ttt  in  a  difPereot  couocy  chan 
that  for  which  tb^  g'raad  jqry  ar*  re- 
tamed  fi<V. 

40  ^irfyy,  if  (lie  finding  of  potlitciral  mat- 
ter, exprefsit  alledged  in  the  tndi'^l- 
ment  10  h«vf  happened  ip  a  different 
cooptyi  is  not  void  ibi^^ 

41  In  what  manner  the  copnty  and  place 
in  which  (he  oiFeoce  atojfe  iQuft  bp  ex< 
pefled  in  the  indiftment  iki^, 

^2  if  ttpon  not  guilty  pleaded  it  Iball  ap» 
pfcar  that  thp  offence  was  coaunitied  in 
%  different  county  from  chat  la  which 
the  indi^qient  wa#  foufidi  (he  defend- 
ant &A\\  be  icquitted  3>4  f*  3$ 

45  ^y  fh^  eomxnon  law  if  a  man  had 
died  in  one  county  of  a  (Iroke  received 
in  another^  he  cou}d  not  b^  indiQed  in 
either  514  f  36 

44  But  by  t  Ir  3  Edw«  6.  c,  14.  where 
any  perfon  fhall  be  ftricken  or  poi- 
foQed  in  one  county*  and  die  of  the 
fame  in  another,  ao  indiflment  may  be 
fbnnd  in  the  cpDOty  where  (be  dedth 
fhall  happen  SUiS'? 

^;  By  2  Gto^  t.  i*  i|.  where  tjie  IhofLe^ 
&c.  (hiall  happen  .oppn  the  fei  or  out 
of  £nglandy  add  the  d^ath  epfue  with- 
in any  county  of  England,  or  where  the 
flroke.  &c<  (ball  happen  in  England, 
and  tne  death  abroad ^  aa  iodiSttiint 
may  be  found  where  eithef  t^e  death 
or  Hroke  fhall  happen  3 1 5 

46  So  if  a  fBJEt  done  in  one  county  prove 
.  a  nofance  ip  anpthert  it  ffiay  b^  indidled 

in  either  3*5*?  37 

4.7  If  one  guijty  of  larceny  ip  onp  county 

carry  the  goods  ftpfen  (ntp  f notber,  he 

may  be  indidted  in  cither        315  f«  3^ 

48  If  a  loan  m^rry  f  wo  wivei,  the  firfl 
In  a  foreigpcoanty,  and  the  fecopd  in 
Englai^d,  %^  tnay  b(  indf^  in  Eng- 
land .315  f*  39 

49  If  a  wp^aa  be  taken  by  fe'ce  in  one 
countf  and  carried  iptp  ^nptl^er,  and 
there  ipariled^  the  odfend^r  (i^ay  be  in- 
di^d  and  (fled  \^  tj^e  (ecfmd  couhcy 

315  ^.401 
CO  l^ut  if  a  recofd  \m  ftolen  or  avoided,  64  G 
$(•  |>?ftl^  ip  one  coamy  and  partly  10  /    th 
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^Y  No  periphrafn  will  fof  pif  thok  words 
of  art  which  the  law  hath  appropriated 
for  a  description  of  tbe  offence 

pMgf  3ao  f.  55 

46  Where  do  techaical  words  have  been 
adopted,  the  ipecial  manner  of  the 
whole  h6i  ougkt  to  be  (et  ibrth  with 
fuch  certain t]r»  that  it  may  jadicially 
appear  to  the  court  that  the  indidors 
have  not  gone  apoa  infoficient  pre- 
miies  }*of«c5 

67  An  indidmeRt  for  breaking  pri(on 
without  (hewing  the  €aa(e  of  impriibn* 
ment  is  bad  iM, 

63  An  indifloient  for  refufing  to  be  fworn 
confbble  after  itgitim*  nt^S^ekai,  muft 
Ihew  the  manner  of  the  elcAion     i^fV. 

69  An  indiAmeot  of  burglary  maft  have 
the  word  m$damt€r  321 

70  An  tndiAaent  for  a  nofance  for  doing 
that  which  in  its  conleqaences  only, 
and  not  in  iifcff,  ti  fo*  mail  ihew  the 
cjffcamftances  which  caafe  the  nuiance 

Hid. 

71  Bat  where  the  thing  done  ii  in  itfelf 
a  nulaoce,  as  keeping  a  bawdy-hoafe, 
$ic.  the  particalar  circomftances  are  not 
neceflary  ibid, 

7a  An  iadidmcnt  for  coining  mlebtmj 
like  the  king's  money  mofl  mew  what 
iDOaey :  the  reafon  of  it  iiid. 

73  An  indidment  for  penary  not  (hew- 
ing in  what  manner,  and  in  what  coart 
the  falie  oath  wat  taken,  is  iniiifficient 

Hid. 

74  It  ia  neoe(rary  both  in  indidmenti  and 
appeala  of  mayhem  and  raorder  to  (et 
forth  particalarly  in  what  manner  the 
hart  was  given  itid* 

75  An  indi^lmf  at  (or  extortion  €»lort  tf- 
fiiU  withoat  (hewing  for  what  it  was 

extorted,  held  good  i&V. 

76  An  iodidmeac  for  procaring,  &c, 
mnft  ihew  thefaUe  tokens  321  (N)  10 

77  An  iodidtment  for  words  againfl  a 
jttftice  mnft  (hew  the  words  ihd, 

7S  An  indiAment  for  obftrufiing  a  inf- 
ti(;e  mnft  (hew  how  it  waa  done     wid. 

79  An  ipdi&meiit  for  a  contempt  of  a 
warrant*  (k*  muft  (hew  the  nature  of 

.  t^  warrant  ihid, 

%0  Am  indiftnient  for  a  firtihk  Mfj 


ooght  to  contiun  a  pofittve  charge  of 
di£iifiM  Ptf^r  321  (N)io 

81  An  tndi6lment  charging  a  man  dti^ 
jon£^ive)y  is  void,  aa  murdruvit  ^ilmwr^ 
dr^ri  cmu/amit,  Sec,  321  f.  5S 

Sa  Every  indidtment  maft  charge  ibme 
particolar  offence,  or  elfe  feveral  of« 
fences  particularly,  and  certainly  ex- 
prefTed,  and  not  with  being  an  offender 
in  general;  the  reafon  of  this  mle 

32a  f.  59 

83  Inftancet  in  which,  upon  this  ground, 
indidlmentt  have  been  held  too  general 
and  infufficient  iM.  &  (N)  1 1 

84  Anciently,  indictment  /or  con/piracy 
in  general  was  held  good,  and  the 
genera]  charge  of  infidiatwu  wwrum  it 
dipofnUutru  Mgrorum  oufted  of  clergy; 
but  this  if  remedied  by  4  Hen.  4.  c.  a. 

323 

85  Bat  a  man  may  be^/iirr«»f  indided 
as  a  common  barrator ;  bat  the  defend* 
ant  moft  have  a  nott.  of  the  fadts  in* 
tended  to  be  proved  delivered  to  him 
previoni  to  the  trial  ihid, 

86  There  is  no  need  to  name  any  parti- 
cular place  where  the  defendant  was  a 
barrator  ihid. 

87  An  indiAment  for  barratrf  need  not 
conclude  md  m^cummtum  ommum  lerio^ 
rum ;  £vtrfirmm  is  fufficient  ilid. 

88  ^^uirif  whether  an  indiAment  of  a 
common  fcold  may  fo  conclude,  or  whe* 
ther  it  muft  be  Ad  tommunt  nocumntum 

ihid.  Be  (N)  I  in  marg. 

89  An  sndiftment  againfl  one  as  a  com* 
mon  fcold  is  good  withoat  fetting  Out 
Ae  particulars,  for  the  fame  reafons  that 
fuch  indictment  of  barratry  ia  good  c 
the  reafon  given  323 

90  So  alfo  aa  indidlment  charging  a  man 
generally  with  keeping  a  dik>rderty 
houie,  withoat  (hewing  any  particular 
adi  of  diforder,  but  coocinding  to 
the  common  nafance,  has,  been  ad- 
judged good*  i^/jr  w.  HiggiMJ-^om 
2  Bumw  1233^  S9$  mfft  2  Atkinf 
340. 

91  Every  cfaar|re  in  an  indiAment  muft 
be  laid  pofitively,  and  not  by  way  of 
recital,  u  with  a  qu9d  am.  &c.  and 
Che  want  of  a  direA  atlcjgation  of 

S  D  4  My 
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aaf  tlibg  material  cannot  be  foppiied 
.    by  intend  meat  Pa^i  ^z^  f.  60 

9a  An  in'di£tmeaC  felmtick  mttrdravit  can- 
not amount  to  murder  withouc  ex  fna- 
Rlim  fr^ifgiiAia  ibtsL 

93  Aq  indidment  of  death  is  bad  wich- 
oot  an  expreis  allegation,  that  the  de- 
oeafed  both  received  and  died  of  the 
hart  laid ;  anxi  the  want  cannot  be 
fupplied  by  any  implication  324 

p4  An  indidment  for  breaking  prifon 
mud  aver,  that  a  prifoner  iot  felony 
did  thereby  efcape  t^iV. 

9$  It  if  an  incontrovertible  rule,  "  that 
$H  an  iudidment  nothing  matiriaifttaH 
hi  taktm  hj  inttndmtnt  or  imfltcation*^ 

ibid. 

96  Bat  if  in  the  firft  part  of  an  indi^lment 
of  deaths  the  aHault  be  laid  with  maii€i 
fnptu/t^  &c.  there  is  no  need  to  repeat 
it  JO  the  fubfequent  claufe  whicti  ihews 
the  giving  of  the  wound  ibid. 

97  So  alfo  where  it  Hates  that  one  was 
arrefted  by  virtue  of  a  plai^nt,  &c«  the 
ivarrant  ihall  be  intended  ^  good  war- 
rant ibid, 

98  Where  a  warrant  is  ^lledged  anihr* 
riiiog  an  a r reft  wtbin  thi  hbiriies  of 
Lcmdom^  and  the  indlftmeot  lays  the 
execution  of  it  in  fuch  a  parijb  and 
^Mfwrd  of  Lomdtmt  without  fa)ing  they 
are  within  ihi  libirties^  the  ^nurt  will 
incend  the  parifi  and  nxard  laid  to  be 
within  thi  liberties  0/ London  ilid 

99  Where  an  indidment  iinds  that  the 
defendant  being  (b  and  To,  committed 
inch  a  fad,  it  fliall  be  intended  that  he 
n/iMU  fb  and  fo,  withoot  any  exprefs 
allegation  to  that  purpofe  :  the  reafon 
of  it  324  f.  61 

100  Bat  where  an  indidment  of  forcible 
entry  finds  that  A.  difleifed  B.  of  fuch 
land  ixijitns  liberum  timmentnm  of  B. 
it  ti  infufficient ;  for  there  is  no  certain 

.  antecedent  to  which  the  partieiple  can 
refer  325 

|oi  Upon  the  fubjeA  of  nice  exception 
CO  an  iridi^Unent  there  is  no  general 
rule*  There  is  a  maxim  mmia /ubtilHm 
in  JMre  reprobatur.  But  the  application 
of  ic  ia  ia  the  diforetion  of  the  court 
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the  omiffioaof  tbofe  addttions  wliidi 
that  ad  reqiiirei  are  eqaally  fatal  to 
an  indifloieiit  ai  an  appeal,  if  proceft 
of  outlawry  lie  opoQ  k  F^^z%  f^,  70 
I  a8  Jt  is  a  fatal  faalt  to  apply  foch  addv- 
tioa  to  the  name  which  comes  uader 
the.tf/f«#  di^m  oulj^  aod  not  so  thm 
firft  name  iiij^ 

129  It  it  not  material  whether  any  addi* 
tion  be  pat  to  the  name  which  cornea 
under  the  «//«/  diaus  or  not  iltd^ 

130  it  is  fo  great  a  faolc  to  put  no  addi- 
tion  to  the  firft  name*  that  the  oouA 
fion  of  it  as  to  one  defendant  icndern 
the  ifldidlment  vicioos  as  to  all        32^ 

151  An  addition  in  Englilh  was  always 
as  good  as  in  Latin  ilid^ 

132  Where  feveral  defendants  have  th« 
fame  addition,  ic  is  (afeft  to  repeat  it 
after  each  of  their  names  329 

133  Where  the  fon  is  of  the  fame  name 
and  addition  with  the  father^  he  ooght 
to  be  diftiaguiihed  by  fome  further 
defcription  g^idm 

134  What  b  a  fufficient  addition  of  the 
eftate,  or  degree^  or  nySicry,    fFidt 

135  How  the  town,  hamlet,  placa  and 
county  of  the  defendant  ought  to  be 
added.    (Fidi  Appud.)  iHd, 

136  In  what  cafes  a  deledlve  additioia 
may  be  falved  by  the  appearance  and 
plea  of  the  defendant*    (Fidt  Afpeal^f 

ilnd^ 

137  How  OTHBR  PBRSONS  MUST  ^IL 
DBSCRIfiED  329   f.  7I; 

138  They  muft  be  deicribed  with  conve- 
nieot  certainty,  foas  to  enable  the  coorc 
to  ioipofe  the  proper  fine ;  and  to  en« 
able  the  defendant  to  make  his  dfr*. 
fence,  or  to  plead  the  indiAment  ni 
bar  to  any  Aibfeqnent  profecotion  iUd^ 

1 39  An  indiAfloent .  for  taking  d&V€r$,, 
fums  of  4/fv#r/  perfons  for  to!!,  with* 
out  naming  any  perfons  in  particalar^ 
is  naught  329  Ayi 

140  Wherey  in  common  prefumption,  it 
may  be  stxy  difficult,  if  not  impoffibIe» 
to  know  the  names  of  the  perfons  re- 
ferred to  in  an  indt£lment,  it  may  be 
good  without  naming  any  of  then* 
Inftances  given  329,  350 

141  In  many  books  it  is  faid,  that  reen« 
Itfly  the  pcrfoni  oAndcd,  aa  weUaa 

ihi 


hy  them  all;  or  fpecially,  as  done  only 
hy  one  and  abetted  by  the  reft 

Pagt  326  i*(^i 

113  But  an  indidment  which  barely 
charges  a  man  wiih  having  been  prc« 
^x\\  is  void  ihid^ 

114  An  indiament  agatnft  an  accefTary 
^dr  receiving  faur  principals  is  naught, 
uolefsitfaya  iosnttpta^ii^SiU  326,327 

115  An  indictment  againlt  a  cenHable  for 
lufFering  ihe  efcapc  of  a  perfon  arrett- 
ed for  fafpfcion  of  felony,  muft  ihew 
what  the  felony  was  aocl  that  it  was 

coAimitted  3*7  ^*  ^^ 

»t6  Bat  an  indidlment  fDr  receiving,  or 

^ttiiedog  to  efcape»  peribns  whofe  guilt 

^  upon  record^  need  only  fet  out  foch 

»«cofd  properly  3*7  f-  ^^ 

I>7  -^tre,  if  a   man  is  mote  bound  to 

<«ice  notice  of  an  attainder  in  his  own 

coonty  than  in-  any  other  iiid. 

''S  ^»er^»   if  an  indiament  finding  that 

J-    h* /eignttr   rtctpta'vity   foch  a    one 

*>eing  a  felon,  is  good  ihii.  (•  67 

'^9    How     AH     INDICTMENT  MUST   DE- 

*CRiBB  XHB   paasoHs  317 

*^^  Ao  indidtnacntihat  the  king's  high - 
•"■y  in  fucb  a  place  is  in  decay,  through 
the  clefauU  of  the  inhabitants  of  fuch 
■  «orn,  19  good  without  naming  any  per- 
fon in  certain  3/7 f  3^^ 

IJI  No  JnJiaeM  can  take  any  advantage 
of  9L  miftakco  JurnMm$  in  an  indja. 
meaa.  mm  an  appellee  may  in  an  ajv- 
peal  328 

in  H.  very  other  miAmtr  of  the  defend- 
snt  except  that  of  the  furnamc,  and 
tlfc*  every  dcfc^ive  addition,  are  as  fa- 
tal   in  an  indiament  as  an  appeal 

328  1.  09 

lit    A.  mi/no^^  ^^  ^^'  defendant's  name 
of    baptifai  may  be  pleaded  in  abate- 

nr^Tbe  addition   of  ia(?fe  inftead  of 

Z^g^^jtti  is  frfeadable  in  abatement  sM, 

izc    Xf  garter  king  at  arms  be  not  ftyled 

Ur  wr  in-an  indiament.  U,  or  the  omif- 

lc»  of  any  other  name  of  dignity,  is 

oWadable  in  abatement  iSid, 

iiS   The    omiflion    of  the   defendant's 

luaine  of  baptifm  is,  pirSsp,,  equally 

U7    Indiftments  tre  within  i  Hen,  5.  c 
c.  concerning  addiiioni,  and  theicfore 
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Ac  defendant,  ought  to  be  certainly 
dcrcribed  in  every  indSftincnt  Pa£e  ti© 

142  Anindiamcnt  for  dealing  ^.wi, 
ficiam  p^nui    iinti   euju/dam,  J,   S.  | 
wiihout  adding  ^  torn,  it  caiaUh.  is 
iDiofficienl  ^\^^ 

143  Whei^ver  ^thc  pcrfon  wjured  is 
known  to  the  j|aro;f,  bis  name  ought  10 
be  pot  into  the  lodidment  ,^,v. 

144  Aq  indiament  of  an  aifaolt  on  John, 
b^nfli  pried  of  D,  in  the  county  of  C. 
IS  food  without  mentioning  his  fur. 
name  xly  f  ^^ 

U$  ^3^»$  tf  an  indiament  for  a  wrong 
flonc  to  a  perfoa  weJl  known  defcribe 
lliffl  Only  by  his  name  of  baptifro, 
without  Tome  addition  to  diftinguifli 
bim  from  others  of  the  (ame  name, 
can  be  good  ,-^/^ 

H<^.  An  indiament  for  Healing  the  goods 
.  <^JHf^itm  ign$li  is  good  aid. 

147  A  repugnancy  or  abfardity  in  the 
acfcriptibn  of  the  pcrfon  injured  will 
▼it!ate  an  indiament ;  as  where  one  is 
ipdifted  for  dealing,  h^M  frmdia.  7. 
J.  where  no  J.  $•  was  menuoncd  be- 

^^  .         '  ibid 

1:^8  Bijft  if  the  indiament  WiU  be  good 

by  rejeaing  the  words,  they  fliaU  be 
•  tonfidered  as  farplufage  ^N)  12 

14^  If  the   word   mfire/aid  refer  with 

fqoal  uncertainty  to  iwo  antecedents, 

.  the  indiament  ii  void  Hid, 

^SP}\}^  not  nece/Tary  in  an  indiament 

of  death,  to  alledge  that  the  perfon 

killed  was.  •*  imibt ptaci  tf  Cod  and 
^X^rUfdtUKing^licP    53a  f.  73 

151    HOW  THR    THING   MUST    BB    DB- 
tCftl^ED  332   f.  74 

151  N6  indidiment  can  be  good  which 
winfi  convenient  certainty  of  this  kind 

'55  ADjindi,amentfcr.forging  a  Jcafc  of 
certafh  lands,  without  naming  fome  one 
^rtain  Darcel,  is  infufficicnt  ibid. 

V4  An  fiidiameiit  for  dealing  $ht  £§cdj 
^d  cbatiib  of  L  S  without  any  far- 
Chir  dcfcripuon  of  ^cm,  i|  void  for 
uncertainty  ^id 

€rofi$ ^ maiffloi  9r  pafiwrt  %  or  for  di- 
vferrmg  fu^dam  fwitm  aquk  running 
fstm  fuch  aj5lacc  to  fuch  a  place  \  or 
f^r    chgromnj^   mdgndm   fiimtikim 
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r^r 


or  «H 

►ft  <>•-    ILTr^s    o 
7      rbe 


ales  oF^Q  indiftment  are 
^k  AS  if  theyekrand  day 
cii  e  former  part  had  been 

en^  laying  the  offence  on 

aFcer    the  day  of  Pente- 

r  Salter    in  fbth  a  year, 

v^eAfon  of  it  i^V. 


17 


n»< 


an    iradiAnn^nt  charges  a  mao 

re     orniAioW,   as  the  not  fe- 

^    sa,     ciircli*  no  tlibe  Deed  be 

335  f-. 7^ 


173 


z    "T'he     X^as-     c^F"   €lie    king  ihayl>e  dif- 

Denied    v%rich    ir    die    very  year  be  bthcr- 

wile  rolficri€?«t:ly    Hiewij  3JSj  8o 

A    miftal^e   i"     not    laying  an   blFeftcc 

^1^^     ^^^ry     fsLVXt^   dL^y  on  which  it  is 

fterw^i-di       proved     upon    thd  trial,   is 

rtc.w^*^-  -*^  ^o   evidence     335  f.  8 1 

*,^    If  an    aric3acxr«^nt    charge  a  man  wilft 

>7*.  *:  ^^rt«5    fUcH   a  nufance  on  fuch  a 

having^  ^2r       asce.   dnd  on  divers  other 

aay  and   ^f  ^^j^   only  aa    to  the  faft  on 

^^cl    d^^a     wl^icH     arc   iioceruinly  al- 

;  daarging  a  man  ^/m 
rial    offences    at  feveral 


le 
?75    A" 

on 
f7^ 


itH    ^^: 


.in 


Tbc  l> 


in  popidi  orders,  to  come  Intb 
in  the  kingdom^  there  is  n6  n^< 
in  the  iadidtmcnt  where  he 

183  A  iniftake  6f  the  place  hi  \ 
T)^nce  is  laid  will  not  be  ma 
on  not  guilty,  if  ihe  laa  be 
Ibme  omer  place  in  the  (kitae 

184  But  if  there  be  no  fuch  pTi 
io  the  county  as  that  laid  \\ 
dfdoienty  all  procefs  on  fuch  1 
ment  is  made  void  by  llatote 

i8j  Where  an  iNOiCTMBifT 
AT^p  iy  False  woeds      3 

186  All  indiamcot  fhall  not  be 
fot"  iny  falfc  concord  between 

ftaktln)i  and  the  adjtaivi 

187  Ao  iodiament  againft  two 
laying  the  faft  charged   agaii 
in  the  fingular  number,  is  infi 
the  prtihtthh  reafon  of  it 

1 88  Sach  a  defeat  cannot  be  am 

1 8^  Where  an  indiambnt  lays  tl 
the  plural  number  agaiilil  twc 
is  found  biU^  verU  as  to  oi^e  p 
good 

190  The  word  fitvii  indead  c 
is  not  faul 

19 1  Formerly  an  indtdfaene,  w 
Bngliih,  was  void  by  56  Bdw. 
But  by  4  Geo.  a.  c.  26  &  6  Q\ 
14.  all  proceedings   (hall  no^ 
Englilhi  &c.  except  terma  of 


a 

192  fnftances  wberi  a  word  whk 
^i//a  woold  have  vitiated  in  im 


#79 


^ 


wicHoot  laying  #ny  on^  tt  them 

'   -— :    dav»  i^  void  slfta, 

-  _  .^»^^  reason  of  this  rule  in 

of  deer- dealing,  rcit?ng 

Sec.      i»    ^""^^^^  »^DlCT»*BM-r      |4t>sT 

'^»«K%v     •*■»**        l^c '  can  be  g^M  without 

X^o  »«*^*^^'** -rt^    |bxn«  P^ace  wherdn  |  3 

^^&\y  ^^^^'^^^  ^iii«n»l**^'  which  moft  1 193  Nothing  that  tin  he  rejcae 
'^      -*■ -^*^  ^^^«^ithio  fbcjurifdiaionoff     pfm  and  ittmaterfal  fludt  vi 

^laLc^^  ••ecd.  5n  an  Indiftmeidt 

rV«rc    *»  ^J^tiSoe   tbrth  the  defcrip. 

^^  v^Wida  ^^^%f  it,   to  ftt  forth  any 
>\^ce  y?bcre  f*-'  335^ 


;Ol»»«^ 


^\ace  ^«r-.     -  330,  3t7 

^  astute  iTi^fe«j«ft'8»»freafeft 

v^^  N^^«*  ^  S^rtx  Wilbiii  >heita!m,  4M 


\ 


Indidment 

194  Rieeivimfke^^tf  mthud 
adjudged  Imtnatetiil 

195  UiUirio&dp  intfcad  of  mlJW 
been  adjudged  Immaterial 

196  Where  a  whO^^  word  was  di 
reciting  ao  liidffiimcfft,  the 
^ai  held  not  material 

10^  THfe  rule  is.  «ibi&ir#  iBi  §k 
4dMffcn  hf  d  htmrha  ^t  r. 

iwerUfi  ai  n  »«*»  *  f«^«^« 
the' f  ariaacc  is  no«  watcrial 


^  > 
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198  Bttt  iftbemifivciced  word  U  in  it* 

iclf  M  nvorJ,  though  not  inreliigible 
with  the  context,  ai '«  air" for  ••heir/* 
there  the  variance  is  fatal  Pag§  340  (N) 

199  What  faults^  whiles  indid«ients  were 
in  Laiio,  were  holpeo  by  ao  Anglice 

340  r.  88  to  342 

too  WHSaS  TUB  07PENCB  INDICTED 
UAY  Bfe  LAID  JOINTLY)  AND  WHERE 
8KVEAAl.Ly  542  f.  89 

SOI  If  an  offence  wholly  ari(e  from  any 
fncb  joifit  a€tp  which  in  itfelf  it  crtmi- 
iial  without  regard  to  any  particular 
perfoKil  default  in  the  defendant,  the 
indidment  may  cither  charge  the  de- 
fendants jointly  and  feveraUyy  or  jointly 
only  342  f.  89 

102  Inftancet  in  which  indidbnents  may 
be  joint  or  feveral  iiiJ. 

to%  Though  the  words  of  an  lodidment 
patpoit  only  a  joint  charge,  yet  fome 
of  the  defendants  may  be  acqoitted  and 
ocbcfs  conviAed ;  for  the  law  looks  on 
the  charge  as  feveral  againft  each    li/V. 
204  Bot    where  the  ofience  doth    not 
wboUy  arife  from  the  joint  aft  of  all  the 
defendants*  but  from  fach  aA  joined 
with  fome  perfonal  and  particular  de- 
•  feft  or  otoiffion  of  eacbi'  wtcboot  which 
St  would  be  no  offence,  the  indictment 
muft  charge  them  fererally  and  not 
Jointly  342 

20s  Keeping  a  bawdy-houfe,  unlawful 
huDtittg  deer,  maintenance,  or  extor- 
tion^  may  be  laid  either  jointly  and 
fcverally,  or  jointly  only  iM» 

206  Following  a  joint  trade  againft  ; 
£liz«  or  for  not  repaiting  a  ilrcet»  muft 
be  feveral  stid^ 

S07  Several  defendants  cannot  be  joined 
in  perjury;  but  two  may  be  joined  in 
an  afbalt,  and  in  a  libel  (N)  i  ^ 

ao8  j^wrv,  in  what  cafes 'ievrral  offences 
of  feveral  perfi>of  may  be  joined  in  one 
indidment  ^     343 

309  One  indiftment  againft  two  joftices 
lor  not  enquiring  of  a  riot,  or  againft 
two  perfons  for  fpeaking   the  fame 
words,  may  be  maintained     Fsgi  343 
a  10  ^fifip  if  one  indidment  can  be 
againft  feveral  for  having  inmacea  in 
the^  houfef  I  or  for  negle&ng  a  day  of 
fafting  iiiJ. 

211   WaXTUER    THB   WORDS    '*  YI   ST 
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127  No  difcontinotnce  in  any  criminal 
profecatioo  is  amendable  without  con« 
fait  Pagt  34^ 

228  Bat  a  mere  mifprifioii  in  joioing  ifiue 
ia  a  crfttinal  profecatioo  may  be  amend- 
ed at  aay  time  ihid* 

229  It  ff  every  day*a  praAice  to  amend 
crimtna)  infurmationa*  and  the  plead- 
ings tbereon»  by  rale  of  coart,  while 
all  is  in  paper  ihiJ, 

230  And  part  if  the  record  may  not 
be  fo  amended  by  the  paper  book  at 
any  time  before  judgment  iM 

231  A  bill  of  indictment  as  to  matter  of 
form  may  be  amended  by  the  conrt  with 
the  confent  of  the  grand  jury  34  Sf.  98 

232  ThI  form  op  INDlCTMeNT  UPON 
STATIYTS  348  f.  99 

233  There  is  no  neceflity  to  redte  a  pub- 
lic ilatute  upon  which  a  profecntion 
Is  founded  ;  for  the  judgea  are  bomid 
tx  offch  to  notice  it ;  and  if  there  be 
ieveral  ftatotes  on  which  the  offence  is 
founded*,  the  court  will  take  that  which 
is  moll  for  the  king's  advantage  349 

f.  100 

234  What  misricitals  arv  fatal 

349  f.  101 

235  If  a  proftcutor  take  npon  him  to 
recica  a  public  ftatute,  and  materially 
vary  from  a  fobftaatiai  part,  and  con* 
clode  cHUrm  ftmuM  ftatuti^  he  vitiates 
the  indidment  ihii. 

236  Indancts  giren  in  which  mntarmna 
from  the  ftatute  on  which  the  profeca- 
tioo ia  fennded  wtimHt  the  indiftmeot 

349*  550 

237  But  the  omiffion  of  a   fynonimons 

word»  having  no  other  meaning  than 
whar  Is  folly  exprelTed  in  the  words 
which  are  recited  ;  or  the  joining  of 
words  which  are  either  wholly  fyno* 
nimoiM,  or  much  of  the  fame  fenfe*  as 
fignifyingfuch  things  as  generally  include 
one  another,  are  not  fatal      350  f.  102 

238  Inftancesin  ill  nftratioo  of  this  rule  i^. 

239  No  advantage  can  be  taken  of  any 
part  of  a  -private  ftatute,  withpot  fliew* 
ing  fhch  private  ftatute  in  a  proper 
manner  3^0  f.  103 

240  A  mfftedtat  of  the  place  or  time  at 
which  the  parliament  in  which  the  fta* 
tuee  paHed  waa  kolden,  vitkiteathe  in- 
didnKofrr  inftanccs  given      3 SO»  35 1 


241  A  repugnancy  alfb  in  fetting  forth 
the  time  when  the  parliament  was 
hddea  is  fatal  Fagt  351 

242  It  ieema  that  the  admiffion  of  the 
party  with  refped  to  the  mifrectted 
ftatute  will  not  make  good  the  indid- 
mem  mj^ 

243  Whether  the  mifrccital  of  the  titli 
of  a  ftatute  be  fatal  3^1  f.  10^ 

244  A  variance  in  reciting  a  ftatute  to 
commence  after  the  making,  where  thd 
ftatute  is  express  that  it  /|ialJ  commence 
afaer  the  feffions,  is  fatal       351  f,  105 

24$  ^i  f  MfVt  if  a  variance  no  way  alter- 
ing the  feofe  of  the  ftatute  does  any 
hurt  ihi^^ 

246  A  variance  from  an  immminial  p^rt 
of  a  ftatute  does  no  hurt  2  r  ^ 

247  If  a  recital  vary  only  in  fuch  a  part 
of  the  defcriptlon  of  the  offence  as  ia 
pat  into  the  ftatute  only  by  way  of 
floorifh  it  €»  mhutUanii^  and  makes  no 
neceflary  ingredient  in  the  offence  pro- 
hibited, nor  needs  any  proof,  it  is  not 
fatal  ai^^ 

248  A  mifrecital  of  the  preamble  of  a  fla« 
tute  ia  not  material  where  the  fubftan- 
tial  part  of  the  purview  ia  well  re* 
«"«d  352  ^.  107 

249  The  court  has  not  been  {6  ftria  in 
recitals  aa  formerly,  and  \i  an  india- 
ment  fully  redte  a  fhmte  fo  far  u  it 
concerns  the  indiamenr^  a  mifprifton  ia. 
what  concerns  other  matters  has  been ' 
helped  by  the  feveral  authoritiea     353 

2$o  A  total  omiCoa  of  theclaafeof « 
ftatute  which  ordaina  what  the  party 
(hail  forfeit  does  no  hurt*  $id  vidi 
exceptions  to  this  rule  3^3  f,  109 

251  How  VAR  THE  OPFSNCK  MUST  BS 
BROUGHT  WITHIN  THB  VBRY  WORDf 
OFTHB  STATUTE  354  f,  hq 

252  Unlcfs  the  ftatute  be  redted,  neither 
the  words  tMtn  fmrmam  ft^tttni.  nor 
any  periphrafis,  jniendment,  or  condt^ 
ftoo,  will  make  ^ood  an  indiament 
which  doea  not  bnog  the  oflence  with* 
in  all  the  material  words  of  the  ftatato 

253  Every  indidment  auft  bring  the'de- 
fendant  within  all  the  defcriptiotts  men« 
tioned  in  the  body  of  the  ad^,  except 
they  are  fnch  as  carry  with  ahem  the 
bare  denial  of  a  matter,  the  affirmation 
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.  iKrlieraof  ii  a  p^p^r  ViA  imtard  pie 
^  the  dffeiuUfti  |)ii«  rale  illuftracei 

iV/it  35S  t**  U' 

954  .'°  deftribing  the  6fift^au  cbere  i 

do'  need  to  A^t  fo^ih  t|i€^  place  when 

the  thing  happened  iv^ich  broogbt  him 

within  the  aeftription  /^V. 

^5c  In  deCipnl^ing  the  defendant,  it  is  fuf. 

ocient  to  fay  that  hej  exi/ems  ^  and  To, 

didthefaa  ibid. 

^56  Tb^re  it  no  need  to  alle4g(^  in  an 

indidnentt  that  the  defendant  is   Qot 

within  the  benefit  of  iht  pr»w/Ht  of 

a  ftatute  whereon  it  is  foi^nd^d    355  f. 

113 
Sf7  Bat  a  emviSian  on  a  penal  (latote 
ooght  eappreO^y  to  Qiew  tbat  the  de- 
fendant 18  not  within  aqy  of  its  fro- 
nn/his  :  the  reafim  of  this  rale       i ^W. 
31^8  If  a  ftatate  whereoa  an  indi^m^nt  is 
'  groai^ded  be  particularly  recit^t  the 
general  conclofion  cciitriifBrjmMm,  ft  a- 
tuii,  after  tbe  allegation  of  the   fd^tX^ 
will  fypply  an  omiilion  in  it  of  a  cir- 
cumftance  mentioned  in   the  (latute, 
which  wonld  be  fatal  without  (uch  re- 
cital i)n4  cbndafioQ  356 

259  But  the  want  of  a  certain  dejcriptipn 
of  time  i>r  place,  or  things  or  perfons 
oooicemjed,  or  of  the  cqnckifion  contra 
facmt  or  an  exprels  an4  djred  allega- 
tion  ci  the  b&  itfelf,  cai\nqt  be  fup- 
plied  f^iV. 

260  An  bdifti^Aept  grounded  on  a  (latate 
which  will  not  maintain  it,  may  be 
made  gpod  as  an  ij^^i^oi^pt  at  coqi- 

^on  Iftv^  356^*115 

261  How  ^  it  is  ncce^ary  for  u,n  indi^- 

menl  on  a  ftatute  to  coi^c^ude  c$9tra 
/orma^ftifiMti  '  3S!$  ^^  35^ 

262  \^hat  ou^ht  to  be  the  ^m  of  the 
a^>tioo  of  an  indidmf^t  (^Vr  Caption) 

35810363 

^§1  Upon  whaj  fr^f^  z^  w\tb«n  what 

time  after  the  offence,  an  io^i^lment 

may  be  found  {^idg  Efvidific^     '   3^3 

264  In  ^hat  9ASEt  AN  Indictment 

"Mat  bb  q^AS^ED  367  f.  146 

26^  Thip  court,  in  difcretion,  may  quaih    I 

'  any  ipdi^eott  the  jo(dg9«Pt   upco 

which  would  be  erroneous  iiia. 

266  Judges  as^  i^  1.0  cafe  bopnd  tx  df^ 

Stf9  jwjfiffpf/t^  qi^tljl  lA  indiOxBent^ 
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INFORMATION. 

I  Inrprmationi  arc  of  twp  kio^^  vfz*  at 
tlie  fiii;  Qf  the  kiog  4od  qui  tam 

Pait  5^8  cb.  26 

2  In  WSAT  CASKS  AN  ivFOHMATIQH 
AT    THE    SUIT    OF    THB  KiNO    WILL 

Lie  369^1 

Slnformatioas  will  lie  for  offi:oce»  qfa 
fmbii€  m^imnt  done  cither  to  the  king 
hifiiicify  or  to  a  fubjed.  Inftanccs  enu- 
merated ilid, 

4  loforini^tioii  will  lie  for  offences  againll 
Hatotct,  iLDlers  exprefsly  or  implied ly 
excluded  '  '      '      369  f.  2 

5  No  information  will  lie  for  any  capital 
crime)  or  for  mifprifioo  of  treafoh 

369f.  3 

6  What  oucht  to  bb  thb  form  op 
SUCH  Information  369  f«  4 

7  Informadoii  is  in  every  refpedl  like 
indidmentt  only  that  indiftmeot  Is 
found  by  the  oaths  of  12  men,  apd 
information  is  only  the  allegation  of 
the  officer  who  exhibits  it  370 

8  Whatfocyer  certainty  is  reqnifite  in  ^n 
indidmentt  the  (ame  is  alio  necefiary 
in  an  iofbrmation;  the  material  pans, 
of  the  crime  muft  be  preci(ely  found 
in  the  one,  and  alledged  in  the  other, 
and  not  by  way  of  argument  or  re- 
cital ibid, 

9  Excepdon  aa  to  an  information  for 
perjury  ihid. 

10  By  4  &  5  Will.  U  Mary,  c.  |8.  the 
mafter  of  the  crown  office  (haf)  not, 
without  the  exprefs  order  of  the  court, 
file  any  information,  nor  ifloe  procefs 
thereon, unti^  be  has  taken  a  recognizance 
from  the  profecator  in  20 1,  to  proceed 
with  tSA,  &c.  3  70*  3  7  < 

I I  The  recognizance  (ball  be  filed  in  the 
crown-office  lor  the  purpofe  of  public 
iofpefiiOR  371 

1 2  If  the  defendant  to  fuch  information 
plead  to  liTuey  and  the  profecutor  (hall 
not  procure  a  trial  at  his  own  cof(s 
within  a  year  after  tflue  joined ;  or  if 
MCTdlSt  be  given  fpr  the  defendant;  or 
a  mo/lt  pfjiqm  be  entered,  the  kingS 
bench   &all  award   the  defendant  his 

coiisf  oalift  the  jiidgej  at  the  tt i9l#  in 


S)e9  eoort,  certify  on  the  record  that 
,  ere  was  reafonable  caufe  to  bring  the 
information  Pagi  37 1 

13  |f  the  ioforiper  (ball  not,  within  three 
months  after  taxation  and  demand,  pay 
the  cofts,  the  defendant  (hall  have  (he 
benefit  of  his  recognizance  to  compe} 
him  Hi/. 

14  Bot  nothing  in  this  aft  (hall  ^t^nd 

to  any  other  informations  than  thofe 

filed  by  the  taM/lir  9fih§  crmwm  ofe§  : 

therefore  loformadons  by  the  mitorm^^ 

gtUTMl  ftmain  as  at  common  law    ' 

37^  C6 

1$  This  ftatote  extends  to  informations 

in  the  w^ure  of  f a#  wmrrM9         ^jz 

16  The  form  of  granung  informadons  ^ 

372  C  8 

17  A  variety  of  tnftances  enumerated  in 
which  the  king's  bench  have  granted, 
and  refuied  infornutions  372,  373  (}^f 

18  Caofes  for  which  the  court  will  refu(e 
an  information  jm  wMrrwU0  (Fidt 
iqfra)  373  f,  9 

19  The  party  may  move  the  court  to  fe^ 
a(ide  procefs  iffued  againil  him,  pre* 
vions  to  a  recognizance  having  been  1 
given  by  the  informer  374  f.  10 

ZO  Whbrb  thb  OEirBirDAirTs  shall 

BAVB  COST^  374  i^  H 

21  If  the  informatk>n  be  tried  at  bar,  the 
defendant  can  have  no  cofls  withm  t^is 
iUtute  374  f«  U 

22  Of  fever^I  de^ndaats,  if  (bme  be, 
found  guilty,  thofe  who  are  acquitted* 
cannot  have  cofta  within  diia  ihtnte 

374  f.  12 

23  The  king's  bench  is  bound  of  right. 
In  every  cafe  within  the  ilatnte  {vidi 
/vfra  No.  12.)  to  award  the  defend;mt 
his  cells,  whether  the  acq'uutkl  be  upon 
the  merits,  or  only  upon  a  dip  oi;  form» 
and  how(bever  notoiibos  theofience  ma/ 

^  37$ 

Of  Informations  Qvo  WAaaANTO« 

24  By  9  Ann.  c.  ao.  the  proper  officer 
of  the  king's  bench,  the  feffions  of 
conndes  pJadne,  and  the  grand' (ef« 
(ions  of  Wales,  may  with  leave  of  the 
faid  courts  file  one  or  more  infbrma* 
dons,  in  the  naturf  of  f  «§  iiMrr^a/f  , 

at 


A  Ta6lk   o>   Pr] 


at  the  relation  of  any  per  (on,  again  ft 
thofe  who  ihall  ofurp  or  intrude  into 
any  corporate  franchi^  Pagt  37;  f.  14 
jt5  Tke  perfon  dedring  to  inform  fliall  be 
named  to  be  the  relator  in  the  informa- 
tion, &c.  f^/V. 

26  If  it  (hall  appear  to  the  iatd  Courts 
that  the  feveral  rights  of  divers  perfons 
may  properly  be  determined  by  one 
information,  one  information  may  be 
granted  againft  them  ibid* 

27  The  defendant  (hati  appear  and  plead 
the  fame  terni  ih  which  the  information 
if  filed,  onlefs  further  time  is  allowed 
by  the  coart  ihid. 

t%  The  profecutor  of  fuch  information 
^uo  nvarrant9  (hall  proceed  with  as 
much  convenient  fpeed  u  may  be 

^     375.376 

29  If  the  defendants  on  any  fach  informa- 
tion (hall  be  found  guilty,  the  court 
may  give  judgment  ox  ^ufter^  and  fine 
for  the  ufurpation,  and  alfo  that  the 
relator  (hall  recover  his  cods  376 

30  And  if  a  verdi£l  (hall  be  given /"^r /i6# 
diftndant  by  the  court,  he  (hall  recover 

-  his  coils  of  the  profecution  againft  the 
telator  by  r«.  Ja. :  fi*  fa,  or  #//^// 

ioid, 

31  The  lUtute  for  the  amendment  of  the 
law,  and  all  the  (latutes  ofjtofails,  (ha! 

'  extend  10  informations  in  the  nature  of 
a  fuo  warranto  3  7  6  f*  16 

32  An    infornlation    will    not  lie   upon 
this  datute  againft  a  corporation  as  a 
body,    but  only  againft    individuals* 
ttfurping  corporate  Franchifes 

375    N.  in  margin 

33  An  information  againft  a  corporation 
as  a  body  muft  be  by  the  attorney- ee< 
neral  ihid, 

^34  •^^'»  whether  the  king's  bench  can 
grant  an  information  fno  nuarranto  at 
'  the  relation  of  a  private  iperfon,  for 
ufurping  a  market  on    the   crown 

ibid. 

33  After  the  rales  are   made  ahfolute 

.  againft  divers   defendants,    the  court 

may  dired  that  there  (hall  be  only  one 

*  information  againft  all  ibid, 

3^  If  the  defendant  againft  whom  a  rule 

for  an  information  is  granted  can  (hew 

KO  the  coort,  that  the  qacftioo  has  been 
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«B#<e  che  <7ueftion  of  VMrr^- 
vcr  btren  trird 

^»g^  374  (N)  4 

ill    rcfixle    an   informadon 

'^9,      wHere  ic  ii  in  the  power 

cto«*  CO  remove  Khe  officer 

d    vvicK  ururpiog  the  office 

S74  <N)  5 
rvncv  ju dices  of  the  peace 
x^ta^  in£iym%aLtionofthoi'owho 
9   ^>c#c>re-  chem  184 

^x»  io£oj  AFBatioo  can  be  quafh- 

c.  25  f.  149 


opt  TAM. 
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XT    WILt  LIB  377 

,  ^ny  penal  Hat ute,  un- 
g-  jyskvt  of  the  penalty  be 
^c>   liim  w^io  will  Tae  for 

377  ^'  "7 
^^^i^^y  is  g^jven  to  an  inform- 

K%c    rfSLY    ^^*'  ^°''  *^'  *°^  ^^y  ^" 
^^^  ^^fnino  rege  quam  pro 

^^^     ^  .  377  f-  7 

rt-    «:i3C«     proHibiti  or  commands 

Ih«   aoi«i5     or  omifnon  where- 

^"  diate     damaire   to   we 

ti  corns    the    public,    che 

fue  /AM  pro  domino 
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T^^mt 


is 


a 

rc 


A  C^^ 


far 


^y  -         -     ibid. 

^^^ acute,   there   are  con- 
,^vbetber  the  a^ion  may 

""     toe     t**^  form  of  an  in- 

to  conclude  in 

ibid. 

the  ftatute  where- 

iM. 

of  fuch  ftatnte  will 

JV;?.  234) 

,349.  378 
^^eceiTary  to  bring  eke 

very  words  of  the  iU- 
r/,  iVir.  25 1) 

354-  378 

flkry  to  conclude 
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1 3  In  what  ca(ef  one  may  liave  jodg 
on  a  ftatute,  in  an  adkion  brong] 
common  law  Pogi 

14  if  an  information  contain  fevera 
fences  againft   a  lUrute,    and  be 
laid  as  to  Tome  only,  the  informer 
h^vejdclgment  for  fo  mach  as  is 
laid  ;  inftances  given  978 

15  If  ihe  whole  time  that  the  dcfen 
hath  ofTendcd  be  expreOed  inconfifl 
ly,   the  whole  is  repugnant  and  vo 

16  An  informer  on  a  f«/ /ojw  ftatnte 
have  a  writ  apainft  fhe  dcfen.Jan% 
iher  f  atf/  eis  Mii^  ^c.  or  fttas  H  d 

which  is  good,  jn   the  declaration 
the   name  of  the  plaintiff  only 

-  379  ^ 

17  ^rr/,  if  the  writ  or  count  need 

preiis  that  tbtaQion  was  brought  foi 
king  as  well  as  the  party  i 

18  But  every  information  mud  be  in 
form,  that  the  informer  iam pro  da 
regi  qttum  fro/tip/e/eqsiitur,  even  w 
the  ftatute  gives  one  third  of  the  pc 
ty  to  a  third  perfon  j 

19  How  the  form  of  the  infomuition  I 
be  in  fuch  cafe  i 

20  It  is  fafctt  for  every  informatioi 
a£lion  qui  t^un  to  demand  the  vtiy 
due  to  ihe  informer,  and  neither  a 
nor  \t^  379  ( 

at  If  an  adion  on  a  ftatute  demand 
whole  forfeiture  fortheinformer,  w; 
the  ftatute  gives  part  of  it  to  the  k 
i(  ia  infufticient— 5/4^  ^jrrr#,  if  it  is 
good  for  the  part  due  to  the  king 

22  ^ifif'f,  if  where  the  fuamtmm  of 
feiture  depends  on  the  finding  of 
jury«  tf  bliutk  may  be  left  for  the  fi 

23  A  popular  aftion  may  concludi 
graivt  damnmrn^  without  adding  ol 
plaintiff 

24  By  i8£liz*  c  5.  '*  no  perfon  (ha 
fued  upon  a  penal  ftatote»  but  by 
of  information  or  original  aiftion* 
fiich  ftatute  isfliA  a  p^alty  ^larrtfi 

380 

2»e  But  former  ftatutes,  which  expi 

give  a  recovery  by  bill,  plaint,  &< 

not  within  the  exception  of  this  aa 

reaibn  of  it 

3  B  «< 
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26  No  fuit  by  bill  or  plaint^  by  a  p«rty 
'  grieved,  ioing  upon  a  dav  (elm  plied  I) 
rclattn^  to  fiimfelf  onlyy  U  wHhHi  fhc 
iSEIfe.  €.  5.  Fagt^Si 

37  Bat  wberc  the  party  parikuUrly 
'  g.'ieved  («e$  for  ■  forfekure  g^eratfy 
iimucd  to  any  who  iwiU  ioe  for  ir, 
he  i»  ««  much  4ivithin  th«  reftraint  of  the 
flatatfy  u  if  he  were  Itot  tke  p«rty 
griered  /i^r^. 

28  in  an  adion  on  a  (lar»ie  ag&ifift  an  of* 
£cer  for  oor  qnaUfyifig,  tt'jt  fafcft  to 
fhew  wh«n  the  defcndSint  wa«  admicted 
CO hi6 office;  that  he  neg]e£)ed  to  qua- 
)'fymtnnr;*atKl  that  he  evefcifed  cbe 
i>^ceaf(er  the  negleA  jdr  f.  23 

29  i  hefn^l  is  fufiiciemty  a))edg<:d  cifter  a 
qtad  cmm  in  d  (fir/ /ii«  action,  Hut  not 
manintormnMoli  3$*f  f.  25 

30  Where  a^llatote  appoints  that  a  penal- 
ty fhbll  be  re  cover  ed  •  m  at«y  of  the 
king's  cou-ts  of  record,  the  offeree 
may  be  indiSed  before  j\i(Hce8  o(  4>yir 
zD6tirmrHer  381^25 

31  WhcTJ  a  ilatete  Umiti  faits  by  an  in- 
foi  mer  yW  tarn  to  nher  coorr*.  yet  any 
one  tnay^  by  conftru^Hon  of  law,  ex- 
hibit an  information  in  the  excheqoer 
for  the  whole  penalty,  for  the  ufe  of 
the  kinjj  i^^/V. 

32  In  what  CotiutT   A  QUI  TAM 

ACniON    Oa    INFORMATION    MAY     BE 

.  aaouoHT  3:81  f.  26 

33  Sy  '31  £^*z-  c.  5*  the  fotci  by  com- 
mon :nformefjon  any  peika)  ftatute  fhtW 
lay  the  cffence  in  any  other  county  but 
where  the  waiter  alledged  wa^  in  troth 
•d^a,  which  h6k  may  be  traverfed  by 
t^cdefettdani  .    3^^1382 

54  Suns  for  champerty^  buying  of  titles,  I 
•  cxtorttnntf'  tde  kiag'«  cuAoms,  &c«  or  ' 
vfary»  -or  ion»(hiHing,  &c.  areexte^ed 
from  the  reflraints  ot  the  a6t  iM, 

35  All  fuitt'  ibr  unlawful  gamtfi,  for  doc 
«  having  bowi  and  arrows,  for  ofing  a 
trade  con«iar}r-to  5  Bits.  fM\  bi  iued 
in  the  genefal  qnartar  fefllt>nt  or  af- 
fiiet  of  the  fame  county  where  the  of- 
ftmtn  flmli^be  commuted,  &c.'  ftc. 

382  1 27!  45 
96  The  tafendanr  can  6nly  take  ad  van  j 
aage  of  the  offence  being  Md  la  a 
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^0  X/ic  21  Jac.  ^ivc*  no  jor iididio.  to 
f  he  courts  therein  meotioned  ovei  any 
Other  offcyicci,  where   thfy    had  none 

-47    T^^  f  J*c.  I*  does  noc   hiodcr  the 

M^moval  of  any   iDdi^meot    io;o    the 

IcfOj^'s  l>coch  by  tfrihrarit  nfcer  which 

^r  may  be  either  tried  tUeie  or  at    nifi 

^i^s  %^\  f-  37 

8    A    writ  of  error  alfo    lies  trom     the 
Jciag*s  beoch  to  the  exchequer  chamber 
Im^  a  m^^  ^^M*  a6lioo  of  debt 

rrti  c  fv«n  t  of  the  in  for  mer's  oa ;  h  (  i^iJt 
^pr^*  No.  4*  )  will  not  make  the  pro- 
•^ai/)e»  erromtbus  i    bat  the  coart  may 
«^vcd  to  fct  the  proccfs  afidc 

385  r.  38 

CO  'ti<^So'^t  hj  ^farty  grU'Uid  is  within 
f:>i«  rcarskint  of  the  ai  |ac.  u  €•  4. 
^/^W'^  yfr>>^-»^   No.  38.)  385  f.  39 

•ri  WixI^lW         WHAX       TIME     SUCH     IN- 

-*    jrx>JtMAXtOJ».  ^-'    J^vrrBfiaaoucHT 

**''^    -  385^.40 

tr^    Rr     3  «     E*'^-    ^*    5^     all   informations, 

^&c^^^    apoi*  any  pcaalilat«te»  where 

the'forr^icare     is     limited  to  the   queen 

1/    #HaIJ  t>«  Jbroaght  withM  twp  years 

A„ J  all  informAtwBS,  &c._ upon  aoy 

•^"^  ^1,^^11  ^roTecut^,  fl.^  be  brought 
that  ixi3A»  /^^^mgt^r-  ^vithin  one  year,  and 
by>r^^^^'  ,^of  tl>eqoeen  may  pro- 
'    in  a^^^^**^   ^;«ic  within  two  year*  after 

^ '^  ^.  ^     Cm   upon  exhibiting  an 

,  S  ^*'^V>ii  a  p««^  ftatnte,  a  fpecial 

aca^  io«-         0iaU  he  made  of  the  Fery 

ofT**^^^       and    y«*^»  ®'  »<*  procefs 

:^av. '«>^^***"^  V^«%  the  Came        3<6f.42 

^  _  By  ^  *  J  ^Sv  p«o*^  ^'**^^»  ^'^^'»  ^^* 
£lcd^  «ai>^>**  ^  cli»»  ^^*  until  the  informer 
*,Bovifi^^^^     osa«l^  ^bat  the  ofience  was 


that  y^ 


h'^^W^  wUbitt  the  county  w^Jm^one 

****^  prohibited  by  any  penal 


6^f 


fiatutebe  alfo  an  offence  ae  cdmmon 

Uw»  the  profccutioti   erf  k  at   common 

bw  i«  no  way  rcftraincd  by  thefe  Ha* 

tales  vr  .  .        ^*f ' "3 56  f.  44 

^y  If  afoit  On  d  penal  flatut^  be  brooght 

aftet  the  time  limited,  the  dcfef>d4nt 

reed   tiot  plead    the  fiatute*  bur  may 

take  advimiage  of  k  in  the  genera]  if^ 

ftie  3?6f-45 

58  If  an  ioformauon  f mi  tarn  be  brought 
.  after  the  year,  it  is  bad  only  ai  to  the 

anforoaer*  but  good  as  to  tha  king 

386  f.  46 

59  The  party  grieved  is  ttpt  Within  the 
redraiQt  of  the  above  fiatntes  (FUg 

fufra^  JV#.  51.  ra  55, )»  but  rosy  fae  in 
the  iame  manner  as  before      386  C  47 

60  Suing  out  a  latitat  within  the  year  is  a 
fafficient  commencement  Of  the  foit  to 
avoid  the  limiution  0/  thefe  ftatates 

387  (N)  14 

61  But  if  the  writ  be  no.t  fued  out  till 
after  the  year,  thoi;,(>h  bj  rilaiiw  it 
^Af$nUi  hi  n»iibin  tbt  timtg  the  plain  titf" 
ought  to  be  nonfuited  ihiJ^ 

6a  The  i^l  day  of  foing  out  the  writ 
may  be  (hewn  in  the  pleadings       ihUh 

63  SluiTit  if  a  ^>t  by  a  t^mmon  U/omut 
00  a  penal  ftatute  which  iirft  gives  an 
action  to  the  par^  grieved,  and,  in  hit 
default,  afcer  a  certain  time  to  any  one 
who  will  fue»  be  within  the  re/lraint  of 
thefe  itattttes  3  8  ;  f.  49 

64  And  f^^i  whether  the  exception  of 
certain  offences  oat  of  the  3 1  Eliz.  c.  9. 

(kidi  A^**  ^'  32*  33-)  do  except 
the  faid  offences  587  f«  5O 

65  By  3 1  E'l^^'  <^*  5*  ^^^  but  the  party 
grieved  ihall  infornH  ^c«  upon  a  penal 
fiatute,  if  he.hath  been  Ordered  by  any 
of  the  queen's  ctmrts  ootto  fue,  &c« 

66  A  corporation  cannot  (he  as  a  common 
informer  3^7  ^  5  >  ^'  i»  «■«''/• 

67  The  king  ca0QOc  be  nonf«iit  in  any  in  • 
forgiatioa  or  adlion  whcftin  he  blm(eif 
is  the  fole  plaittti^  387  f.  51 

68  Yet  an  informer  fa/  /4W,  or  plain  liif 
in  a  popular  aAion,  may  be  nonfuit^ 
and  thereby  determine  the  fiiit>  as  well 
for  the  king  as  for  hsmfelf  «  ibiJ* 

69  The  attorney-general  may  enter  a  Wf 
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frfi/equi  to  any  information  by  the  kin^ 
rnlv  P^g'  387  r.  52 

70  Wh«;tbcr  the  informer  or  drfcrd^tii 
irry  ?prcar  by  at  orney  387  f.  53    f 

71  By  iH  I£liz.  c»  j«  every  informer  iball 
t^btMt  his  Juit  in  proper  perfop^  and 
pur/ue  the  Jkmt  ooly  byhimfelf  or  hi.< 
aitorney  388  f«  54 

72  By  29  Eiiz,  c.  $•  the  defendant  to  a 
penal,  fuity  if  bailable  by  laW|  or  by  8 
leave  of  the  conrt,  may  appear  by  at- 
totrvey  at  the  day  and  time  contained 
in  the  firft  proceis,  and  fliall  not  be  ^ 
urged  10  perfonai  appearance*  or  to 
put  in  bail  to  fuchfuits  38B  f*  $$ 

75  By  31  Etiz.  c.  fo.  this   Ihall  extend    8 
only  to  fubje£is  natural  bom,  and  to  de- 
nize- 8  388  f.  56 

74  Of  cost$  on  an  ikforuation, 
&c.    ^  3^9 

75  An  informer  upon  0  popular  ftatuti 
can  in  no  cafe  have  coits,  unlefs  they    8 
are  cxprefsly  gi^en  hina  by  fuch  ila^uie ; 
the  realbn  of  li  t  rale  3^9  ^'  57 

76  But  an  ad\  on  on  a  ftafute,  •by  the  8 
party  grieved  for  a  certain  penalty  given 
by  a  popular  (latute,  is  within  the  fla- 
tute  of  Gloucefter,  which  give^  the  de- 
mandant his  cods  in  all  cafes  where  he  Sc 
Ihall  recover  his  damages ;  and  fuch 
penalty  is  in  lieu  of  damage  ihid     q( 

77  No  cofts  (hall  be  recovered  in  an  ac- 
tion on  a  fiatttte  creating  a  new  ofibnce, 
which  gives  no  certain  penalty  to  the 
party  grieved,  but  only  bis  damage^  in 
general,  J:c.  ihU, 

78  But  the  jury  in  this  cafe  tray  give  the 
party  a  full  fatisfadlion  by  way  of  da- 
mages  ^  ihid. 

yg  By  1 8'  Etiz*  c.  ^*  if  an  informer  on 
a  penal'  ftatute  (hall  delay  his  foir,  or 
dikontinueor  be  nonfoit,  or  have  judg- 
ment againft  him,  he  fhall  pay  the  de- 
fendant hit  cofts,  charges,  and  da- 
mages Ac.  389, 3(50 

80  No  aaioH  on  any  ftattite  by  the  party 
grieved  ra  within  the  purview  of  {his 
liarute ;  it  relates  to  common  informers 
only  ^    390  f.  59 

81  But  by  23  Hen.  8.  c.  15.  and  4  Jac. 
I.  c.  3.  if  the  a^ion  be  for  fome  per- 
lonal  injury»  01;  if  the  plaintiff  i$  lotided    9^ 
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be  pYeaJed  in  abatrmcnt  to  a   fubfe 
qaem  profccutipn,  it  bcin;^  averred  i" 
be  lor  rhe  fame otTence  Fagi  391  f.  (3 

^7  It  Ts  no  obje^ion  to  fuch  a  p!ra.  thai 
theoiFence  in  the  fubfequcnt  fuit  is  laid 
on  a  idifflTcni  day  thiJ. 

98   A  mijlake  of  the  <)ay  is  not  material 
on   nut  thl  ri€ord,  if  the  prior  fuit  ^p 
pe.ir  to  have  been  reaffy  nrll  commen- 
ced i^iJ. 

9^5  T*o  informations  exhibited  -on  tht- 
rnnrie  day  may  muTuaily  abate  each 
other;  for  there  is  no  priorfty        ihid. 

100  Th'*kirg  may  totally  bira  '121  on  a 
penal  tlacuir,  by  a  pardon  or  releafr 
before  in  commencement  ;  but  if  the 
infohuer  adlually  commeoce  before  the 
kingf,  he  haih  fuch  an  intereft  in  his 
part  of  ihr  penalry,  that  the  king  can 
n!>  way  difcharge  it  392 

101  The  king  can  in  no  cafe  bar  the  fuit 
of  the  parcy  gritvcd,  nor  pro;:eed  in  it 
after  thede^ta  of  the  plaintiff        f^/V. 

1 02  A  conviction  or  acquittal,  or  releafc 
buna  fide ^  whemer  by  a  party  grieved 
or  ji  common  informer  i|  a  good  bar 
to  any  fobfequenc  proi'ecution  Ux  the 
fame  offence  ihid 

103  By  4  Hen.  7,  c.  20.  !f  any  defend- 
ant flialt  be  found  pleading  any  re- 
covery, &c.  or  bar  to  a  popular  ac- 
tion, &c,  which  in  fa^  has  been  ob- 
tained by  fraad  or  covin,  the  plaintiff, 
if  he  fue  with  good  faith,  (hall  rtcc* 
ver,  and  the  deftudint  ihall  fuffer  t.vo 
years  imprifonmcnt  ibid 

104  Upon  thijs  ftatote  the  plaintiff  ma> 
avit  covin  generally,  withvout  ftitw- 
ing  wherein   the  covin  confilted 

393  ^-65 

105  Bat  the   plea   mofl  date,   that  the 

plaintiff  in  the  other  adion  had  priority 
of  fuitg  or  on  demurrer  it  will  be  bad 

393  (N)  21 

106  The  record  of  the  former  recovery 
cannot  be  given  in  evidence  on  nil  dibit ; 
it  mull  be  pleaded  fpecially  ;  and  then 
the  plaintiff  may  reply  nul  iiel^neord, 
Of  that  It  was  a  recovery  by  ccwm  to 
defeat  a  real  prolecoior,  which  the 
pL  in  tiff  could  not  be  prepared  to  ihew 
on  the  general  iifue  ibid, 

107  Of  the  general  issue  393^66 


108  If  the  defendant  plead  nil  debet ^  it 
is  fafeft  to  fay,  that  he  owes  nOihin^  to 
the  informer  nor  to  the  king  ;  the  rea- 
foQ  of  this  ciation  ^^g*  393  ^'  65 

109  Several  defendantt  cannot  piead  joiot« 
\y  guilt y^  but  they  fliould  plead  icvc- 
raliy,  taat  neither  they  nor  any  r^f  'hc^m 
are  guilty  393  f.  67 

1 10  If  the  offence  be  alledged  horn  mac- 
ter  in  pais,  the  defendant  miy  pluad 
that  he  owes  nothing,  or  chat  he  is  not 
guilty;  but  if  it  be  alledged  from  mat- 
ter ofrecord,  fuch  a  plea  is  nOc  ^orxi    - 

393  ^'^g- 

1 1 1  If  the  defendant  be  within  tne  pro^ 
n/i/o  of  the  ftatuce,  he  may  give  it  in 
evidence  on  the  general  iffue  ;  but  if 
he  have  macter  in  difcharge  depending 
on  a  fubfequent  ftatute,  be  mult  plead 
it  fpecidlly  393,  394 

112  But  by  21  Jac.  i.  c.  4.  defendants 
to  any  fuit  for  any  offence  againft  any 
penal  law.  may  plead  the  general  ifTue, 
and  give  tlie  fpecial  macter  in  evidence 

394- 

113  And  if  the  plaintiff  (hall  not  prove 

the  offence  to  have  been  committed  in 
the  county  in  which  it  is  laid,  the  de- 
fendant ihall  be  found  not  guilty 

394  ^-  70 

114  Whether  the  laft  words  of  the/r^- 

nji/o  of  this  a^do  not  reHrain  the  c^* 
ception  refpeding  recufancy,  cham- 
perty, &c.  to  that  part  of  the  flatute 
which  relates  to  laying  the  offence  in 
a  proper  county  394^*71 

115    Op  THB  REPLICATIOW         ^t)^  (.  ^Z 

1 J  6  A  replication  to  a  fpecial  pl^a  to  ati 
information  in  the  courts  at  weftmin- 
fter,  (hall  be  made  by  the  attorney- ge- 
neral only  ibidm 

117  Such  a  replication  in  a  fujt  hefr)re 
jultices  of  aflize,  (hall  be  made  by  the 
clerk  of  the  affizes  only  ibid, 

1 18  A  replication  to  a  general  ilTue  in  ad 
information  qui  tarn  in  the  king's  bench 
or  exchequer,  may  be  made  in  the 
name  of  the  attorney-general  only 

,      ^.  .         394.  39? 

119  In  actions  ^W /AAT,  the  replication  is 

to  be  made  by  the  plaintiff  only      39 { 

ICO  A  demurrer  may  be  made  by  an  in- 

3  £  3  former 
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fortncr  gut  tam,  witboat  mcDlioning  the 
sttorncji^gcncral  ,    i*«^n9> 

lai  If  the  attdrntfy-gencrarrefufe  to  re- 
ply, the  informer  may  mal^e  tKe  re- 
plication himrelf  *•      '       iift/, 

122  The  time  which  is  allo\ved  fo^  p!eadl 
'"g  N.inmarg. 

123    Of  |OIJ«INC    1SSU9    AKD   TRIAL 

114  Where  the  king  is  to  hw  iW  part 
of  the  thing  demanded,  but  only  a  fine 
or  amercement,  there  la  no  ncceffity 
either  in  the  iflue  or  'vinlrt  facias,  to 
ufe  the  worSs  qui  tam,  prt  Jmtno.  »c. 
but  the  party  may  be  fimply  named,  as 
in  aftionsiat  common  hw;  b^mitU  no 
fault  to  at'e  them  39?  f-  73 

125  If  the  king  be  to  have  part  of'the 
penalty,  it  is  fata?,  and  not  Amendable, 
after  verd:^>,  not  to  menfioii  that  the 
plaintiff  fuc»  tarn  pro  ^omino^  ^r.  in 
the  joinmgof  the  iflue,  fidgutn,  ibid. 

126  By  i8Efi2;c.  j.  rto  fury  (hall  be 
compelled  to  appear  at  If^t/fmnflir  to 
try  any  iffoe  by  a  common  informer  on 
a  penal  ftatute  committed  thirty  miles 
from  Wiftmi^fitf^  except  the  attorney- 
general  require  it  to  be  tried  at  bar, 
which  nJqutft  (hall  be  on  the  back  of 
Xhcdjftrinzas  395,  3^^* 

127  By  t4  Geo.  2.  c.  18.  (rrcry^iaire 
fatias  opoii  a  p^nal  ftatute,  in  Wcft- 

minftcr,    Lancaflcr,  Cbcfter,  Darham, 

and   Wales,  ftall   be  awarded  of  the 

body  of  the  proper  county  whetv  fach 

,      ifloe  is  triable  ^^5 

128   Of  THB  VERDICT  IN    <^ITAM^ 

129  Ifany  offence  againft  a  penal  fta'tute 
be  in  \Xh  nature  fingle,  and  (evcral  per* 
tons  be  jointly  charged,  yti  one  of 
them  onljr  may  be  found  guilty,  and 
the  reft  squirted  ihi^i. 

130  Soallbtf  ifapcrfon  be  charged  od  a 
penal  fia  ufe  for  offending  oftencr,  or 
in  a  higher  degree  than  can  b^  pfoved, 
yet  he  may  be  found  guilty  as  far  as 
the  evidetice-goei  /^/^ 

131  But  If  the  offence  ^nfift-in  tfiakrng  a 
coniraft  contrary  to  the  ffatuie,  as  ufu- 
ry,  and  it  be  alledged  to  He  made  by 
two,  it  muft  be  proved  as  laid  j  for  if 
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fwer  xnadje  in  and  with  the  JeaTe  of  ihe 
-court  ''«?'397.   398 

I43  T\d%  (t^tutc  extuuh  Qoly  co  faics  by 
4C9iniiion  iaformenj  and  doc  tothofe  by 
«  f^r^y  grieved  308  f.  78 

^41.  Euf  it  extends  to  fW  /«»  iDforoiers, 
as  ivrll  as  to  thofe  who  fue  for  the  whole  I 
pcoaky  N^im  marg» 

14;  It  extend?,  as  well  to  fubfequeoc  iU- 
luttB  as  to  thoie  in  being  at  the  time  it 
was  pnade  39B  f.  79 

146  J (  extends  to  the  compound ing  ot 
{\a'\i%  in  court  which  have  no  joraiciic- 
tioii^as  sou^h  as  to  tholiB  which  have 

147  ^  zi  Jac*  L.  c.  3*  all  grants  and 
difpenf^tions  from  ihc  pcpaltica  of  fla- 
tuses, &c.    &:c.  arc  void  iiiJ, 

148  iBut  this  (hall  not  prevent  the  courts 
froni  granting  leave:  10  compound  for 
the  forfeitures  on  penal  llatutcs,  after 
plea  pleaded  398»  399 

H9  The  above  a£l  (hall  not  extend  to 
^mpoQtions  for  liccaces  to. keep  ta- 
verns, &c.  Sec,  399 

150  Ap.  iodt^ment  on  a  popular  llatuic 
cannot    be    cotnpoxitidtd  after  con  vie* 

tipp  397  ^'  77*  ^-  '*  "»«''f  • 

151  Wh^is  the  proper  proccis  on  an  in 
fqrmatioo  ^/^V#  Fr»€tjO 

clU27  f.   12  to   14 

152  It  IS  qoeftioncd  whether  there  can  be 
any  procefa  againft  ju/ori  by  /r#v/>  in 
qMi4tm  informations  574  f.  10 

r 

JNN  ^  COURT.— ^/^  ^^rO'*  iV>.  1 1 S . 

INQUEST  ^  OFFICE.— rfV#  C§roner, 
Mmtt.  l^di&m^nt.  Riftitutinn. 

IN  (3JJ I  S  IT  i  O  N.—/7^#  C^««i!r. 

An  inquifition  is  an  accufation^  &c.  found 
by  jurors  rciurncd  to  inquire  of  the  par- 
ticular offence  only  which  is  indiacd 

»99c.  25 

INSIDIATORES  VIARUM.— r,W!r  /»- 
mi^mtnt,  N0.  83-    C//rj/,  AT^r.  24. 


INSUFFICIENT. 

For  the  ofiericc  of  taking  infufficiVnt  bail. 
^VUU  Bail.  .  Pi^gf  i^z 


INTENDMENT.— ^/^/  JppeaK  iS7- 
IndiamiMt^  No.  97-— ^V^^^?,  JV*.  26. 

i  N  X  E  R  E  3  T.—MvUiw. 

INTERRO  G  ATORJES.— ^//tf  r^&sf  r«/. 

JOINDEII  •/  COUNTlES.-r///  Lcn^ 

iion,    . 

Where  atrial  (hall  be  by  a  jury  rcturped 
froiD  two  couoties    242.  456,  457.  569 

IRF.LANp.— r/V*   AJJiticn     No,  109. 

Indi^miMty  No  61..    jujiUts  0/  tbi 

Piaci,  No,  56. 

IRONS. 
^/4^  drraigmtMnt,  No.  jj. 

1  A  gaoler  is  noway  puniihabJc  for  Ice,ep- 
iog  ^  debtor  in  irons  227  f.  32 

2  A  pfifoner  ought  not  to  be  brought  10 
the  bar  in  irons,  unlef^  there  is  danger 
ofancfcapc  436*437 

ISSUE.— ;74V  Gtnerai  Ijjruil    Challengt. 
Jurors. '^Ifi/armation^i  Tarn, 

]M\^Gt.—VideCi^urts,  E^vidtmt.  Cler- 
gy*  Attacbmtnt.  Bail,  O^er  and  7/r- 
mintTm    Quel  Dtli'vt,rj^   /^^*$* 

}UDGHtNT.^JijMra/ioM,  No,  5. 

1  In  what  cafes  judgnDcnt  inay  be  faved 
bv  an  award  of  tranfportation.  ffido 
TranJpprfaiiou^J  5  J 1  to  5 1 9 

2  What  judgment  ii  good  on  an  adlion 
or  information  qui  tarn    _  397 

3  Judgment  in  high  ticaron,  not  being 
for  counterfeiting  the  coin  and  feal,  &c. 

3  £  4  ihaM 


I 


I 
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ftall  not   be  arrefled  for  miCwritlne, 

4  In  the  kinc'.  bench  opon  ci',^  tl 
viaiOD.  whether  by  verd.a  or  confcf. 
lion,  the  party  i.  ,o  have  four  days  to 
»ove  m  arreft  of  judgment,  if  [here 
be   fo  n.<,ny   day,   remainiog    of  the 

r!?'L  u"?':  ^^V  '•'^  '""fi'ft  time  'hat 
can  be  had  m  the  term  fijo 

5  On  a  conviaion  of  homicide  Ji  d^f.l 
Z    '  •*'  /"■  '*>■'««'■»*.  no  judg^nt 

6  Ha.e  refufed  to  hear  a  mo:!oa  in  ,rreft 
01  jJd^meiu,  of  a  fcandaioui  confpiracy 

•-.  TT.     '        •  I    '  Nottt  $»  mart. 

7  The  court  has  refnfed  to  oiue  jode- 
raeot  on  a  0)ifdemea.-,or.  becaufe  there 
were  not  four  d«y»  left  of  the  term 

8  Ofstatedjudcmen...      tag  f  « 

9  The  law  makes  no  di^iinftiou  between 
a  peer  and  a  commoner ;  or  between  an 
oruinar)  tafe  and  one  attended  wish 
eAtraotdinary  circumfUnce.  ibid 

JO  Jodga,cot  for  high  TRfA»ON  not 
.  ;«'»"«g  to  the  coin,  i,,  that  the  pri- 
fcner  (hall  be  carried  back  to  the 
place  from  whence  he  came,  and  from 
thence  be  drawn  to  the  place  of  exe- 
cution,  and  be  there  hanged  hr  ih< 
Jjcck.  cut  down  alive,  hi,  entrails  Lrnt 
bef  .re  hi?  face,  his  head  cut  off,  and  his 
body  divided  into  four  quarter,  to  be 
difpofed  of  at  the  king's  pleafure  6,o  f. , 

•  "  J" '•>*"»«  of  Will.  Rufu...  judgmem 
w»»  g.veo  againfl  two  connd^  of 
High  txeafon,  that  one  flinuld  have  hi. 
eyes  put  out,  and  the  o  her  i,  truccm 

12^  I  he  different  manner  in    which    ih« 
.   jud^rrent  for  hj^h  trcafon  is  differenih 
t^xprcffcd  by  different  authors 

__   py,;  ,    ,  i^ott  in  mar». 

13  1  he  proper  judgment  at  commou  JaL 
,    /or  h;^h  trca/oo  in  countcxfeiiin^,  Arc. 

x\  to  be  drawn  to  the  place  of  ejcccu^ 

^^K   ^^  J^^V^  ^*°«^^  ^/  ^*»«  neck 
till  he  be  dead  6^o  f  4 

14  ^<^  fw«  if  the  judgrrcnt  for  clip- 
ping and  other  oiTcnces  againft  the  coirt . 
&c.  js  not  to  be  drawn,  hanged  and 
qoaiieicd,  as  for  oiher  hi^h  ireafons 
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lejider  fo  tke  hoofe  of  corfeftUm.  or 
JnfliA  fine  and    wlnippiog 

28  Tbe  court  may  afte(:*  41  jfjf#»  botcan* 
not  award  any  csrporal  punijbmtnt  un* 
Jers.thedefeiidaac  be*  a^oaliy  prefent 

.    ii>/«ourc  633  f.  17 

29  Wiiere  tbers  ace  ievetal  d^tendants, 
I   a  joint  award  «if  oae  fine  again  ft  them 

all  is  erroncoas  633  f.  i3 

30  TbediUiD&ion  betweeD,/(a#  and  ran> 
rpm-  _  633,  63  + 

31  A  fine  is  aader  thepOHvcrof  cJie  eourt 
during  the  term  i»  wbicb  it  is  (ti»  doc 
afierwards  634  f,  20 

^«  Judgment  of  oodawry.  (A^ii/#  Oi^rr- 
la^kuryj  '  634f.2i,&C« 

33  There  never  fliall  be  two  judgments 
for  tbe  fame  offence  ^53*^34 

34  Whether  judgment  at  common  law 
can  be  given  on  an  indkhnent  condod- 

.    jng  c^QtUra/ormaftatmi    ch.  25  C  1 1 ;, 

116 

JURISDICTION. 

yi^  Jufiice  of  P*ai9.     Court.    Kitig't 

Bench. 

I  If  a -man    have    a  houfe  which  fta'nds 

'      upon  tbe  precinfts  of  two  lecti,  he  O^ail 

do  fuit  at    that   within  the  jurifdiaion 

of  which  his  bedchamber  lies    91  f.  12 

Z  A  court  thall  not  be  prefumed  to  have 

jurifdiAion  where  it  doth  not  appear 

94  f.  21 

9  Jn  ^bat  calcf  judges  are  puniftiable  for 

cJii^«ding  their  jurifdittion  225 

4.  -Whether    a    fait  fw'  fam    in  a  court 

•    virHich   has  no  jorifdidtion,  makes  the 

intormer  Habic  tocofts  3c  o  f.  60 

-pije   18   Eliz.   c.  5-  f^r  compounding 

rtal  fifits  extends  to  courts  which  have 

jorrfdiaiofl,  a*  niuch  as  if  they  had 

,ot^ldi«ion  .  398  f- 79 

.  -J^    ^^Mh  at  fea,    within  die  admiral  s 

icjrafdiaion.be  efFefted  by  a  caufe  with- 

in    rhc  jailfdiaion  of  the  common  law  j 

C'^e:  eHe  offence  ftiall  be  tried  by  the  ad- 

.    Coomb's  Cafe. 

JURORS. 

r^  king    grant  a  fpecial  comraif- 
^or  the  trial  of  indiamcott  in  one 
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tontttj  whith  hare  been  fbnnd  in  aa« 
other,  yet  the  trial  tta^  b6  by  jurors 
of  the  proper  county  ^^£9  26 

2  What  is  a  proper  place^m  whence  a 
«;^#  may  come  (/^iV#  Jf^/aJ,  No.  187 
toaoi.)  265.  266 

3  From    what    couKxr  thb    juar 

ARE   TO  BE   RKTuRKED         568  Ch.  4O 

4  3y  the  common  law,  they  muft  in  all 
cafei  be  returned  from  the  fame  county 
wherein   the  fadl  wai  committed 

'  568  f.  I 

5  fn  murder  where  the  wound  is  given 
in  one  connty  and  the  death  Hiatl  hap- 
peU  in  another,  the  jurors /hall  come 
from  the  county  where  the  death  ihall 
happen  969 

6  By  z  Geo.  2.  c.  2  ^,  where  the  wound 
h  abroad.  Sec.  and  the  death  In  Eng- 
land, or  ^  coHVir/o,  the  jury  may  come 
from  the  county  in  which  either  tlie 
wound  or  the  death  Aiall  happen     ihid» 

7  By  33  Hen.  8,  c.  23.  if  treafon,  roif- 
priiion  or  murder,  be  examined  by 
three  of  the  privy  coancil,  and  the 
party  'vtbemently  fufpeSlcd,  the  king 
may  grant  a  i pedal  tommiflion  to 
try  the  offenders  by  jorors  from  the 
county  named  in  the  commifliony  not* 
withftanding  the  fad  Was  committed 
in  a  different  county  569  f.  % 

6  This  ilatutr  as  far  as  it  relates  10  trea- 
fon done  within  (he  realm  is  repealed 
by  r&  2  Phil.  &  Mary,  c.  lo.  but  as 
to  miirder  and  tr.irprifiOo  of  treafon,  it 

'  fcems  fliJl  in  force  569  f.  j 

9  For  the  trij»l  of  trcafons  done  001  of  the 
realm,     (yi^e  ImJiSmtnU  No.  58.) 

317 

10  TTie  f^atute  33  Hen.  8.  c.  23.  docs 
not  extend  to  an  acciffary  in  murder, 
examined  before  the  council ;  for  «rar- 
der  is  one  offence,  and  being  aetejjkry 
to 'it  is  another,  and  theftatutc  iha'l  be 
fhiaiy  taken  569  f.  4 

1 1  if  goods  are  llolen  in  dne  county  and 
cnrricd  into  another,  or  '^  ^  nufance 
be  done  in  one  Coonty  which  proves  a 
nufance  in  another,  the  jurors  may 
come  from  either  of  the  counties  in 
which  ir  is  tried  5^9  '•  ? 

1 2  From  what  county  the  jurors  (hall  come 

in  bigamy.     [Indiammty  No.  48,  49) 

570 

13  For 
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15  For  fel0rf««  in  Wafei  tbe  jarpM  may 
coic'e  ^  from  the  next  Btigiifli  coanty 

•  where  it  nay  be  tried  by  26  Heq.  8. 
€•  6.  (/«if9Mitf 9  No,  ^1.)    Pagf  ^70 

14  For  tfieftfott  opon  the  fea,  oria  a  fo- 
reign county,  or  for  felonies  of  piracies 
«pon  Che  iea«    (Miihfint,  No.  52  to 

61)  KJO 

15  Prom  what  Goonty  die  jnnirs  ftall 
C6a>e'f>r  the  tHal  of  an  acceflarv  in  one 
coimty»  to  a  felony  committed  In  an- 
other.    (Inii^mnu  No.  62) "       570 

16  From  liirlitt  tonnty  the  jnry  flian'be 
f^nrncd  for  the  trial  of  a  forbign 
FLiA  570  f.  6 

t7  A  fbrettttt  pkt  it  a  plea  of  iflbable 
matter  ailedged' in  a  different  county 
from  that  wherein  the  party  is  indiifted 
orappeated  ''    i^fV* 

«8  By  the  common  law  Inch  pteas  can 
only  be  tried  by  jaries  retnrned  from 
Ike  coonllos  wherdn  they  are  atledged 

570  1.6 

19  IFifiae  be  joined  on  fnch  maaers  be- 
fore a  court  that  has  no  jorifdif^ion  out 

.  of  the  county  where  it  fits,  the  proceed- 
ings moR  be  removed  by  cirti§raninio 
the  king's  bench,  &c.  UU. 

90  By  2$  Hen.  %.  c.  14.  all  foreign  pleas 
triable  by  the  county  upon  indidmeots 
Ibr  petit  treafon,  murder,  or  felony, 
fluill  be  tr.ed  by  jurors  firom  the  county 
Inhere  the  offender  is  arraigned,  in 
whatever  county  the  matter  of  the 
plea  may  be  luppoied  $70  f.  7 

tt  This  ilatute  extends  neither  to  indiA. 
ments'of  higk  treafon,  nor  to  appeals 

itid.  (.  8 

tt  Pkocbss   against  Jxjaoas 

571  d».4i 

t$  Jafticea  of  gJCfMeiivery  may  have  a 
panel  returned  by  the  fheriff;  without 

-  sny  precept,  by  a  bare  award.  The 
veafbnof it  ifyi  f.  i 

*f  4  A  jury  may  be  (b  retnrned  before 
juffices  of  the  peace  at  their  ff  Sons ; 
fuiftf  whether  this  does  not  rather  de- 

-    peniS  on  praAice  than  on  principle  /^V. 

15  Joftices  of  jjaoT-delivery  cannot  have 
a  jury  by  force  of  a  bare  award^  but 
they  ought  io  make  a  parricuhr  precept 

>  10  the  (heriiF  for  that  purpofe  under 
their  Mto  572 
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38  In  an  appeal,  if  one  plead  not  guilty. 

-  and  the  other  ple^darelcafp,  thcrcmuft 
ht  (hvemV  fi/^mr^j  Pagg  ey^ 

J9  Where  rbere  ^tc  ihree  defendants,  the 
phafnflifF  may  join  two  in  one  nteuirt^ 
and  take  out  another  againft  the  third 

«L  .  V         /^/V.  (N) 

40^  W^nerer  the  (ame  Jury  fs  returned  on  a 
johit  'proceft  againfi  fevcta?,  if  a  juror 
be   challenged   by   any  one  defendant, 
he  h  by  neceOary  conlcqocncc  drawn  as 
t<i  all  the  others  e-j^  f,  9 

4'   But  where  one  jury  Is  jointly  returned 
/    before  juOices  oF  gaol-dclivcry,  fpr  the 
'  trial  of  levcral    defendant',  they  ro;y 
fever  the  panel  573,  ^7^ 

42  IF  an  appellant  take  out  a  joint  *vinire 
a^aiaH  all  the  appellees,  he  cannot 
'  afterwards  take  out Teveral  ones  574 
4$  If  no  j  ud^ment  be  giveq  that  the  juror 
who  it  challenged  Hiall  be' drawn,  but 
only  th^t  he  IhaTl  ftand  afidc  for  a  time, 
he  may  try  ihofe  who  do  not  aftually 
challenge  him  573  f.  9  (N) 

44  Where  proceft  may  be  taken  out  by 
the  defendant  in  criminal  ca/es  by/r#- 
tfnfo  ;    that  is  with  a  claufr,  that  if  two 
merits  come  to  the  iheriff  he  ihall  cxe- 
'  tote  one  of  thcin  only  574 

4t    ^**       ^JVHAT         MANNEIL     A     TALES     IS 

,    ^^  an  appeal,  if  a  full  jury  do  not  ap- 

^      ^^r,  or    fo,   many  bc^  Challenged  and 

P   ^^^ti  that    fuificient  jurors  do  not  re- 

*^^.^in,    the  appellant  may  pray  9  talti 

g0^  ibid. 

^  a  fall  jury  do  not  appear  and  the 

47     ^^JntifF  pray  ^diftrinfras  without  pray- 

^  f^i^^'  a  /a/^/.  tbc  court  ought  to  grant  it 

\f3  ^iic  prayer  of  the  defendant  ihid  (N) 

^^^^     \^  capital  cafes  a  tala  may  be  granted 
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capital  caif s  a  rauj  may  be  g: 
;^  ^^  a  larger  /'u#«  aa*^  ctrtaik  number 
'^  ^  tVrc  fir  ft  procefs,;    but  in  all  other 


f^^^^^t  the  tahs  m oft  be  kfs      575  f,  12 

^    .<-  ^      /^/r/  ^<f  drcvmftantibuSf  may   be  of 


t7 


uncertain  nurhbcr  ihiJ.  (N) 

;^^  (  \every  fubfequent  talts,  in  capital 

P  "^^11  as  other  cafes,  nlull  be  fora  Icfs 

Jc?     '^  ^^^ t^^r  than    the  former,  except   the 

^^  #^^^4^r /^e/  we^e  quafhed       57^  f,  13 

^     ^'^^^^  9«>aihing  thi  array  of  the  princi 
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^#^^^4^r/We/  we^e  quafhed  57^  f,  13 
^'^^^^  9«>aihing  thi  array  of  the  princi - 
^^^g^^'^^^  doth  not  quaih  tht  /«///,  but 
/      ^/r^^ueft  (hall  be  taken  of  thole  re- 


tQrn^on  tbe  /44f  if  .there  1^  ei)ow« 
and  if  net  others  (Iiall  be  added  by  a 
new  W#/  _  ^^^«  575  C,i4 

52  If  aH  the  perfons  retiui^ed  on  zbaheat 
corpora  be  challenged  f^nd  drawi\«  ther^ 
(hall  not  be  a  W/i,  but  a.  new  'otnire 

facias  fiial]  be  awarded  m^^ 

53  If  the  firft  habtas  corpora  be  quafiied, 
ihttaUs  is  quafhed  with  jt,  and  the 
party  muft  proceed  as  if  ijic  vimirg  only 
bad  been  returned  ^^^^  ^^5 

54.  A  talus  is  not  gianisbfe  npon  the  re. 
hitn  o^.a  v^wr/,  but  pn|y  upon  |he  it- 
turn  of  a  babtat  t9rpmra  Qx  4ifiri»gat 

^i     ,.-  .  ,   ,  S7^  f*  15 

55  Ti&f  dt/trjaiM  or  Aa^/^wr^^^^ ^  ^^jij; 

a  claufe  to  add  thole  oq  the  wtu'ri  is 
the  firft  procefa  ^g^i^^  ^  ,^^^^  ^^^  •  -^ 

cannot  be  granted  with  a  ai/f  /rw. 
no  Icfs  prcvioufly  rct^jj-ped       576  f.  16 

j5  Whether  a  fubfequeni  /aZr/  (hall  take 
notice  of  the  jurors  returned  on  a  former 
tdx/gj  df  circumfiaa/ibui  ^^7  <  17 

57  The  fbtures  which  aothorife  a  taUt 
extend  to  all  capital  cafe$;  but  fuc^  a 
tAjes  cannot  be  p/ayed  for  the  king 
ya^  iibout  a  warrant  from  the  attorney- 
ge'neral,  or  order  of  the  cport  567  f.  1 8 

S?    9V//  is  not  grantable  by  jufiices  of 

g^aoUdilivtry^  and  ^a/iv  if  by  oyer  and 

r  terminer;  therefore  fi^ch  courts  order 

a  larger  pawdt  and  not  a  tales,     Se4 

quiri  567, 568 

59  If  but  one  juror  appears,  aod  he  it 
challenged,  t^ere  may  be  twelve  taled 
men  fwom  to  try  (lie  caafe,.^<9//  inmarg. 

60  By  42  Edw.  3.  c.  I  u  no  i^queft  (ball 
be  by  writ  of  ntfi  prius^  before  the 
names  of  jurors  impansiled  bereiurned 
into  court  577  f.  20 

61  This  iiatute  extends  as  well  to  crimb> 
nal  as  to  civil  cafeaand  to  jurqra  on  a 
taJtt  at  well  as  to  tho^c  pa  the  princi- 
pal panel  '  ]      577  f^  21 

62  But  it  is  the  practice  of  ju (I ices  of 
ay§r  and  tirmimr  for  (rea^n,  to  pro- 
ceed on  the  'utufreaLud  npt  tp  award  any 
habeas  corpora  r'jj  f«  2  2 

63  By  7  &  8  Will.  3.  c.  3.  perfoos  indiaed 
foi  high  treafon.  &c.  Aall  have  a  copy 
of  the  panel  of  the  jurors  two  days 
before  the  trial  r77  .(.  2J 

64  By  7  Ann.  c.  21.  a  WSi  of  the  jury, 

mentioning 
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mentioning   ihc   ramc    and.  place   of 
abode,  (hall  bo  delivered  ten  days  be 
fore  the  trial  in  ihc  prcfcnce  of  i%*  c 
wimcflcs  .        Pagi  S'?-  S^^ 

65  The  iBodcof  complying  with  tnc  01 
rcftions  of  cKi»  adl,  is  by  motion  to  the 
king's  bench  for  a  rule  up«»n  ihe  flierifi 
to  deliver  to  the  prolecuior  a  l»ll  o^ 
the jurora  he  intends  lo  return  upon  th« 
panel  568  NoH  in  marg, 

66  A  tales  d$  cireumjUntihus  may  b< 
awarded  upon  a  trial  dt  muiutattm  lin- 
gua S9' 

67  Before  what  Court  thk  Jury 

IS  TO  BB  RETURNKD  57H  ch»  42 

68  ^^  the  common  law  it  is  leojrn^iblt 
only  into  the  court  where  the  proiecu. 
tion  is  depending:  ihid 

69  But  the  jiai*  Weft.  2  c,  30.  havifj, 
ordained  that  **  ail  pleaa  of  ealy  ex- 
amiaation  (hall  be  determined  in  the 
country  by  miji  priut^*^  an  iQuc  joincc 
in  the  king's  bencti  tor  an  oiience  ioni- 
initted  in, a  diifercnt  county  may  be 
tried  in  the  proper  county  by  writof«//f 
print  578  ^»  2 

70  This  ftatqte  does  not  extend  to  the 
king,  and  in  cafes  where  he  \%  a  party 
the  writ  ought  to  be  granted  by  his 
fpecial  warrant,  or  by  the  aifent  of  the 
attorney-generjl  $78  f.  ) 

71  And  the  court  has  refufed  aa^  prius 
to  the  attorney  general,  till  the  king's 
warrant  was  procured ;  becauie  Ihe 
ca(e  fcemed  tg  requite  great  examina- 
tion     ^  578  (N) 

71  How  jurors  may  be  cJbmilingtd  on  the 
part  of  the  king,  and  how  on  (he  pan 
of  the  pri(bQer  {^$4/0  ClsJUmgiJ 

579.  to  .583 

73  Of  THE  <^AX.iricATiON  OF  Jurors 

74  At  common  law  there  was  no  necellity 
that  jurors  (hould  have  any  freehold, 
before  juilices  in  €jfr§g  or  in  cittei  or 
burghs  .  iiid 

75  Neither  was  a  freehold  to  m  tirtain 
Hfaliii  ia  any  caie  neceifary  .   r^/V. 

76  7  he  want  of  a  freehold  ia  a  good 
chalien^ie  10  a  juror  ia   all  cafe^  not  I 
oiherwiie  provided  for  by  i^acuCc    ihid, 

77  ¥\)T  ijjuci  ate    to   be   returned   upon 
jurors,   wnich  imj^Iics  (hat  ihcy  ou^ht 


78 


< 

i 

I 


80 


3i 


u 
n 
a 
t 


32 


83 


V 

g 

y 

ti 


H 


rr 


85 


86 ; 

b 
ai 
b. 
01 
th 

87' 
ki 

& 

88  ] 
c. 
ca 

89  1 

/« 
ab 
or 

fu( 


90 


h. 


w 


i 

1 


A    Table   of  Principal   Mattkrs. 


land,  and  j  1  in  Wale%  may  he  f erorned 
t>w  a  iaUs  Page  ^%6  T.  23 

5^1   ^^  J   <5eo.   *•  c.  14.  penons  havmg 
/o  /^  a.  year  in  iatid  in   po/IefSon,  &c. 
•pva/:  69  -put'  in  the  fjrir<:hoklers*   book, 
»n4  dcrv^  00  juvie*  sw freeholders    ri/V, 
•-    JBj'  J  iGeo,  2*  c.  2^.  jonofs  in  Londi^n 
JhaJ).  be  i)oufeholder»»  Hnd  have  a  per- 
I^nAl.cit^tc  of  1  ocL  or  they  may  be 
^h  sk  iieng  ed  ^^'^. 

Jo  ofh^r  counties,  cities,  or  places, 
M%Qw%^  QxaW  be  Ibmoioned  to  Terve  any 
jury  f<jr  the  trial  of  any  capiial  ofFence 
^^)^^  ^re  noc  cherein  qaalified  CO  ftwe 
99  jurors  in  civil  caufes,  and  they  may 
l>c  c/iaiJeoeed  for  that  caufe  in  ^oir 
^J^^  586,  587 

^y  ^  Geo.  a.  c.  7.  in  Mi4Mi/i*Ac&{>i^ 
holdk^rs  of  50  J.  a  year  may  bcfummon. 
«^, -and  nn^y  ferve  cm  jories  587 

Kor  t*-i»l«*  io  l-.ondort  for  high  trcafon 
everv  iurot-oughc  to  have  fodi  frechoM 
orc/pyhold   «  required  by  4&  5  W.r. 

Jfe   TVIarv  5«7"'  ^^ 

^is    r«   «»ri^t    oafes  a   jury  acquitting  a  de- 
^VndrrJT    rT.uft     find    who   did   the   f.a 

»  V   -^  ^ ^ ^r^     f>** "^ ifl>«^**  by  attachment 

98    Jurorm    fr^^^ance;  or  t^ecoorc  may 

for    ^^^'^l^c  f^r  tbc  default    «20  f.  I4 

inapOMS  ^         fh*!!    ^^  liable  where  the  in- 

00   No  j"«'*^r  •    ^^t  l>e  taken   if  he  had  ap- 

^  qaeft  coaal**   ««'■'  y^y^ 

100    In    ^**V    i„    what  cafes   he  ihaH  be 

*IH^^  1« ««!»«•'  •  ^"'^''    ^*   aaierci. 

*ble  f^**   ***?5       ^^.  <»hei!e  ^he  JM  wairr 

\^  nO^-  ^""^    ..erafc  ^°  ^  fworn  he  may 
JC  a    i'^^i'^Mclic*^  221  f.  15 

*■         ,*^fafii*g  *^  give  any  ver- 

^^^  codeavottrifig  to  iltt* 

t^  or  for  ihiibehavioor 

itotsk  the  haft  or  for 

^,«^*  -  a-^w— 1^«*8  inflroaioos  from 

re»^«<»fi^  J^JL^  oartica      221  f.  IS  to  »o 

^£»K«r  -c>»  ^\r  (urora   are  pooilbabla  in 

w-    **!:-;^j,  cA^Acrrr  Ml  80225 

cbctr  ^^^^  gftmancx  the  proccfo  agaioft 

la 


C   O 


pof< 
mf«^f. 


the  jury  muft  be  continued  (Fid^  DiA 
eontiuuanct)  Page  424  f.  nr 

106  It  is  no  objeflion  againfi  a  perfon'i 
giving  evidence  that  he  it  one  of  the 
jurors  ;  but  2ttere  if  he  ought  io  go  to 
his   companions  afterwards  ' 

^08  C  17 

107  A  jury  fworn  and  charged  in  a  ca- 
piiflj  cafe  calinot  be  difchargcd  till  they 
have  given  their  Verdrdl ;  but  in  cer- 
tain caf^s  there  may  be  an  exception  to 
tli»  general  role^  622  f,  1  ^  jvi/f# 

JUSTICES. 

Fide  Oyer  and  Tirminer.  Cruris,  Sail 
Preci/s.     Gael  delhjetj.     Jiffize. 

JUSTICES  tfthe  PEACR.-^^//^  c*^,. 
fitmaters.    Coroner.    Attatbmenf.    ^ef* 
JS^ni.    E/cape.     Cenftables.     Examina* 
tinn,     BttiL     Cmmitmtnt.     Arrejt. 

t  By  a  Edw.  3.  c.  16.  ft  fs  or^faiocd  that 
m  ^^try  county,  grod  and  lawful  men, 
&c.  flrall  be  affigned  to  keep  the  peace 

2  By  4  Edw.  3.  c.  2,  juftices  afligncd'o 
keep  the  peace  fhall  not  bail  thofe  who 
are  not  mainpernable,  and  they  (hall 
tranfmit  their  indi^ments  tothcjaftices 
of  gaol- delivery  .5 

3  By  18  Edwr.  3.  c.  2.  they  ftaff,  wjch 
oth«fr  learned  in  the  law,  be  afligncd 
by  the  king's  commiffion  to  hear  and 
derermtne  felonies  and  trefpafTes  in  the 
fame  coonttes,  and  to  InflJa  rcafonable 
ponifliTneot  4,5  f,  ,  - 

4  By  34  Bdw.  3.  c.  I.  Aey  ftirti  rcftram 
barrators,  &c.  and  inqnire  Of  pillers  and 
robbers,  aadarreft  fuch  •»  they  ihid  by 
indi^meat  or  fu/picion,  and  put  them 
in-  prtfon,  and  take  all  that  be  not  of 
good  fame,  &c.  &c,  46  C  16 

5  By  17  Rich.  t.  c,  10. 'In  evciy  com- 
miffion  of  the  peacfc  two  men  of  the 
law  (hall  be  afligned  to  deliver  thieves 
and  feJofis  46,  47 

6  By  s  Hen.  5.  c.  4.  the  jorfticer  named  of 
the  qoormo,  except,  5k:.  ihalF  be  re6anc 
in  the  flure,  aod  make  their  feffions' 
four  tiaei  t  year  47  ^*  ^B 

7  By 
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A    tA'Bti    OF    PklNC 

1^  By  14  Hrti.  6.  tW  fcffions  in  MMJle. 
lex  Ihiir  be  two  times  in  the  yw,  or 
oftcner  if  need  be  J^a^e  47  f.  1 8 

8  l<4  B.  lo  Ibis  county  it  rs  olual  to  hold 
eight  fefiio^s,  four  general,  and  four 
general  quarter  flffions        '  '  iM.  (N) 

^  ^y.'  ?*^"-  J  ^'  «•  J«fticei  of  the  peace 
fliall  be  made  by  the  advice  of  the 
chancellor,  &c.  without  taking  pcrfons 
dwelling  in  foreign  counties,  Ac. 

10  N.  B.  The  power  of  the  chtncetlo? 
extenof  only  to  the  appointnfent  of  juf 
tices  of  the  peace  y  he  cannot  panifh 

'toem  far  taalvcrfation ;  the  king^ 
bench  may  proceed  againft  them  by 
information,  and  the  chancellor  may 
turn   tbem  ei/t  bf  the  commiffion 

11  By  I  Mary  c..8.  no  (heriiT  fliafl  be  a 
•JUI.1CC  01  the  peace  doting  his  <jfece 

tt  Oy  5  Geo;  2.  c.  18.  no  attorney,  fo- 
Jicitor*  or  proaor,  ftkll  be  capable  of 
being  a  Joftice  of  the  peace  during  the 
tinae  he  (hall  praaife  /i,v. 

M  By  14  Geo.  «•  c.  40.  and  i6  Geo.  2. 
fc.  13*  w>  common  brewer,  innkeeper, 
or  dithller,  fhatl  adl  as  jufticei  in  any 
■utter  concerning  their  refpeflive  trades 

1 4^ By  5«  Geo.  a.  c^  tg.  no  miller,  baker, 
^c.  (hall  be  concerned  in  the  affize  of 

be  qualified  ts  a  joHice  of  the  peace 
/r*i!^  cotinty  who  (hair  hot  have,  in 
poffeflioB  a  freehold,  copyhold,  Cuftom. 
•Tirorjeafebold  eftate  on  life  of  100 1. 
fir  mimtik  xUzi  of  incnmbrancea ;  or 
who  ihall  not  take  the  oath  in  the  aft 
prcfcnbed;  on  farViiai  pi^alty  of  100 1. 

'^ '  '  48 

1 6  In  vftry  profecution  for  defcft of  qiiali- 
*catio«,<hc  proof  of  it  (ball  liepn  the  jaf- 
U^A  ^'  *f  "«ygive  notice  of  other 
.?i**L'^^^*  mentioned  in  the  iath, 
whkb.he  may  adduce  at  the  tHal'ai  a 
qoaliicatiott        -  '       ,  ^^^ 

\^y  *  ?^^'  >•  «•  '3-  juft'cc.  i%ho 
«»»ve  taken  the  oaths  tiequired  by  18 
^eo.  t.  c.  20.  (hall  not  incur  the  pe- 
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A     T  ABLe     OF     PRIKCIB  AX.    Mf  T^  IRI^ 

33.  Bflt   they   cansOC  Jiold  tbeir  feffions  I  45  TMr  uftial  dercription  incirii4raris 
ou(  of  the  county*  nor  authori(e  officers        ji  hy  the  name  of  ktu^tn  9ftht  Uaa  \ 


to  iftteribeddle  with  the  bofinefs  of  the 

City,  At.  v^^a*  53'  $4 

34  Jjilices  by  their  coiDmiflion  have  an 
^xpre(s  aoihority  ••  well  within  liber- 
tie^^i' without  V  54 

35  They  nnay  execute  their  office  within 
a  tow^  which  has  %  fpccW  comroiffion 
Ibr  itfelf,  except  fuch  fjpeclal  comroif. 

^jCm  exclude  them  ihid. 

56  11  is  qucdionable  whether  even  fwc'i 

a  fpeciil    ctaufo    do  abfolafcly    make 

▼oid  the  %€i  of  the  coar  .y  juftice  wiih- 

in  ihc  liberties  of  fuch  lowti  ibid. 

37  But  if  they  hav^  exprcfs  notice  of  fuch 

an  txtiukve  corttmiffion,  they  mBy  ptr- 

'  J^apt  be  puniihablc  for  contempt  ot  the 

krng^s  prohihiihn  ihid, 

3^  The  crown    ftiay  g'a«t  «<>  any  city  to 

have  jofticcs  of  their  owoi  and  exclude 

^he  county  joftices   from   the  ordinary 

bofioen  of  a  jutticeofihcpeace  S4(N)S 

J9  ^nd  in  foch  cafe  the  aa  of  the  county 

Jo/Hce  will    be  void,  and  not  merely  a 

^'^^ch  of  the  franchife  iiid. 

^^  ^hcrc  jufticca  arc  named  jrencrally, 

they  |j^^^  a  coocorrcnijurirdidion  with 

'?^  oth«-<-  lafticcs,  as  their  locality  may 


cha 

it  B^ 


•^c^  to  b« 


ibid 
c.  24.  juftices  of  the 


nd   the  caption  of  an  indiaoitent  fo 
natning  them  is  good        Page  57  f.  32 

46  The  defcription  of  jofticca  9f  the  name 

oijufiiciarii  domini  rtgk  md  pOcm  en^ 

ftr*vamdmm  is  good  withqut  ftying  tid 

pacm  damim  regit ^  for  that  it  implied 

47  By  a6  Geo.  2.  c.  17.  ik>  ^a,  Uc. 

done  by  two  or  more  jufticea  of  the 
peace,  which  doth  not  f  xprefs  that  One 
of  thena  was  of  the  ^uprmmi  Aall  be  fet 
afide  for  that  defeft  only  mj 

48  By  7  Geo.  3,  c  at,  all  ads  done 
which  arc  required  to  be  done  by  two 
juflices  in  fuch  cjties,  Stz.  u  have  Only 
one  juftice  of  the  qu9rum^  fhajj,  though 
neither  of  the   faid  jufticetf  be  of  the 

'  qu9rmm^  be  aa  valid  as  if-oteoftbem 
had  been  of  the  qooruaB  S7f  ^^ 

49  Of  thb  Justices  AUTHoairy  jw 
Felony  ■      ,        >  rg 

50  Jaftices  have  herein  no  power  nnlefs 
their  cbmmiffion  anthori(«s  them  /# 
b^r  €iui  dettrmiiu  ffioniiSt  which  In 
general  is  given  to  thole  of  the  fmentm 

,  only,  and  a  terii^rati  has  been  quaflied 
becaufe  it  only  mentioned  juAices  of  the 

,  peace,  without  adding  they  were  aflign- 
ed  to  besir  mnd  dtttrHum  feUmesi     Std 

\    qunt  58  f.  33-  p,  359  C  121,  p,  420 


fiatnte  is  fpecially  appoin^4  to  jofttcea 
oi^ytr  and  Urwiitur  ,  ^g 

\z  Juftjces  of  the  peace  have  no  power  td 
tatce  aq  indidmentOQ  5  Eii^b,  c.  14« 
concerning  forgery  ihid^ 


jP^ace      rnay     commit  offiinders   to  tlie 

*°«ffe   of    corrcaion,  who  (hall  be  a p- .  ,.  7^ 

P''«he^^ed   within  the  parifti  or  place  Ui  The claufe  in  the  commiffioQ,  to  bear 
'^'^^ict^     contributes  to  fuppori  the  Uiroe         and  dct^mine  felonici, givea  joftices  nd 

54,55       jurifdi^i'on  over  an  offipn^  which  by 

^^  ^y   -^^GeO'    :«.  c;  55.  jufticcs  ofonc       " "  ^ — *-" :-   •       •  -• 

5^^t^^^|ljaH  indorfe  warrants  iffjed  by 
J^fti^-^  ^  another  for  the  apprehend- 
'"^1^  '  «:i4*  Telona    who  have  efbaped  from 

^h^  ,^     *  ^^bere  the  ofience  was  com-       — . „.    „    ,  , 

ttiit^^  J',  an4  '^  apprehended^  and  the  53  Nor  on  2  5c  3  Edw.  6.  c.  24*  coa-» 
Ofl?^^^^  »l^  bailable,  the  juftlces  indorf-  I  cerning  acceflaries  la  One  county  to  fc^ 
i^if  •^^f-.  -g^rarrant  may  admit  fuch  of- I  lonie$  ii^  aopthcr  ibid* 
fentl-T  #r*  l>ail,  hot  if  not  bailable,  or  54  Yet  by  force  of  2  &  3  Ph.  &  M.  C 
^f  S^""  e^nnot  find  bail,  he  Oiall  be  car- ^ '    "      -^  -  -"  ^-'— -  ..-.   .^  .- ^ 

^^^^  l^ack  an*^  ^^^^^  ^'^^  ^y  ^^^  i"^*^ 
w\^«.    ilTacd  the  warranty  55,  56 

a^t  cotpttkhmots  of  the  peace  re- 
^       a  fpccial  foit  to   the  king  for 
toa.wv4ne  thcin  56,  J7 

4^  By  V^bat  name  jaftices  of  the  peace  are 
X^  Vjc  dcfetlbcd  yt 


^^ 


^\T 


10.  and  as  all  feloniea  jbelode' breach 
I    of  the  peace.'  jufticei  of  the  peace  nniy 
i    uke  examioatiori,s  for  any,  kind  of  fe- 
lony, and.  commit  the  ofieodefi,  &*• 
I    &c.  ,  ,    .  f^d^y 

j;5  B^tasthe  2>  3Fh.  &M.  c  lOw  aod 
1  &'2PJi.  &  lA.c*  f3.dire<5^ju4tice8  to 
certify  their  eaaninations  i»  h^Kmctdit, 


\ 


A  Tabie   or   pRiN< 


\ 


> 


tliey  feldom  proceed  further  in  relation 
to  any  ftlonie?,  though  within  their 
commiOioni  except  only  petty  larcenies 

Page  so 

56  Jullices  of  the  peace  in  England  may 

commit  an  offender  moajnil  the  Irifh 
law  for  felony,  in  order  to  be  fent  to 
Ireland,  the  offence  being  committed 
there  59  (N)  7 

57  A  judice  of  the  peace  cannot  take  a 
pcrfon  f?om  the  cuftody  of  the  king's 
bench  and  fend  him  to  the  county  gaol, 
bat  he  may«  by  his  warrant,  charge 
him  criminally  where  be  is  in  cuftody 

^  iSiJ 

58  Two  juftices  may  take  a  recognizance 
for  felony  on  the  high  feas,  &c.  &c. 

ibid 

59  Judicea  may  take  an  inquifition  of 
murder  if  the  body  cannot  be  found 

60  Of  the  Power    or    Jt/sTiCES    in 

TREASON,  IPrEMUN JRB  AND  MISPRI- 
SION 

61  None  of  thefe  offences  are  within  their 
commifiion,  yet,  being  againft  the  peace, 
any  jullice  may  appiehend  the  offender 

59,  60 

62  They  may  alfo  take  the  examination 
offuch  ofTenders,  and  the  information 
of  witnelTcs  and  bind  them  over,  &c. 
purfuai  t  to  ftatutes  of  Phil.  &  Mary  6c 

63  By  3  Hen.  5,  c.  7,  jullices  of  the 
peace  fhall  have  power  by  the  king's 
comminion  to  inquire  of  falfe  money, 
&c.  60  f,  35 

64  By  ^  E!iz,  c.  I.  they  may  enquire  ol 
the  offence  of  maintaining  the  Pope's 
power  60  f.  36 

65  By  13  Edw.  I.  c.  8.  they  may  inquire 
.of  offences  touching  the  fupremacy,  &c. 

60  f.  ^y 

6^  Of  IjUfERIOUR  OFFBNCES      60  f.  38 

6j  Juflices  of  the  peace  are  empowered 
^  to  hear  tknA  determine  all  trefpafles ; 
which  comprehends  all  inferioor  of- 
fences againdihe  peace  iM, 

6^  By  the  common  law  juflices  of  the 
peace  have  no  jurifdi^ion  over  forgery 
or  perjury  ;  the  reafon  of  it  61 

69  Libels  are  indi^bie  before  juftices  of 
the  peace  iii4i, 

70  A  perfon  may.  be  lodiAed  before  juf- 
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court;  the  plaintiff  cannot  give  in  evi*  I 
dcflcc  any  other  caafe  of  a^ion  than  chat 
contained  in  the  notice     Psgi  63  f.  44 

80  No  adioo  (hall  be  brought  againft  any 
officer,  &c.  for  any  thing  done  in  obe- 
dience to  a  juftice's  warrant,  nncil  de- 
mand in  writing  hath  been  mads  of  the 
perofal  and  copy  of  fuch  warrant,  and 
the  iame  has  been  refufed  for.  fix  day  a ; 
and  if  complied  with,  the  prododion 
and  proof  of  fuch  warrant  at  the  trial 
fhall  intitle  the  defendant  to  a  vcrdidl, 
&c.  63,  64 

8 1  If  fuch  a£Uon  (hall  be  brought  jointly 
againft  the  jaflice  and  officer^  the  proof 
of  (he  warrant  fhall  acquit  the  officer, 
cotwithftanding  any  defe£t  of  jnrifdic- 
tion  in  the  jultice  \  and  if  the  verdidl 
ihall  be  given  againft  the  jaAice,  the 
plain liff.ihall  have  hit  cofti  64 

8a  And  if  the  judge  certify  that  the  in- 
jory  was  nialicioufly  done,  the  plaintiff 
(hall  have  double  cods  64  f.  46 

8 J  It  is  incumbent  on  the  juftice  to  (hew 
his  proceedings  regular,  and  he  is  bound 
to  produce  and  prove  the  information 
and  other  document  at  the  trial        62 

(1  42.  N.  im  Muwg» 

84  If  It  does  not  appear  that  the  a£lion 
is  for  fomething  done  bv  the  judice, 
&c.  in  the  execution  of  his  office,  the 
court  will  fix  the  time  to  plead  ;  but  if 
lt.appearia  the  notice,  it  is  fufficient 

63  f.  44,  N,  in  marg, 

85  If  a  jufb'ce  makes  a  warrant  in  a  cafe 
fUumj  out  of  his  jurifdiAioo,  fuch 
warrant  is  no  jnftification  to  the  officer 

jY.  in  marg* 

86  But  if  a  juftice  exceed  his  authority, 
the  warrant  will  indemnify  the  officer. 
for  he  ia  bound  to  exe^te  it 

63  f.  45  N.  im  marg. 

87  By  18  Geo.  3.  c.  19.  juiUcea  are  au- 
thorifed  to  award  coils  upon  complaints 
brought  before  them  64  f.  47 

88  In  what  cafe  and  proportion  the  colh 
fhall  be  deduced  from  the  amount  of 
the  penalty  64,  65 

89  Where  a  fpecial  authority  is  given  to 
juftices  out  of  feffions,  it  ought  to  ap- 
pear in  their  ordera  that  the  authority 
la  exa^y  purfued  65  (N) 

90  ^irtt  if  juHicca  put  of  feffiona  may 
VoL.IL 


iffue  a  warrant  for  offences  within  the 
cognizance  of  fcfTion  only  Pagi  6;  (N) 

91  For  the  power  of  judices  o\  peace  in 
fefTions  (Fiiit  SeffiBnt)  6;  to  69 

92  A  commiffion  o\  the  peace  is  not  "de* 
termined  by  a  new  commiffion  to  hear 
and  determine  felonies,  &c.  23 

93  Jufticea  of  peace  cannot  receire  an  ap- 
peal ^  ,  «33.2S4 

94  Jufticea  of  the  peace  cannot  admit  a 

perfon  to  be  approver  ;  for  they  cannot 
affign  a  coroner  896  f,  16 


JUSTICIER.~/7A  King's  Biuch. 

JUSTIFICATION.  —  Vide  Jyfticet  •/ 
Ptace»  Arrtfts.   Pk^ing. 


KING.— rati  InJiament.  Pardon.  Ctat- 
kngt*    Courts. 

1  The  king  is  the  fupreme  magiftrate  of 
the  kingdom,  and  sntrufitd  wiih  the 
whole  executive  power  of  the  law  1  f.  I 

2  No  court  can  have  any  jurifdiflion,  an- 
\th  it  fome  way  or  other  derive  it  from 
the  king  ihid. 

3  The  king  cannot  (it  in  judgment  upon 
any  indidroent,  becaufe  he  is  a  party, 
and  he  has  delegated  all  his  power  to 
his  judges  1  f,  ^ 

4  The  king  cannot  alter  the  certain  and 
eftabliihed  rules  of  court,  or  add  jurif* 
didlion  to  an  ancient  court  % 

5  The  king's  grant  of  a  judicial  office  for 
life,  which  has  been  ufoally  granted  at 
will,  is  void  ^  ^  5 

6  The  king  cannot  grant  even  a  mtrt  (pi« 
ritual  jurifdiflion  If  sit  in  marg. 

7  The  king  cannot  grant  any  new  com* 
miffion  whatfoever  that  ia  not  warrant* 
ed  by  ancient  precedents,  however  ne* 
ccilary  or  conducive  to  the  public  good 

2f.  8 

8  Before  the  ftai.  cf  Wtf.  he  could  not 
authorife  perfons  to  taKe  care  of  rivers, 
and  the  fi(hing  therein  ihid. 

9  The  king's  demife  does  not  determine 
commiffioos,  &c.  &c«  3,  4 

10  The  king  ftill  continues  the  principal 
confervator  of  (he  peace;  buthecannoC 

3  F  lake 
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take  a  recognizance  of  it    Pegt  43  f.  i 

11  Tbe  king,  by  his  coaiinifiion»  may 
aoiborife  whom  be  pleaiea  to  execute  an 
a^  of  parliament  ^2 

12  Tbe  king's  lands,  while  they  continue 
io  his  pofiefiion,  are  wholly  ont  of  the 

•  jurifdidioo  of  the  (herifF'i  torn,  and  of 
.    all  fuch  courts  96  f.  26 

13  Whether  thofewhoare  taken  by  the 
,  comaiandroent  of  the  king  are  replevif- 

Me  f  f^idi  Baii.No.  lOy .)    151.166. 169 

14  .How  iar  the  kind's  pardon  will  bar  a 
qui  tarn  392 

15  Sanctuary  could  only  be  claimed  by 
erant  from  th^  ki^g,  made  or  allowed 
in  fyre  iince  the  time  of  memory 

472   ^-  3 

16  The  king  may  fue  in  what  court  he 

pleafes  ch.  27  f.  27 

17  Wherever  the  king  appears  10  have 
been  deceived  in  bis  graut,  it  is  void 

5S7f.46 

1 8  Where  the  king  is  a  party,  tliere  car 
be  no  procefs  by  provi/o  574 

19  Tbekng  may  infiik  upon  zniji  prius-y 
but  neither  zijipriui  or  taUs  are  graut- 
able  without  hib  content 

576,  ^78.  f.  3  in  Notts 

20  The  king  (hall  not  be  bound  by  a  ita- 
lute  which  does  not  expreGly  name  him 

578  \.  3 

21  The  king  is  a  party  iii  every  indid- 
-  ment,  and  alfo,  in  iome  fort*  in  ap> 
'   peals  582  f.  10  p.  299 


KING'S  BENCH.— 5^7i7.  JpftaL  Gr- 

tiorari. 

I  The  k'n<>'s  bench  retains  all  the  powei 
which  icmaincd  in  the  court  of  the  higl) 

-  jufticier>  after  the  courts  of  excheqixi 

•  and  connmon  pleas  were  ieparaied  from 
.    it,  efpeciaily  ihefupremejurildiilion  ii. 

-  all  criminal  mauers  7  ch.  3 
2  The  kirg*s  bench  is  cntrufled   with  the 

•  highell  jurffdidlion  over  all  capital  of- 
fences^ mifdemeanort,  public  breaches 
of  the  peace,  oppreilions  of  the  fub- 
jfrt,  and  all  fa<5lion*,  contTOverfie?, 
debates,  raifgovcrnmcnt,  or  other  crime, 
ni'tnifeftly  a^^ainfi  the  pullic  jjood  ST.  3 

5    i  nis  couit  IS  eo)powered  toiiod  redrel.^ 
fof  ^\^ty  injury  ihii^ 
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tnay  cbTximarid  the  jufticcs  to  proceed  in  j  82  Where  proccedinaj  are  limited  to 
the  trial  thereof,  as  if  the  fame  had  |  judges  of  gaoJ-delivery  and  oyer  and 
never  been  removed  Page  9,  10  I 

tj  This  ftatute   (hall  not  extend  to  high 

■     trcafon  lo  f.  9 

^4  The   king**  bench  it  the  higheft  court 


terminer,  the  court  of  king's  bench  has 
an  implied  jurifdiaion  Pagi  it 

f.  12  (N)  203  f.  18 
23  Thejuftices  of  the   king^  bench  are 
,      confervators  of  the   peace  throuKhost 
verfe  erroneous  judgments  of  all  infc-  j     the  realm,  and  fapi'sme  coroners  over 
Tior  coorts,   and    to  punilh  all  inferior  I     all  England  /^/^^  4c  4.2  f  « 

tnagidrates,  and  all  officers  of  juHice  for    24  Where  the  OierifF  or  coroner  may  re 

«^"^«  b>^l»  of  ^PP^^U  the  court  of  lrJ«,»»r 


ofcomcnon  law^  and  hath  power  to  re-  ( 


corrupt   abuies   of  their  authority,  but 
not  for  melv  txiidakei,  &c. 

10  f.  fo.  405  C  22 
*5  The  king's  bench,  being  the  fuprcme 
court  of  ^^r  ami  termimtr^  gaol-delivery, 
and  eyrtt  fufpends  the  power  of  all  other 
coorts  of  this  kind  in  the  county  where- 
in it  fits,  during  the  time  of  itifltting, 
and  renders  all  their  proceeding  void 

Ibf.  II.    24D3  f.  18 

t6  But  fach  juftices  may  proceed  upon  in- 
di£lnients    taken   in  a  foreign  county/ 
Sod  removed  before  them,  or  if  taken 
hcf€>rc  the  term  ;  J*^  quirt^  if  it  is  not 
ikfcd  to  have   a  fpceial  commiffion  for 
this  purpofe  lO,  11.  22  f,  3 

^^  Hy     25  Geo.  3.  C.   18.  the  feffion  of 
€>y^r      and    terminer,  and   gaol.delivery 
o/~  .^^^  vvgate  in  Middlefex,  if  begun  be- 
c^he  efibin  day  of  any  term,  (hall 
3  fufpended,  &c.  by  the  fitting  of 
ing's  bench  on  the  commencement 
'  term  lif 

proceft    upon  writs  of  appeal  or 


.       .  s  -     .        .    court  of  king's 

bench  may  afiruori  do  the  fame 

as  This  court  during  term,  andanyVudgl 
of  It  during  vacation,  may  admit  per- 
fons  to  bail  for  any  crime  whatfocver. 
except  perfonscommitced  forcontempti 

26  Where  the  body  of  an  offender  attaint! 
ed  m  the  county  h  removed  by  J^a&eaf 
corpus^  and  the  indictment  by  cer/iorari 
into  the  king's   bench,  the  court  may 
award   execution  to  be  done   by  the 
marfhal  /^/V 

27  Where  perfons  pot  in  feigned  bail  fj- 
as  not  to  be  reached  by  21  Jac*  i.  this 
court  may  order  the  parties  to  be  fct  oa 
the  pillory  ^  y^y^^ 

28  The  Ring's  bench  may  order  one  who 
U  not  a  party  to  the  caufe  to  attend  the 
maftcr  ^^/^^ 

29  The  king's  bench  may  compel  (he 
produAion  of  examinations,  books,  pa- 


pers,  &c,  g 

mcints  removed  into  the  king's  1 30  Jn  what  cafes  ihe  king's  bench  may 
by  certiorari  ought  to  be  made  I  puniih  offenders  by  attachment  21  i 
able  €oram  noiis  nbicunque/neri'  I  c<  2  a 

1 1  f«  12  1 31  The  proceeding's  before  juH ices  q{ tytf 

rocefs  upon  bills  of  appeal  of  one  I      andttrmintr^  after  the  ^>vr  determined^ 

^odtA  mart/cballi^   and  upon  in- 1      ought  to  remain  in  the  king's  bench 

ts    commenced    in    the   king's!  3S  ^»  *^ 

ought   to  be  returnable  C9ram  132  Whether *a  pardon  of  a  perfon  con* 

afu^  IVeJlmonaftwium  \     demned  before  juilices  of  gaol-delivery 

ibid^  232,  233  I  may  be  allowed  in  the  king's  bencii 
re  the  king's  bench  proceeds  on!  after  the  feflion  is  determined  3^,  3d 
nee  committed  in  the  fame  coun-  ]  35  An  appeal  in.the  king's  bench  ought 

to  be  arraigned  on  the  crown  fide,  un« 
lefs  it  comes  in  by  ctrtiprari  437  f.  4 
fson  an  offence  removed  into  the  1 34  The  king's  bench  is  within  2  &  Jj 
bench  byartiorari  from  a  differ-  I  Edw.  6.  c.  2^.  which  autborifes  juf* 
inty  muff  have  hsve  fifteen  days  I  tices  to  proceed  againft  acceffaries,  in 
n  (he  t^i  aad  the  return         1     the  county  wherein  they  are  atce/Tar/ 

I  F  a  }5  After 


#*//•  572  f.  3 
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'3^  A r:er  »n  amerciament  hath  been  i/* 
treated  intd  the  exchequer,  and  a  p!ir* 
don  been  there  produced  and  denied, 
the  patty,  by  habeas  corpus  eusm  caufa^ 
may  have  it  allowed  in  the  king's  bench 

Ptge  562  f.  69 

36  No  jury  can  be  returned  into  the  king's 
bench  from  a  foreign  county »  without 
proper  procefs  ander  the  hand  of  the 
chief  judice;  if  for  an  indidment  in 
fame  county,  f »/r#,  if  a  jury  may  not 
be  returned  by  a  bare  prueptum  tft,  He* 
returnable  in  mediitely  ^72  f.  2,  3 

37  A  writ  of  er  or  lies  in  the  king's  bench 
'    of  an  attainder  before  the  lord  high 

ileward  65J  f.  16 

38  The  king's  bench  may  not  only  award 
execution  aeainfl  perfont  attainted 
there,  but  alfo  againft  perfona  attaint- 
ed in  parliament,  or  any  other  court 
of  reccrd  656 

39  In  what  manner  the  bod y,  &c.  mull 
be  removed  i^/V. 

40  If  a  peer  be  convided  in  parliament, 
and  the  day  of  execution  elapfe  before 
execution  done,  the  king's  biench  may 
appoint  a  new  time  of  execution,  tbi 
far/iamsMt  not  fitting  (  N  } 

41  How  fnr  the  king's  bench  may  pro- 
ceed in  the  trial  of  a  peer  $97 

42  The  king*s  bench  may  award  procefs 
into  any  county  in  England  400 

KNIGHT. 

I  By  ftat,  Wtft.  the  mod  loyal  and  wife 
knights  are  ordered  to  be  chofen  co- 

.  roners ;  but  at  this  day  it  is  no  good 
caufe  to  remove  a  coroner  that  he  is  not 
a  knight     '  7^*  71 

t  It  is  a  good  plea  in  abatement  of  an  in- 
didtmenty  that  a  iaronit  ia  named  Anigbt 

3  By  24  Geo.  2.  c.  |8.  no  peer  ihall 
challenge  for  wane  of  a  knight  being 
recarned  580 

LATCHfiS. 
Ko  Utches  i<  impotable  to  the  kiog^     5  74 

LARCENY.--C«ir/;. 
i  lawhatca&ian  appeal  of  laioenynay 
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tbe  fame  juriiHidion  within  (bme  par- 
Cfcolar  precipe  which  the  (heriiTfl  torn 
hath  in  the  county  (Vidi  Sbirifs  T§rn) 

Pagi  lis  c.  II 
z  The  end  of  inlHtuting  the  court  leet* 

113  i^  3 

3  How  fsLT  it  exempts  thoTe  who  live  with- 
in ii$  precincts  from  the  torn    1 1 3  f.  3 

4  Ho«r  far  the  leet  is  fubje^  to  the  torn 

114  f.  4 

5  For  what  caofes  a  court  leet  may  be 
forfeited  i  ^4  f.  5 

6  What  ought  to  be  the  form  of  the  caption 
.  of  an  indictment  in  the  court  leet 

ii4»  115 

7  Thia  court  has  now  fallen  into  diiufe 

115  (N) 

LETTER  S.— ^wVifcr^, 

Whcie  treaibfuble  letters  are  laid  as  the 
overt  ad  of  high  treafon  in  comparing 
the  king's  death,  and  the  purport  of 
foch  letters  only  is  fee  forth,  the  parti- 
cnlar  letters  may  be  read  at  the  trial 

616 

LIBEL. 

t   V(^hether  jo  dices  of  the  peace  have  jn* 

W/d  lotion  over  libels  61 

'  V^here  one  is  indided  for  a  libel  yiora- 

^Mv    ftuorgm  Jiqututimt    the   leaR  va« 

''iance.  between  the  libel  recited,  aad 

thmjt    ^iven  in  evidence^,  is  fatal 

616  f.  36 
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I  B  E  R  T  Y.^PariJb  Ward. 

far  joflices  of  the  peace  for  a 
>  may  ad  out  of  it  or  within  a  li- 

fVid4  Jmftiui  tf  p^a€i)  53 

^er  a  commiffion  within  a  certain 
y  be  grantable  without  a  fpecial 
^  the  king  ^6 

at  caies  apUui  fli^ll  be  intended 
^within  a  liberty  ^62  f.  128 

LIGEANCE* 

lament  lor  treafon  agahift  die 
I  perfon  muft  condode  i—tra  It* 
4tfa^  dihitmm  320  f.  Sj 


LINE  '^.'^nie  CUrgy,  No.  y8. 


LIVING. 

Thedifitrent  manner  of  fettiir)^  forth  liv- 
ing and  dead  things  in  an  indictment  - 

L  O  N  D  O  N.— rft/#  Outlawry  No.  50. 

1  An  alderman  of  London  19  not  compel- 
lable to  beaconftable  i  for  his  exempt 
tioh  is  nece/iary  for  the  good  govern - 
B)eot  of  the  city  1 00  f.  40 

2  Formerly  only  the  London  furgeons 
were  exempted  from  the  office  of  con- 
ftable,  /id  wdt  iS  Geo.  2.  c.  1 5.  f.  10 

lb  I 

3  'Sovi/tii  can  come  from  the  city  of 
London  generally  by  reafon  of  its  ex- 
tent; and  the  conftant  oiage  is  to  (hew 
in  what  ward  and  pari(h  in  London  a 
fa£^isdone  265 

4  But  it  h  a  fufiicient  addttigp^  to  name  n 
defendant  generally  of  London ,  Arc, 
without  more  '275^120 

5  Whether  a  ttriiirmri  will  lie  to  the 
courts  of  London  (Fid$  Ctrthrari^ 
A'tf.  26,  27.)  407 

6  A  return  of  the  ttmr  of  an  indictment 
from  London  is  good  on  a  art hr art  to 
return  the  indigent  itfelf      420  C  76 

7  London  cannot  join  with  other  counties 
in  taking  an  inqued  ^^y 

8  The  juftices  of  peace  and  coroners  with- 
in the  city  of  London  and  county  of 
Middlefex,  &c.  ihall  have  the  fame 
authority  to  let  to  bail  felons  and  pri« 
loners  as  before,  i  U  2  PhiL  k  Mary, 
c.  13.  ^  165 

9  The  want  of  freehold  U  a  good  chal. 
lenge  to  ajuror  in  London,  &c.     ^gj 

10  For  high  treafon  every  juror  in  London 
ought  to  have  fuch  freehold  or  copy- 
hold as  is  required  by  4  and  5  Will.  & 
Mary  587 

1 1  By  3  Geo.  2.  c.  25.  jurora  for  the 
trial  of  any  ifiiie  in  London  fliall  be 
hoafeholders,  andbe  worth  100  K  per- 
ibaal  property  586 

12  By  4Geo.2,  c.  7*   leafeholders  of 

3  F  J  sol. 
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f  o  1.  a  year  over  and  above  the  ground- 
Bents,  may  bo  jarorc  in  Middleiex 

Pagi 587 

13  By  1 1  Hen.  7.  c.  21.  and  4  Hen.  8. 
c«  3.  jurors  in  Lond6n  in  real  and  per- 
fboal  sAions,  ihall  h^ve  the  value  of 
forty  marks  585  f.  21 

i^  The  citizens  of  Ijondon  have  a  fpecial 
privilege  by  charter,  that  in  appeals 
broo^ht  by  any  of  them  there  fliall  be 
no  wa^er  of  battle  601  f,  6 


I.ORDS.— r/V#/V/ra« 


M 

MAI  U.^Vidi  Jpftal. 

I  There  are  no  acceflaries  after  the  fad 
in  auriii  441 

%  No  appeal  of  aitfrai  can  be  good  with- 
out  the  word  maybtmianni       358.  310 
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MAINPRIZE.-*riVf  Jifpeah    Nt.  31. 
mndPasU  A«.  1.  38.  4^' 


}AhUQE.--yi/ii  Homicidi,  Mufdtr. 

How  fat  an  appeal  mvli  be  malicious,  to 
in  title  the  eppellee  to  a  recovery  of  da- 
magei  286, 287 

MALUM*. 

I  WhetVr  a  pardon  of  '*  all  ofTences, 
&C*'  will  pardon  offences  mala  in  fi 

549 
a  The  king  cannot,  by  any  previous  li- 
cence, pardon,  or  difpenfation  what- 
foever,  make  an  offence  difpuniihable 
^hich  is  aM/«ai  iufi  550 


MANDAMUS. 

i  In  wljiatci^retb^  king'j  bench  will  grant 
^ptrtmpt^ry  i/uUidamuSt  to  dlfcharge  or 
to  appoint  a  parfon  fron^  or  to  the  of- 
fice of  confiahle  103  f.  47 
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initted*  or  bailed  at  difcretion  till  thrj 
year  be  paflled  Pagi  908  f.  121 

c  A  perfon  convi^ed  of  manilaughtci 
may  be  imprifoned  for  any  time  witKin 
oae  y<arp  ia  the  diicretioD  of  the  court 

509,  51C 


MARKET  OVERT.  — r/V#  Jppul, 
N§,  105.  /#  iVtf.  128. 

1  Reftitution  in  an  appeal,  or  on  an  in* 
didmenc  of  larceny,  is  not  barred  by 
fale  in  market  overt  •    2  co  f.  5 1 

S  By  31  Eliz.  €•  12.  floien  horfes  fhall 
be   rellored    without   profccution,     if 
claimed  in  fix  months,  although  lona 
JUi  fold  in  market  overt 

25 1  (N)  3  /«  marg. 


MARSHAL.— r/V/  C^nfiaili  and  Mar- 


MEASURES. 

Falfe  meafures  are  indi£lable  in  the  flie- 
rifTatora  106  f.  58 


MELIUS  INQUIRENDUM.— r/^  Co 
re^r.  No,  78. 


MESSENGER. 

I  Practice  has  aathorifed  the  commitment 
of  an  offender  to  the  coflody  of  a  mi/ 
fingtr^  bat  it  (hall  be  intended  10  be 
for  the  purpofe  of  carrying  the  prifoner 
to  gaol  183^9 

%  A  prifoner  broaght  to  the  king's  bench 
in  the  cullody  oia  nufftngor  to  be  bail- 
ed, (hall  not  be  re-committed  to  the 
cuftody  of  the  mtfftngtr^  if  he  haa  not 
his  bail  ready,  but  to  the  marfhal  of 
the  court  180  (N)  1 

3  The  king's  meilengers  are  not  of5cers 
within  the  prote^ion  of  the  (latutes  of 
7  Jac.  I.  c.  5.  21  Jac.  !•  c.  12.  and 
the  24  Geo*  2*  c.  44 

6if.4oCN)  I 


MIDDLESE  X.—Vide  London. 

By  25  Gto.  3.  c.  18.  the  fcffionf  of 
gaol-delivery,'  &c.  of  Newgate  in 
Middlefex,  fhall  not  be  fufpended  by 
the  intervening  fitting  of  the  couft  of 
king's  bench,  between  its  commence- 
TT.ent  and  conclafion  Pagi  1 1 

Judices  6f  peace  and  coroners  for  Mid - 
dlefex  fhall  have  their  accuflomed  power 
to  bail  felons  and  prifoners,  notwitb- 
flaoding  the  ftatuies  of  Philip  and  M^rv 

harjliorari  may  be  granted  to  remov: 
anindidmentfrom  Middlefex,  on  giv- 
ing three  days  notice  40  ^ 
By  4  Ceo.  9.  c.  7.  all  leafcholders  f 
50].  a  year  improved  rents  in  the  coun- 
ty of  Middkfex,  ihali  be  liable  to 
ferve  on  juries  587 


MISCONTlN(JANCE.-.r/V/  Difionti- 

uuanci. 


MISNOMEa.— Fi/r  Ahaumint.    Addi- 
//•«•    NanUt 

1  No  indiQii  can  take  any  advantage  of 
a  miliaken^umame  in  an  indiAment,  as 
an  appellee  may  do  in  an  appeal       328 

2  But  every  other  mifnonur  of  the  defend- 
ant, except  that  of  the  furname,  is 
equally  fatal  in  an  indiftment  as  in  an 
appeal  ihid. 

5  A  mi/nomir  of  the  defendant's  name  of 
baptifm  may  be  pleaded  in  abatement 

iiid, 

4.  Outlawry  may  be  avoided,  upon  the 
defendant's  coming  in  upon  the  capias 
utlagatum  and  pleading  a  mifyonur, 
either  of  the  name  or  addition,  in  the 
writ  653 

S  la  what  cafei  a  writ  of  appeal  may  be 
abated  iox^mifiumtr  269  f.  103 
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MISRECITAL. 

What  mifr^ttals  of  a  fiatate  apon  wbicb 
3  F  4  an 
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an  todidtmcot  b  foonded  are  faul  {Fidt  I 
JafiamMiN:  234.)  /'^;^349  ^^  5S^{ 

MISTRIAL. 

/    Where  a  ctvie  fltall  be  faid  to  be  mifirui^ 
and  how  far  foch  mftrud  it  fatal   428, 

429 

MISPRISION. 

t  An  officer  who  hat  fafivied  a  felon  to 
eicape  may  be  tried  for  tbi  m/prifam^ 
although  the  party  efcaping  is  not  con* 
vi^d  of  the  felony  20^«  2 1  o 

a  Id  a  trial  for  mtijprifion  of  high  treaibn 
within  7  Will.  5.  there  maft  be  two 
witoe^a  to  prove  the  indidlnent 

j66^  f.  143 

3  An  inforiBacion  will  not  lie  lor  mtfpri- 
iion  of  high  treafon  369  f.  3 

4  By  33  Hen.  8.  c.  23.  »irprifion  of 
trealoQ  being  confeiTcd  or  examined  by 
the  privy  council,  may  be  tried  in  any 
county  {69 

5  Whether  a  peremptory  challenge  11  al* 
lowed  in  mi^prifioo  of  treafon  581 

6  The  jadginent  in  mi^prifion  of  high 
treaibn,  is  impri/bnj^eot  during  life,  for* 
feitare  of  all  goods  and  the  profits  of 
lands  632 


MITTIMUS.-;^/#.j3«i7.  CmmimMi. 
Bfmkiui  PriJ§m. 

M  O  N  IL^^JppuJ^  N:  a$i . 


MONOPOLY.    . 

Where  a  difpenfation  was  introdaAiva  of 
a  monopoly,  it  was  unlawful  551 
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MORTMAIN. 

I  Mtrtmmms  and  pmrfrifimm^  as  being 
offences  of  a  public  nacBrty  ait  inqnixw 
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smrder,  admiflab^  evidence 

FagiSig  f.  46 

%X  If  a  jjary  on  ao  iDdi^ment  of  murdir 

£Qd  the  prifooer  goilty  dmam/hMghttrt 

they  mud  add  '*'  ^nd  not  of  the  mur* 

««  dct*'  623,  624 


MUTE. 

I  To  aafwer  impertinently,  inefieAaally, 
or  not  IQ  comply  with  the  roles  of  law 
when  pnt  upon  trial,  are  as  much  a 
ftanding  mute  in  conHru^ion  of  law, 
as  if  no  anfwer  be  made  at  all  461  f.  1 

t  lofifting  upon  fome  frivolous  defence, 
refufing  to  plead  in  chief*  or  the  gene- 
ral ifTue,  or  even  to  plead  a  good  di- 
latory plea,  and  refufe  to  plead  over 
to  the  felony 9  are  inftances  of  dapding 
mute  ihiJ, 

J  If  a  prifoner  refuies  to  pnt  him felf  upon 
God  and  his  country,  or  by  God  and 
his  peers,  or  to  wage  battel  where  fuch 
trial  is  allowed*  after  having  pleaded » 
it  is  a  (landing  mute  ibid» 

4  The  opinions  of  crown^  lawyers  whe- 
ther a  prifoner  who  peremptorily  chal- 
lenged  above  the  number  allowed  by 
law  was  to  be  dealt  with  as  with  one 
that  flanda  mute,  or  to  be  banged 

461  f.  a 

e  A  prifoner  who  thus   perverlely  and 

obftinately  offends  in  high  treafon  ti 

ipfo  fa^%  aUatutid\  and  in  felony  the 

challenge  ihall  be  overrofed      461  (N) 

6  He  who  demurs  in  law  to  an  indid- 

ment  or  appeal  ihall  not  be  efteemed 

roftand  mute  46 19  462 

jf  After  a  prifoner  hath    confefled,   or 

pleaded*  and  pot  himlelf  on  bis  coon- 

iry,  he  {ball  not  be  oonfidered  to  fiand 

mate  in  refpe£t  to  his  fubfeqnent  £• 

leoce  462  A  4 

5  ^id^Min,  where  a  man  does  not  con- 
fefs»  bat  pleads  not  goilty^  and  after* 
wards  ftands  mote,  whetho:  he  fliill  aot 
be  pottohia  penance 

46a  f.  4,  Nhs  im  mwrg. 

9  Where  a  prifoner  makes  no  anfwer  at 

all*  the  coon  fliall  take  an  inqueft  of 

office,  by  the  oath  of  toy  twelve  per- 

tauM  that  happen  to  be  prefeat,  whether 


he  do  fo  of  i^alice  or  by  the  a6l  of 
God  PMgi  462  f.  5 

10  If  after  ifibe  joined,  and  the  jury  are 
charged,  the  landing  mote  IhaH  be 
tried  by  the  jury,  and  not  by  an  in* 
quell  of  office  iiid. 

11  If  a  roan  anfwers,  but  not  effectually* 
no  inqoeft  is  necefiary,  for  his  malice  ia 
apparent  462  f.  6 

12  Where  the  prifoner  is  found  to  fiand 
mute  by  the  adt  of  God*  the  court  (hall 
caofe  the  felony  to  be  inquired  of*  and 
whether  the  prifoner  be  the  iame  per- 
fon,  and  (hall  fee  into  whatever  may 
be  neceflary  for  his  defence      462  f.  7 

13  Such  inquiry  fliall  not  be  made  by 
an  inqueft  of  ofHce,  but  by  a  jury  re- 
tnrned  by  the  iheriiFin  the  fame  man- 
ner as  if  the  defendant  had  pleaded  ibidm 

14  Wherever  a  perfon  atuinted  i!anda 
mute  to  the  demand  of  ezecntion*  he 
ihall  not  be  fentenced  to  penance,  but 
to  execution  463  f.  8 

1 5  If  f^cb  an  offender  hath  always  con- 
tinued in  prifon  after  his  attainder,  no 
inqueil  is  neceifary  to  prove  his  iden- 
tity ;  but  where  ^  perfon  attainted  be 
retaken  after  an  efcape,  and  fland  mute 
to  the  demand  of  exetatfon,  it  fhalt  be 
inquired  whether  it  ia  of  malice  or  by 
the  ad  of  God,  and  in  the  latter  find, 
ing  then  whether  he  be  the  fame  per- 
fon  or  not  463*  464 

16  Sunding  mote  npon  high  treafon  \t 
eqaivalent  to  a  conviAion        464  f.  9 

17  If  a  man  appear  to  ftand  obftinately 
mute  on  an  arraignnsent  for  petit  lar. 
ceny*  he  ihall  have  the  like  judgment* 

*  &€•  as  if  he  had  confelTed  the  indlA- 
ment  464  f.  10 

18  By  33  Hen*  8.  c«  12.  any  peribn 
ibnding  obftinately  mate  upon  an  ar- 
raignment  for  any  of  the  offences  men* 
tioned  in  the  a6(»  ihall  have  the  like 
judemenCf  &c«  as  if  he  were  found 
goilty  464  f.  1 1 

19  What  ii  to  be  done  fo  an  appgUti 
who  ftands  mate  on  his  arraignment 

4641 46; 

20  Bf  Jlat.  Wtft.  notorious  felons*  &c. 
who  will  not  put  themfelves  on  in* 
qiieils,  fliall  have  ftroog  and  hard  im* 
priibament  465  f*  13 
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21  The  opinion  of  the  writers  upoa 
crown  law  open  this  flatute 

Pa^t  465   f.  14 

22  What  IS  the  natare  of  the  penance 
to  which  a  prifoner  ivaj  to  be  adjudged 
upon  his  ftanding  mute  466  f.  16 

33  Women  upon  (landing  mute  are  li- 
able to  fach  penance  as  well  as  men 

467 

24  At  Newgate,  where  a  prifoner  refufed 

to  plead,  the  praQice  fwas  to  tie  his  I 
thumbs  together  with  whipcord,  &c. 

467  f.  18 

25  On  ibnding  mute  in  high  treafon, 
petit  treaioD,  or  felony,  a  prifooer  for- 

.  icics  botli  lands  and  goods  in  the  fame 
manner  as  if  he  had  been  attainted  any 
other  way  467  f.  19 

26  But  where  a  perfon  was  adjudged  to 
lin penance  for  Handing  mute,  and  there-  f 
by  prevented  attainder,  he  forfeits  his 
chattels  only,  and  not  his  lands 

467  f.  19 

27  How  fuch  forfeited  goods  may  be 
granted  467  f«  20,  2 1 

28  Whether  the  profecutor  of  an  indid- 
ment  or  appeal  of  larceny  be  entitled 
to  a  redicution  of  the  goods  Holen, 
upon  the  defendant's   (landing  mute  I 

249.  4D7,  468 

29  Wherever  a  pri(bner  (hall  be  allowed 
clergy  upon  a  conviflion  by  verdi6t  or 
con  Anions  he  (hall  be  allowed  it  on 
(landing  mute  468  A  24.  p.  481  f.  27 

30  A  (latut^  taking  away  clergy  from 
thofe  who  (hall  be  convicted  of  a  crime 
doth  thereby  take  it  away  from  thofe 
who  (hall  (land  mute    ^  ihid.  481 

5]  By  3  &  4  Will.  &  Mary,  c.  9.  if  any 
perfon  is  excluded  from  clergy  by  any 
former  (latute,  on  convidlion,  by  ver* 
di^  or  confeflion,  he  (hall  not  be  ad- 
mitted  to  it  on  (landing  mute  ibid.  487  | 

32  By  12  Geo.  3,  c.  20.  prifoners  who] 
ihall  (land  mute  in  felon v  or  piracy, 
ihal],  on  conviction,  be  liable  to  the 
fame  con(equences  as  if  conviCled  by 
verdi£t  or  confeffion  4 

33  Whether  the  recognizance  of  bail  for 
felony  be  forfeited  by  the  prifonei'si 
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NAVAL    STORES. 

i  By  22  Car.  2.  c.  5.  thofc  who  ftcal  or 
embezzle   naval  ftores  to  the  value  ot 
20  s.   arc  ouiled  of  clergy  in  like  man- 
ner  as    thofc  who  ftcal  woollens  from 
the  tenters  P«g*  49 ^f-  7 

^    But  the  judges  are  empowered  to  tranf- 
porc  the  offender  for  fcven  years    493 

NEGATIVE  PREGNANT. 

In   what   cafe  an  implied  pegative  preg- 
jiant  will  vitiate  a  pica         366  (.  1 27 

NEGUGENCE.— *0V/  ^A^tpe. 
NEGLECT. 
'Whether  it  (hall  forfeit  a  lect  ch.  i  u  f.  5 

NIGIIT-WALKERS. 

1  A  pcrfoo  may  be  indiaed  as  a  mght- 
9<;Wi«r .before  juftices  of  the  peace    61 

2  A  conftabic  may  arrcft  night-walkers 
without  a  warrant         -    '  98 

3  Night-walkers  may  be  indifled  at  the 
flicriff's  torn  1 07 

4  Watchmen  may  arreft  fafpeded  night- 
walkers  It6 

5  It  hath  been  holden  that  any  private 
per/bn.may  arreft  a  fuipicious  nigbt- 
ivall^Cf  122. 130 


^Ih  I^EBIT. — ^'V/  Information  ^9 


ftatn  Wtfi.  c.  12.  to  give  judginent  of 
ioiprifonment  and  damages  in  appeal 
opon  an  acquittal  before  them  Pave  289 

5  Bat  b^  i4;Hen.  6.  juftices  of  ntfi priuf 
may  in  an  appeal  give  the  principal 
judgment  -  ■       -  ibid. 

6  Joftices  of  nifi  prim  by  an  cftabliihed 
ufage  have  gained  a  power  to  aiTefs  the 
d;images      *  ,-^v, 

7  The  cofts  allowed  to  a  defendant  ac^ 
quitted  upon  an  information,  only  ex- 
tend to  trials  by  nifi  prints  and  aot 
where  the  caafe  is  ^  tried  at  bar 

o   A         r      •  ....  374  f-  II 

8  A  perron  js  not  liable  to  attachment 

for  difobediencc  of  a  rule  at  nifi priut 
onlels  it  be  made  a  rule  of  court 


NISI    PRIUS. 

'  J*^  lting*3  bench  may  grant  a  nifi 
P^t**^   i  ^  ircafon  and  felony  as  well  as 

2  Wk'^*^nion  cafes  •  9^.7 
r  ^""^  atiial  ofnifipnus  is  granted,  or 
V'^'^fe^pt  only  of  ihc  record  is  fcnt 

3  .^*^  power  and  jurirdi6bW joftices  of 
^^  ^^^-ius   have    in    criminal    matters 

^  iS-*-  ^^*^  ^"^  r^'ApriusJ    37.  cb.  7 
^  J«iU^^,^f  iv^/r/a/  have  aq  powci  by 


230  f.  37 

9  In  what  cafe  a  difiringas^  &c.   with  a 
taltM  is  grantable  wich  a  mifi prims 

10  The  court  above  will  fake  judici;)|  no- 
lice  of  what  is  done  at  nifiprius  576  £  1 7 

1 1  In  what  cafes  juftices  of  aOjze  may 
grant  a  tales  de  circumftaHtibus         ^y^ 

I  a  By  fiat.  Wefi.Zt  30.  all  pleas  in  either 
bench  which  require  an  eafy  examina* 
tion  may  be  tried  by  writ  ti£  nifi  prius 

,  .      578  f.  2 

13  An  ifTue  joined  in  the  king's  bencb» 
whether  for  treafon,  felony,  or  other 
crime»  committed  in  a  different  county, 
may,  by  virtue  of  the  above  ftatuic,  be 
tried  in  the  proper  county  by  writ  of 
mifiprius  ibid* 

14  Wherever  the  king  is  a  party  it  is  ir- 
regular to  grant  a  nifi  prius  without 
bis  rpecial  warrant,  or  the  aifsnt  of  the 
attorney.general  57^  f.  3 

15  In  an  appeal  the  court  may  grant  it  as 
in  common  cafes  '^'^• 

16  The  court  of  king's  bench  may  refufc 
a  nifi  prius ^  even  on  the  motion  of  the 
attorney  general  i£  the  caufe  require 
great  examination,  except  ihc  king  by 
letters  fignify  his  plcafure  to  have  a  ni/i 
prius        I  iW.(N; 

NOBILITY^ 

All  nobility  is  lofi  by  an  attainder  of  twa- 
fon  or  felony  ^^g 


A  Table  of  P&inc 


NOCTANTER. 

The  word  moSsntip  is  neceflary  in  every 
iodiamem  of  burglary      ch*  2j  £  57 


i  ■'■■ 


■I 


I. 

•  t 


I 


N  O  N  C  L  A  I  M. 

Where  a  woman  who  has  title  to  dower 
nay^  by  reafoa  of  her  huibaod'i  attaind- 
m,  aiKMd'tlie  bar  of  nondaim 

NON  COMPOS. 

Whether  he  can  bring  aa  appeal^  or  be 
an  approver  940.  294 


NON   OBSTANTE, 

I  ^tiirtf  whether  the  king's  pardon 
of  manfiaoghter  was  good  without  a 
wm  §bftaatt  of  the  ftatate  of  a  £dw.  3. 
c.  3.  545 

%  The  king's  pardon  of  murder,  rape»  or 
treafon,  cannot  be  good  withoui  a  «s« 
dfftanii  of  1 3  Rich.  2.  unlefs  the  crime 
be  fpeciiied  in  the  pardon  548 

3  Ey  I  Will*  &  Mary  c.  3.  no  difpenfiition 
of  any  ftatute  by  sm«  pkJttmH  (bail  be 
allowed  ibid. 

4  Where  a  ars«  ahfimHi  is  neceflary  in  a 
difpenfatiofly  and  how  far  it  may  be  ef- 
fedual  5S>«552 


^ON  OMITTAS. 

I  In  what  cafe  a  sisa  §mttai  (hall  be 
awarded  open  a  flicriff's  rctorn      216 

a  In  what  ca&s  criminal  proceis  requires 
the  daufe  of  ass  •mittoi  401 


4^ 
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NONSUrr.--r//f  ^/W.   frf«rm^dc9 

NOTICE. 

t  Whether  it  is  neceiHury  thataaticeof  a 
«iew  commiffion  ihould  ba  bad  in  or- 
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tKat  ie  w«i  uken  by  the  oathi  of  law- 
ful perlbns  of  the  county  Fag$  77 

|.  The  caption  of  an  indidbnent  it  bad 
vnlefs  it  (heviv  that  the  jarors  foond  the 
tndiAment  upon  their  oaths  361  f.  126 

\  Whedier  it  be  necelTary  in  fan'  tmn  to 
have  an  oath»  that  the  ofFrnce  arofc  in 
the  fane  coanty  in  which  it  is  laid, 
and  within  a  year  before  the  fuit 

^  S«3»  384-  J86 

S  An  oadi  may  be  adminiftered  to  any 
led  of  religion*  but  it  muft  be  accord- 
ing to  the  rerpe6ti?e  forms  of  each  61  % 
7  All  evidence  as  well  for  the  king  as 
agaiaft  him  maft  be  open  oath       61 3 


ODIO  n  KUk.'-ridi  Bail.  Cmmiu 

O  F  P  I  C  B. 

1  In  what  cafes  the  coroner  (hall  take  an 
ioqaeft  of  office  of  tnafwi  trmtk       8  2 

2  In  what  manner  the  quefiion  whether 
a  prifoner  ihall  be  tried  if  he  ftands 
mate  of  malice,  Arc*  fluU  be  tried  by 
an  inqneft  of  office  462,  463 

3  Whether  an  inqneft  of  office  ihall  be 
taken  to  entitle  an  appellant  in  larceny 
to  reftitotion  249*  250 

4  If  a  jury  refafe  to  find  an  office  for  the 
king  npon  fall  evidence,  they  may  be 
fined  224 

5  By  the  common  law,  lands  forfeited  by 
an  attainder  were  not  vefted  in  the 
king  doriDg  the  life  of  the  ofiender, 
till  ofiice  found  636  f.  2 

6  By  33  Hen.  8*  c.  ao.  forfeitures  by 
attainders  for  high  treafon  (hall  be  veft- 
ed in  the  king  without  office  found  641 

7  A  right  of  adion  or  entry  into  lands 
forfeited  by  an  attainder  ihall  not  be 
adjudged  in  the  pofleffion  of  the  king 
without  an  office,  txk^/tmfaciat^  and 
feizore  of  fuch  office  64a  U  23 

OFFICER.— ^A  Mftapt.  Arrtft.  Juf^ 
tk$t  rftbi  PiMH. 

OLD  AGE.. 

I  By/af,  Wifi^  old  mea  above  the  age 


of  feventy  years  (hall  not  be  put  oa 

jories  ^^^#308  f.  20.  588  f.  26 

3  Ferfons  above  fixty  years  of  age  may 

counterplead  wager  of  battle  600, 60 1 


ORDERS.— /7id^  C&27.    Cirti§ran\ 


ORDINARY. 

I  By /a/.  Ifi/i.  ordinaries  were  prevent* 
ed  from  delivering  their  clerks  who  had 
been  tried*  without  due  purgation 

503  f.  no 
z  In  what  manner  the  judges  nied  lo  de* 

liver  clerks  to  the  ordinaries  in  order  to 
make  purgation  504 

3  It  was  anciently  the  nfusl  method  for 
the  ordinary  to  demand  the  criminal  aa 
his  clerk  before  the  allowance  of  clergy 

504  f.  112 

4  But  the  court  might  allow  the  clergy 
without  fuch  demand  ^05 

J  If  the  criminal  had  broke  the  prifon  of 
the  ordinary^  the  allowance  of  clergy 
was  in  the  ordinary's  difaetion      i ^i/. 

6  The  .temporal  judge  and  not  the  ordi- 
nary was  to  decide  who  had  the  right 
to  clergy  505  f.  1 1 3 

7  In  what  manner  a  clerk  was  to  be  de« 
livered  to  the  ordinary,  and  afterwards 
iim$fa»d%X  the  common  law  joy 


ORIGINAL^ 

It  is  a  contempt  punilhable  by  attach* 
ment  to  take  out  a  lapimt  not  warrant- 
ed by  the  mriiinal  ch.  22*  f.  11 


OVERT  ACT.-^ri^f  ImdiBmm^ 


OUT.HOUSE, 

By  39  SUz.  c«  15.  larceny  to  the  valoe 
of  5s.  in  the  day  time  from  any  dwell- 
ing or  out'bwji  tiertto  tiUtiging  by 
breaking  the  fiime,  is  excluded  from 
clergy ;  but  aaefaria  are  not  within 
Ibitate  ^00  f.  9; 

a  An 
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■i 
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'I  ■ 
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s  Art  affiftant  who  does  not  enter  th( 
place  where  the  larceny  is  committed  h 
not  within  the  a£t  ^^g*  5O] 

3  By  3  &  4  Will.  $(  Mary,  €•  9.  aiders 
and  abettors  to  any  larceny  to  the 
value  of  5s.  by  breaking  any  d<wellingy 

Jbcpf  or  nvarehom/e  thereto  behngingt  are. 
excluded  from  dergy  501  f.  99 

4  An  ajpjlant  to  fuch  a  felony  in  an 
out-bouje^  not  being  a  Jhof^  or  wsre- 
bouje  belonging  to  a  d'wtlling^  wit  tout 
entering  it,  is  clearly  entitled  to  clergy 

jcz 

,  5  Acceflariei  before  to  fcch  a  felony  in 

any   out-bou/e^    not    being  a  Jhop    or 

*tvarebonJf,  aic  alfo  ftitl  entitfed  to  their 

Clergy  502  £101 


OUTLAWRY. 

1  Procefs  of  outlawry  upon  an  appeal 
may  be  awarded  in  tAc  coiinCy  court 
till  the  exigent  83  f.  4  1 

i  And  fnere^  if  the  coroner  may  not 
award  it  even  to  an  outlawry  on  the 
appeal  of  an  approver  84 

3  A  perfbn  outlawed  in  a  perfenal  adion 
cannot  bring  an  appeal  until  the  ont-> 

'  lawry  be  reverfed  241 

4  A  ^tffTf,  if  a  perfon  outlawed  in  a  per- 
Ibnal  a^ion  can  be  an  approver  294  f.4 

5  it  it  faid  a  perfon  outlawed  in  a  person. 
a1  a^ion  cannot  be  a  grand  juror 

•  307  f.  16 

6  Whether  one  outlawed  on  an  indid- 
ment  of  felony  may  plead  in  avoid- 
ance of  it  that  one  of  the  MlQtrs  was 
outlawed  for  felony  308  f.  18  | 

y  An  outlaw  may,  in  avoidance  of  the 
outlawry,  (hew  that  the  indictment  was 
found  contrary  to  the  f  i  Hen.  4.  c.  9. 
rcfpeding  the  return  of  grand  jurors 

312  f.  27 

8  Sluere^  whether  outlawry  in  a  perfonal 

adlioo  be  within  the  exceptions  of  1 1  I 

tiea.  4,c.  9.  312  f«  31 

^  Of  process  of  outlawry*      430 

JO  Procefs  of  outlawry  lies  in  all  criniei 

of  a  higher  nature  than   trefpaffs  with 

force  and  arms ;  but  not  on  any  indiQ» 

etint  for  a  crime  of  an  inferior  nature 

430  f.  113 
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before  the  return  of  fach  capiat^  &all 
be  void  Pagt  432  f.  120 

^a  By  8  Hen.  6.  c.  10.  where  the  offend- 
er   dwells    in  a  different  county  from 
that  in  which  the  indidlment  is  found, 
after  the  firH  cafias  is  returned,  another 
cafias  (hall  iflue  to  the  county  where  the 
offender    dwells,    returnable  in    three 
months  where  the  counties  are  holden 
from    month    to  month,  or    in    four 
months  where  they  are  holden  by  fix 
weeks,  commanding  the  fheriff  to  take 
bis  body,   or  to  make  two  proclama- 
tions, and  if  the  offender  do  no  appear 
at    the    return,   the  txigtnt   (hall    be 
awarded    ,  432  f,  121 

23  This  Hat  ate  does  not  alter  the  6  Hen. 
6.  c.  I.  {Vide /upra  No.  21.)  con- 
cerning the  procefs  of  king's  bench,&c, 

433 

24  By  10  Hen.  6;  c.  6.  thefecond  capias 

required  by  8  Hen.  6.  c.  10.  fhall  be 
awarded  upon  indidment  removed  by 
ttrthrari  433  f-  123 

25  Obfervations    upon  thefe   flatutes 

*"  A  eaptast  direfted  to  and  returned  by 

the  chancellor  of  fuch  county,  fhall  be 

dnrarded  into  a  county  palatine,  when 

the  defendant  is  named  of  any  place  in 

/iicli  county  434  f.  125 

^7  WhsLt  ihall  be  done  if  the  chancellor 

^ft       *  not  return  fuch  writ  ihid, 

^  If  a  defendant  be  named  both  of  the 

^ooDCy  iu  vi^hich  theindiftment  is  found 

*^d  irt   vrhich    he  dwells,   there  is  no 

*^ed     oF"    a    capias   with  proclamation 

«o'Jf?''*'*»S  *»  8  «";  6-        434  f-  '^6 
r^ias    need  be  awarded    to  the 

f  which  it  is  iiated  the  defend- 


^9Aro 

coon 


8iit 


3^   '  ^^«*^  was  ibid. 

out   «^   a  defendant  be  named   late  of 


^.  lac< 
^h     4 


SUn 


^3f  C*  &c.  a  capiat  (hall  go  to 
unty,    different  from    that  in 
Che  profecntion  is  commenced 

ibid, 
tlawry  contrary  to  the  datutes 
.,  jnentioncd    is    not  vwV,  but 

Toidat>l.,^  by  writ  of  error  4.^4  f.  127 
3^  Byy?«^.  ITift.  which  extends  to  indift- 
ncnt:^  ^5  well  as  appeals,  none  (hall 
":.^>>  flawed  as  acceifary  unlefs  the 
pmcij^^l    be  atuintcd,    bat  the  exi- 


gent (hall  continue  till  the  principal 
be  attainted  Pagt  434,  43J 

33  Where  fome  of  the    defendants  are 
charged  as  principals  and  others  as  ac- 
celTaries,  before  the  award  of  this  /jrr- 
gtnt,  the  outlawry  of  the    acccflarics  • 
IS  reverfable  435  f.  i  30 

34  ^crt^  whether  if  an  appePant  take 
ouc  the  exigent  at  the  fame  time  againil 
all  the  defendants,  he  mufl  not,  when 
they  appear,  count  againft  them  as 
principals  435,  436 

33  If  when  he  comes  to  the  exigent,  he 
counts  againft  fome  as  principals  and 
others  as  acccflarics  (which  is  the  fafeft 
way),  he  muft  take  oat  the  exigent  only 
againil:  the  principals,  and  a  capiat 
againfl  the  acceflaries  436 

36  Where  there  is  more  than  one  prin- 
cipal, the  exigent  ought  not  to  iflue  till 
all  of  them  die  attainted        436  f*  132 

37  A  perfon  outlawed  (hall  have  his 
clergy  in  the  fame  mariner  as  if  he  had 
been  othcrwife  convidled         481    f.  2 7 

38  A  flatute  taking  clergy  from  tho(c 
who  (hall  be  found  guiltj,  does  noc 
uke  it  fi  om  thofe  who  are  outlatjoed 

481  /:  28 

39  Pcrfons  outlawed  are  ou(!ed  of  their 
clergy  by  the  1  Edw  6.  (page  485  (I 
35.  but  not  by  23  Hen.  8.  (page  /^Z\^C 
31.)  nor  by  25  Hen.  8.  (page  481  f. 
33.)  nor  by  10  &  11  Will.  3.  c.  9, 
(page   491    f.  65. J  nor  by  12   Aon. 

40  Whether  pcrfons  outlawed  for  hor/e* 
ftcaling,  be  oufted  of  their  clergy 

490  (I  6i,  iz 

41  Ju Rices  of  gaol-delivery  may  award 
execution  agaioft  fuch  prifoners  as 
have  been  outlawed  before  juflices  of 

the  peace  .  .      . ,  33^-7 

42  Perfons  outlawed  for  felony  are  ex- 
cluded from  replevin  by  the  ftaiute  of 
Wellminfter  153  f.  40 

43  It  is  a  good  caufe  of  challenge  to  a 
juror  that  he  is  outlawed         587,  588 

44  If  a  peer  abfent  himfelf  and  cannot 
be  found,  he  may  be  outlawed  per  ju» 
dicium  ceronatorum,  &c.         597  f.  16 

4c  Outlawry  in  a  perfonal  action  is  no;  a 
good  exception  againlt  a  witnefs  as  it 
is  againft  a  juror  610  f.  ai 

46  Jadgment  of  outlawry  is  given  by  the 

coroner 
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coroner  tt  the  fifth  coanty  coort  open 
the  pircies  not  appearioj;  tb  the  ixigent 

47  The  iXigtMt  is  a  writ  commanding 
the  (heriff  to  caofe  the  defendant  to 
be  demanded  from  county  court  to 
coanty  coQrt»  till  he  be  outlawed 

Hid. 

4S  How  fach  jadgment  (hall  be  entered 
on  the  record  iM* 

49  If  the  jodement  appear  not  to  have 
been  given  by  the  coroner,  it  is  erro- 
neoat  Notis  inmarg, 

50  In  London  judgifkent  of  oatlawry 
18  given  by  the  recorder  siiJ. 

51  When'  a  judgment  of  ootlawry  for 
treafon  or  felony  appears  of  record  by 
the  (heriff*8  return  of  the  ixigutt,  the 
party  is  as  much  attainted^  and  (hali 
forfeit  and  lofe  a»  if  he  had  received 
(entence  upon  verdidl  or  confcffion 

634  f.  22 

52  And  quifif  if  the  party  11  not  equally 
attainted  by  the  coroner's  return  .of  a 
iirtiwrari  dire£led  to  the  (henffa  to 
certify  whether  he  were  outlawed  or 
not  634  f.  22 

j3 '  Any  one  ai  amicmt  otHst,  may. inform 
the  coort  of  error  in  pn^fs  of  outlawry 

6j4  f.  23 

54  The  party  fliall  have  conniel  affigned 
to  take  advantage  of  error  in  outlawry 

$M. 

5j  But  if  the  outlawry  be  only  v6idable 

'  and  the  party  will  take  no  adrantage 
of  error,  execution  (hall  be  awarded, 
but  no  judgment  pronounced        iM, 

56  Whether  an  outlawry  may  be  reverfed, 
upon  a  defendant  coming  in  upon  the 
tafias  mtlaiatum  the  fame  term  the 
ixigtHt  is  rerarnable»  without  a  writ  of 
error  for  faults  apparent  on  the  record 

6509  6c  I 

57  The  purchafer  of  land  of  a  perion 
afcerwarda  outlawed  for  felony  may 
falftfy  the  record  both  at  to  the  time 
and  nature  of  the  offence  652 

58  At  common  law  in  fanonm  nnfM^  an 
outlawry  of  treaibn  or  felony  might  be 
avoided  by  pica  of  fome  fa^  which 
rendered  bit  appearance  impoflible ;  but 
no  oatlawry  for  any  other  crime,  againli 
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**Jf  ^'•anting  a  new  commiffion  to 
f'^r/oos  of  fthe  fame  nsLtare  Pagi  33 
"""^^    -manner    notice  of  fuch  new 
ioja     Qukll    be   faid  to  be  given 
-J  25  f,  9,  10 

'  '.  -^  '  ^^wr«  6.  c.  7.  the  proccf*  madt: 
py  cli<?  oici  cojoAcnifiioners  iball  he  con- 
ttnuecf    l>>r    ttt^   ncr«y  onea  33,  24 

l^  By  z  ^e^  3  PHil.  A:  Mary, c.  i8,  com- 
millions  o#"  4px<^^  ^j»W  urmUirt  8cc,  &c. 
&c  fliall  ffsoc  ic&vaiidate  coiDiDiffions  of 
the  j>^a<:e  14^13 

X3    How      fia^r      sbo     preicife  letter  of  com - 
miflions   of    mj^^w^    ^md  tirmimtr^  Uz.  icc^ 
muft  t»«  ot>f^rvccl    l>y  the  juftjces  24  f  j^ 
14.    AA/^bac     form       is    co    be  obiervt d  in  the 
adjournszm^nc     cxF    focb  oommiffiona 

24  f.  15 
15    ITow    f"i**-    fcH«r    power  given  by  commir. 


fions  of 
.  ed,  enlar^ 
1.6    V^becKe 

fences  c 
17    By    ^ 


«9 


t 


Ssrntiiur  may  be  alter. 
rci  ,   2i  br id^ed^r  divided  24,2  5 
3  &j  it.ic:«s    of  9#r  OBdiirmimtr, 
A  c     -ixa    one  county  to  xxy  of- 
I.— mxii teed  in  another        25,26 
^ci^'V'*      3*     <^*  5*  juftices  of  §fer 
&c.    &C.  ihali  fend  tbeir 
records,     ^Sco-     into   the  exchequer  every 
Mtcb^elair^AS  26  f.  2c 

18     Ittftices    of  <»r^^  -««^ ^*'«'W  an^  «*o* 
^^liv-ery      «xiay   proceed  in  the  execution 

KxiJExxiilioDS  at  the  faoie  time 

26  r«  21 

Corr»c»iflSocis    €>§  ^*r  mud  t§rmm$r  ^^t 

iiHer   g^oeral  or  fpecial  26 

-^-^^  fv>rm     of  «  general  coiDjntiCoD  of 

oyer  aaoa  terminer  27 

^y^^^l^er     it    cxccods  to  luit*  between 

^  osrxy   aoa   party  •  ,    '^  ^-  ?3 

fwoxvs  of  •^^^  and  /^rajjfW  27 

>*^  ^a&icea   of  oyer  and  ccrmwcr  h^vc  no 

^  ^^er    to    proceed  againft  any   pcrfoni 

^vit  ^Viofe  who  arc  indiClcd  be/ore  them- 

^"""S^S^ey   maybe  auihorifed  by 'the 

%it  ^  \no  of    tbcir   cOQuniiuon  to    hear 

^®    Jle^rminc  iodiament*  found  cjfe- 

i(  *^>^'V^d.    the 


£■ 


jfff^    g^  Aatate  prohibits  a  thiae>  ond 

■j  /''^•rtaed,    th«  offender  nuiy  be  io- 
««  jailicc*  of  oyer  ^nd  ter. 


»6  To  what  perfeiM  and  on  what  occi 

''J' ^'^•v*'^-    »-  writ  f^ '?el-pij 
granted,  except  to  the  j»Uicet  of  eithe 

AaJI  not  be  granted  but  before  jufticei 

'  tl^V^^'^  "  «*«  oiier/or  «f 
ticcs  tttmerani  '       ■' 

^9  By  34£d..3.c  «.  juftices  o/'^^ 
and  //r«f/«rr  ihall  be  named  by  the 
court  and  not  by  thf  party        20  f  ,^ 

30  There  ftatute.'oniP'Teia'ie  to^?p;ci^t 
commiffioni    granted    uppn  ©articular 
occaflow  at  the  requeft  of  the  party 
and  not  to  the  king',  general  comm£ 
iion  of  cjtr  and  ttrmimtr  -^ 

31  The  I  Ed«..  6.  c.  7.  which  gives 
fubfequcnt  juftjces  power  over  tbofe  re- 
prieved by  former  juftices,  does  not  ex- 
tend  toconvidiion  before  jufticea  of  ^^ 
and  ttrmimr  jc  f.  18 

32  The  proceedings  before  jullicea  of  ^yrr 
amdtermimtr  after  the  ^ir  is  determined 
ought  to  remain  in  the  king'sbench* 

33  Whether  juAicrs  of  the  peace  may 
proceed  on  a  flatute  which  gives  autbo- 
rity  to  jnfltcct  of  aysr  amd inminer     5$ 

34  Jufiices  of  tygr  and  itrmitr  cannot 
aflign  a  .coroner,  and  thetefore  they 
cannot  leceivc  the  appeal  of  an  ap- 
prover 296  r.  16 

35  %rr#  if  jtttices  pf  c^  amdtirmi9er 
may  award  a  V4airi  lor  the  trial  of  an 
ifiue  joined  before  them»  recivi^able  the 
day  on  which  the  party  is  arraigned, 
unlefs  the  crime  amoiiat  to  feloi^y,  or 
the  party  conient  to  be  tried  immedi« 
ittely  572  C  4 

36  A  vmrr.bcfbre  j^fticct  of ^ir  ««^r#r. 
ni^ir^  returnable  at  a  day  certain,  is  er« 
roneouflf  unle£i  the  feilioii  appear  to  have 
beep  sojourned  to  the  fame  day     573 

37  The  aivard  of  a  mufin  returnable  be« 
fore  j^ftices  pf  ayir  amd  fermiiurt  Arc. 
j>eed  not  expretsly  mention  'before 
what  jtfUices  it  iball  be  letumable 

573  r.  f 

38  Jttfticcs  «  9^  ^ffd  ifirmmr  cann-)! 
hai^c  a  jury  remro^d  for  the  trial  of 

3  ^  ^ny 
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■ny  Miie  jbfiied  before  them  by  ftirceof 
a  bare  i#trd :  They  oogbt  to  make  a 
partkolar  precept  to  the  (bertff  for  that 
parpofe  under  theiV  featt         Page  572 

39  In  whiit  eafea  they  may  a^ard  a  teks 
(Vii$  J$ifwn^  No.  4^)  1;  S  c ,  $  86 

40  By>5Bciw.  3.  c.  fi.  Jofticeiof  •ytr 
itnil  Urmintr  may  award  prrKefs  into 
any  ooanty  of  Bnglavd  in  relation  to 
per  ions  indi£M  or  appealed  before 
them  of  felooy  400  f.  1 


PAIN  FORT  Et  DURE. 

I,  The  nature  of  the  judgment  466  t  16 

a  Judgmrnt  o{faii$fart  it  4ur$  in  one 

felony,  is  no  bar  to  a  pfolecutioo  for 

another  534 


PALACE. 

TJbeiBc^incAt  ferfiiikiog  ia  the  king's 
palace  633  f«  12 


PALATINE. 

1  By  27  Hen.  9.  e*  24.  proceA  for  trea* 
fon,  fflony,  or  trefpaft  in  rftx^  county 

*  ^patatine^  (ball  be  in  the  name  of  the 
king  oiHy«  l^c.  r^^r^  in  the  name  of 

•  him  who  hath  the  franchife      401  f .  7 

2  A  ttftittari  lies  to  a  county  palatine 

•     •  •       *     •    ^  406 

3  A  ttrthrari  to  remote  an  indiAmenc 
'   ar  an  aflize  in  a  cooftty  palafi  le  Mil 

be  diretded  to  the  chancellor  of  fnch 

'  connty,  who  Iht!!  fend  for  it  to  tlie  jnf. 

'trcef  of  aiDce  410  f.  41 

4  The  provifions  of  ;  ft  6  Will,  ic  Mary, 
c.  II.  concerning  the  removal  of  in- 

'  didments  byeirthrarh  areextended  to 
the  counties  palatine  of  Chefieri  Lan- 
cafter,  and  Durham  414 

5  A  laphtf  fttfli  be  awarded  into  a  ooon- 
ty  patatine,  where  the  defendant  in  an 
indtQment  or  appeal  it  named  of  any 
place  in  fuch  county  434  f.  vz^  \ 
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tfeCeiHlerty  (hall  liave  40l.  and  a  pardon 

ofaUliiloDiefl  ciceept  ireafon  and  mur 

der  Pogt  540  C  6 

■  X  By  8  Geo.   I.  c.  \%.  any  (myggler 

diTcor^ring     and    conviaing     two   or 

more  of  his  accomplicefl»  foas  the  value 

of  the  goods  recovered    by  fuch  dif- 

covery  exceed  50I.  (ha!l  receive  40 1. 

and  be  entitled  to  a  pardon     ^40^  ^41 

■  3  By  25  Geo.  %\  c.  57.  accomplice!  d if. 

covering  an  oftender  in  counter feicing 

loKtiet7  oMsrt,  are  entitled  to  a  pardon 

541  N^ittimjMrg* 
M  P'^Hb^a  to  whom  tbe  king  has  by 
ipeotal  proclamation  tn  tbe  gazette  or 
otherwife  promtfed  his  pardon  are  en- 
titled to  it  of  legal  right  541  (N) 
^S  In  wliat  manner  an  approver  who  con- 
riSkM  the  appellee  ii  entiUed  to  a  pardon 

299.  541 
l5  Aift  accomplice  who  makes  a  foil  and 
fair  difcoTcry,  and  gives  evidence  of  all 
he  fenowa,  in*r»  ^y  analogy  to  tke  law 
of  Af>provement,  entitle  himfelf  to  a  rv- 
tmrntm^mdmiUm  U  ihtkingi  mifOt  bat 
aoc  CO  a  pardon  y /^a/ nj*/ 

541  (N)  I 

ty  Jk   joftice   of  Che  pcace.cannot  pardon 

an  offender,  and  tell  him  be  (hall  bead- 

tDirccd  a  witnefe  for  the  king  541  (N)  2 

18  T*ae   king's  bench  will  bail  an  ac- 

oocvaf^ice   who  has  entitled   himfelf  to 

the  liope  of  mcxy  by  cbe  fairnefs  of  his 

iiiicovery»  in  order  that  he  mny  appIy 

for   cli«  king's  pardon  'w. 

Ig   T'^^^      iTATVat     OP    A    lARDOM     OF 

oaAca  5.41 

ao  ¥i^t»^rever  it  may  be  reafonably  in« 
tea<l^»^  that  the  king,  when  he  granted 
the  f^^rdon,  was  not  fally  apprized  of 
the  Jmeiaoufners  of  the  crime,  or  the 
natiae-^  of  the  convidion  for  ir«  the  par- 
don 9^  void,  as  being  gained  by  impo- 
fitloaim    on  the  king  542  (•  S 

21 'Fl^^   law  has  introfted  the  king  with 
the      B^-igh    prerogative  of  perdoniag, 
ai  fpecial  confidence  that  he  will 
^hofc  only  who  ought,  by  the  pe- 
-  circamftaocet  of  their  cafe,  to  be 
iptcd'ffom  the  general  ralei  of  the 


of  pardofu  being  ^M  on 

rond  01  the  kiog  Mig  boio- 


qoaiotcd  with  thf  trpe  ilate  of  the  ca(e 

Pmg4  (42,  541 

23  Andently  a  pardon  of  mil  ftl^uia  in- 
eluded  a  pardon  ofmlifn^fint  s4)  f  9 

24  But  a  pardon  of  all  felonies  will  not 
iiow  pardon  anjr  felony  coming  within 
the  general  limitations  of  the  pardon  j 
and  murder  and  rape  are  exprcfsly  ex- 
cluded by  13  Rich.  a^-^The  reafon  of 

25  It  mpft  appear  by  the  pardon  of  a  per- 
fon  attainted,  that  the  king  was  ac- 
quainted with  the  attainder  iM 

26  General  pardons  are  ufually  made  bv 
aa  of  parliament,  and  have  of  late  very 
rarely  been  granted  by  the  crown  with- 
out  a  particular  defcriprion  of  the  of- 
feoce  intended  to  be  pardoned        i&U. 

27  In  what  manner  the  precedents  of 
pardona  which  do  not  parricularife  the 
ofFence  are  to  be  underwood         iBid 

28  By  27  Edw.  3.  c.  2.  in  tvtrf  pardon 
of  felony,  the  fuggeftion  on  which  it  ia 
made,  and  the  name  of  the  perlbn 
making  the  foggeftion,  ftalJ  be  com- 
prifed  I  and  if  the  fnggeaion  be  after 
found  untrue,  the  pardon  fbaH  not  be 
allowed  ^    ^  ^^ 

29  By  5  Hen.  4.  c.  a.  if  an  approver 
become  a  felon  again  after  a  pirdon,  he 
who  procored  the  pardon  £all  forfeit 

30  A  general  pardon  of  felooiea  exteada 
notwpiracy  ^    ^^  „ 

31  No  pardon  of  felony  (hall  be  ^iried 
farther  than  the  eapre^  purport  of  it 

544  C  II 

3  a  Where  a  general  aa  of  pardoa  ex* 

cepts  ibme  particular  kinda  of  felony^ 

fuch  exception  extenda  to  prions  at* 

tai  nted  of  then  5  44  f.  1 3 

33  By  2  Edw.  3.  c«  a.  a  paidcmofman- 
'  flanghter  (hall  only  be  granted  when  a 

man  flayeth  another  in  hit  own  defence^ 
or  by  misfortune  54  9  f.  14 

34  But  it  feems  the  king's  pardon  of  any 
other  hooiicide  is  good  without  a  nam 
0hjlami0  of  this  ftatute  iM, 

35  An  outlawry  in  an  appeal  of  death 
may  be  pardoned  fo  far  as  the  public 
juftica  ts  concerned  in  it      N^  im  mmrg* 

36  By  13  ^*eh«  a.  c.  i«  no  pardon  ihdJl 
be  allowed  for  treaioo,    marder,    or 

1  G  a  repe;» 
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ripe»  trnleft  the  ftme  iremfon,  nidrder, 
or  rapCt  be  fpecihed  in  the  fjioie  char- 
ter Piig*  54^ 

37  This  ftttute  was  me^iot  to  prevent  the 
abufe  of  the  per>ganve;  and  no  par- 
don o^mwrdtTt  rafHt  «r  tnafin^  with 
out  a  ntu  §6/fanitj  coo  Id  bfc  good  ;  but 
•  b^  I  Will.  &  Mary,  €•  a.  no  difpenfa- 
tioD  of  any  ftatate*  by  •»«  ohji^m/i, 
(hail  be  allowed  54^  ^*  t? 

5^  Pardons  of  mumJUtmgbUr^  «r  ii«y  other 
fd^wfs  remain  as  chey  weie  acconraDon 
.  law  (Vid$  Jmpra)  547 

39  The  pardon  of  z  J^fkiumts  iitiiwg  tti^y^ 
be  well  pleaded  to  an  mdi^knient  of 
mtmfituigbttr  fjr  the  koie  homicide 

i|0  If  Tach  a  pardon  be  pleaded  to  the 
findiflg  of  manflioghcer  upon  the  coro- 
ner's iaquc(fY  the  court  will  not  allow 
it,  until  manflaughter  only  has  been 
foQitd  on  the  iodi^mcnt  iSid, 

41  Where  a  general  pardon  of  all  /e/i7 
irtm/om  excepts  murdtr^  it  cannot  be 

.  avoided  by  indidmg  one  for  murder 
who  Is  guilty  of  pet<t  treaiba  $47  f.  19 

42  A  general  pardon  of  iJl  fiUmia^  \ic, 
except  muri/tr,  (hall  exiend  to  a  /fh  de 
fo^  and  not  be*confidered  wtthin  the  ex- 
ception ^47  L  27 

43  if  a  general  aA  of  pardon  extend  to 
vW/eionhft  oiFcncet,  injuries*  mifde- 
nie!inor»y  and  other  thf«ig$  done  be^ 
fore  fuch  a  day,  it  pardcns  a  homicide 
from  a  w<>und  given  before  the  day  of 
which  the  party  died  ndt  liil  after 

44  Botit  feenw  that  this  rale- of  law  knnft 
.     be  onderftood  to  pardon  fiicb  offc>nces 

only»  at  aw  not  within-  any  of  the  ex- 
ceptions of  the  pardon»  aJ though  they 
may  not  be  compleccd  till  after  the  day 
mentioned  Fofigr   66 

45  Tne  pardon  of  a  principal  allowed  be 
fore  bis  convidtion,  is  thereby  in  effe^ 
a  pardon  of  the  adceAary  $48 

46  1/  a  man  be  bound  as  furety  for  an-, 
other  to  the  king  for  thi  fifjmiM  pfa 
dtbt^  the  pardon  of  the  principal  it  alfo 
a  paidon  of  the  furety^  even  if  the  time 
of  performance  be  not  arrived  at  the 
time  of  the  pardon  548  f.  23 

47  h  pardon  to  fe? eral»  of  all  feloBies  J  60  B 
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Afp^fl/ation,  by  •#•  thjlmntt^  of  or  to 
•07  ftamte,  (hall  be  void,  except  a  dif- 
peoracion  be  allowed  in  fuch  ftatute 

Of    The  kingcoald  ncrer  difpenfe  with  a 
^  liacdce  before  it  was  made       553  f-  32 
02   Tiie  king  may  pardon  any  ottencc  af- 
ter k  as  committed,  fo  far  at  the  public 
are  concerned  ^^^  f.  5^ 

^3  The  king  may  pardon  the  penalty  for 
an  ofFence  againft  a  popular  JtAtute,  bc- 
Ibre  aoy  («iit  commenced  by  an  informer 

ibid. 

64  The  king  cannot  pardoo  a  public  nui- 
fance  which  continues  unreformed,  ex- 
cept at  to  {lie  iine  iiicarred  prevtoas  to 
the  pardon  ibid* 

65  The  king  cannot  bar  any  a6)ion  on  a 
ibtote  by  a  party  grieved,  nor  even  a 
popular  action  by  a  common  informer, 
if  commenced  previous  to  the  pardon 

€6  The  king  cannot  discharge  a  recog- 
nizance of  the  peace  before  it  is  forfeit- 


ed 


554 


67  A  pardon  will  not  bar  an  appeal,  ex 

cepc  it  be  at  the  fuit  of  the  krng»  after 

the  nonfuit  of  the  party  5S4  ^  3  s 

^S   If  a  pardoiv^bo  granted  of  an  appeal  at 

^e  fuit  of  the  party,  it  (hall  not  be  al 

lowed,  except  on  a  y?#>^ /^/V/ againA 

the  appellanty  &c.  ibid.  f.  36,  37 

6p    In  what  manner  an  mpptlUt  mu(l  pro<- 

'     c^cd  to  make  a  pardon  of  the  appeal 

^^^  S54. 5S5 

7^   ^^Jd€r4f  whether  the  kingi  upon  an  ap- 

JP^^al  of  death,  can  pardon  the  burning 

^o    Che  hand,  if  the  appellee  be  convict- 

^^    of  roanflaughtcr  555  f,  39 

7^     V^^here  a  UaCute  gives  •  public  punilh- 

'^^nt    for    a   private    injury^  the  king 

***  ^  y  pardon  it  ibid, 

7^      T^he  king's  pardon  will  difcharpe  any 

««^  i  «  in  the    fpiritual  court   tJ^vfficio^  or 

^^"^  rgformati^mt  morumt,  or  /a^me  ani- 

"^    *-  S^^  ^-  4' 

73  1^^  the  time  of  fuch  a  p^r6o^  be  prior 
^'^^  the  award  or  taxation  of  colls,  it 
^s^^  11  difcbarge  them  alfo ;  but  not  if 
^^^  cofts  be  taxed  ibid.  f.  42 

74>     -^^  pardon  of  all  cmmt§mptt  will  pardon 
*-      IperfoQ  imprifoncd    by  txc§Mmuuicaio 
\imd9  for  notwpay  mci^i  of  CQ^a  i^id* 


75  9s*^'f  whether  an  ejKomaiiinkaticHi 
can  be  difcharg<d  by  the  king's  pardon 

Pmgi  556  i.  42.  (N) 

76  A  pardon  will  not  diicharj^e  a  fuit,  ei- 
ther temporal  or  fpirituai,  in  which  the 
plaintiiF  hath  a  (pecial  intereR  556  f.  42 

77  Whether  a  pardon  will  di(charge  fub- 
fequeqt  cofts  upon  a  removal  of  a  caufe 
into  the  fuperior  courts  5569  ^  >7 

78  Cofts  taxed  to  the  party  grieved  (or  a 
contempt  in  equity  are  not  difcharged 
by  a  pardon  of  all  concemprs ;  /td  qvirtf 
if  the  cofts  are  taxed  upon  attachment 
by  the  prothonotary  557 

79  By  12  and  13  WilL  3.  c.  4*  00  par- 
don under  the  great  iettl  (hall  be  plead- 
ed to  «n  impeachment  by  the  commons 
in  parliament  5(7  f.  44 

80  After  the  impeachment  is  determined, 
the  kmg  may  pardon  the  oiieoder 

557  (N) 

81  The  king  may  extend  his  mercy  on 

whit  terms  be  piealea»  and  may  "annex 
a  condition,  cither  precedent  or  fub(e. 
quent,  on  the  performanceof  which  the 
validi;.y  of  the  pardon  depends 

82  If  the  kmg  pardons  a  man  for  feJony 
wiirg^/"  in  fimuU  imdiatd^  igc.  (j^c. 
and  the  man  in  fa^  never  was  iodidled, 
the  pardon  is  void ;  for  the  king  ap- 
pears to  have  been  deceived    C57  f,  ^5 

^3  A  pardon  gives  the  fubjedk  ofit  a  new 
.capacity  and  credit  {  clears  him  from 
the  infamy  of  bis  convidUoo  ;  makes 
him  a  good  witneis  ;  and  enables  him 
to  maintain  an  adion  for  calling  him 
felon,  &Cm  ^  558 

84  A  pardon  of  burning  in  the  hand  m 
man(lau»hter  hath  the  fame  e/Tedl  as 
burning  in  the  hand  would  have  had 

5S8  f.  49 

8c   A  pardon  is  of  no  manner  of  force,  as 

to  the  legal  cfFed  of  it»  till  it  has  pafK. 

cd  the  great  feal  558  f,  50 

86  The  arreilof  a  perfon  pardoned  with- 
out notice  is  excufable*  bccsufe  arrefts 
are  for  the  public  good  SS^  f*  $1 

87  By  4 Geo.  i.  c,  ii.  completely  fcrv- 
ing  the  term  for  which  a  convkt  may 

•  be  tranfporied  (hall  have  the  efied  of  a 
pardon  ibi4^ 

88  i^<r'>  whether  a  ptrdoa  of  a  Coavic- 

3  G  3  tioa 
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-tioii  rf  p^ffy  win  enabte  the  peiibn  I 
pttrdoocd  to  be  ft  cooipetent  wicneft       I 

$9  A  coQvidbiv  &c»  doring  a  feffion 
O^  parliament  is  difcharged  by  an  ad 
ptfled  dtfnnfv  the  (amc  feffion  which 
pardons  the  offence  ^$8.f*53 

90  No  pardon  without  expre(«  words 
fluill  divrft  an  intereft  veiled  by  a  pre- 
cedent Gonvidido  or  attainder 

91  A  fsardon  pior  toacoavtdioo  ihall 
preveot  any  kMrfeitttre,  either  of  had 
or  goods  iiul. 

92  In  what  nialner  a  general  pardon  of 
'  all  jndgmcnti  and  cxecutiooi  Ihall  ope- 
rate ^  5S9^«55 

93  A  pardon  of  a  crime,  which  is  made 
penal  by  ftatote,  and  which  alio  dif- 
ablet  the  party,  will  discharge  the 
penaityy   but  not  the  di&biiiqf 

559  f-  56 

94  Tha  king*t  pardon  cannot  bvie  cor- 

raption  of  blood  by  attainder  of  treafon 
or  felony  559  f.  57 

95  A  general  pardon  hf  parliament  can- 
not be  wmVed  5S9'«  S^ 

96  fiot  a  man  aaay  waive  the  benefit  of  a 
pardon  under  the  great  feat,  at  where 
one  who  hath  inch  a  pardon  doth  not 
plead  it,  bot  takes  the  general  iflue, 
after  which  he  (hall  not  reibrt  to  the 
pardon  959, 560 

97  .The  exceptions  of  a  general  pardon 
mod  be  pleaded,  or  the  court  cannot 
allow  the  party  the  benefit  of  it 

$60  f.  60 

98  In  what  manner  tho(e  who- plead  a 
*   general  pardon  mud  ihaw  they  are  not 

within  the  exceptions  ihid. 

99  Where  a  man  is  within  the  general 
words  of  a  ftatnte  pardon,  which  is  qua- 
lified by  fubfequenc  /r#v{/ifi,  it  is  fof- 
ficient  if  he  bring  his  cafe  within  fach 
general  words ;  for  the  excepcioas  in 
fiich  provifoea  ought  to  be  (hewn  on 
the  other  fide  ihid. 

100  Bat  the  oourt  are  «r  •JStU  bonnd  to 
take  notice  of  a  general  pardon  of  all 
perfoni^  4mi»  without  exception 

560  f.  61 

101  Where  certain  Crimea  are  excepted 
ffoma  general  pardon,  ihera  itnonced 
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partft  whether  Infant  or /kme  etvirt, 
CO  find  two  fareties  for  their  good  be- 
Bavioor*  not  exceeding  feven  years 

P*^  562  f.  70 

116  Tbc  Judges  may  infift  on   the  Jietf 
gUvis  before  ihcy  allo^  a  pardon 

562  f.  71 

117  T'Hc  tt'o^J*  ^^  taking  advantage  of  a 

pardon  on  the  circuits  and  at  the  Old 
'Bailey  defcribed  ^  S^^j  5^3 

1 18  Where  beheading  is  part  of  ihc 
judisraent,  as  in  high  treaion,  the  king 
may  pardon  all  the  reft  ^  ^^^  ^-  5 

no  If  petit  trcafon  he  pardoned  by   par- 
liament.  the  heir  can  bring  no  appeal ; 
for  the  pardon  of  the  petit  treaion  par- 
dons the  murder  alfo  244 
120  In  what  cafes  a  pardon  of  a  former 
fait  may  be  plcaded^  to  a  qui  lam  aaion 
or  information                             ,      39^ 
131  Though  an  appeal  be  determined  by 
the  roirriage  of  the  widow,  the  appellee 
(hall    not  b«  difcharged   without    the 
king's  pardon                         «43 /•  3^ 

122  If  the  king  pardon  the  approver  hang- 
ing the  appeal,  the  appellee  (hall  be 
difcharged  ^9^  «•  «5 

123  An  appellee  at  the  king's  fuit  may 
plead  a  pardon  to  the  appeal,  m  the 
fame  manner  as  to  an  iDaidment 

306  n  13 

124  The  18  Eliz.  c.  7.  which  fobftitntes 
burning  in  the  hand  inftead  of  pnrga- 
tion,  enures  by  way  of  ftatutc pardon, 
and  reftorea  the  party  to  his  credit 

510,  511 

izj  So   alfo    docs  the  king's  pardon   of 

treafon  or  felony  after  conviftion  or  at« 

taindcr  •       6io 

126  An  attainder  after  pardon  may  be 
falfiftcd,  either  by  the  party  or  by  his 
heir  652  f.  4 

127  A  pardon  will  not  fave  the  dower 
of  the  wife  after  attainder  647 

128  In  what  manner  a  pardon  will  fave 
corruption  of  blood  649  f.  51 

129  The  pardon  of  an  attainder  on  a 
profecution  at  the  fuit  of  the  king  will 
not  bar  an  appeal  533 

PARISH  OMi  WARD. 

I  A  vr>^<i^'7cofflefroinapariibaW8rd, 
&c.  &c.  a63 


2  If  a  fiia  done  in  a  viil  within  a  parifli 
which  contains  divers  villa,  or  in  a  city 
which  contains  divers,  parifhes,  be  al- 
kdged  generally  in  the  parifli  or  the 
city,  it  may  be  pleaded  in  abatement  - 

Paijv  269,  266 

3  It  is  the  conftant  a&ge  in  pleading*  to 
fliew  the  nuari  andfarifit  in  which  a 
fadt  alledged  in  London  was  done 

t6S 

4  If  a  man  be  named  of  a  parifh  which 
contains  more  towns,  hamlets,  or  places 
known  not  of  any  town  or  hamlet, 
the  defendant  may  plead  it  ia  abate, 
ment  S74 

5  A  pariOi  fliall  be  intended  to  contain  no 
more  towns  than  oae*.  imlefs  the  coif* 
trary  appear  iM^ 

6  W%ere  a  warrant  Is  aUedged,  aothorif* 
ing  an  arreft  within  the /f£rrriar  of  Lon- 
don, and  the  indifliQent  Jays  the  exe* 
cation  -of  it  in  (hch  a  parifli  and  ward 
in  London,  it  Is  gtxx) ;  for  the  parifli 
flialt  be  intended  within  the  liberties 

3«4 

7  A  fs£l  laid  in  a  parifli  of  London  with 

fome  other  addition,  as  St*  Michael, 
Woodftreet,  &c  without  fliewing  the 
ward  in  which  the  parifli  Kes,  is  good 

336  f.  83 

PARK. 

A  nfifiti  may  come  from  a   park 

266  f.  93 

PARLIAMENT. 

1  Persons  committed  -  by  either  hoofe  pf 
parliament  cannot  be  bailed  during  the 
fedions  1 70 

2  No  prefumption  fliall  be  made  that  they 
do  not  a£t  within  their  jtlrifdiftion 

17a  r.  7} 

3  The  form  in  which  the  parliament 
ihall  draw  commitments  ia  nut  cogaiz* 
able  by  the  king's  bench  .  iiid^ 

A  ^utrtf  what  remedy  a  fobje61  has  who 
ihall  be  ittagtHy*  comaiittcd  by  either 
houie  of  parliament  iM^ 

m  The  courts  of  common  law  cannot  itf* 

riBtj  intermeddle  with  the  privileges 

ofparliamcat  171  (N) 

3  G  4  ^  'f  i»« 
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6  The  power  sd  eidier  hoofe  of  parlia- 
AienC  to  commit  for  contempt^  is  inhe- 
rent in  the  very  nature  ol  their  inftitu- 
tion  Pmgi  171  (N) 

^  After  the  diflblution  or  prorogation  ot 
)>arlianient,  a  perfon  coa)inu;ed  by  ei- 
ther hoafe  may  be  difcharged  by  the 

•  king's  bench  171^74 
S  All  matteri  before  either  honfe  noft  be 

commenced  anew  at  the  next  parlia- 
ment, except  a  writ  of  error  ihid, 

9  ^uen,  whether  a  lord  committed  by  the 

•  houfe  of  lords  on  an  impeachment  of 
treafon,  and  afterwards  pardoned,  can- 
not be  difcharged  by  the  king's  bench 

(riV#p.  597f.  44)  «7»  ^-75 

10  The  Qoiut  of  king's  bench  may  in 

their  difcretion  bail,  though  not  di(> 

charge,  a  lord  upon  an  impeachment 

-    of  high  treafon  iSid. 

11  By  I  Hen.  4*  c.  14.  no  appeals  ihall 
be  pnrfued  in  parliament         255  •  239 

12  What  mifrecitals  in  an  indictment  on 
a  ftatute,  of  the  place  or  time  at  which 
the  pailiament  was  holden,  are  fatal 

13  In  what  manner  a  parliamenmry  par- 
don mud  be  pleadedy  and  ^ow  far  the 
court  are  bound  ix  tffim  to  take  notice 
of  it  .  560,  ^61 

14  No  authority  I  except  the  parliament, 
can  inflia  a  punifliment  unknown  to 
the  common  Iaw»  as  tranfportation,  &c. 

514.  65^ 

15  By  33  Hen.  S.  c«  29*  attainders  of 
treafon  by  the  common  law  are  made  of 
equal  force  as  attainders  by  pailiamcn: 

655  f.  14 

16  The  duty  of  peers  in  the  court  of  the 
king  in  parliament  7  (N) 


PAROLE. 

b  what  cafes  a  juftice  may  aothorlie  an 
aricft  by  parol  J34 


PARSON. 

Firibni  of  churches  are  not  bound  to  give 
titendaace  at  the  Iheriff's  toni  91 
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n^f 


M  peer,  bring  ao  appeal  the  defcnd- 
.._  tfi«ll  »oc  wage  battle  P^^*  60 1 
1^  O^"  Trial  by  Peers  59*  <^h. 44 
,6  \^herc  m  peer  is  to  be  tried  by  his 
pe^«"5,  the  fcitog,  by  commiffion,  con- 
fti tastes  fome  peer  high  ftcward  ^ro  hae 
^i^r^t  which  reciting  the  indiflment 
■uctxoriies  bsm  to  receive  and  proceed 
ap«>n  the  fainey  and  require  tl»c  peers 
to  attend  hinn«  and  the  lieotcnant  of 
dt^    Tower  to  bring  up  his  prifooer 

59*  r- 1 

1^    A:    ttrtiwrarm     goes  out  of  chancery  to 

ces'Cify  the  inciidlment  before  xht  ftew- 

mrci  iiuiilaie  593 

\%   nrhe  fiew»rd    by  precept  under  UaA 

^areds  a  certain   day    and    place    at 

v/Viich  it  (hall     be  certified  ibid. 

^9  Pfocefs  of    ^lie  fame  kind  is  direaed 

to  the  lieutecaa.nt  of  the  Tower  to  bring 

.    Yip .  hts  prifon^ a*  '^i^* 

*o  The  ftcwai-d  directs  another  precept 

to  the  fcrjea.vat  at  arms  xo  fummon  the 

peers.     ^**^-#,   if  the   parliament   be 

fitting  J93  ^-  3 

21  By  7  Will.   3.  all  peers  «e  to  be  furo- 

moned  **»V.  (N) 

ea  The  form   in  which  a  trial  by  peers 

is  condoled  593  ^'  4 

aj  The  clerk  of  the  crown  is  to  arraign 

the  pniblier,    bat  not  to  infift  00  his 

holding  up  his  band  ^94 

94  In  what  manner  the  evidence  md  ver- 

did  are  to  be  ^ven  S94  ^*  ^ 

^5  None  but    lords  who  have  a  vote  in 

paiiiaifieiit  e«n   pais  on  focb  a  trial 

59+  f-  7 

96  Whether  apon  the  trial  of  a  peer  the 
biifaops  have    s  right  to  vote  rW. 

97  It  is  agrceci  tbey  have  a  right  to  vote 
in  a  bill  of  ^^t^i„cler  59^ 

^8  They  haw^    ajfo  a  right  to  vote  in 
queftions  pa^cvioos  to  the  trial  of  a  peer 

595 

M  By  7  Will.     3.  c.   3.  all  peers  who 

have  a  riglic    to  fit  and  vote  fhall  be 

fammoned 


days  before  the  trial,  and 

Uke  the  oaths,  $cz^  »*rV. 

30  No  lord  of  any  other  coontry^  or  of 

Irehmd,  nor  the  fon  or  heir  of  any  peer 

hath  a  rigfcit  «>  fach  a  trial       S95  ^*  9 

«i  By  ao  Hen.  6.  c.  9.  duttheflcs,  coant- 

cflTc*,  baronciTcs,  indiaed  of  trcafon  or 


felony,  whether  married  or  fcle,  fl^fi 
be  tried  as  peers  of  the  realm   would 

oe  tried  for  the  ofivnce  of  which  ther 
Ihdl  be  indi^led  />,^  ,^,  }^^ 

32  A  queen,  confort  or  dowager,  (qIc 
or  oiarrfedto  a  fecOf:d  hufband,  be  he 
a  peer  or  commoner ;  »t\d  all  peereflea 
oy  oirth,  fole,  or  married  to  peers  or 
commoners ;  all  march  ion  ciTes  and  vi- 
counteifcs  arc  entitled   to  a    trial    h» 

^» '•  595»  596 

33  Bnt  a  peercfs  by  marriage  iotes  her 

dignity  by  marrying  a  commoner    eotj 

34  While  the  parliament  is  fitting  n 
bilhop  ihall  be  tried  by  the  ^ittn 

.     ...  596  f«  I* 

35  A  trial  by  peers  may  be  of  right  upoa 

an  iffdidliBent  of  treafon  or  felony,  or 
m\(pn(mti  thereof,  but  /or  all  other 
crimes  a  peer  ihall  be  tried  by  the 
country  596^11 

36  A  peer  (hall  not  be  tried  by  his  peeia 
upon  an  appeal  of  felony         596  f.  14 

37  A  peer  is  not  by  any  privilege  ex- 
empted from  being  indiaed  by  a  grand 
jury  of  commoners,  either  in  the  king*e 
bench,  before  commiffionera  of  oyer, 
or  the  coroner  ^p-  f;  ,  - 

3^Jf  a  peer  abfent  himfcif  and  cannot 
be  found,  he  may  be  outlawed /^r/*- 
diaum  cncnatcrum^  i^c.  597  f.  i5 

39  The  king's  bench  may  allow  a  par- 
don  pleaded  by  a  peer  10  an  indiftmcnt 
mthat  court  -o-,  f  ,- 

40  1  he  king  s  bench  cannot  receive  « 
peer's  plea  of  not  guilty,  or  his  con- 
ieifion  y^y - 

41  A  peer  attainted  of  treafon  or  fclonyj 
may  be  brought  into  the  king's  bench! 
and  demanded  why  execution  ihoold 
not  pafs  .07  f  jg 

42  If  the  day  appointed  by  the  houfe  of 
.  T  'V  )^^  execution    of   a    peer 

fliould  lapfc  before  execution  done,  « 
ncw^lime  may  be  appointed  by  the 
king  a  bench,  the  parliament  not  rben 
fitting,  and  the  record,  &c.  being  pio- 
pcrly  removed  597  f,  ,3  j^j 

43  If  a  peer  on  an  arraignment  befofe 
the  lords  refnfe  to  put  himfcif  upon  hia 
peers,  he  ihall  be  dealt  with  as  one  who 
ftands  mute  597  f.  ig 

H  One  fB(i|ltd  to  pcenge  w^o  pteada 
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«•  ft  cotDBKNier  cuiQot  ifbrwvdi  in. 
fit  OB  hit  peerage         P^^  J97  f.  19 

45  No  quefttM  ought  to  be  dked  of  cbe 
lord  high  ftefwd.  or  of  the  jddget,  in 
the  abienoe  of  the  pMboer      597  f,  ao 

46  After  the  lofds  are  withdrawn,  the 
jttdgea  are  not  to  give  them  any  opi. 
Bion  without  confuldog  the  reft  of  the 
jadgesy  and  openly  in  coart  598 

47  But  the  jadges  may  aofwer  the  lord 
high  fteward  any  queftion  in  open 
court,  during  the  abfence  of  thepri- 
Ibner  ihid, 

48  When  a  peer  is  tried  before   tiie 
peera/iv  fdrHmmeMtt  the  lord  fleward 
withdraws  with  the  red  of  the  peers  I  In 
(Fidifagiy)  598  f.  21 

49  Where  a  peer  ia  tried  by  the  lords  in 
iitll  parliament,  the  hoofe  may  be  ad- 
joomed,  and  the  evidence  uken  by 
parcels  598  f.  zz 

50  Where  the  trial  is  by  commifton  the 
lord  fieward,  after  verdiA,  may  take 
time  to  advife  opoo  it»  and  his  office 
continues  tiD  judgment  /^iV. 

51  On  a  trial  by  commiffioners  the  lords 
Criers  cannot  Separate  after  evidence 
fiveo ;  but  mnfi  continue  together  till 
▼enMft  given  iM. 

$t  In  a  trial  before  the  peers  inp^rlia^ 
auM  every  peer  U  a  judge  both  of  law 
and  fad ;  but  in  the  court  of  the  high 
fteward»  he  it  to  judge  of  the  law,  and 
the  peers  triers  are  mere  judges  of  the 
ha  *      iM.  (N)  I 

53  In  ftaied  and  fixed  judgntieats  the  law 
makes  no  diftioAiou  ^tween  a  peer 
and  a  comsoner  619  f*  2 


FENAL  STATUTE.-^A 
PENALTY- 


I  The  whole  penalty  of  a  penal  fiatote 
goes  to  the  kingt  where  it  is  not  other- 
wile  difpofed  of  377 

J  The  king's  grant  of  fuch  peualtica   is 

vmi  399w  399 
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:P£ftSONAL  ACTION. 

r  peHbMl  aaion  diet  with  ch«  per- 

It  all  other  adiont  fbr  iner«  torts 

^ndg  /i#  emfirfHamhij  v.  ^Tr^it. 

Co^vtJ^^ir  yji)  ?^^  247 

PETIT  LARCENY,— riir  l^rtiwf. 


PETIT  TREASON.— ^i''^»"«€/8j». 


J  If  a  wife  Com  mit  petty  trcaion,  the 
heir  may  bav^  an  appeal  tgaanfther, 
cxoept  ihc   pccty  ircafon  be  pardoned 

,  ?ctxy  ueafon  »«iclttdct  In  it  murder  and 

tnoTc  .  *4« 

«  Two  wUnefles   «re  required  upon  an  in- 
'   diament  of  r^«tty  treafoB    j66  f.  144 

&  p*  603  (N) 

4.  Wliat  it  to  \a^  done  to  one  who  (Uodi 
mate  to  an  incliainent  of  petty  tr«fon 

465  f.  13 

s'^fr/,  whether  petty  treafon  «^*»»  « 
common  law,  entitled  to  clergy,— But 
thit  it  fettled  hy  ftauite  Di  Clif 

479 jf-  *» 

tf  By  23  &  2s  Hen.  8.  petty  treafon  i» 
oolled  of  clergy  4*7  "•  5® 

7  In  petty  treafon,  depofitioot  taken  on 
the  examination,  &c.  arc  not  fuffident 
to  conviA  if  the  deponent  be  living, 
though  unable  to  travel,  or  kept  out  of 
the  way  by  che  procurement  of  the 
priroocr  60J  (N) 

g   Judgment  againil  a  man  for  petty  irea 
fon  is  *•  to  *>«   drmwm  to  the  place  of 
execution,  a^<i  there  hanged,  &c. 

631  f.  5 

Q  The  judgment  againft  a  woman  it  that 

^  (he  (htU  be  drawn  to  the  ^^^^[fJ^Z 

iion  and  thei^  burnt  /^'-'-  ••  ^ 

10  Whether  the  vvife  lofei  her  dower  for 

tbii  offence  647 

?HY  SICIAN5. 
t  la  wtat  manner  tr^Mifing  fhjfitms 


may  be  nlieved  bf  Uag't  beadi  oa 
being  chofen  oonftablet         Fagg  100 

s  By  52  Han.  8.  c  40.  the  pretd&it  end 
fellowflup  of  the  collegpa  of  phyficiant 
ihall  net  becbofenconAaUef  lox 

5  A  tiTHtrari  will  lie  to  the  college  ^ 
thJUUmt  406 


nCK    POCKET. 

VUi  CUrgy  No.   59  t9   64. 

PiLLORY. 

Whether  a  leet  be  forfeitable  fbr  want  of 
epiilQ7  <I4^*S 


PIRACY. 

1  In  what  manner  acceflariet  to  piraqr 
Aiall  be  tried  317 

2  Pirates  (landing  mate  were  to  be  ad* 
judged  to  /ai>  fori  ei  dwrg  e  But  \}y  tz 
Geo.  3.  c.  30,  they  ihafl  be  convided^ 
&c«  as  by  verdidt  or  eonfeffion 

464.  468* 

3  Piracy  is  oolled  of  the  benefit  ot  clergy 

484<'-4« 


PLACE.— ^/V/  Indiamm.  Fifm,  JW- 

In  what  cmies  a  ntmia»e§  between  the 
place  laid  in  an  indidlmeot*  and  that 
proved,  it  or  it  not  maicrial    61$,  616 

P  L  E  A  D  I  N  Q.^Vidi  GMntrulIJki. 
AbattminU  Bar.  ArrtJ.  Jmfiifi€Mtkmn 
Appid*  IndiQmtnt. 

1  Inferior  judget  may  be  poniflied  by 
attachment  for  taking  mooey  of  a 
piatntiff  or  defendant  for  vidoot  plead*> 
tog  %zS 

2  In  what  maitaer  a  defendant  it  to  plead 
to  a  ^M  /«»  aAion  or  information  (Vidt 
ImfwrnaHmt  pu  tarn)  391  to  395 

3  How  the  defe6l  of  addition  or  other 
torn  IB  «a  appeal  nay  be  .c«f^.,  by 

pleading 


! 


I  I 


?  ' 


A  Tabix  op  P&ivci 

plfidiiig  {ndt  JffeML    Pm^i)       \  5  It 

4  Tbe  MUiner  10  wlikh  landuirf  was 

ibraicriy  pleadf^  47*»  473 

5  How  a  pwdon  naft  be  pleaded  (/^iVf 
Pmrdm)  ^0. 562 


POISON.— riVf  Atctffwriu  Nd.  37  /a  41 


6  J 
c 

» 
7 

8  ' 


POPE. 

Id  wlut  manner  tub  Pofk  claimed  the 
pdfilege  of  ending  fandoanes 

472  f-  3 
POPULAR  ACTION.--./^fi#  /ii/#fm«. 

POSSE  COMITATUS. 
rUi  Hm  ami  Cry. 


POUND  BREACH. 

pound  breach  is  inquixable  at  the  ih^riff 's 
.  lorn  106 


PRAYER.— r/V#  Clirgy.  Jwrs. 


P  R  E  C  E  P  T.—  Vidi  Pnc$/s.    Jurors. 

IjaoI'Jeliverjf, 

PREGNANCY. 

b  wbat  cafea  ^  plea  of  pregnancy  fliall 
fofpeod  execution  658  f.  9>  10 


FR£MUNIR£« 


I  In  prttmumn  an  appearance  by  attorney 
'    cannot  be  admitted  widnat  a  fpecial 

graatiarthalporpoie  388 

«  Jstanee'Cff  a  pardon  pleaded  to  pr^-^ 

munir$  by  attorney  witbont  foch  fpecial 

ffreat  ibitim 

5  Wbat  aotliority  juftioas  «f  the   peace 

Ante  la  relation  t^ffmmmilm  ^9*  6c 
4  iVooeA  ef  Mrta«vf  y  ^toe»«ei  lie  in  ./r^^ 


A   Tj^mV'E^  or    P^i  v^ci  ]»^A^- Matts&V 


tt»e      tea^Al  of  a  cepJevin  (/^r^  Bmi) 

PAg€  154-  »5^ 
«  p^^my  plaiiMijr  iB«y  coiintcrpleaci  wager 
^  of  &>dC(Ie  by  alledgiog  fuch  mac  ten  as 

indv-'ce  a  violent  preluaiption  ofgoilt 

601 
A  TlMifr-^  pr^/mtmp*i%9  from  plain    circuoi* 

ft&ssces  i«   '\%k  iome  cafes  taken     for  full 

prc>«f  6  K  B  f.  42 

J  f^j "m^^AU pre/irtm^iw  is  of  fome  weight; 

ba>K    ^]pi^  pr^^jmptUms  ought  noc  to  be 


tbn  as  to  admittiag  tba  paMs^  Ip  kail 

it  t^e  commitaMat  be  bjr  colour  of  an/ 
ttfurpcd  authority  or  pretended  pateat^ 
(he  court  will  difebarge  aritbont  ball 


'    !  1 


ifdad  sc  all 


iiiif. 


, 


.^Vili  Acctffkrf. 


PRIORITY  ^/-SUIT— /ij/bniwriwr 

>af  Tmmu 


\  The 

death  of  all 
ia  ptifaa 


PRlSOlt."-^^^#  Bnakimg  Pri/on.  GopL 

ougbt  to  inquire  of  the 
foas  arkaifoever  «tho  die 

a  By  25  Geo«  2.  c.  29-  the  eoomy  ihall 
psy  aof.  ior  every  inquifttion  >/#r 
«//ifia  wp^ris  taken  in  prifon,  and  pay 
che^orpnar  qrd.  a  mile,  &c.         8^,  86 

3  Pflifoas  who  baeak  prifon  are  not  bail- 
ahia  194^-42 

4  In  what  asaiane?  prifon  breach  onitt  be 
laid  in  SJi  ind  i^in\entfor  cbeofftrnce  324 

5  Tho£e  who  li^d  broke  the  prifon  of  the 
ofdtnary  weve   denied  the  privilege  of 

€J«gy   ,,,  -  475' 476. 505 

6  Wager  or  battle  by  one  who  has  broken 
prifon  asay  l»e  couoierpleaded  601 

7  In  what  ioftaocea  of  mifcondu£k  a  pri- 
fon keeper  xxMiy  be  puoi(ked  hf  auach- 
neat  ^27 


PRIVA^T^KLY  STEAUNG. 

.  ¥iit Ciergp  ^Jo.  59  /»  64— 68/tf  74. 

PRIVY   COUNCIL.  —  riV#   C^^awwV. 

M#a/« 

a  Wherever  a  coaiBiicment  by  the  privy 
coondl  fpattaUy  expreilba  the  crime, 
thf  kiag'a  bMdi  willcxeicifc  ittdifcre* 


3  Ancient  opioiona  and  dctariainations 
refpe^iag  commitment  by  the  priry 
?J»«««1  i66;i67 

'  oy  16  Car.  I.  c.  lo.  perfoBS  reAiaiaed 
of  their  liberty  by  warrant  from  the 
council  board,  Quli  have  a  Jhihas  €9rpu9 

169 
Whether  the  privy  cooaail  nay  lawfully 
commit  periboa  for  trcafon  aad  for 
Ub9r  9ffinc€4  agmhfi  th€jlm$ 

181  &(N)  i,a,3 
^y  S3  Hea.  8.  t.  as.  the  ksag's  covo* 
cil  may  exaaiine  tseaioos,  mifprifioaSy 
and  murders,  and  the  prtfoaers  may 
be  tried  ia  any  county  hf  the  kiag's 
commiifion  ^5q 

This  Aatate,  as  far  as  relates  to  treafim 
done  within  the  lealo^  is  lepaaled 

569  C| 

PROCEDENDO.-^irr/#ranr. 


PROCESS.— raairiu 

Jaftkaes  of  the  peace  by  virtue  of  i  Ed^r 
4.  c.  2.  may  award  process  apoa  indid- 
meaH  found  at  the  IhcriiTa  lorn 

iJi  f.  74 
In  what  caAs  attachment  may  be  iflued 
for  abttfes  of  the  process  of  the  court 

z^Op  231 
What  procefi  is  to  be  awarded  againft 
apptUiis  29f,  aog 

No  proccfs  without  writ  can  be  well 
awarded  on  an  indiament,  &c  fwm 
any  court  out  of  the  cooo^  whereiD  it 
fitst  but  by  writ  it  may  be  well  award- 
ed into  any  conoty  of  Engiaad  either 
by  the  king's  bench,  juftices  of  eyse, 
orjoftkaa  of  (prrr.aa^  ui^mmir:  But 
jDftices  of  the  peace  have  not  this 
power  400 

All  piooafi  to  which  the  king  is  a  party 

ought  lohava  the  idanfe  of  ata  omittms^ 

&C»     .  401  f.  e 

6  By 


III 


I   I 


1 ' 


4 


i(i 


I, 


Ji 


A    TAll&ft     0»   PlIWCl! 


»9 


so 


21 


23 


tf  By  S7  Hen.  8*  c*  14.  all  piocels  up-  ig 
on  liidifticnt  of  treafoo,  fckmy,  or 
ttdpdt.  to  ever3r  caaiicy  palatine  or 
ocber  If berty*  (hail  be  made  in  the  king's 
Mmeottly,  i|nd  all  procefa  ifluing  from 
•  aooanty  palattnei  &c.  (ball  be  tefietl  id 
the  name  of  him  who  has  the  franchife 

Fagf  101  f.  7 

7  All  prOctft^  to  other  omnia  oo^m  to  be 

in Ihe kili^i  Mnaet  and  rf  from  the 

kii^i  hcMchi  t^i^iti  the  ftaiaa  of  the 

rf^ynika,  or,  in  hh  «h(bofie»  the 

feoior  judge,  3tc.  401  f.  8  | 

t  Frooafiroii  aif  indiftmenc  belbie jofticer 
of  >ihe  peace  ttiot  be  ooder  the  hands 
of  two  of  cheniy  aod  that  fictiag  the 

r  coeftia  thefeiiona  4019  402 

9  h'^iMiH fmcuu  \%  the  proper  procefi 
ao  be  firft  awarded  on  an  iodi^ment 
lor  any  crime  coder  the  degree  of  irca> 
£mi,  MOay,  or  mayhean*  accept  where 
Other  proceis  u  diredlcd  by  ibme  (tatuce 

402  f.  9 

to  A«i«ftir^icMwiitheirftproperptocef) 

.  00  an  information  in  the  crown  office  for 
n  debt  claimed  by  the  king,  at  having 
been  forfeited  by  ^ftU  difi       ibid. 

11  I(  on  fuch  ^ffmri,  the  defendant  can- 
.be  fcnind,  a  dijfrtfs  infin*N  (hall  go, 

if  he  have  lands,  &c.  But  if  a  nibil  be 
returned,  a  ri^Msr,  «&'«#  iifiurin  (hsH 
ifiiie         ^  ^         .    402  f*  10 

12  ^tfitif  whether  in  qjtir  mnd  igrmimr 
-  •  if  -Iho  party  make  deftak  at  tbe  firtt 

day  a*  ^hihifiKimtor  fmu  fir  nutdi^s  \ 
aiayliM,  &C&^i  40a  f.  11 

13  Oo  informations,  a  esftss  ngainft  a 
commoner,  and  a  dijfri^z^^  againft  a 
peer,  an^ 'the  ^rft' proceis^,  Li^  &c. 

402  f«  12 

14  At  common  law  an  attoibtmgnt    or 
';^64^inir%tt1leeleftk>n  of  the  Informer 

were  the  proper  preccis   in   fau  r4Ms 
on  popular  fiatates  403 

15  ihfeilber'aftiona  an  iMmchmiiKi  or  fmmi 
fir  vMlit  waa  the  proccfs  i^iJ^ 

1 6  AM  fn  all  iHgiindt^  hi  debt  on  popu- 
lar llatotea  or  fnmmons,  wu  the  proper  I 
}ntweff  ihiii^  I 

17  By  21  Jac.  I.  c.  4.  the  like  procefs  in 
fcfmimr fn/iOitimn  (hall  be  had,. at  in 
action*  of  treble  ^  a  mrmif;  a»  com* 
moa  law  403  f»- 1 3 
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ai 
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a 


A«T4k»I.X    OF    PAlllCIPaL   MAfTlti. 


sg  OfpMOcA  by  €mimrmH.    (Vidi  Ciw 

iMr«>.  /'^ft  405  «<>  4*3 

a|^  Wkere  U)«    pfoceu    on  ah    appeal, 

indi6Uneoc«or  laJonDattoo,  iball  be  laid 

10  be  d^/kmuimmd,  $msfi4mtimu^^  or  pot 

«riUioi«  <!«/•       r^i^  Di/fiUimu^met) 

4*3  tM  430 

30  U<w  far  aad  in  wliat  miinnffr  proccfa 

is  necel&ry  10   o»tlaw»y*       |^^m/# 

31  In  mhtx  BiUMdcr  P'ocefs  ftwU  be  iflued 
ag^inft  jarors.  (Vtitjufws.    No.  32 

to  No*  45.)  57 »    ^  $77 

3^  in  nrhat  mannef  pfoccft  ihal&    ifliie  to 


PURCHASER. 


1  Where  an  heir  ukes  landt  under  tbe 
fbrfeitore  given  by  6  Rich.'  a.  c  6. 
againft  fnch  women  at  confeni  m  ihn 
raviihcr*  he  Ihall  not  be  divefted  by  any 
iMp90/m4iU  beir»  becanfe  ihey  are  yefted 
in  fttch  firft  heir  as  a  parcbafer 

rcomnerthT  attendance  of   wknefles.  I  a  A  per  (on  attainted  inay  be  a  purchal^ 
.  (VidM  Emdm€$9  Nq«95  »  ^o,  ioa)|     of  land,  but  he  cannot  hold  it:  Th« 


613,  614 


PRODITORIE.— TVi 


PROFRRT,. 

1  The  fka  of  maif^pii*  ^fmi  being  a 

-fdea  jn  bar  atid  tbe  record  not  in  the 

pleader's  caflody,  there  ia  no  need  to 

pJead  it  with  a  ^^/  >•  /^^^  Jfp^' 

3  Whoever  pleads. a  pardoo  noder  the 

great  leal  oiaight  SO  prodnce  it  /mi  ^di 

j^ii  561  f.  65 

JpkoUlBITION. 

*-»■ . 

j^rTb^^Pii'^  <^f  tlM  conibUe  aad  mar- 
ihftlft  k^ii^i^  Golden  before,  the  narlbal 

'.  -jcmlyy  ^^y  ^  prohibited  if  it  exceed  its 
jttftidiaioa*    \  iB  r«i3 

a  Tbe  king*a  bench  dually  awards  a 
writ  of  prohibition  to  an  inferior  conn 
which  .eaceeda  ic^  jartididion  ;  and  if  it 
proo^j^*^^^^''  <be  fervice  of  the  writ, 
wiU  grantjan  atucboent*  &c         tz^ 

3  Peers  aa  well  aacoosmoncrt  liable  to^an 
attacbflKOt  for  difobeying  a  writ  of 
p^hibitioB,  &G*  a«8 


PROROGATl6N^P«rJSf4mtf«  AuL 


king  ih'all  have  it  on  \£ce  found 

649  f.  50 

PURGATI0N..-C4r/^. 


Qt 


^Ss^ftu. 


QUASHING. 


In  wh«t  dfit  dif  coort.  «il]  q««ai  M 
udiAiMao  ufonaatioa,  or  tm-tUraH 

367,  ^6«.  4a|.  ss| 

QJJEEN.-.r«AA^ 

.  oyiNTO  £XACTUS.-.0«XMMy« 

OyOD  C\JiA.-rtdiJmlUhmt. 
QpORUM.-7ij,f««.    ^<^^.  ji^. 


QUO  WARRANto.-vfvSf)iM«»« 


f. 
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1 


A  Tabib  CtT  P«IN 
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R  A  N'^O  M;—#7/f  Fi$t. 


I    ) 


RAPE. 

r  Wletlfer  the  flierifF  in  hb  tem  has 
jarifdiAton  over  ihis  offence   Fa^t  105 

T  lo  wMc  manner  an  appeal  of  rape 
moft*  be-  brought,  and-  by  whom. 
(With  Jiffutliti.  128  to  14a.} 

tja  to  156 

^  ft  IS  Aid,  tkat  the  cotonormay  enqotr^ 

ofra^  ^1  ^»  3> 

4  Anciently  only  thofe  who  adually 
raviihed  the  party  were  |Conriclt*rcdl 
principals ;  but  now  all  who  are  pre- 
ll^nt  aiding,  &c*  are  invtalired-  in  the 
ikokt  degi^e  of  guilt  441  f.  7 

5  ^ift^  u  three  capiat* t  be  not  neoeffary 
*la  an  appeal  of  rape  in-order  to  out- 
law the  offender  431 

6  The  word  rapuU  is  neceflary  in  all  in- 
didmenti  and  appeals  of  rape 

25S  f.  77.  268  f.  97 

7  Mbartr^  rapkit  are  ftiffkieac  withouc 
the  wordtf  iarnaiiur  €o£M§vii  259.  320 


I^  E  A  D  I  N  G — ^i/#  Ciirjij, 

No.  14a  t#  143. 

Primipul^^^ludiSmiui. 


i. 


>  •' 


R  E  C I T  A  L.—  ytJi  ImJiamtmt, 


I     ' 


I 


RECOGNIZANCE.     . 

1  The  king  cannot  take  Jl  recognizance 
for  the  "keeping  of  the  peace      43  f.  1 

2  No  one  can  take  a,rt$pg0i;Bancc  whc 
is  not  eithar  a  jafKce  of  ~ record  or  b) 
conntiiittui  *  ibtd^ 

J  ^mrt^  if  ihe  m^fr  of  ^  rolls*  ina> 
hot  tidce  a  recognizance  of  tbi^  pciic< 
h^  virtue  of  his  office  43  f*  2 


A     T  ABL  E 


OF    Prikcipai    Matters. 


prifoned  or  UMe  fo  to  be  for  the  for- 
feiture, difchar^e  fuch  perfon  without 
fu£gtus'p  excepting  the  offence  concern- 
ecJ    the  crown  Page  179 

I^  On  a  recognizance  ellrcate^,  if' the 
p^riy  take  his  trial  at  the  next  fcfHon 
tViC  court  of  exchequer  will  alloiiv  him 
to  compound  the  penalty  for  a  very 
fkinall  matter  179  (N) 

ly     If  the  penalty  be  paid,   the  court  wilj 
order  the  profecu  tors  coils  to  be  paid  and 
xlne  furplus  to  be  returned,  provided  the 
sccognizaicehaa  ultimately  been  com- 
plied with  i6ii/, 
I H    Recognizances  in   cafes  of  felony  are 
to  be  certified  to  the  next  gaol* delivery 

19  If  a  defendant  be  acquitted  of  perjury, 
the  recognizance  lliall  be  difcharged 
on  motion,  though  the  acquittal  is  not 
entered  on  record  iiid, 

20  Neither  the  bail  nor  the  defendant 
can  be  called  on  iheir  recognizances 
without  notice,  except  on  the  day  of 
appearance  i^V. 

2 1  On  non-appearance  the  recognizance 
may  be  refpited  on  caufe  (hewn  ; 
but  the  court  will  not  difchaige,  even 
on  the  coofent  of  the  aitorncy-gene- 

2Z  The  court  is  the  proper  judge  whe- 
ther recognizances  ought  to  beeilreated 
orfparfd  i6iJ.  &  409  f.  33 

23  An  offender  pardoned  onconduioo  of 
tranrporiaiion    may  furrcnder  to   dif- 
chargc  a  recognizance,  by^obtaining  a 
Sa6fai  corpus  ;   but  if  fuch  coovia  be  on 
board  the  tranfport  the  court  will  not 
grant  the  writ  ihid\ 

A4  What  recognizance  fliaU  be    taken 
oy  »hc  mailer  previous  to  iOuing  pro- 
cefs  Qfi  an    iaformation.     (Vidt  In- 
firmathm,)  37^^0  37 2*  374 

25  What  recognizance  is  to  be  given 
before  the  allowance  of  a  ttrti^r* 
sri.  (Fidg  C^rtiforu  No.  67  to  No. 
^o>)  412  to4i7 

26  The  removal  of  a  recognizance  by 
ctriUrari  does  not  foperfede  its  obliga- 
tioQ  418  f.  65 

27  How  a  recognizance  ibsU  be  certified 

419,  410 
aS  The  king  omnot  difcbarge  a  xccog. 
Vol.  II. 


nizance  of  the  peace,  before  ft  Is  for- 
feited Pa^,  55^ 

RECORD.- r/V#  Certhrari.     Avaiding^ 
Judgment,  Londtu. 

1  By  9  Edw.  3.  c.  5.  joftices  of  affizc. 
gaol-delivery,  and  oytr,  ^ffr.  (hall  fend 
their  records  into  the  exchequer  every 
Micbatlmai  26 

2  Whether  an  offence  made  cognizable 
by  the  king's  courts  of  record  extends 
to  a  court  of  cyer  and  termimr     28,  29 

3  A  gaoIer»  in  cafe  of  efcape,  is  con- 
cluded from  denying  the  priibner  was 
in  his  cuflody  by  the  record  of  com- 
mirment  202 

4  A  fadl  may  be  verified  by  the  records 
of  the  fame  court  where  the  indi^ment 
is  depending  4  12 

5  Where  a  record  is  pleaded  ihe  party 
mutt  have  it  ready        312,  f.  30.  524 

f*  2.  561  1.65.  609  f»  20 


RECOVERY. -:/*/,rasa//«s  ^  Tarn, 
RECREANT.^5a//j^. 


RECUSANCY. 

1  The  king's  bench  will  not  grant  a 
€trti§rari  10  remove  a  coovi^inn  of  re- 
cufancy  408  f.  29 

2  It  was  never  done  but  in  the  cafe  of 
James  Duke  of  York        (N)  in  t^trg. 


RELEASE* 

f^dt  Jppiamo.17.  232  toa]7.-^ 
JnformatUn  ^  Tarn. 

REMAINDER. 

Whether  a  remainder,  expe&nt  ob  a 
leaie  fior  yean,  will^uilify  a  naa  to  be 
a  juror  5841  58s 


3H 


KEPLt 


1 


A   TABLfi   OF  Fmii 


.1 


ii 


:| 


**! 


I* 


»; 


I  • 


;  L  . 


1 


i 


{  •      I 


14 


f 

I  • 


Ii, 


f 
1 

I 
I 
■ 


» 


.♦ 


I   . 


I 


I 
f 


1 


I 


1 


i* 


I 

I     f 
I     I 


[ 


REPLICATION. 

By  whom  ihc.replicatton  is  to  be  made  in 
•     f»i  f4m  ch,  26  f.  72 


REPRIEVE, 

1  Every  court  which  has  power  to  award 
ao  cxectttion  has  alfo  of  common  right 
a  difcftcionAry  power  of  grar)ting  a 
reprieve,  even  after  the  coicfnifnon  is 
determined  Pa^t  6^8  f.  8 

2  Caoies  for  which  a  reprieve  may  bt 
granted  658  f.S,  9 

3  By  8  Geo.  3.  c.   1$.  judges  may  le 
prieve  a  coovicl  for  the  purpofe  of  ob- 
taining a  pardon        650  Nott  in  tnarg. 

4  The  court  may  reprieve  a  convidl  for 
murder  659, 660 


REPUGNANCY, 

1  -In  murder,  if  the  aiTaalt  and  flroke  be 

"  alled^ed  in  the  premifles  on  the  tenth, 
and  the  fubfequent  death  on  the  twen- 
tieth of  any  month,  and  then  the  con- 
dufion  alledge  that  the  defendant  in 
fuch  manner  murdered  the  party  on 
the  icth  aforefaid,  the  whole  is  naught 
for  the  repof^naocy,  for  he  cou^d  not 
be  murdered  till  he  was  dead  263 

a  If  an  iodiiHrnenc  a?ledge  a  party  to 
have  been  prefent  aiding  and   abettiro 

•   the  ma»der  sIh  dtrf  of  tb$  deaths    ix.. 

'  dead  of  the  day  when  the  ftrokc  was 
given,  provided  they  were  on  difFeient 
days*  it  is  repugnant  264 

3  A  defendant  in  felony  may  ufe  any 
number  of  pleas  iA'  abatement,  and 
take  advantage  of  them  aJl>  except 
Ifaey.afe  repugnftnt  to  one  another 

. -276,  277 

4  What  pleas  in  bar  are  repugnant  to  the 
genen^lilTae  ,^^3»  '^^^ 

5  Where  one  material  part  of  Ian  indi£l< 
ment  is  repugnant  to  another,  th< 
wholeisvoid  •      js^.  38^ 

6  If  arrindtdment  charge  the  defendan 
..ttfiith  having  forged  a  certain   writinj 

by  whick  A*  was  bound  to  B.  it  is  re 
II 


i 


!' 
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tier  afluaJIy  goes  out  of  the  prifon 

Pi^e    209  f.  3 
he  {heri/P»  return  of  a  rclboas  is  not 
good  ^ound  to    arraign  tH«  rtfcuei 
^on,  unlcfa   he  be  alfo  indi£ted 

209  f.  4 

Q  lodfament  for  rcfcous  muH  fpecially 
'  i^t  forth  the  nature  andcaufe  of  the  im- 
^rifoniijcat  and  the  cirCumlUnces  of  the 
f^et  in  queilion  ^^9  ^-  5 

g  'y\^  refcucf  oF  a  prilbncr  who  would  not 
bfC  capitally  guilty  if  he  had  broken 
%Y%e  prifoQy  may  be  punifhcd  For  a  high 
xnifprifion  ^  209,  210 

9  A.  granger  'who  knowingly  rcfcues  a 
5>crron  coiTimtiuted  for  and  guilty  of 
High  treafow^,  is  in  all  cafes  guilty  of 
Yiigh  treafor^  ^  lie  f.  7 

10  Whoever  rcfcues  one  imprifoncd  for 
felony  cannot  be  arraigned  for  fuch 
offeuce  as  for  felony,  till  the  principal 
offender  be    firft  attainted  210  f.  8 

11   But  he  mA>  be  immediately  proceed, 
ed  agamft  "for  a  mifprifiou  only      iiid. 

12  By  16  Geo.  2.  c  31.  to  affid  a  pri. 
foner  to  cGcape,  though  no  efcape  be 
aftually  made,  in  cafe  fuch  prifoner 
was  convi£\ed  or  attainted  of  high 
trcafon  or  any  felony,  except  petty  lar- 
ceny, or  lawfully  detained  for  fuch 
crimes  cxpreflcd  in  the  warrant,  he 
fhall  be  traxifponcd  for  fcven  years 

210  f.  9 

13  If  fuch  priibner  was  in  gaol  for  petty 
larceny,  or  for  any  debt  or  damages 
exceeding  ■  00 1.  cvtry  perfon  aflift'ng 
his  efcape,  Ihall  be  guilty  cf  a  mifde- 
mear.or  2io>  211 

*     X4  To  dchV^r    igfo  any  gaol  or  prifon, 

any  vifo",  d  i(|^ui(e,  inftrument,  or  arms, 

to  facilitate    an  efcape  of  any  prifoner 

attainted,     ^onvifted,    or  detained   fof 

trcafon,  felony,  or  other  crime,  except 

petty  larceny,  15  iranfportatlon  for  feven 

years  **' 

15  The  indidlnicnt  mod  ftate,  that  the 

inftrumcnts  ^ere  conveyed  with  a  dc- 

fign  to  effectuate  the  efcape    211  (N) 

16  Noindi^mcnt  can  be  maintained  on 

this  aft  fof    contributing  to  the  efcape 

'    of  a  prvfoncr  committed  on  fu/piciom 

only  '?;'• 

17  To  deliver  into  any  gaol  or  prifon 


any  difguife  or  inftraments  to  Facilitate 
the  efcape  of  a  prifoner  confined  for 
P«ity  larceny  or  for  debt,  &c.  above 
'ool.    is    a    mifdemeanor 

15  To  aflift  any  pri(bner  to  make  hit 
efcape  from  the  conftable  carrying  him 
«o  gaol  by  virtue  of  a  warrant  for  trea- 
fon  or  felony  (except  petty  larceny)  ex- 
pre/Tcd  in  the  warrant,  or  from  any  (hip 
or  ve/Tel  for  tranfportation,  is  felony 
and  tranfportation  for  feven  year* 

2ir,  21S 

19  All  profecution  for  any  of  the  faid  of- 
fences muft  be  commenced  within  one 
year  aficr  the  offence  committed 

4I2f.45 

20  By  25  Geo.  2,  c.  37.  to  relcee  or  at- 
tempt to  rcfcue  any  perlbn  committed 
for  m order,  or  any  perfbn  convi^ed  of 
murder  going  to  or  during  execution^ 
is  felony  without  benefit  of  clergy 

212  f.  16 

2 1  By  force  to  refcaeor  attempt  to  refcucp 
after  execution,  the  dead  body  of  any 
per(bn  convi^ed  of  murder,  is  trant 
portation  for  feven  years         212  f.  17 

22  By  IT  Geo.  2.  c.  26,  if  five  perfons 
or  more  (hall  tumultaoufly  aflemble  to 
refcue  any  offender  againlt  the  9  Geo. 
2.  c.  23.  for  the  better  apprehending 
of  fmugglcrs,  their  aiders,  &c.  they  (hall 
begoiliyof  felony  and  be  tranfported 
feven  years  x\%^.  18 

23  By  9  Gf:o.  i,  c.  22.  forcibly  to  rcfcue 
any  perfon  in  lawful  eoftody  for  any 
of  the  offences  in  the  blatk  ma.  Is  death 
without  clergy  21  ^ 

J4  By  2  Will.  &  Mary,  c.  J.  to  refcue 

foods  dtffrained  or  impoonded,  is  treble 
amagcs,  &c.  ,-^/y^ 

25  Peers  as  well  as  commonefa  arc  liable 
to  an  attachment  for  ■  refcout 

Ch«  22   C   2^ 

26  Whether  fuch  attaehmetit  Aall  be 
granted  on  an  affidavit  of  a  refcone 
where  the  officer  will  not  return  one 

'    ^  34 

27  Thciberiff^s  return  of  a  refoonsi  withT 

out  (hewing  the  year  and  the  day,  is  in. 
fulEcient  334  f.  77 

28  Procefs  of  outlawry  lies  on  the  re* 
turn  of  a  reieout  ch*  J7  C  i  r« ' 

3H2  K£SU 
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RESIDENCE. 

* 

I  No  man  cw)  be  obll^^  to  do  fultat  the 
flierifPft  torn, in  refped  co  lands,  if  he 

P^gf  ^i  t  12 
t  If  4  mMi  b^ve  a  hottiewichio  twoleecs, 
,  he  (hall  do  fuit  CO  th»c  within  the  ]u- 
.  rirdidlioa  of  whicJbi   kb   bed-chamber 

iball  lie  iiid. 

)  How  far  non-reGdeoce  is  a  groaod  for 

an  infor^iatioa  574 

4  By  Jiai»  Wtfi*  thoCe  who  do  npt  reiide 

witbia  tke  connty  AuU  not  bf  put  upon 

Juriff  ;S8 


RKSISTANQE.--^m/. 
RESPITE,— /^iV^  Rtpritnji.   Exicutm. 

RESTITUTION*— ^//#«/,  Ko.  105  to 
128.  Afa//»  /Vf.  28.    ludiamtnt^ 


R&SUMMONS  and  RE-ATTACH 

MENT» 


I  On 
acq 

Icfs 
fuc 
n9t 
%  If 
rio 
veil 

3  w 

rici 

oil 

ihi 

cc 

4  Si 

ill 

q 

ai 


I  ] 


How  an  appellant  might  fue  out  a  re-at- 
tachment on  tbe  demiie  of  the  king  be-  {  2 
fore  I  Edw.  6.  e*  7*     241*  4a6b  427 


R£TRAXLT«^r#V«  JpptaU  N0.  zig, 

R  £  V  E  R  S  A  U—AtiMtid.  Arrefting 
Judgmints^  ,    . 


REVOCATION. 

Vhethcr  a  power  of  revocation  may  be 
for/eited  by  an  attainder  of  treaipo  or 
.  fcloay  (Vid%  twfut^%.) 

^39  f.  iz«^4J  f.  26 


R I G  H  T.—ridi  Forfdtur^. 
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be  thereby  ^ifchargcd,  the  perfon  ap" 
prehending  {hall  have  jol. 

Page  125  fi  29 

B  By  to  Geo*  2.  C.  32.  the  proviiions 
oF  9  Geo.  I.  c.  22.  are  extended  10 
the  apprehending  of  def!roycrs^  of  fea 
banks,  cotters  of  hop-b'nd?,  firing  col- 
lieries,  &C,  125'  A^«'«'»*  fnarg, 

G  By  14  Geo-  2.  c,  6.  a  reward  of  10 1. 
is  given  to   thofe  who  Ihall    profecute 

SnEEP-STEALERS,     &C.    &C.       tO     COn- 

viaion  ■  ^5  ^*  30 

10  By  16  Geo.  2.  c,  15.  &c.  a  reward 
of  2oi.  IS  given  to  thofe  who  Ihall  pro- 
fecute to  conviction  fuch  as    return 

T«.OM   TRANSPORTATIOK  I25,    I26 

ii  By  19  ^eo.  2,  c.  34.  rewards  arc 
given  10  fuch  as  (hall  be  wounded,  &c. 
&c.  in    apprehending  smugglers 

126,  127 

12  If  two  accomplices  in  smuggling 
difcovcr  and  convift  two  or  more  of- 
fenders, they  ftiall  receive  sol-  for 
every  offender  128 

13  By  6  Geo.  i.  c.  23.  a  reward  of  50 1. 
is  given  10  fuch  as  fhall  convifl  an- 
other of  t  h  eft-bote  128  f.  37 

14  By  25  Geo.  3.  c.  t;;.  whoever  (hall 
apprehend  a  counterfeiter  of  lottery 
tickets,  &c.  is  intitled  to  a  reward 
of  50 1.  I  z8.  N.  in  marg. 

15  ^frt,  whether  It  is  a  good  excep- 
tion to  a  witnefi  that  he  has  taken  a 
reward  oa  condition  of  giving  his  tvi- 
dtnci  611  f.  25 


ROBBERY. 

I  Judiccs  of  aflize  have  jurifdiAion  in  an 
appeal   of    robbery  by  the  commiffion 
of   g^ol- del  J  very   implicitly   given  to 
thcni  by  ihe  fir.\ncdej!iii»i       39  f  9 
Z  iFa  robb.-ry  be  committed  inonecoun- 
ly,    and    the   goods  carried   into   an- 
other, the  offender  may  be  indifted  of 
the  robbery  in  the  firft  county,  and  of 
larceny  in  the  fecond  county    247  f.  47 
m'\i  one  man  carry  another  into  a  differ- 
ent coi3'^»*^>»  *od  there  rob  him,  the  ap- 
peal nioft  be  in  the  county  where  the 
robbery  was  committed  1^/4/. 

4  ^rr#«  i^  goods  be  taken  in  one  county 


from  a  menace  given  in  another  coon- 
ty»  in  which  county  the  offender  (hall 
be  tried  Pagi  z^y  f.  47 

5  An  indictment  of  robbery  in  quaJam 
^iartgiaptiefiri  ductnf.  deL,  arfl.  fhall 
not  ouft  the  defendant  df  dergy  $  for 
the  words  of  the  ftatme  tic,in,9r  ahoMt, 
of  ntar,  the  highivay  480 

6  By  e  and  6  Edw.  6.  c,  10.  thcSfe  who 
are  found  guilty  in  one  coonty  of  an 
offence  amooniing  to  robbery  in  an* 
other,  are  oulled  of  their  clergy 

7  By  2$  and  25  Hen.  8.  c.  3.  &c.  &c, 
all  perfons  indifted  of  robbing  any  per- 
fon /»  or  near  the  highwajs,  are  ex- 
cluded from  clergy  4^4,  ^^^ 

8  No  robbery  is  within  thefe  f!atuies,  but 
fuch  as  is  laid  in  the  indidment  to  have 
been  committed  itt  ornear th§ bigbnuajt 
and  to  have  pot  the  perfon  robbed  im 

f''^  49c 

9  By  3  and  4  Phil.  &  Mary,  acceflarics 
before  the  fed  in  robbery  are  excludAi 
from  clergy  ^^5  f.  g^ 

10  Robbery  in  a  dwelling  house 
{VidtClergf^  Ifo.  102  to  125.  Honfi- 
breaking)  ^^j^  jq  ^^^ 

11  Tiic  word  rohhery  always  implies 
fome  force  (Vide  OB.  1787  page      ) 

_,    -  494  f-  73-  49*  '•  9«-  5^o  f  96 

1 2  Thofe  who  apprehend  and  convia  a 
robber  in  the  highways  are  intitled  to  a 
reward  of  40 1.  &c.  &c.  122,  123 

13  If  any  accomplice  out  of  prifon  fhaJl 
difcoverand  coovr^l  two  or  more  high- 
way robbers,  he  ihall  be  intided  to  a 
pardon  53^  f.  j 

14  The  manner  in  which  robbers  may  he 
appfchendcd  upon  hpe  and  cry  {,f^ide 
Hut  and  Cry)  1 16  to  1 18 


SACRILEGE* 

1  SacriTegewas  confidered  At  R  crime  of 

'fuch  iignal  enormity  by  the  common 

law,  that  the  oflrnder  wu  denied  the 

privilege  of  fan^knary  84  f.  44 

472  f.  4.  50; 

2  Perfons  guilty  of  facrilege  were  denied 

3  H  3      '  the 
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th^  benefit  of  clergy  P^^f  47^,476.479 

3  By  23  Hen.  ?.  c.  1.  29  Hen.  ^.  c.  3. 
>ar.d  3  and  4  Will.  Sc  Mary,  c,  q.  rob- 
bing any  church,  chapel,  or  other  holy 
place,  IS  excluded  fioxn  clergy 

494  f'  72 

4  But  no  (acrilege  is  within  thefe  itatutes 

whith  18  not  accompanied  with  an  ac* 
tddl  breaking  494  f,  73 

5  By  1  Edw,  6,  c.  13.  all  petlons  arc 
oulled  of  clergy  for  felonious  taking 
goods  out  of  any  parifh  chorch,  or 
other  chu'Ch  or  chapel  407  f,  74 

6  But  acccfTaries  to  (uch  a  robbery  are 
not  exclodcd  by  any  ftatutc ;  fid  qutrt^ 
if  acceffaries  to  facrilejjc  are  not  ex- 
dadcd  by  the  commoo  law    497  f^  75, 

76 


SALE. 

I  Whether  goods  diflcained  for  an  a- 
oerccmeDt  may  be  fold  (yid$  T^om) 

c6  f.  2g 

^  Whether  t  fale  id  Qiarket  oveit  will 
prevent  the  rtflituiion  of  goods  ftolen 
(FUi  Affealt  tli.  105  <•   128.) 

250,  2; I 

3  Whether  one  under  profecution  for 
trrafon  or  felony  may  fell  his  goods 
fyii^t  Fgrfciturt,  ^0.  75  to  82O     ^45 


SANCTUARY, 

1  The  privilege  pf  fanAaary  was  a  de 
clinaiory  plea  471  ch.  32 

2  By  21  J^c.  1.  c.  28.  no  plea  of  fane- 
tuar/ (hall  be  allowed  471  f.  ] 

3  The  feveral  Hatutes  envmerated  whicl 
make  it  felony  to  refill  procefi  in  the  pi  c 
fended  privileged  places  of  the  Mint 
Wapping^  &c.  &c.     47 1  N,  -itt  marg 

4  The  nature  of  the  privilege  of  fane 
tuary  47 

j  The  authority  which  was  neceflary  fo 
creating  this  privilege  472  f. 

6  To  what  ittatterj  th<;  briviteige  of  fane 
toary  extended  47^  ^• 

7  At  u'hac^time  and  in  what  inao'Der  ihi 
privilege  wai  pleaded  472,47 
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tiUim  witliin  the  ilatute^V  meiittatt  lim 
S  H  A« 


[   A  fpeeial  connmCoit  df  ^r^r  XDay  ilTue 
forin^aMing  into  die  repair*  o^fea  walls 

27  r  28 
K  The  coroner  may  inquire  oF  a  felony 
coountued  on  the  awit  of  cho  fta 

75    f.  14 

a  But  he  has  no  Jurifdiaioo   of  offence* 

commuted  in  open   fea  between  high 

and  Uw  water  mark  wheo    the. tide  is 

4  For  the    trial  of  offeacc*  beyond   ksi  I 
o/f^tf  Conntu  No.  i^.  315 

e  H  death  {hall  be  #f*5c^  on  the  Tea 
within  the  jurifdi^ion  of  the  admiral, 
by  a  taufi  from  the  Qwro  wiihin  the 
J4irifdi£tioo  of  the  common  law,  the 
trial  Ihall  be  in  the  jurifditlion  where 
the  /ffea  took  place,  and  not  in  the  ju. 
rifdiaion  where  tbi  caufi  of  that  cffca 
aTofc--Cd««^  J  CfLft  argued  in  the  Ex- 
ebtquerChamber^Uichatlmaiterm  1785, 
and  decided  at  Serjeants  Ino,  20  Janu- 
ary I'l'i^* 


SB  AL. 

1  By  A'-  -^V-  ^«  ^'^"ff  ^*"  ^^^  "** 
Uqudlbot  byajuryoftwelvemeo,  who 

fliali  put  tbtir  feals  thereto  108  f.  64 
3  This  aft  relates  to  foch  ioqaifitions 
only  as  «je  a  foundation,  for  imprifon- 
menr,  and  not  it^  ioquifitiona  for  of- 
fences where  the  party  cannot  be  ap- 
prehcndcd  108  (N)  7 

3  If  the  jury  confift  of  more  than  twelve, 
it  is  fufHcicm  if  twelve  put  their  feals 
,  iq8  f.  65 

10   a  artier  art  muft  be 


21  Jac*  I,  c»  12.  and  240^0.  2.  €.^4. 

Feigetx  (N)  I 

2  The  16  Car.  i.  c.  io«  does  not  au- 
thorife  (ecfeuries  of^te  to  commit  169 

3  A  fecrecary  of  lUte,  as  jfach,  is  nocon- 
fervator  of  the  peace ;  the  ofHce  neither 
implies  nor  requires  the  authority  of  a 
fsugiiirate^  and  the  law  of  England 
knows  of  no  fuch  committing  magif- 
irate  18 1  (N)  3 

4  Euc  a  fecretary  of  (Ute  may  lawfully 
commie  perfons  for  ireafons,  and  for 
oibef  offences  agaioil  the  date  1 8 1 

C  4.  emdNete  i 

5  All  the  cafes  in  which  commitments 
have  been  made  by  Secretaries  of  ftjte 
caumerated  (Hdep.  186.)    181  (N}  4 

SE  DEFENDENDO.— «;;wfV/V/. 
S  E  L  F-M  U  R  D  E  K.^For/eiture. 


A  Every  return 
under  feal 


419  f.  70 


SEARCH  WARRANT*— ^^rrtfa/. 

SECRETARY  of  STATE, 

I  p^  fecretary  of  ftate  ia  not  a  magiftrate 
lyithifl  (^c  proteflion  of  7  Jac.  i.  c«  5* 


SERVANT, 

1  Either  mafler  or  fervant  may  have  an 
appeal  for  a  robbery  done  to  the  fervant 

246,  247 

2  Servant  is  not  a  good  Addition  of  the 
ftate  or  degree  of  either  man   or  wo- 

?l»n^  272  r.  I  u 

3  It  a  fervant  receive  a  marter,  or  a  mad 
ter  a  fervant,  they  are  acceflaries  as 
much  as  if  they  had  been  mtre  Hran- 
g«»  451  f.  34 

S'ESSIONS. 

1  Kfitffkn  iaanaffemblyof  twoormore^ 
julliccs  ofihe  peace,  one ivhereofmuft  be 
of  the  fMerumj  at  a  certain  day  and  place 
appointed,  in  order  to  in^uire^  hear, 
aifd  determinft  in  purfuaoce  of  iheir 
coramiffioo,  of  any  caofes  or  matters 
therein  contained  6$  f.  48 

2  By  2  Hen.  5.  c.  4.  juflices  (hail  make 
their  feiTioos  four  timei  by  the  year,  and 
oftener  if  need  be  47  f.  18 

3  B/  14  Hen.  6.  c.  4.  the  juftices  of 
Middlefex  {hall  hold  the  court  ot  feflioQ 
two  times  in  the  year*  or  more  often  if 

3  H  4  need 
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need  be — and  it  is  ofoftl  in  tSiis  ooonty 
to  hold  fouf  genera)  and  fbiir  gcocrai 
qoaner  fedjons  in  the  year 

iVirff47f.  19 

4  By  f6  Geo,  z%  c«  17.  JQiliccs  jsay  act, 
lUough  not  of  ihc  fafcrum,  &c«   &c.   ^7 

5  Any  tivoju^lioes  of  tbe  peace  m^y  boM 
a  fellitn,  to  which  the  iberitf  is  bound 
to  return  proper  juries,  and  (he  fujhs 
r»/4/<»r  1119  oag hi  to  atteod  witbibe  lolls 
of  (hr  peace  65  f.  49 

6  The  joAv  c$  nwy  dircfl  tlietr  precept 
under  ibeif  iffig  to  the  (heriff'^  i(j  fun.- 
fnon  the  lei&on,  connnaiHiing  hioi  to 
return  4  jury,  and  to  give  notice  to  all 
con(Ubks,  &c.  6g  f.  ^o.  571  f.  1 

7  Such  precept  xaiinot  be  faperfeded  by 
any  of  their  fellow  jafticet^  bat  only 
by  «ivn>  out  of  chancery  66 

S  Two  jufcices  may  hold  a  feffion  without 
any  Ittcb  AimmoQS,  where  there  13  no 
reed  ehher  of  grand  jurora  or  ofHcers, 

^c.  66  r.  5  2 

9  if  a  (ufHcient  pnoiher  of  jufticcs  do  Dct 
appeari  (liofe  who  do  appear  may  ad- 
journ to  any  future  day  within  t^e 
twelve  following  weeks  A^c/^ 

10  A  ju/lice,  if  \ki$  attendance  be  tie 
cciTary.  is  fubjed  to  an  lAformatiun, 
for  a  voluntary  abfence  from  fe (lions 

;i  The  (heri/F  is  bound  to  attend  the 
f;;flioni  to  return  his  precept,  and  to 
take  charge  of  all  the  prifoners  who 
(hall  be  committed  to  him        66  f,  93 

12  All  Conftabics^  of  hundreds  are  bound 
to  attend  to  make  their  preientments 

13  All  bailiffs  of  franchifesy  perfona  re- 
turned on  juries,  and  keeper  of  the 
houfe  of  coir^diion,  ar^  bound  to  auer.i: 
the  feiSon  i^ia\ 

14  fiy  92  Gfo»  2t  c  46.  no  perfon,  not 
enrolled  put(4]i|Qti0  2  Geotz.c^^j.ihal] 
a^^  as  attorney,  (blicitor,  or  agent,  at 
any  general  or  quarter  feffions  66  f.  ^4 

15  If  any  attorney,  ^c.  fu/Fer  a  perfon 
not  enrolled  to  aQ  in  bjs  o^n^e,  be  (hall 
forfeit  50 1,  66  f,  55 

16  No  cierK  of  tbe  peace,  noder-Qierii^y 
or  iheir  deputies,  (hail  a^  as  Iblickor, 
^cuvney,    pf  #|Cfil|   «r  fef  POt  any 


i 
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tneir  opinion  dttriag  cbc  conttmuuioe 
^^  it  Pa£t  68  (N) 

5  2^   ^numdamu9  wiil  lie  to  compel  the 
J  uiiic&a  CO  do  wbac  tkeir  duty  requires 

ihii 
33     Tiie  f'Sion  are  not  obliged  to  pro- 
ceed after  the  jurirdiflion  m  the  matter 
is  repealed,  ^hhongii  {aiiy  aiiacM  bt' 
Tore  the  repeal  i^/V. 

54-     When    the    feflion  have  not  an  ori- 
^tnal  jurifjiflion,  the  confeot  of  par- 
tic*  can  ncverr  give  it  them  iiiJ, 
3  ^      Whether  a  bill  of  excepriont  may  be 
at  feflions  in  cafes  not  capital  ih^. 
3S    By  8  aod  9  Will.  3.  c.  30*  thequar- 
t«r  fefT.on?*     upon  appeals  concerning 
the  Isnilemerkt  of  the  poor  may  award 
cofts»  and  dite£k  ibam  to  b^  levied  by 
diOrefs,  &c.                                  68  A  59 
%y  The  appeal  fom  any  order  of  removal 
fb  >H   be  determined  by  the  feffions  of 
the  place  from   whence  fuch  removal 
ihaU  lie,  and  not  eliewhere      68  f.  60 
38   By  ;  Geo.  2,  c.  I9<  thefefiiont  may 
amend   appeals  from  jufticea  in  m^^tcrs 
of  form                                         68,  69 
^9  Where  an  sathority  ii  given  to  two 
jttftices  to  do  an  a^  the  feffions  may 
aifo  do  it,  except  ^a  appeal  be  direA- 
•<*                                                 69  (N) 
40  The  feSiona   have  no  jarifdiAion  in 
new  created  o^ences,  ttolds  by  exprefs 
words  iSiii. 
41    rbe  feOioQ  have  no  power  over  a  bai- 
liifoi  a  corporation  for  not  qualifying 

ibid, 

49  T/ic    /e/Tions     arc   bovnd  to  receive 

^ppe^l  MgairtCk  an  order  of  reniovaU  if 

offered  at  tho    next  feffiont,  though  no 

ooticc  of  ap  peal  has  been  given       ihid. 

43  The  next  feOion  i«  that  at  which  the 
party  is  fir^  empowered  to  lodge  the 
appeal   ^  ibid. 

44  An  ori;>in^l  order  of  baftardy  may  oe 
made  at  the    cjuarter  fefliona  tbid, 

45  No  appeal-  \\^^  f,Qoi  3,^  ^^^^  for  ihc 
rcb  e  f  of  a  p  a  t2  p^j.  ibid, 

46  The  feffiow\  „jy  proceed  by  imferma- 
tipn  on  5  E.ll2^  fo^  ejJenifiag  a  trade, 
frc«  ibid. 

47  Tho  CeSGLon  oaniiot  make  an  origina] 
order  fot  \ate  overfeers  to  pay  o?cr-mo- 
p\e&  U>  ib^\t  (uG9eilbr9  ''^'^* 


48  The  feftott  casnot  make  an  origfaal 
order  for  a  Scavenger's  rata 

Fmgi  69  (N) 

49  Sefiion  cannot  vacate  the  affignment 
of  an  apprentice  bound  out  by  jiifttces 

ibidm 
$0  By  9  G€o«  3.  c.  20*  the  iitffioii»  upon 
prefentment  by  the  grand  jory,  (hall 
order  the  ihiiv-lialU  or  Other  build* 
ing,  to  be  repaired  and  paid  for  by  a 
county  rate  .  69  f.  5 1 

^1  The  form  of  tbe  caption  of  an  indid« 
meoi  at  a  i«ffion  of  the  peace  (Vid4 
C^thu.    IndUbmat.)  559,  360 


SEWERS. 

I  A  fpecial  commiiBon  of  vfit  and  itr" 
mintr  may  be  granted  for  inqairing  of 
fewersy  &c.  27  £  aS 

z  A  tfNiorari  lies  from  kuig*a  bench  to 
commiffioners  of  fewers,  notwithftand* 
ing  13  Eliz.  c.  9»  fay»y  they  (hall  not 
be  compelled  to  make  certificate  of 
t  heir  proceed  inga  406 

3  But  the  court,  before  they  will  fufFer 
the  retorn  to  be  iiled,  will  hear  affida- 
vit* concerning  tbe  (ads 

409  £34.  4»®^-74 

4  A  ttrtiwari  to  bring  up  an  order  for 

the  removal  of  the  clerk  to  eommiffion- 
cra  of  iewers  is  of  common  right 

v.  inmtrg. 

SHE£P.ST£ALING. 

1  Whoever  (hall  convifl  another  of  (leal- 
ing  (heep,  or  other  cattle,  t^  intitled  to 
a  reward  of  loh  is^ 

2  By  14  Geo.  a.  c«  6.  and  15  Geo.  2, 
c.  34.  to  fleal  any  (heep*  bull,  cow, 
ox,  fteer,  bullock,  heifer,  calf,  or 
lamb,  is  excluded  from  clergy        495 


t 


S  H  E  R  IF  Y<^Vkd$  T^M^     ' 

Evety  dieriff'is  a  principal  conferva  tor 
of  the  peace  within  bis  county,  and 
may  award  pioc^A  of  tbe  peace  44  f.  4 
The  Qistiff  i»  boupd  to  return  proper 

jurica 
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.  j«fic6  10  tb«  &i!icms  of  the  peace 

P^^  6q  f.  4g 

3  By  JfaK  W$ft^  the  fherift  fhall  have 
counter  rolls  with  the  coroner,  and  it- 
tend  wjth  him  to  uke  appeals      82,  83 

4  The  flicriff  having  a  j«.llicc*8  warrant 
direted  to  b inn,  may  aaihoufe  otheis 
toexecoieic  ^       I37^*  ^9 

«  Jaftioetofaffizemay  panifh  (henffs  for 
letting  perfons  to  bail  who  are  not  bail- 
able 142  r.  8, 9 

6  By  4  Edv.  3*  Cm  a.  fheri^s  /ha!l  not 
let  to  Jii$iaprize  thofe  who  are  kdided 

i  or  lal^n  befoi;c  jufticea  of  ihe  peace 
(FidiJBafiJ  142,  143 

7  By  14  £dw.  3.  c.  ic.  theiheiiS  (halt 
have  the  coflody  of  gaols  182  f.  6 

8  In  what  cafes  the  court  may  proceed 
by  atuchment  sgainft  iherifi^  for  not 
execoting  a  writ  215 

9  Where  the  court  may  proceed  by  at- 
tachment againft  a  Ihcriff  for  opfreJJiiH 
praUic€  210 

10  Where  the  covt  may  proceed  by  at- 
tachment againft  a  (heriff  yVr  Hot  exi- 
€kting  a  writ  tfftSually  2 1 6  f.  4 

jl  When  the  court  may  proceed  by  at- 

'    tachmeikt  again  ft  a  B^ttiR,  for  making 

«  f^y*  r#/«ni  i«  a  writ  2 1 6^  217 

12  In  all  fuits  where  the  king  is  a  party, 
asjniodidments  and  informations,  the 
procefs  oaght  to  be  executed  by  the 
iheriflf,  and  not  by  the  baililF  of  any 
franchife,  whether  it  have  the  daufe  ol 
non  omittas  or  not  404 

13  The  ftatutc  z.%  Hen,  6.  c.  .8.  which 
enaftSy  **  that  (herifis  ihall  continue  in 

*  their  olBcc  no  longer  than  one  year,'* 
cannot  be  gifpeafed  with  .55 1 
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SHOPLIFTER, 

I  By  10  and  11  Will.  3.  c,  23.  whoever 
ihall  convia  another  of  privately  fteal- 
ing  to  the  value  of  5  8«  ftook  any  (hop, 
&c.  fi)airha%C40J-  '*4  f*  26 

i  By  10  and  11  Will.  3-  c- *3-  whccvei 
fhall  /nvtf/f^  fl«*»  «o  «^«  ^^^l  °^  5  »• 
ht  any  fl  op,  waxchoufc,  coach- ho  ufe. 
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SON    ASSAULT. 

"Where  pleadable  in  bar  to  an  appeal  of 
mayhem  P^gt  257 

Son  affauli  iltmt/ne  may  be  given  in 
evidence  on  the  general  liTue  in  an  in* 
didtoienti   but  not  in  an  adion 

619  f.  \\ 


SPECIAL    HEIR. 

^>ro  fpecial  heir,  by  cuftom  of  borough 
£ugli(b  or  othervvifcy  can  bring  an  ap- 
peal of  death  24^ 


S  P  E  L  L I N  Q.^Viii  rananci. 


SPINSTER. 

1  Where  a  x»enilcman  or  gentlewoman  is 
Ti^mc^/pinfttr^  the  wrong  adJiiion  may 
be  pleaded  in  abatement  269  f.  103 

2  Spinller  is  a  good  addition  for  the  eftatc 
•    and  degrep  of  4  woman,  and  perhaps 

a* to  for  that  of  a  man  272  f.  11 


STAR    CHAMBER. 

Whether  the   ftar  chamber  bad  a  general 
fuperimendency  over  other  courts     2 1 5 

5  T  A  P  B  I N  G. 

I  By  I  Jac.  M  ^  c.  8.  whoever  (hall  ftab 
orthrult  any  perfon  that  hath  not  theo 
any  weapoc^  drawn,  or  that  hath  not 
then  firft  f^ ridden  the  party  which  (hall 
i'o  ftab»  fc>  as  the  party  ftabbed  die 
thereof  within  fix  months,  (hall  be  ex- 
cl  adcd  fror»i  ^  i^rgy  489  f..  57 

t  The  perlotu  only  who  gives  the  llab  is 
Within  the  purview  of  this  ftatute     5CI 


STATUTES. 
^  A   ftattttc  making  a  nc\v  law  concern- 


ing an  old  offenec,  appointing  eertaio 
jultices  to  execute  it,  does  not  exdudo 
the  jorifdiaiou  of  the  king's  bench 

2  A  ftatnte  which  appoints  that  all  crimes 
of  a  certain  denomination  fhall  be  tried 
before  certain  judges,'  does  not  exclude 
the  jurifdiaion  of  the  fcin|'s  bench 
witholac  expreis  negative  words  9*  414. 

f-55 

3  WhcM  a  ftatntc  creates  «  newfftnce^ 
and  crefts  a  new  jurifdiftion  for  the  pu« 
niftiment  of  it,  and  prefcrib*  a  certain 
method  of  proceeding,  it  is  queftion« 
able  whether  the  king*8  bench  hath 
jurifdiaion  9 

4  Affirmative  ftatutes  fhall  not,  withooc 
exprefs  word?,  be  conftrued  to  take 
away  the  jurifdidion  of  an  ancient 
court  18 

5  The  ufage  of  many  ages  Is  the  beft  in- 
terpreter of  ftatutes  7^7* 

6  Whether  the  (iatute  Je  officio  coronatoris^ 
being  direflory  and  in  affirmance  of  the 
common  law,  leaves  the  power  of  the 
coroner  as  it  found  it  77, 78 

7  Wherever  a  flatute  gives  to  any  one 
judice  of  peace  ajuri/dtaion  over  any 
offence,  or  a  power  to  require  a  perfon 
to  do  a  certain  thing,  it  impliedly  gives 
a  power  to  fuch  juflice  to  iSiate  a  war- 
rant for  the  purpose  '34*  13$ 

8  All  ftatutes  are  to  be  conftroed  ftriaiy 
in  favour  of  life,  and  no  parallel  cafe 
which  comes  within  the  fame  mi(chief 
(hall  be  conftrued  to  be  within  the  pur- 
view of  them,  unle(s  it  can  be  brought 
within  the  meaning  of  the  words 

195  f.  ]6.  p.  48^,  486 

9  Wherever  a  ftatute  prohibits  a  matter 
of  publick  grievanc^,  or  commands  nf 
matter  of  publick  convenience,  anolu 
fender  is  pani(hable  at  the  futt  of  the 
party  grieved,  and  by  way  of  India* 
ment,  unlels  fuch  proceeding  beex« 
pref&ly  excluded  301 

10  A  flatute  which  extends  to  private 
perfbns  or  to  matters  oi  a  private  na* 
ture«  will  not  bear  an  iadiament  ibid* 

1 1  Where  a  ftatute  makes  a  new  offence 
which  was  no  way  prohibited  by  the 
common  Jaw,  and  appoints  a  partico* 
lar  manner  of  proceeding*  without  |nen« 

tioniog . 


A.  Tab^b.  of.   Princ 


tWniwg  Midinent,  no  indif^oBcnt  can 
be  mainuioed  ^Vid%  infra  No.  i  ^,  &c.) 

FagM  302 
It  If  1  ftatutc  give  a  recovery  by  aftion 
of  debt,  bill,  plaint,  or  informadoii, 
•r  •tbtr^nifu  ic  authoiifes  a  proceed- 
ing by  indidtment  ihid^ 

13  Where  a  (latute  adds  a  further  penalty 
to  ao  oi&Ace  prohibited  by  the  com 
non  law,  the  offender,  at  the  election 
of  the  profecutoi^iiiay  be  ind^dled  at 
common  law  ihid, 

14  If  fuch  indictment  conclade    contra 
•  fitwunm  ftmvii%  and  cannot  be  made 

good  opOB  the  ftatute,  it  may  be 
maintained  as  at  common  law,  aod  the 
words  uMfA/tirmamftatuti  rejected 

ibid,  f.  3 1 

15  Where  new  created  ofeocei  are  only 
-.prohibited  by    a    general    prohibitory 

clanfe  of  a  ilatute,  an  indictment  will 
lie  (N)  3 

|6  Where  there  ii  a  prohibitory  particu- 
lar claoie  fpecifying  only  particular 
remediefy  there  fuch  particular  remedy 
rouil  be  purfued  ihid, 

17  Where  an  offence,  not  fo  at  common 
law*  is  made  an  o^^nce  by  fiatute,  an 
jcdiAzaent  will  lie  where  there  is  a 
fbbOantive  prohibitory  claufe,  though 
there  be  afterwards  a  particular  pro^ 
*9ifi9n  and  remedy  given  ibid. 

t8  No  indidment  will  lie  where  the  {la- 
in te  ia  not  prabibitaryf  but  only  inflicts 
.  the  forfdiurej  and  fpcciies  the  remedy 

ibid. 

19  Where  the  ofibnce  was  punifhable  be- 

ibrethe  ftatute  which  prefer ibes  « /«r- 

tiruimr  method  of  punifhing  it,   there 

iuoh  particular  method  i&  cumuimiiue 

ibid. 
%0  Bat. where  a  fUtute  appoints  a  par- 
ticular mode  of  paniOunent  for  an  of- 
fence which  was  not  punilhable  befoie, 
.  .tkert  ihe  pm'ticuUir  tMdt.  muft  be  pur- 
iaed,  and  not  the  common  law  mode  of 
indidment  ibid. 

%\  Aa  inform atiofl  may  be  brought  for 
.  clfences  agatnd  (latntes  unlefs  a  difFcr- 
enc.  mode  is  preicribed  59^  f*  4 

aa  In  what  cafes: an  indi^lment,  gccunded 
on  a  ilatate  which  wiil  not  maintain  it, 
mm^  .be  made  good  ae  at  common  law 


T 
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or  an  attainder  before  the  lord  high 
fteward  /*tf^#65$f.  i6 

lo    ^n  indjamcnt  before  J.  S.  ftcward 
'ttttft  (hew  CO  whom  he  is  fleward 

ch.  25  f.  119 

STOCKS,— r«>f»  No,  49. 

STOLEN   GOODS. 
^rdi  Acctffkrj  and  Trimifd  No.  78. 

S  TORES. 

*  By  22  Car.  2.  c.  5.  thofc  who  fhall 
Heal  or  embezzle  any  of  the  king's 
naval  ftores  to  the  vatue  of  20  «•  are  ex- 
cluded from  clergy  ^  492  f.  70 
1L  But  the  judge,  on  convi£lion,  may  Hay 
the  execQtioDy  and  traDfport  the  offend- 
cr  for  fevcn  years  493 

STROKE.— ri-//  ^ta  No. 5. 

1  In  what  manner  the  death  mud  be  laid 
'in  ao  indi^ment  or  appeal,  where  the 
pzTty  died  on  one  day  of  a  ftroke  given 

on  another {Fide  Appeal  ^o.  182.— 

Im^i^msmf  f^Q,   11 1.     Repugnancy  No. 

4«)  263.  325,  326 

2  Whether  it    he  neceflary  tb  (hew  the 

lime  of  the  Ilroke  as  ivell  as  the  death 

264  f.  90  p.  334 

3  The  word  p^w^c^Jjft  neceffary  in  an  ap- 
peal of  deaU&  where  the  faft  will  bear 
it  260  fi  82 

4  A  general  j>3rdon  intervening  between 
the  llfokc  ai:ici  the  death,  will  pardon 
the  trcfpafs,   ^3  that  offence  alone  exided 


before  tHe   death  happened  {Sid 'vide 
the  cafe  of  \?Sr,  Nicholas.    Fofter  64.) 

547  f-  21 
SXJ  BPCEN  A. 

I  In  profectttions  for  mifdemcanors  the 
defendant  maiy  take  out  fuhpeentCs  of 
coutfe  6 1 3  f.  30 

X  And  &n«b  tlxe  fUmtt  1  Anae  9.  which 


\X 


ordatiis  that  the  witnefles  fbrthe-pri- 
foner  ftiall  be  fworn.  procefs  may  be 
takes  out  againft  them  in  any  cafe 

?age  614 


SUGGESTI  ON. 

If  the  king's  pardon  (hall  be  obtaihed 
npon  an  antroe  fuggeftion,  the  p». 
don  ihail  be  void>  &C.  544 


SUMMONS. 

Whether  a  (eflion  of  the  peace  may  be 
holden  without  fummoiu  \jrtdi  Se^n) 

ch.  8.  r.  44 
How  many  days  arc  required  for  the 
fammons  of  a  juror  ch.  41  f*  S 


SUNDAY. 

1  Ah  iRdiQmeot  cannot  be  well  takea 
on  a  Sunday  91  ^*  9 

2  One  who  is  convided  on  a  penal  ftatute 
cannot  be  apprehended  on  a  Sonda/ 
for  the  nq;i -payment  of  the  forfeiture 

397  (N)  2S 

SUPERSEDEAS. 

1  The  authority  of  juflices  of  eyer  and  ter- 
mittif  may  be  fufpended  by  writ  ofySr- 
per/edMf,  on  proof  that  the  commiC- 
fion  was  unduly  granted  22 

2  A  precept  by  two  jo  dices  for  the  fam- 
mon  of  a  feffion  of  the  peace  cannot 
htfiperfeded  but  by  writ  out  of  chan- 
cery.    Sed qntrif  vid^  Note  I.  66 

3  A  writ  di  ^eornatore  exoneroMde  may 
ht/uper/ededhy  writ  from  the  king/ on 
an  inqaifition  in  chancery,  that  it  was 
obtained  upon  an  untrue  fagged  ion   73 

4  How  far  a  certhrari  (hall  be  a  fuptr- 
/ideal  to  the  court  below  {J^idt  Certh- 

ran  No.  102  ie  try)  4«7  '^4^9 

5  On  a  pardon  allowed  in  the  king's 
bench*  the  party  may  have  z /upir/fdeas 
to  the  exciieaaer  to  ftop  the  procefs 
there  on  an  eftreated  aoercemeoc 

56a  f.  69 

6  Hbvr 


ti 
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6  How  far  a  defendant  coming  in  by  ca 
pias  utta^atmm  may  avoid  an  outlawry 
in  the  commoo  pleas  by  (hewing  that 
he  porchafed  ^i/ufir/idsas^  and  deliver- 

^  cd  ic  before  the  £«/>/#  txa^us  Fagt  6^  i 


W 


SURETY. 

In  what  cafe  the  pardon  of  the  princtpaY 
will  operate  aa  a  difcharge  of  the  farety 

S4« 


SURGEONS. 

SorgeoDS  are  exempted^  dunng  the  time 
they  pradlife^  from  ferving  the  office 
of  condable  lOo,  loi 


SURNAME.— wf^^m/a/.    Nam.   Mi/\ 

ttomtn 


In  M 

b, 


' 


k  If  a  writ  of  appeal  omit  the  appe]1ant*s 
farnamet  heing  unJtr  tbt  dt^tt  6f  no 
liliij,  it  may  be  abated  by  the  coort  ex 
cfici$  268  f.  101 

2  If  there  be  a  miHake  of  the  furname  of 
an  appellant)  the  writ  may  be  abated 
upon  the' exception  or  plea  of  the 
party  2^9  f.  loi 

3  In  an  indi£)menr,  so  indictee  can  take 
any  advantage  of  a  midaken  furname  I 

328 
^  An   indlAment  of  a^anlt    on    John, 
parifli  priefl  of  D.  &c«  is  good  with- 
out mentioning  his  furname  331 


Inordi 
able 


SURPLUSSAGE. 

I  Where  there  is  »/kfictint  eirtdinty^  the 
addition  of  a  farther  uncertain  or  nn* 
intelligible  defcription  will  do  no  hurt, 
bat  ihall  be  rejedVed  as  fuperabundant 
and  furpluHage  260.  331  (N)  12 

2  So  where  a  fpecial  verdi^  is  perfect, 
without  certain  words  therein  inferted, 
they  may  be  rejected  as  farplus 

627  f.  10 

3  Nothing  which  can  be  reje6\cd  as>r- 
ffus  Ihall  vitiate  an  indi^ment        340 
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enly  tlie  tenor  of  a  record  can  be  re- 
moved from  thence  Pagf  347 
Z  And  it  is  faid,  this  extends  to  Middle- 
iex  as  well  as  London      No/t  in  marg. 

3  The  recom  of  a  certiorari  ought  to 
certify  the  record^  or  the  tenor  of  it, 
or  the  tenor  of  a  te8or»  as  the  exigence 
of  the  writ  requires  420  f.  76 

4  How  far  a  ^variance  is  fatal  when  an 
inflrament  is  fet  out  in  an  indiftment 

ficuudum  ttmortm  fiqutntsm      6 16  f.  3  b 


TENT.— TiV^^M/*. 


TENURE. 

Coa&rvatora  of  the  peace  by  tenure 

ch.  8.  f.  7 

TOKl^l.^Di/contimuamce . 
TERM  0/  AKT.^Miammt  No. 65. 


TESTE. 

1  Where  the  king's  bench  proceeds  on 
an  offence  removed  by  ctrtiorari,  there 
mult  be  I  5  ^ays  between  the  tefli  and 
return  of  every  procefs  11  f.  12 

2  The  precept  for  a.feiEon  of  the  peace 
mud  be  t^/^ed  by  two  juftices     65  f.  50 

3  Procefs  for  ireafon,  felony,  or  trefpafs, 
from  a  courity  palatine  (hall  be  teptd  in 
the  name  c>f  him  who  hath  the  fran- 
cbifc  401  r.  7 

4  Proccft  fronn  the  king's  bench  ought  to 
be  under   ^Jje  Ufit  of  the  chief  juftice 

401  f.  8 

§  Proce&  ou^ht  to  be  noder  the  uftt  ot 

the  fii'ft  in  a  commifTion  ihid, 

6  What  (hall  be  removed  by  a  writ  of 
error,  or    ncordare^  between  the  ufte 

.    and  return  421  f.  78 

7  Where  a  term  iotervenes  between  the 
tefie  and  retnrn  of  a  capias,  it  is  difcon- 
tinuance  424  f.  9 1 

8  If  procefs  f>e  f,jf,^  after  the  day  of  the 
return  pf  the  firft  procefs,  it  is  difcon- 
tina^ce  424  1.  90 


THEFT.— i^//r  larceHj. 

TIME. 

•  ^^ 

Vide  IndiSlmtnt.  Information^  FirdiS* 
TITHES.— C/rZ/War/  No.  50. 


T  O  R  N- 

1  The  (hcriff 's  torn  is  the  king's  court  of 
record,  for  redre(Cng  common  grievances 
within  the  county  Page  89 

2  The  (herifF  ought  to  make  his  torn  or 
circuit  throughout  ^vety  hundred  ia 
his  county  twice  in  the  year         89  f,  i 

3  All  the  inhabitants. of  each  hundred, 
above  the  age  of  twelve  years,  unlen 
fpecially  exempted,  are  bound  to  at- 
tend the  torn,  and  to  take  the  oath  of 
allegiance,  &c.  '^'^« 

4  The  words  frank  pledge,    or  titbimg, 

explained  ^^'^* 

5  The  ftyle  of  the  fherifPs  torn  90 

6  By  Magna  Charta,  the  torn  fliall  be 
heJd  only  twice  a  year  in  every  hun- 
dred, at  the  accuftomcd  pUcc       9  f.  4 

7  By  31  Edw.  3.  c.  15.  the  torn  is  to 
be  held  within  a  month  after  Eajier 
and  Michaelmas  90  f.  ^ 

8  The  (herifF  is  indiaablc  for  holding 
his  torn  at  another  time,  or  at  an  on- 
ufual  place»  and  an  indidment  fouod 
thereon  is  void  9°  f.  6,  7 

9  ^tre»  if  i^c^c  llatutcs  extend  to  the 
court  leci  ,^     ^  90»  91 

10  Every  caption  of  an  indiftment  at  the 
torn  ought  to  fet  forth  the  day  where- 
on  it  was  taken  ,  9^  ^  9 

1 1  All  perfons  vtho  are  bound  to  appear 
at  the  torn  are  not  within  the  fiat; 
Merton^  which  t^Xo^sfuit/ervice  to  be 
performed  by  attorney  91  f.  10 

12  All  fervants  as  well  as  mailers  are 
bound  to  pay  fuch  fuit ;  and  if  a  mailer 
fofPered  a  fervant  to  continue  a  year 
and  a  day  without  being  enrolled  in  a 
decennary,  he  was  amerciabU  ihid» 

13  But  tenants  in  ancient  demefhe^  par- 
fons,  peers,  and  wornen^  are  exempted 
from  attending  the  torn  91  f>  H 

14  No  man  can  belong  to  two  Ieets«  and 

therefore 
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therefore  he  ftall  do  ftmce  at  ,hat 

IB  The  aeriff  or  hi.  itewid'^a/w 
jarifdittion,  being  /ndifted  before  him 

16  Th»  exception  does  not  reftrain  .be 
Cent  '  '"d'ament*  or  pre 

17  The  ft?,ir.n  hi,  torn,  being  ^jJd'^ 
of  record,  may  fine  an  offetler  tor% 
contempt  of  coort;  or  for  a  non-coa- 

phancewith  that  which  the  jurifJiaion 
Vqoiret 

18  Such  fines  moB  be  feveral,  and  not 
joint,  except  •  whole  vijl  be  fined 

19 ,1^6  iHprJff  may  award   a  ^ne'  or 
amercemest  for  contcmptj.  &c.  and 
amerce  any  perfon  hJiatJ  for  an  of. 
fence  not  capital  within  hi,  jurjfdiaion 
without  anjr.farther  proceeding  or  trial 

ao  An  amercement,  bemg  a  Jodgai'cni! 

that  the  .party  /ban  be  in  mi/Xor^i, 
.    dmint  regis,  and  a  judicial  adl,   doe$ 

wt  rcquue  ibeaflent  of  a  jury  93  f.  ,8 

J.  VT^  ?f  ?  n^iMicordlaL  only 
to  auihonfe  others,  viz.  afeero-s,  to  fii 
the  fom  which  th«  party  is  to  pay  to 
the  king;  and  therefore  there  li  no 
Bcceffity  to  mention  a  fum  certain 

21  If  the  amercement  be  for  a  coati^pt 
of  coart.  It  may  be  fettled  bj  the  jtidge 
himfclf,  and  needs  no  other  Mjhrmcm 

2i'No  £ne  for  a  contempt  is  witliln^the 
ffatutes  whi^h  lequi^^  an  amercement 
to  ht^twd    ,  ii^ 

24,  Tne  king  or  lord  have  an  clediion  of 
common  ilgh^  either  to  diilraJB  oir  to 
hiiog  an  aaion  of  debt  for  f.ch  fines 
•Jul  amercements  g.  f  ^ 

25  Every  4ivcwj  of  this  kind  ouSit'ex- 
prefsly  !•  (hew  that  the  oftcn?c  •« 
committed  within  the  jurifdi^ion  of 
the  court  ciA.fi 

s6  It  U  not  neceffa^  to  aUcdge  it  in'thi 
prefentment  itfeif,  b«t  ^uch^o  alie«. 
HPU  will  perhaps  foppj^  jh^  w^njo/ 
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*9  ^  ^/tMce  the  (heriflT  way  airerce 
*■»«  pcrfon  prefented,  or  order  an  abate- 
Jt^csnt  wathoQt  Jiny  amercemeat,  and  if 
»>^  dJfobey  (bch  order  he  Iha  1  forfeit 
^^Sthoof  farther  proceediog 

+.^  ''•o  filch  pain  can  be  aftttfi  for  any 
^^h  film  thao  ti^hat  ia  at  lirft  let      ibid. 

4  »  The  aoihori ty  of  the  (heriff  in  his  torn 
**i  ivfiCfon  to  the  appointment  o>  con- 

'  llabfef,  snd  the  nature  and  antiquity  of 
«bttt  office  fF-idi  ConJIahUs) 

^,  '  91^'  'M  to  105 

4^a    The  fherlff'  tn-hii  torn  may  inquire  of 

Ai.t.    Urbason Sy  except  fuch    as  are 

cretted  by  flatute  105 

43   The*  fceriff  may  alfo  enquire  of  alt 

i^BLONtea  at  comuK^^n  law,  except  raft^ 

which  being  an  offence  made  felony 

by  fiaitttc,  though  originally  a  felony  at 

common  law,  he  can  inquire  of  it  as  a 

fn^fi  only  10;  f.  52 

4^4  An    arfTauH  and  battery,  if  thtn  hi 

hlfd^dy  5a  inquirabte  in  the  torn  ; 

for  otherwife  it  is  not  a  commou  gricv- 

■nce,  but  "a  private  lojory  only 

105,  106 

45  TTie  etmnnon  breaking  of  fences  and 

pound    breachea   are  within  the  cog 

nizanee  of  the  torn  106  f.  55.  56 

46  ''orpr»fluicj,mortmalni,/rftt>r*/r*<^/, 

'*'*'?'  J^y«»   wrecks,  &c.   belonging 

^^  j^  ^'"R   are  inquirable  at  the  torn. 

Sgdjmgrt,  as  to  the  feiznre  of  foch  things 

*'am  ^^  fo  the  lord  106  f.  s 7 

^7  ^'{   common    nufarcei,   annoyances, 

tewd/.hoafes,  viaoalleri.  affize  of  beer 

.  ^f  ^^'  •»•'  '**  cffiziifhreadj, 
nttolc&inR  to  hold  fairs,  falfe  weights 
and  meaforeft^  common  barratera,  fc«>lds. 
cavea-dropp^^,^  &c.  &c.  are  within  the 
jerifdi«ion  oF   the  torn  106,   107 

48  Every  jfill  ^jthin  the  precinft  of  a 
torn  Chall  li ^^e  a  pair  of  ftocks  on  pain 
•^  5  *•  107  f.  59 

49  A  roan  cannot  be  amerced  in  a  court 
leec  for  inret%:a^t.gjng  a  common  i^y  f.6i 

50  ^«r#r#,  wlxe^her  a  matter  concerning 
the  privatte  ititereftaffhe  lord,  or  of  the 
inh«\ntant«  of  a  leet,  can  be  brought 
within  t)ie  jonttiakm  .of  the  torn  by 
cuftom  107^  f.  62 

SI  The  ofieace  aecd  not  trife  wiihin  the 
Yoi-  II. 


particolar  hundred ;  it  is  triable  if  it 
ari^  withia  the  county;  bi»t  prt/tmia* 
tioHs  muft  be  of  offence*  within  the 
hundred  Pagi  108 

52  The  inhabitants  of  one  bailiwi;.k  (hall 
not  be  compellable  to  fcrve  as  jurora 
for  another  ibUtm 

53  No  offence  arifine  within  the  precinfla 
of  a  Icet  is  inquirable  at  the  torn,  un« 
lefs  on  the  default  of  the  leet,which  neg« 
leA  mult  be  alledged  in  the  plcadinga 

ibid. 

54  By/tf/.  Wtp.  1.  c.  13.  Ihl^criff 
fliall  take  no  inqueft  but  by  12  lawful 
men  at  leaft,  who  (hall  put  their  feala 
to  fuch  irrquiiitions  ic8  (•  64 

^5  This  a£t  refpeAs  fuch  inquifitiona 
only  as  are  a  foundation  for  imprifon* 
menr,  and  not  inquifitions  for  offencea 
for  which  the  parry  cannot  be  appre* 
bended  }ioet  in  margm 

56  If  there  be  more  than  12  jurors  the 
feals  of  any  twelve  of  them  are  fufficienc 

108  r.  6$ 

57  By  I  Rich.  3.  c.  4.  jurOrS  at  the  torn 
(hall  have  yearly  20  s.  freehold,  or  26  u 
8d.  copyhold  on  pain  of  40  s.  and  ren«( 
dering  their  indictments  void  loS  f.  66 

58  Siytre^  if  courta  ]eet  are  ivithin  thefe 
ftatutes  109 

59  By  I  Edw.  3.  c.  17.  indiAments  taken 
at  the  torn  (hall  l>e  by  roll  indented  $ 
one  part  to  remain  wiih  the  indidors, 
and  the  other  with  the  court,  fo  that 
one  part  may  be  delivered  to  the  juf- 
tiees  of  afljze  109  f.  68 

60  Prefentmeoti,  not  being  netei&ry  to 
be  prefented  to  the  juftices,  are  not 
Within  thefe  ftatutei:  they  nerd  mither 
to  be  indented  nor  fealed  N^e  tttmMr^m 

61  This  ftatate  extends  to  courts  lect 

to^  f.  69 
6s  The  general  praftfce  of  the  torn  was 
to  impannel  both  a  grand  and  petty 
jory.*-«^re(entmeocs  were  made  b^  thd 
headborough,  affirmed  by  the  petty  jury, 
and  (hen  con(irffled  by  the  grind  jary 

109  f,  70 
6)  By  a8  Edw.  3,  c.  9.  the  (heriff  if  re<« 

ftniined  from  tAkfng  Indidments,  by 

conmiffion  t>f  wric  109  f.  71 

64  By  1  Edw.  4.  €•  8.  all  ibetii&io  chehr 

torns,  except  ia  Loadoiii  arc  rcdratned 

J  X  from 
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ai>d  femer6«nimtt  on  indidtmepts  or 
prdenimeDC  foand  before  them,  and 
are  ofiSttti  t6  deliver  Aich  tndiAmenu. 
•  ^c.  to  the  jtiftket  of  "Ihe  petCO^Mifaeii 
-  next  IbffiM)^;  wlio  fM\  bsvc  p^MKrcr  to 
awArd  procefs  thereon ,  &c.  &c.  • 

'•    ■  Pag^  ifo^  III 

65  Not  oirly  the  jadge  of  the  tor n^  by  thi s 
ftarote,  i»  ptioi^ able  for  awardingjach 
forbidikn  proceft}  bat  aKb  the  officer 
ibr  denying  it  ^  11  r  f.  74 

66  In  what  manner  indi^lmeiif^  •  io  the 
(htrHFV  tofn  may  be  tra varied «  tried, 
and  determined  1  ii,  112 

67  The  torn  hai  no  p^wer  ta  try  a  ira- 
verfe  lit  f*  76 


TO  R  N.-^Can»Mr  No«  12.    Jdditien 
No.  32.    J5/?tf/#  No,  2.     Firfiiturt. 


T  R  A  D  B. 

Where  a  joint  indidneiit  will  tie  Agiioft 
feverai  for  following  a  trade  ivkbout 
Jisviiig  fenrfld-ft^^  apprenikeibip 

cb.  15^  p«  89 

TRANSPORT  A  TtON. 

•      FidiBitrniiig  in  tbi  Hau^,  N«>«  $» 

<•  .       ■ '      . 

%  Tranfportatioti'  j»  A  (peciei  of  poni(h* 

'  ment  uskibwn  to  the  commoa  la^  9 1 4 

• »  Th«  origin  and  effeA  of  thi«  puniflMnent 

5  By  4  6«b.  I.  e«  t  r.  «*  ^ITender  con* 
.  vi^ed  of  grand  t)»  petit  larceny^  or 
other  bfTnice-  wkhin  the  i^ne^t  of 
clergy »'  dnd  liable  only  tobuming  i^ 
thehtiMid;*  ^'Wh^ping*  may^e  ti<«n(l 
ported  to>  J§mirltm  for  <evei»  yeata.  5  r  j 

4  Whfteaftoffenderisconvi^edofanyofC 
leneeexclii^d  ftom  the  benefit  of  ckrgy« 
and  Ihe  king  ^all  extend'  hri-  mercy 
on  eondilioki  of  tfanfportatioo  to  Amtrff 
^o^ttkA  fncb  imentfton  ihaHbejfignffied 
by  a  iecrertry  of.  ^ne,  ft  cotoft  tii 
competent   ttuthority  may  allow  fuch 

'  ofFendet  tbO'  benefit  of  a  pardon  ui^ 

i  der  the  great  &ai  5  ^5  U  1 39 


L_ 


A    l^AftLE     OP    pRiNClPOii     MATTSitt* 


^  iBguid  to  coQtnaors     Jf0g0  $20 

4.  154 

«S  Jq  wluu  manner  the  place  to  which 
<Wi«adei»  are  ordered  to  be  tranfported 
tuajr.lie  cboiged  521  f.  J55 

^^   Hqw  COQV2&8  fliall  be  trwtferred  to 

*7    I'^e  contra&or  may   cany  convi^s 

cKrdsgh  any  county  f^iV. 

^•S*  The  time    a  convtfl  is  confined  pre- 

Yioiis  to  his  being  tranfported  (haU  be 

coofidcned  at  part  of  bis  featence 

52zf.  157 
&9  By  zy  Geo.  3*  c.  i«  the  authority 
gifren  by    t)ie  above  a£ls  to  tranfpori 
canvi^s  t9  Jkcbplmci  4*  bi$  m^tfy  by 
ibi  advice    ef  bis  privj  iotmtidfiali  di- 
na^  h  recited,  and  the  place  to  which 
convias  (ball  in  fatnre  be  traafponed  is 
declared  to  be  to  tin  iofitrm  epmji  tf 
ACru  Bmab  Wpki  (tommo/t^  €€ilUd  Bo- 
tany B*.y)  522 
CO  The   powers  given  to  the  king  by 
thia  aft    .           ^                              ihid. 


TfeAVERSE- 
#V/  Mfiapg  l<lo.  40.     Jppial  No.  »;4. 
Mremkimg  Prifin  No.  3.     Qgfntr  No. 
iH.  74.     T^rm  No.  66. 


TREASON. 

t  /oftfce«  oF^aol-delivery  have  power  to 

defirep  the  ^aol  of  pecibna  cooaflittted 

for  high  trcAibn        5a  t  4!  p.  38  f-  4 

K  Trealbn  being  againd  the  peace  of  the 

lcin^»  *«/ jiaftsce  of  the  peaoe*  either  on 

hta  own  k.BcmvJedgfw  <»  liw  coaiplaint 

of  others^    SKiay  c^iie  any  perfoo  to  be 

appreheod^Kl  for  this  offenoe ;  and  may 

take  the  ^:9catnination  of  fuch  ofiender^ 

and   tbe.  ixa  formation  nf  the  witneiles 

SarToant  ^o    the  ftatote  of  Philip  and 
lary  59,60 

3  The  llata^e    of  6  Hen.  8v  c.  d»  which 
authorifea     the  king's   bench,  to   iend 
^wn  the  bodies  orfelons  and  nuirder- 
cra»  tog^tHer  with  their,  iodiftoeats,  to 
be  ulca  la  the  coontifsi  whcie  the  of* 
fiences  tv<e  committed  ;*-oihal&  not  be 
CMmAcA  to  high  ttcafott  10  U  9 


4  In  what  oafea  the  (heriff  hat  power  to 
enquire  of  high  treaiba  {f^id^  Torm  No« 

42.)  ^       P^  105 

^  Ferfona  apprehended  of  dangerous  riots 

favBuri^g  of  high  ueafon  are  excluded 

from  f€pk*vin  by  the  (heciff  by  the  Jiai. 

Wefi.  «55^*4S 

6  Tho  king's  bench  wul^  bail  a  perfon 
coihmitted  for  high  treafon  1 76 

7  ^utre^  Whether  one  who  knowingly 
oppofta  the  arreft  of  a  perCbn^fa/ry  of 
high  treafon  be  thereby  guiUy  of  high 
treaion  himfelf  .      1 8$  f.  I 

8  Whether  the  o£ence  of  breaktog  prifon 
can  ever  amount  to  the  crime  of  high 
tieaibn  {Vide  Bnoking  Pfifim  No.  28. 
29.)  i9St.i96 

9  In  efcape,  if  the  prifoner  committed 
.  were  guilty  of  high  treafon,  it  is  high 

treaion  whether  the  party  be  ever  con- 
vided  or  not  ao$ 

10  A  ftranger  who  knowingly  refcMtt  a 
perfon  committed  for  and  goilty  of 
high  treafon,  is  in  all  cafes  guilty  of 
high  treafon  210 

1 1  The  offender  may  be  immidiately  ar« 
rargned  for  the  high  treaion,  or  for  the 
mi/prifioQ  ilfid* 

12  Of  appeals  for  treafon  (^iViSr  Jpptal 

No/47»48.)      '  .      *39 

13  Standing  mote  upon  an  arraignment 
of  high  treafon  is  equiiraleni  tP  a  con- 
vi^D  464 

14  The  privilege  of  fan^uary  never  ex- 
teaded  to  high  treafon  ^       472 

15  There  are  no  acceifaries  in  high  trea- 
fon 439  <*  * 

16  Whatever  will  make  an  acceflary  be- 
fore in  felony  wUl  make  him  a  princi- 
pal tn  high  treafon  440 

17  Adlftiadion  applied  to  this  rale  be- 
twaentref^ons  tottcbing  the  kiog's  death 
end  .other  inferioor  fpecies  of  treafon, 
refpeaing  the  modeofKirJal  44P  (N)  | 

1 8  The  fame  receipt  of  an  offender  which 
will  make  the  receiver  an  acceflary 
after  the  k&  in  felony,  wiU  make  him 
a  principal  ia  high  treafon       440  f.  5 

19  Wherever  a  ftatoxe  ordains  that  ihoie 
who  are  guilty  of  the  thin^^  prohibited 
by  at  fliaU  be  adjadged  uraiiors^  it  im- 
pliedly makes  all  prociuars  and  abettort 
of  it  principals  444 

J  I  a  »o  la 
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20  In  what  manner  frcafon  is  ejctlud^d 
from     (he  benefit    of   cfcrgy.      jP/^^ 

^  ^^'rgj,  No.  22,  23.  38.  47.  52. 

*     ^        .  Pagt  490  to  480 

21  By  7  WiH.  5.  c.  3.  pcrfont  mtffacd 
of  high  treafon  ihalt  make  full  defence 
by  two  coMiA;!  ^55 

22  In  what  murter  a  perfon  fWWed  of 
hjph  treafon  (hall  have  a  copy  of  his 
jndiament,  &c.  &c.  (TtWCH^j  #/ 
MiamtMtJ  567,  568 

23  What  evidence  is  neceffary  to  fupport 
an  ind.amcnt  of  high  treafon.  (Fiifi 
£wyw#.  No.  4  to  II.  No.  97,  &c.) 

24  The  judgment  In  high  tteafoft.  r^/V-r 
Jui^nu  No.  10.)  630  f.  3 

25  What  forfeiture  eofues  upon  an  at- 
tainder of  high  treafon.     (Vidt  For^ 

fiijurej  tx6  eti,  40 

26  For  the  trial  of  treafons  beyond  the 

.    (^'^' ^'^''ty  IndiamtMt,  No.  C2 
to  61.)  ^ 

27  For  other  matters  relating  to  treafon. 
W/^rrj^flrr,  No.  I,,  ,2.  ,5,  ,5. 
Jpfrtn^,  No.  3 .  1 2.  Attainder,  No. 
3,  &c.  ^*i7.  CZrr^,  No.  22,  a?. 
Oa.m/^.*/  No.  34.  Cnfiffion^^o. 
I.     \^9u»fiU    Evtdin^e. 


T^JEA.SURE  TR0V12. 

■  • 

/7«V  Cw'w/r,  No.  49,    7i^,,  No.  46. 


TRESPASS. 

I  A  court  which  h  nor  of  record  cannot 
even  hold  pica  of  a  common  trcfpaA 

a  The  ^OTdtrejpaft  fs  of  a  tery  Lnrral 
extent,  and  in  a  large  fcf.fe  n»t  onFy 
compreli^nda  all  inferior  offences  which 
arc  property  and  d[r,my  irgtiinft  ,he 
peace  but  alfo  i\\  ^rfcers  ^ch  :.^e 
only  /b  by  cofffthif^fon  ^^  f,  Jg 

5  An  enumeration  of  the  tafii?ty  of  JreiV 

iiad  jurifdMfcn  ^  ,;^^ 
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fon  ind 


t  In  whs 
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power  ^ 

4  joiiicesi 
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•!!f^^  ^"  appeal  of  majhem  (hall  be 
.     tried,  and  wrbere  che  trial  (ball  be  per  ; 
emptor^,      cn^e  Afpe^l,  No.  41.) 

«  By  f  fig  Phil.  ^  MarT,  cf  10.  all 
trials  of  treafon  fhaJl  be  according  to 
tbe  cofnmon  laitrs  oonamaions  on 
tftM  ftatutc  36( 

^  fft  what  maimer  tbe  mrteffary  ihall  be 
«^ied  where  the  c4tence  aHfes  in  a  dif- 
ferent count/  from  that  of  thtfrindpai 
f^iJt  Acemjkry)  457  to  ^o 

U  In  ^hat  cafea  and  to  what  nanner  it 
fliall  be  tried,  whether  one  who  lland> 
•nute  do  fobf  malice  or  of  the  ad  of 
^^  46. 

^  In  what  placet  treafbns  and  m orders 
eJcamiftcd  by  the  privy  coancil  fhdll  b< 
tried  559 

10  He  who  fteals  goods  in  one  ecu  my, 
and  carries  iticm  into  another,  or  if 
an  a€t  in  one  county  prove  a  nufance 
to  another,  the  offender  may  be  tried 
wi  either  ,-^,V 

1 1  Of  trial  by  peen.    (Vid^  Peers) 

*  2  Of  trial  by  battle*     (FiJe  Battle) 

\i  Sff^'l^^^'^   (VideJur^O  % 
«4  Of  tnal  by  certificate,     (Fide  Certiji^ 

*^0  24a.  254.  458.  478 

Tumbrel, 

Whether  ti^,^^y  ^m  be  baond  by  pre- 
/criptiota.   to    keep  a  ruMaaBL 

ch*  11  f.  5 


3  By  9  &  6  Will.  Sc  Mary,  c.  1 1.  a  writ 
of  certiorari  may  be  granted  in  vaca- 
tion tinte,  by  any  of  the  juflices  of  the 
kiog*i  bench,  to  remove  an  iiidiftmenc 
or  prefentment  from  any  general  qaarter 
icfioat  Pafe  409  Ui^ 

VAGABONDS. 

Vagabonds  were  indiftable  at  the  torn 

107 

VALUE. 

I  Whe&er  the  value  of  the  things  ftolen 
muft  be  laid  in  an  indidmeot  of  lar- 
ceny.    (VidtlndxBmtnt)       333,  334 

%  AttheLentaffizesforBlTexiySy.Gould 
J.  aod  Thompfon  B.  held  ani  idictment 
for  privately  dealing  bad«  becaufe  no 
value  wai  ftated,  MS. 


VANQUISHMENT. 
Vid*  Jppeal,  No.   a  ^6.     Jppro'ver,  Mo. 
34.  dutn/eit  Ac f  kit.  No.  16.   Battle. 


VARIANCE. 


V.     . 
A.''  ACATION. 

I  By  the  M^^at  eetfus  aft,  the  lord 
^?*"\Jor,  lord  keeper,  anyjufticcof 
ttxnet  t»f tjch,  orbartm  of  tbe  exche- 
quer, v«%  ^y  ,^^j  jj  Jbdiemi  frpms  in  va- 
«*"^«  \ime  145 

?  Ao^  ilii^  wrft  doea  not  expire  with  the 
^cation  ;    but  the  prifoner  may  be 
broagHt  into  court  opon   it,  in   full 
tcim  J  46  f,  22  N§ti  itt  marg. 


I 


1  la  appeal,  if  the  declaration  lays  the 
offence  in  the  reign  of  a  prefent  king 
where  the  writ  fuppofed  it  to  have 
been  in  the  reign  of  a  former  king,  it 
is  fach  a  variance,  that  it  ought  to  be 
abated  by  the  contt  ix  ijjiich 

.     268  f.  98 

2  So  alio  where  the  defendant  is  mi('- 
named,  or  the  fa^i  not  fet  forth  with  fuf. 
ficient  certainty,  or  the  offence  be  la  d 
in  «  different  county  ;    or,  &c.  &c. 

268  f.  99.  10 1 

3  Fq  forgery,  the  bill  was  value  receivd  \ 
in  the  indidroent  it  was  nctived  \  and 
tbe  variance  held  immaterial 

340  (N)  616  « 

4  In  perjury  on  an  affidavit,  "  he  under^ 
Jfoedand  believed,"  the  indiflment,  he 

ttitdirteod,  &c.  and  tbe  vaiianco  held 
ioa  material  i6td» 

5  Id  perjury  in  giving  evidence:  The 
original  indictment  WM»  **  wJbertfy  hh 
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lent  Mchdmenc,  after  fayi„»  •' iTi 

M*f  mmd   Arm    All       .  '  ?«        »  «*•- 

»  mc  naneir  wts  gJven  op 

w  not  material  -  '  *  .^*  '^7'''« 

»h.re  .he  ^^  .  -     for  "  k.ir' 

•o  Where. Tariante  bet«*«,  ,il!*'  ♦*« 
of  »he  former  «Si,  J  "^"S  J%««;rf 

»«X  be  hc^*' '°  ^i:''»J'  •'  P7«de<J. 

f«/'.  No,  4. 1  fiV     -'"'e/*'/  ^r. 

'•^5««  boV«U.  bcS^? 

'ecord,  on  which  >  n,L  •         "  ""^ 
or  attainted,  and  hi.  ,?*"  "  '^W'^'fted 

*l>^'  C&me'!?'«*''"'r  to  intend 

'^of^^*  •  «'^Sce  i.  „^'i  '^33 

5lv«o  the.Wdc«/Lj  '•'^'•.  place  %. 
"fatal    .  "**'<' '^e indrftment 

'•bel  >?ra,Aa,  ,7^^"  «"  «"rtto^  a 
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loner  be   guilty  of  manlTauglitfr 

^  Pa^itzi  f.  4 

•    ^tt  «nr  indtAment  of  murder  the  vcr- 

<iift   may  find  generally  manflaughter 

«>*  dtfhuitnde^  or  ptr  infortunium  ;  but 

it  muii  aifo  fty,  noi  guilty  of  the  mur- 

^'  ibid.  623,  624 

^    On  *D  mdi^ment  for  grand  larceny 

»hc  verdiA   may  find  it  petty  larceny 

on'y  624  f.  6 

«>    0»  an  fnd  lament  for  robbery  and  piit- 

iHigin  fear,  the  jury  may  find  guiUy  of 

the  felony,  not  guilty  of  the  robbery 

ibid, 

^  80  on  the  "8  Eliz.  c.  4,  the  Jury  may 

find,  goilty  cfjitaiiag,  bat  not  frivattly 

ibid. 

10  On  the   I  Jac.   I.  G  8.  the  prtfoner 

may   be  acquitted  of  marder  on  the 

ilatttfe,  and    found   guilty    of    man- 

iUiighter  at  common  Taw  ibid. 

1 1  On  an  indictment  for  petty  trea- 
Ton,  the  verdi£t  may  find  murder  or 
maDflaughter,  at    the  cafe  mas   be 

ibid 

12  In  burglary,  where  Z€tpiteta/porta'vii 
»  al(b  laid,  the  prifoncr  may  be  ac- 
^QiCted  of  <b^  burglary  and  found 
S^hy  of  thc/r/«»y  ibid. 

fS  But  he  cannot,  on  a  charge  fo  laid,  be 

*J9«"'t[ed  of  thc/f/ctff,  and  found  guilty 

oftbe  borgimry ;  becaufe  fuch  a  vcrdift 

acq  of  fa  him  of  the  /«//«//#«  /#  commit 

•^  ?!>  in  which  the  crime  of  burglary 

'4  ^^""^/.^'^  ^ound  the  prifoner  "  guilty 
ofiteahog  i„  j^e  dwelling-houfe,  not 
?  ij  ^  «He  burglary,"  and  it  was 
held  that  tH^  acquittal  of  the  burglary 
^•^  ,.*"  •^^^laiital  of  ttcaling  in  tbi 
^^Muz-h^Mi/k  625  (N) 

15  "  Not  guilty  of  breaking,'*  but 
•♦  goih/  of^  Healing  in  the  dwelling. 
boofe»  It  A  good  v«rdia  in  burglary 
toouil  the  o£ender  of  clergy  on  the 
1*  Ao»-  ^        ibid, 

|6  On  the    »o  &  n  WtU  3.  c.  23.  for 

p'i'OeAdy  ftealing  to  the  value  of  58. 

in  a  ftiop.     tKe  verdid  may  reduce  the 

value  Md«r  the  fum  laid  tz^ 

17  On  ftv^  indS^Bient  for  ft\ony geturalij^ 
if  it  apptara  to  be  only  a  treipafs,  yet 
)ho    ofiicader  cannot,  on  foco  indid- 


ment,  be /bund  guilty  of  the  trefpaff* 
$td  quMr4,  if  the  fpecial  <  circumftancea 
be  iet  foitb  F»z*6z^ 

18  On  aipccial  verji£l  for  felony,  judg- 
ment may  be  given  for  tre^fa      iSidm 

19  On  an  indi^jient  for  trefpais,  if  the 
hGt  appear  to  hare  been  Arlony,  the 
prifoner  may  be  found  goiiiy  of  the 
trefpaik  ;  f6r  it  it  in  the  eledion  of  die 
king  to  proceed  either  fnr  the  trefpaft 
or  the  felony.  Sidquerg         625,  626 

20  A  verdifi  of  acquittal  on  the  covonet'a 
inqueft  ought  to  ihew  what  other  per- 
fon  did  the  fa^  626  f.  7 

s  I  Where  two  only  are  fooad  gnilty  of 
a  riot*  or  only  one  of  a  confpiracys 
they  having  been  indi6led-«vJr^  dtiftrsp 
judgment  ftmll  be  given  626  A  8  &  (N) 

22  Six  were  indid^  for  ft  riot}  two 
died  before  trial ;  two  were  acquitted 
and  two  found  guilty ;  and  judgnent 
was  given  on  this  Teridift  ibid* 

23  On  an  indiftment  agaiaft  feveral  ibr 
an  ofience  which. may  be  done  as  well 
by  one  as  by  more,  the  verdld  may 
£nd  one  only  guilty,  ^ad  acquit  the 
reft  (b6 

24  So  where  defendants  are  jointly 
charged,  fome  may  be  aoquttced,  and 
others  found  guilty  ibid. 

25  Unlefs  an  oiFence  *  eoniiil  in  doing 
fome  intire  thing,  the  defendant  maf 
be  found  guilty  for  a  left  tine  and 
degree  than  it  laid  ibid^ 

26  The  court  in  judgiag:  of  a  fpedal 
verdi^  is  confined  to  the  fafls  foond  ; 
and.  cannot  fnpply  any  defeil  by  im- 
plicatioa,  Scc»  627 

27  The  precifion  with  which  a  fpctm 
verdia  muft  find  the  iiia  ibid. 

28  Oo  a  fpecial  verdtd  for  mtn'der;  the 
court  are  judget  of  the  malice 

Nttfiamargi 

29  If  the  (ftSAt^  verdiift  da  not  M* 
ficientjy  tfcertain  thefa^;  ^  vktdrifk^ 
cias  ds  avwt  (hall  tfliie         627  (N)  2 

30  A  fpecial  verdiA  cannot  be  amended 
in  capital  caii^ •  ^*d  futu,  If  there  ai% 
notes  to  amend  it  by  *  ibidm 

3 1  A  fpecial  verdift  ateeitded  in  for- 

gery«  becaafe^hrfaah  WAi  coAimittcd 
y  (ha  defendant  ibid^ 

32  If  tde  impcrfcdlion  of  a  fpecial  verdidk 

be 
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be  fuch  at  that  judgment  caDnot  be 
givcft  onil^  it  is  bad  P^^e  627  (N)  2 
3^  If  there  be  fever al  iilues,  and  the  jury 
•oly  ft»4  fo'flie  of  tlijai»  yei  J49d£iDeDt 
flMiy  ty  ^yen  ;  for  in  a  general  ver-> 
dlid  4tpoii  QtHtiA  counts^  if  any  one  of 
tkeaa-  u  good^  it  n  fufidcAt  ia  criaoi- 
«al  calisi  i^/V. 

24  Woidt  repugnant,  in  a  verdlfl  which 
would  be  complete  without  them,  {ball 
bereje£ted  at  Airplofla^e        627  f.  10 

3^  On  an  acquittal  againft  nanifeft  evi. 
deiMe  dM'  court  nay*  before  the  ?er. 

,  did  ii  iccorded*  but  not  after,  order  the 
yfiy.  te  reconfider  it  627  f.  1 1 

^  falQMCCt  of  forety  for  the  good  .be* 
t^Qffr  ftfter  veidi&  of  acquittaU  and 
•f  fOtupkneRi  for  coot«mpi  pf  court 
doriiig  trial  r^fV. 

37  TJbe  ohvt  cannot  fee  afide  a  vei^ifl 
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which  ac^pits  a  defeadant  of  a  profe 
CHtioo  properly  criminal  628 

38  A  veidilk  which  convi£ls  a  prifoner 
may  be  fet  ^tide,  as  againft  evidence 
or  the  dircdioa  of  (he  judge,  or  for 
miiPtrie)  ihi^* 

39  By  14  Geo-  3*  c.  20.  prifoneit  ac- 
^uiMf)  ihall  be  difcharged  without  pay- 

.   lAgapyjfipfa  628  U13 

40  Whechtr  anappellaot  m?j  be  non- 
fcited  after  a  verdi£t  againlt  him      267 

41  in  whH  Si9k^  a  perfon  may  bie  tried 
i>pi9li  a  vndiA  loand  withojit  aii  in- 
4i^mem  {yi4k  hdiBmini)  303 


.       .  VERGE. 

I  Before  what  oamiers  ofienoei  withio 
,   a^  verge  are  ind^^ble^/^i^CfrM^y/ 

74»  75 
f  OffeBdrri«iifain  the  verge,  &c«  |Uad- 

.  ingiMv^e,  fhall  have  the  fame  jndgflsent 
.  ^  tf  diey^ w«9e  inaftd  gjMilt|r    464  /.  i  i 

VI  ET  ARMIS. 

*  • 

4  The  worda  «i  //  ^rm/r  are  not  neceflary 
;    in  ao  appeal  of  deaili  a6i/V85 

#  £y  SjHea*  8»  c«  8.  the  words  a;/  #/ 
tffiii^  l^re  Mi^acceftiry  in  iDdidn^ts 

.S4M44 
I  fitti  Ittdianeau  of  ttiff^h  wdjwfb 
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VOID. 

t  If  It  doth  not  appear,  upon,  tbc  face  of 
an  indidment,  that  the  part/  Ka4i  au- 
thoricy  to  take  it.  It  is  void      Page  yq 

Z  Ootlawry  pronounced  eoncrary  lo  8 
Hen*  6.  h  not  void,  bat  voidable  only 

434  f-  1*7 
3  An  erroneoaa  attainder  it  not  vofid^  bot 

voidable  only       4S  2>  4S 3 *  4^  <  •  ^3  4 
VO  L U N  T  A  RY.— riV* E/c4^. 


V 


17  S  E.— ^/# /*^//m.   yurors. 


USURY. 

»  An  indfAment  on  the  ftatnte  of  afory, 

fecting  forth,  that  the  defendant  took 

more  than  6ve  in  the  hand  red,  is  not 

good  without  (hewing  in  particolar  how 

much  ^rg 

a  He  who  fiartb  borrowed  money  opon 

an  ufarloaa  contrad  is  not  a  competent 

witnefs  to     prove  the  ufury,  unleis  he 

hach  repaid  Kbe  money  borrowed 

6to  L  24 


W 
WACS  ER  i^LAW, 

%  In  aOlons  grounded  on  an  aft  of  a 
coort  of  reeord,  the  defendant  iball  not 
be  fuffcrcd  xo  wage  his  Jaw  97 

t  A  defcnd*.»it  to  an  aftion  or  informa- 
CiOD  gMt  tmgtm  cannot  wage  hit  law 

390  f.  61 

• 

WAGES. 

For  wbat  tifne  and  m  what  cafe  *»  *?• 
frvwtr  u  ixuiiled  to  his  wagea 


WAIVE  R.-^yi^  Psnkm. 

A  general  pardon  by  parKamcat  caMiot 
be  waived.  ^sgjf  ^9  f.  $8 

A  matt  may  waive  the  benefit  of  a  par* 
don  trader  the  great  feal,  'by  ukmg  the 
general  iSvte,  and  not  plcadkig  it    560 


WAIF. 

1  All  wafl^,  efttayt,  goedt  wNcWd,  Ik. 
belonging  10  the  king,  itMy  te  Incited 
of  at  the  flieriff*!  torn  lOd  A  5  7 

2  An  appellant  ti tfe  lo  t«fti«d(m  te  an 
appeal  of  laivenyi  ilall  not  be  tamed 
by  the  gondt  being  wiflBd'Wwafn^,  Ac« 

i5*f.  '54 

3  Perfbnal  goodanit  ^Mfelfad  «p»n  be- 
ing w«rvn^  by  nlelen  in liie  tfiglic,  lee 

^o  f,  17 

I  Whether  a  eerthrmn  Me  to  tke  eottita 
in  WMht  '(VHf  CtrHimii  No.  94, 

as*)  4<*»  407 

a  In  what  manner  vndiAmciitt'  removed 

from  ITiiySp/ ere  to  be  pfdceedod  on    • 

wnr« 

3  By  16  Hen.  8,  c.  6.  joftioet  Of  gaoU 
delivery,  end  of  the  peaee»  in  the 
counties  of  England  where  ^he  iting'a 
writ  runneth  nex^adjoining  to  Walei^. 
may  try,  Ac.  petty  trea(btts,  leloniet» 
murders,  eccelTaries^  &c.  done  end 
committed  10  WaJet  316 

4  This  lh»ute  is  not  repealed  4>y  34  end 
3^  Hen*  8.  c«  a6;  but  an  acqitittal 
at  the  grand  feifions  ft  a  good  bar  of  an 
iiidiameoc  for  Hie  Ame  oriMe  Itt  an 
B Aghih  county  5 16  f*  4* 

S'By  34  and  35  Hen, -8.  c,  a6.  the 
tranfcripts  of  attainder,  which  are  or* 
dered  to  be  certiitd  to  jufKcet  of  gaoU 
delivery,  Src.  fl»ll  not  vxtend  to  W*^tk$ 

47; 

6  By  this  ilatote,  die  jeiilcef  of  fhe-gtwnd 

feffion  in  Wuht  are  empowered  to  take 

^dlAmeota  for  the  ofleWBtt  aBertiw>ad 

in  26  Hen.  8«  c.  6.  J^^ 

WAl«&« 


.ATABlit    09   t^HIKciP 


W  A  I4  IL^Vidi  Vijm. 
.WAR  D.'-Fidi  Pari/k, . 

■        ft  < 

WARRANT. 

1  Wvraats  iflued  by  a  juftice  ought  to  be 
executed  by  the  conftable  as  the  proper 
officer  for  tbti  purpofe      Page  98  f.  35 

2  A  oooftable  isiudidaUle  for  refufing  to 
execute  a  warrant  diredicd  to  him  by  a 
jflftioe  M4I. 

3  Wtera  th^ianr  aoAori^  a  jofliceto 
dJroA  •  WMra«(  to  a  priyase  perfoo«  it 
ioipUcicly  «iKhQrifei.fiich  parfim  to  ex- 
ecute it  i^z  U  XI 

4  An  arreft  lulawfally  made  by  a  con- 
fiabie  withoot  warrant  cannot  be  madv^ 

■  (ood  by  a  warfant  taken  out  after- 
warda  130^9 

5' After  as  cfcaptt  the  party  cannot  be 
again  arrefted  by  virtue  of  (be  iirft  war- 
JNMI»;  ^Hicif  W  fttirtiideia,  he  «ay  be 
carried  to  tb^  jnftice  under  ic  1 30^  13 1 

(S  A  cc^ftable  cannot  juftiJy  an  arreft  by 

force  of    a  warrant   which  expref^ly 

appeariy  on  the  face  of  it,  to  be  for  an 

o^ceol  which  thejufticehad  noju- 

.  rifdidion  131  f.  10 

7  But  by  24  Geo*  2.  C.  44,  a  warrant 
propedy  penned  (even  thoogh  the  ma- 
giftrate  who  iiibes  it  (hould  exceed  his 
jurifdiflion)  will  at  all  events  indem- 
nify (he  officer  who  executes  it  minif- 
ttrially  133  iV. /eauir^. 

8.  And  thpte^aCabk  i$  boond  la  execute 
.the  juiice*!  warrant  s  .  for  uniefa  the 
footraiy    plainly  appear^   the  oiHcer 

•  pugbt  to  f  rcfume  that  the  juAice  hath 
joqfdidlion  131  f.  JO 

9.  AU  gener^  wftrianta,  e^Eorpt  in  the 
.  iCafeaipeci&Uy  authorifed  bya^  of  par- 
.  liameaty  are  declared  ill^ai*  The  qnef- 
«  tioa  of  ge^rai  warrant  ihued  . 

cp  A  J4|fti(ia  ^nno^  gvant  a  Uaok  war* 

:  xant;  and  ^yM-z/arf' he  cannot  legally 

glWAt  ft  9wml  warrant  to  fearch.  for 

fcjona  or  Itokn  goods  1 3  3 

11  The  perfopfio  .whom  a  warrant  is  di> 

xcfted,  if  it  be  within  the  jurifdifUon 
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A    T.ABLS    01     P&INCll^A'Ir    MATTfiKf; 


tonm6ommp9A  which  i(  kgranted 

Pagw  186 

28  What  conclufion  everj  warrant  of 
commkmeotMftfootM        iS6  dS 

2g  The  want  of  form  in  a  warrant  will  not 
extdk  the  officer  or  gaoler  foe  fiiferiDg 
the  prifoiier  to  efcape  204  L  24 

30  To  conceal  an  offeader,  (a  at  to  pns- 
vent  the  eflled  of  a  wamot  for  appre- 
heading  him,  will  make*  the  perfon  (o 
.  concealiag  an  asceSbrj  to  the  ofience 

440  f.  4 

^  No  fine  or  amercemeat  by  the  flicri£F*s 
torn  Ota  be  difiraiaed  for  without  a  fpe- 
cial  warrant  96  f»  30 


WASTE* 

At  common  law,  thcking»  upon  an  at. 
tainder  of  felony,  had  a  right  utterly 
to  waile  the  hindi  of  the  offender 

•  637  f.  8 
In  what  cafei  the  king  is  iotitled  to  the 
year,' day,  andwafte  63^ 


WATCH* 

• 

1  By  Jfat.  Wincb.  c.  4.  from  Afcenfion 
to  Michaelmas  day»  erery  city  (hall  be 
kept  by  fix  men  at  each  gate ;  every 
borough  by  twelve  men  ;  every  town 
by  fix  or  four  men,  who  fhaU  watch 
coodoiiaUy  every  night,  from  foo«fet« 
ting  to  fan-rifing  129 

2  By  5  Ken.  4.  c«  3.  watth  ftall  be  kept 
on  the  fea  coaft,  and  jufticea  of  the 
peace  ihall,  by  their  commiffion,  have 
authority  to  kt\\it  ftaHtUfffVintbtf^ 
ttr  performed  ta  their  behalf    129  f*  3 

}  A  ftcanger  who  it  not  an  inhabkant  of 
a  town  cannot  be  compelled  to  keep 
watch  in  it  129^*4 

4  Bvery  inhabitant  is  bennd  to  keep 
watch  in  hia  tura,  or  to  find  another 
fufficiem  peribn  to  keep  it  for  him  ibid. 

5  An  inhabitant  is  iadidiable  forrefnfing 
to  keep  watch  ibid. 

6  ^tr$i  wlietber  he  flny.  be  connattied 
by  ibe  conftable  till  he  conient  to  do  his 
duty  ibid. 

7  By>ratf«  Wimk*  Vm^Jirmigir  do  pafs 


by  the  watch*  he  (hall  be  arrefled  lilf 
the  morning;  and  if  no  fufpicion  be 
found,  he  (hall  go  quits  but  if  fufpi*^ 
cion  be  found,  he  fliall  be  delivered  to 
the  (heiiff  P^€  •  1 29  f*  $ 

8  Perfons  not  yielding  to  the  watth  ma/ 
be  arretted  on  a  hue  and  cry        ibid, 

9  How  fuch  hoe  aad  cry  fhall  be  made» 
and  the  watchmen  indemnified 

IS9,  13a 


WEIGHTS^ 

Keeping  faKe  weights  or  meafores  waa 
indi&able  arthe  fherifl^a  tom  106  f.  zq 
An  indi£lment  for  felling  iron  with  fane 
weighta  and  meafurea  ia  void  for  ic« 
pugnaocy  326 


WHITEHALL. 

How  a  larceny  in  hxlgiagt,  being  parcel 
of  Wbittball,  mufl  be  laid  hi  the  in-* 
didaent,  to  bring  the  offence  within 
5  and  6  Edward  6«  c»  9.  or  39  Eliz. 

CIS-  4$8M99 


W I  F  "^.^Vidi  HufimdMd  Wtfi. 


Wl  T  N  E  S  S.— Wei  Evidina^ 


WOMAN. 

1  Women  are  privileged  from  doing  Jmit 
mnd  firvitihX  the  (henff*s  torn  91  f.  1 1 

2  ^ttirif  if  a  woman  by  cufloro  may  ferVe 
the  office  of  conftabie  by  finding  a  de- 
puty 99^-37 

3  In  what  cafes  a  woman  may  bring  an 
appeal  for  the  death  of  her  hulband 
{Fidi  Jifptal)  240,  241 

4  No  woman  can  be  an  approver,  /td 
futri  294  f.  6 

{  Women  (landing  mote  weie  liable  to 
fimnoHit  at  well  as  men  467 

6  By  at  Jac.  i.  c.  6.  women,  on  coo- 
vi^lion  of  fimple  larceny  noder  10  s. 
and  for  which  men  would  be  intitled  to 

cUrgy, 
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Tab&i  or  pRi 

^'a  t  ?7™"  *■"  •*  »"<>  •Mowed  it 
Md  IkUe  t»  fiaultr  iMmiOiBei.t 

WOOLLEN. 

•.■of.aure.  from  tbt  «cfc  ^^'4" 
»  Ae  «.ght  ti«e  i.  excluded  C 

WRECK.-^^yV». 
f«««««ifcg  goodf  tliit  have  been  faved 
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